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Court of the District of Columbia (changed on June 25, 1936 to District Court of the U. 8. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. 8. Court of Ap- 
peals for the District of Columbia (prior to June 7, 1934 Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the num- 
ber preceding the hyphen denoting the volume, the numbers following referring to the page] 
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1 Interlinear citations are to the reports of the National Reporter System and to the official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have 
been there reported. Such cases do not include the decisions of the Supreme Court of the District of Colum- 
bia, nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in 
the Commission’s Decisions and the Commission publication entitled ‘‘Statutes and Decisions—1914- 
1929,”’ which also includes cases here involved up to 1939. 

Said publication (hereinafter referred to as “‘S. & D.’’) also includes Clayton Act cases bearing on those 
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2 Interlocutory order. See also 8. & D. 721. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, DECEMBER 1, 1936 TO MAY 381, 1937 


In tHe Marrer or 


CONDE NAST PUBLICATIONS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2399. Complaint, May 20, 1935—Decision, Dec. 2, 1936 


Where a corporation long engaged in the publication of a semi-monthly women’s 


style magazine which (1) had an approximate circulation of 150,000, dis- 
tributed throughout every State of the United States, with editions also 
published in England and France, (2) was considered a style leader in its 
field, with its opinions and recommendations in matters of women’s styles 
and dresses carrying great weight with a large portion of the feminine 
population, who buy style garments, and with manufacturers and retailers 
thereof, and (3) was at all times in demand on the part of the purchas- 
ing public on account of its recommendations as to stylish and “smart 


garments’— 


(a) Entered into contracts with from four to seven manufacturers, for each 


(b) 


issue, out of the two hundred New York City manufacturers, in round 
munbers, of women’s garments of the price range with which it was con- 
cerned, under which contracts, and subject to the various provisions thereof 
as set forth in detail, each manufacturer agreed to pay it a specified per- 
centage of the named price of such garment of said manufacturer as might 
be selected by it for its featured garments in the issue and department of its 
said magazine devoted to such matters, and not to manufacture, during the 
period concerned, a similar garment, or to sell the model selected in cities 
in which the publisher had selected retailers participating in plan and 
arrangement herein set forth, and it, the publisher, agreed to supply manu- 
facturer with list of retailers throughout the country with whom it had 
made agreement to feature garment in question and the names of which it 
undertook to publish in its said periodical; and 

Entered into agreements with some seventy-three retailers in about seventy- 
five cities in the different States besides New York, and other than New 
York City, under which the retailer undertook to purchase, subject to the 
various detailed provisions of such contracts, at least two articles of such 
featured selection, and to maintain the resale prices quoted thereon, and it 
undertook to publish in its said periodical, and in connection with its afore- 
said selections, the name of the retailer and price of the particular garment, 
and not to sell to any other store in such retailer’s city except on the same 
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terms, and entered into some twenty oral contracts of the same kind and 
effect with New York City retailers, and furnished, as a part of the aforesaid 
plan, for retailers’ use in their local advertising, colored display cards and 
materials calling attention to and giving publicity to the fact that they had 
been selected by said periodical to sell its featured garments, and thus gave 
them the prestige possessed by said periodical and which it was able to 
confer ; 

With effect of securing the maintenance, by said selected retailers, anxious to 
avoid price competition and obtain lines of dresses to the exclusion of com- 
petitors, and who found plan profitable, of the resale prices fixed by it, of 
depriving the public of normal price competition among retailers of such 
garments, and of causing manufacturers, by whom selection of their gar- 
ments as above set forth was featured and capitalized, to limit the number 
of retailers displaying and selling such selected garments to those retailers 
thus chosen, and of thereby depriving the public of normal competition 
among a number of dealers in each locality, and with capacity and tendency 
so to do, and to do substantial injury to (1) manufacturers of the class of 
garments featured in department in question of said periodical, but who do 
not participate in practice in question; (2) retailers in garments of class 
thus featured and who do not thus participate; and (3) competition in 
commerce; and (4) the public: 

Held, That such acts and practices were against public policy in that they 
unduly suppressed and hindered competition in sale and resale of women’s 
garments, and had capacity and tendency so to do, to prejudice of public 
interest; and constituted unfair methods of competition. 


Before Mr. John W. Norwood, trial examiner. 
Mr. Astor Hogg for the Commission. 
DeWitt, Van Aken & Moynihan, of New York City, for re- 
spondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having to believe that Conde Nast 
Publications, Inc., a corporation, hereinafter called the respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacrapH 1, The respondent, Conde Nast Publications, Inc., is 
and at all times hereinafter mentioned was a corporation organized, 
created, and existing under and by virtue of the laws of the State of . 
New York, having its principal office and place of business in the 
city of New York, in said State, and a branch office in the city of 
Greenwich, State of Connecticut. It is now engaged, and for more 
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than two years last past has been engaged, in the business of selling 
and distributing various publications, including “Vogue,” between 
and among the various States of the United States. It now causes, 
and for more than two years last past has caused, its various publi- 
cations, including “Vogue,” when sold by it to be transported from 
its place of business in Greenwich, Conn., to newsdealers and sub- 
scribers thereof, some located in the State of New York and others in 
the various States of the United States; and there is now, and has 
been for more than two years last past, a constant current trade and 
commerce by said respondent in such publications, including “Vogue,” 
between and among the various States of the United States. In 
the course and conduct of its business respondent is now and for 
more than two years last past has been in substantial competition 
with other corporations and with firms and partnerships engaged in 
the sale and distribution of like publications between and among the 
various States of the United States. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent publishes a magazine known as “Vogue,” in which maga- 
zine respondent has featured and does feature a department some- 
times entitled “Vogue Smart Economies,” and at other times, “Vogue’s 
Finds of the Fortnight.” The magazine “Vogue” is a woman’s 
magazine devoted to fashion and has a circulation throughout all the 
States of the United States, and said magazine is at all times in 
demand on the part of the purchasing public, on account of the 
fashions and styles of women’s apparel which it features, including 
the department entitled “Vogue Smart Economies” and “Vogue’s 
Finds of the Fortnight.” A substantial number of respondent’s 
said competitors maintain in their respective publications similar 
departments of information and recommendation concerning women’s 
clothing. 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent has adopted and still has in effect a plan whereby it enters 
into written contracts with various dress and garment manufacturers 
of the United States, wherein it is agreed that the respondent shall 
choose models of women’s wearing apparel from the model lines of 
such manufacturers, for featuring in “Vogue Smart Economies” and 
“Vogue’s Finds of the Fortnight” department of the “Vogue” maga- 
zine. For featuring such models as selected by the respondent the 
manufacturers agree to pay respondent, for each occasion a model is 
chosen from such manufacturer’s line and published in the above- 
mentioned department, a service fee of five percent of the amount col- 
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lected as the price payable for the sale of each and every article which 
is a reproduction of the model chosen by respondent for the picture of 
the garment to be featured in said magazine. The manufacturers 
agree not to manufacture or sell any other garment so similar in 
design to the models so chosen and pictured in “Vogue” as to simulate 
the said designs. 

The written contract which respondent enters into with such manu- 
facturers of women’s apparel also stipulates that respondent has made 
agreements with certain retailers throughout the various States of the 
United States who will feature and sell these garments, and that it 
will publish the names of such retailers in the magazine “Vogue,” and 
respondent agrees to furnish a list of these retailers selected by it in 
the various States of the United States to the manufacturers with 
whom it enters into such written contract, and the manufacturers 
agree that in localities where respondent has made such agreements 
with retailers they will not sell their garments to any retailers in such 
localities except to those specified in the list furnished the manufac- 
turers. The said manufacturers so selected by respondent in selling to 
retail dealers regularly, and as a part of such sales, ship their garments 
to said dealers from the manufacturer’s places of business to such pur- 
chasers located in various other States, and in so doing are in substan- 
tial competition with other manufacturers of women’s clothing. 

in further connection with the operation of this department of the 
magazine, respondent selects retail dealers in women’s apparel in vari- 
ous localities of the different States of the United States and enters 
into both written contracts and oral contracts with such retail dealers, 
by the terms of which contracts respondent agrees to publish in each 
issue of “The Vogue” the name of the retailer with whom it enters into 
such contract as the outlet or place where such garment can be 
obtained in his locality. Such retailer agrees to purchase a minimum 
of one of each garment pictured and featured in “Vogue’s Finds of a 
Fortnight” and “Vogue Smart Economies,” in every issue of “The 
Vogue,” and further agrees and binds itself to respondent to maintain 
the retail price thereof quoted in“Vogue” for a period of at least one 
month from the on-sale date of the issue of “Vogue” in which the gar- 
ments are shown. Respondent agrees that for at least a period of two 
months after the delivery of these models in the retail store, such 
models will not be sold by the manufacturers thereof to any other 
store im the retailer’s city or locality except under the same terms and 
under the same form of contract as entered into between such retailer 
and respondent. 

Par. 4. Before selecting any model of any such manufacturer to 
be featured and shown in the “Vogue Smart Economies” and “Vogue’s 
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Finds of the Fortnight” department of the magazine, respondent’s 
experts, agents, and servants visit the various manufacturing estab- 
lishments of the different States of the United States and select the 
designs to be featured, and require, before featuring such designs, that 
said manufacturers alter and modify such designs of wearing apparel 
to meet the demand of the respondent. 

Par. 5. By and through the captions of such department of its 
said magazine, “Vogue Smart Economies” and “Vogue’s Finds of the 
Fortnight,” the publication therein of the identity of the manufac- 
turers whose garments are selected and of the retailers where same 
may be purchased, and by and through the text of the reading 
matter in said department contained, respondent impliedly repre- 
sents to its readers that it is disinterestedly acting to inform them of 
“smart” garments and where they may be purchased at economical 
prices; when in truth and in fact respondents select the garments 
of those manufacturers who will agree to pay it a consideration for 
making such selection and recommending the same to its readers, 
and causes the manufacturers of such garments to adopt and carry 
out, and aids and assists them in adopting and carrying out, a resale 
price maintenance policy whereby all price competition among retail 
dealers in such garments is prevented. 

Par. 6. The capacity and tendency, and purpose and result, of 
the combination and agreement between respondent and the manu- 
facturers and retailers of women’s garments and of the acts and 
practices of respondent, as hereinabove alleged, has been and is to 
mislead and deceive the readers of respondent’s said magazine into 
the belief that respondent’s research and recommendations were and 
are disinterested; to deprive the public of the benefits of normal 
price competition among retailers of such garments by constraining 
retailers to sell at a price arbitrarily fixed by respondent and said 
manufacturers; and to cause manufacturers to limit the retail dealers 
in each locality to those selected by respondent, thus depriving the 
public of the benefits of competition among a number of dealers in 
each locality. 

Par. 7. The said combination and agreement and acts and practices, 
were and are to the prejudice of the public interest, as aforesaid; 
to prejudice of respondent’s competitors who honestly conduct simi- 
lar departments in the interest of their readers; and to the prejudice 
of the competitors of the said manufacturers who enter into no such 
schemes to deceive the public, and deprive it of the benefits of com- 
petition; and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress en- 
titled “An Act to create a Federal Trade Commission, to define its 
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powers and duties, and for other purposes,” approved September 20, 
1914. 


Report, Finprnes As 10 THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission on the 20th day of May 1935, issued and served 
its complaint in this proceeding upon respondent, Conde Nast Pub- 
lications, Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of 
respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of the said complaint were introduced by Astor 
Hogg, attorney for the Commission, before John W. Norwood, an 
examiner of the Commission theretofore duly designated by it, and 
in opposition to the allegations of the complaint by MacDonald De- 
Witt, attorney for respondent; and said testimony and evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding came on for final hearing before the Commission on 
the said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto, and the 
oral arguments of the counsel aforesaid; and the Commission having 
duly considered the same, and being fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Conde Nast Publications, Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of New York with its principal corporate 
office located in the city and State of New York and its principal 
place of business located in the town of Greenwich, State of Con- 
necticut. It is now, and has been for more than twenty years last 
past, engaged in the business of selling and distributing various pub- 
lications, including the magazine known as “Vogue,” to various indi- 
viduals, firms, and corporations, located in the various States of the 
United States. It has caused and still causes its said publications, 
including “Vogue,” when so sold by it to be transported, in com- 
merce, from its principal place of business in the town of Greenwich, 


Conn., to, into, and through said other States to the purchasers 
thereof. 
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Par. 2. In the course and conduct of its business as aforesaid re- 
spondent published the magazine “Vogue” in which it has featured 
and does feature a department, or continuous feature, which from its 
incipiency in September 1932, to June 1934, was entitled “Vogue’s 
Smart Economies,” since said latter date it has been entitled “Vogue’s 
Finds of the Fortnight.” “Vogue” is a women’s style magazine, pub- 
lished twice a month, and has an approximate circulation of 150,000, 
distributed throughout every State of the United States. It also has 
editions published in England and France. It is considered a style 
leader .in its field and its opinions and recommendations in matters of 
women’s styles and dresses have great weight with a large portion of 
the female population who buy style garments, and with manufac- 
turers and retailers of such garments. It is at all times in demand 
on the part of the purchasing public on account of its recommenda- 
tions as to stylish and “simart garments”. 

Par. 3. In the course of and in connection with the conduct of said 
department “Finds of the Fortnight,” respondent has adopted and 
still has in effect a plan whereby it enters into and carries out cer- 
tain written contracts, first, with women’s garment manufacturers, 
and second, with retailers of such garments. Its contract with manu- 
facturers is in the words and figures following, to wit: 


CONDE NAST PUBLICATIONS, INC. 
420 Lexington Avenue, 
New York, N. Y. 


AGREEMENT between The Conde Nast Publications, Inc., publisher of the 
Magazine Vogue, hereinafter called the “Publisher”, and ---------------- 4 
wholesale manufacturer, hereinafter called the “Manufacturer.” 

1. The Publisher conducts a department in Vogue entitled ‘““Vogue’s Finds of the 
Fortnight”, wherein it publishes pictures of models of women’s wearing apparel, 
with retail prices given. These models are chosen by the editors of Vogue from 
the Model lines of wholesale manufacturers. The Manufacturer is desirous of 
having selections made by Vogue from his line for that purpose. 

2. The Manufacturer agrees to pay the Publisher, to offset, in part, the ex- 
pense to the Publisher of operating such Finds of the Fortnight Department, 
for each occasion when a model is so chosen from his line and published in the 
above-mentioned department of Vogue, a service fee of 5% of the amount quoted 
to Vogue as the price payable to him from the sale of each and every article 
of wearing apparel (in any and all materials in which the same may be made) 
which is a reproduction or adaption of the model so chosen and pictured in Vogue 
(ess 8% to cover trade discount), and the Manufacturer agrees not to manu- 
facture or sell any other garment so similar in design to the model so chosen 
and pictured in Vogue as to constitute an infringement of the design of such 
model or a substantial imitation thereof. The Manufacturer shall pay such 
service fee to the Publisher each thirty days after delivery of the merchandise 
to retailers during the sales life of the garment selected by Vogue. 

8 The Publisher has made agreements with certain retailers throughout 
the country who will feature these garments, to publish the names of such 
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retailers in Vogue. The list of these retailers will be furnished to the Manu- 
facturer, and the Manufacturer agrees that in cities where Vogue has made 
such agreements with retailers he will not, without Vogue’s written consent, 
sell these garments to any retailers except those specified in such list. The 
Manufacturer agrees not to make delivery of any garment reproduced by him 
from the model so chosen by the editors of Vogue to retailers more than five 
days before the publication date of the particular issue of Vogue in which 
such garment is to be pictured, and the Publisher agrees to give the Manu- 
facturer advance notice of such publication date. 


Dated iNew Work, —=--2=——= 1933 THE CONDE NAST PUBLICATIONS, INC. 
In presence of : Se er 
WiiineSS 26a =e eee ee eee Firm ‘Nanie > 22 eee eee, 
Witness. 26) 29 oe Bee ee 


The written contract between the respondent and the retailers is 
in the words and figures following, to wit: 


AGREEMENT, made the —_____ G25. 0b eee 193 , between THE 
CONDE NAST PUBLICATIONS, INC., Publisher of the magazine Vogue, 
BNO ps2 ee oe ee ee OL ase See ee ee eee Retailer. 


1. There appears in the editorial section of each issue of Vogue a special 
department consisting of several pages of illustrated wearing apparel under 
the title “Vogue’s Finds of the Fortnight”. 

The purpose of this Editorial feature is to present to the readers of Vogue 
special garments selected by Vogue from wholesale manufacturers, because of 
their good style and good values. On the pages where these garments are 
illustrated, Vogue quotes the retail prices and states further that they may be 
found in the better shops throughout the country. 

2. In order that you may get the full benefit of Vogue’s promotion of these 
garments, Vogue is prepared to publish in each issue the name of your store as 
a retail outlet for these particular garments in your community, providing 
you subscribe to the conditions specified herein. 

3. You agree to purchase wntil further notice a minimum of two of each 
garment (not to exceed seven numbers) shown in ‘Vogue’s Finds of the Fort- 
night” in every issue of Vogue, and you further agree to maintain the retail 
price thereof quoted in Vogue for a period of at least one month from the on- 
sale date of the issue of Vogue in which these garments have been shown. 

4, Vogue agrees that for at least a period of two months after the delivery 
of these models to your store, these same models will not be sold by the manu- 
facturers thereof to any other store in your city, except under the same terms 
and under the same form of contract as subscribed to by you. 

5. This agreement may be terminated by either party giving the other thirty 
days’ written notice, at the expiration of six months. 

CONDE NAST PUBLICATIONS, INC. 
ACCEPTED : _ 


Retailer 
Par. 4. For each issue of Vogue respondent enters into the contract 


hereinabove first set out with New York City manufacturers of from 
four to seven models of garments to be featured, and offers sugges- 
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tions and requires alterations in the same to meet respondent’s ideas 
and desires. During the year 1982, respondent entered into such con- 
tracts with seventy-three manufacturers of dress garments, all of 
whom were located in New York City. In 1933 it entered into 
seventy-seven such contracts; in 1934 it entered into seventy-three 
such contracts and from January 1, 1935, to August 1, 1935, re- 
spondent entered into forty such contracts. Approximately 85% of 
the manufacturers in the United States, of garments of the class 
featured by Vogue, in “Finds of the Fortnight,” are situated in New 
York City. Manufacturers of such dresses outside of New York City 
are not permitted to participate in the plan although said manu- 
facturers are engaged in interstate commerce in the sale of their 
dresses to the same class of retail dealers as those to whom said other 
manufacturers sell. The wholesale price range of dresses featured 
by Vogue in its “Finds of the Fortnight” is from $10.75 to $89.50. 
In this price range there are about 200 manufacturers in New York 
City who manufacture dresses of the class which Vogue features in 
its department, and it has contacted approximately 160 of that num- 
ber. Thus, in any one issue of Vogue, from four to seven of the 
manufacturers in New York are favored against the remainder of 
about 200, and against all manufacturers outside of New York. The 
selected manufacturers circularize their trade and stress the fact of 
their selection by Vogue. The manufacturers with whom respondent 
enters into such contracts are regularly engaged in selling women’s 
garments to retail dealers located in states other than the state in 
which such manufacturers are located, and pursuant to such sales, and 
as a part thereof, shipping the garments into and through the various 
States of the United States to purchasers thereof. 

Par. 5. The list of Vogue retail dealers, with whom it enters into 
the written contract hereinabove set out, covers regularly about 
seventy-five cities in the different States of the United States, besides 
New York City, and embraces about seventy-three retailers outside 
the State of New York. Since the plan was adopted written con- 
tracts have been made with a total of 137 retail dealers. Approxi- 
mately twenty oral contracts of the same tenor and effect as the writ- 
ten contracts are operative between respondent and retailers in New 
York City. Respondent has had, at various times, co-existing con- 
tracts covering the same models with two retailers in each of the 


following cities: 


Philadelphia Brooklyn 

Los Angeles Kansas City © 

San Francisco Pittsburgh 
Toledo 


Chicago 
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and with from six to eight retailers in New York City. As a part 
of the plan the selected retail dealers are furnished with colored dis- 
play cards and materials for use in their local advertising, calling 
attention to and giving publicity to the fact that they have been 
selected by Vogue to sell the featured garments, thus giving them the 
prestige which Vogue possesses and is able to confer. It is under- 
stood that failure by the retailers to maintain, according to the 
contract, the resale price for the garments fixed by respondent and 
quoted in Vogue, with fractional tolerances, will result in such 
retailer being denied further participation in the plan. However, the 
selected retailers have found the plan profitable to them, and they 
have maintained the fixed prices. Retail dealers in such garments 
have been and are anxious to avoid price competition and to obtain 
lines of dresses to the exclusion of competitors. 

Par. 6. The maximum demand for a garment featured in “Finds 
of the Fortnight” occurs during the first month after the issue of 
the magazine in which said garment is featured goes on sale. In the 
year 1934, Vogue circulation increased approximately 15,000 copies 
per issue and the Department “Finds of the Fortnight” contributed 
substantially to the increase. The plan under which this department 
is and has been operated, has resulted in the sale of 32,459 garments 
in the year 1933, of 32,301 garments in the year 1934, and 9,937 gar- 
ments from January 1, 1935, to August 1, 1935. 

Par. 7. The capacity, tendency, and effect of respondent’s plan and 
practices as set forth in these findings has been and is to secure the 
maintenance by the selected retail dealers of the resale prices fixed 
by respondent and to deprive the public of normal price competition 
among the retailers of such garments; and to cause manufacturers 
to limit the number of retail dealers displaying and selling said 
selected garments to those selected by respondent, thus depriving the 
public of normal competition among a number of dealers in each 
locality. The plan has had and has the capacity and tendency to do © 
substantial injury to manufacturers of the class of garments featured 
in “Finds of the Fortnight” who do not participate in the practice 
herein set out and to do substantial injury to retailers in garments 
of the class featured in “Finds of the Fortnight” who do not partici- 
pate in the practice herein set forth. The plan has had and has the 
capacity and tendency to do substantial injury to competition in 
interstate commerce and to do substantial injury to the public. 

Par. 8. The evidence in the record fails to establish by substantial 
proof that respondent’s method of conducting the department 
“Vogue’s Finds of the Fortnight” has the capacity or tendency to 
mislead and deceive its readers, as alleged in the complaint. 
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CONCLUSION 


The aforesaid acts and practices of Conde Nast Publications, Inc. 
are against public policy in that they have the capacity and tendency 
to, and do, unduly suppress and hinder competition in the sale and 
resale of women’s garments, to the prejudice of the public interest, 
and constitute unfair methods of competition within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before John W. Nor- 
wood, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein and oral arguments by Astor Hogg, 
counsel for the Commission, and by MacDonald DeWitt, counsel for 
the respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, en- 
titled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is now ordered, That the respondent, Conde Nast Publications, 
Inc., its officers, representatives, agents and employees, in connection 
with the publication and sale of its magazines in interstate com- 
merce, or in the District of Columbia, do cease and desist from: 

(1) Entering into contracts, agreements, or understandings with 
retail dealers of women’s garments, who regularly purchase such 
garments in interstate commerce, requiring or providing that the 
retailers, in the resale of such garments, or any of them, shall ob- 
serve and maintain the retail prices therefor specified, fixed or quoted 
by respondent ; 

(2) Entering into contracts, agreements, or understandings with 
manufacturers of women’s garments, who regularly sell and ship 
such garments in interstate commerce, requiring or providing that 
the manufacturers shall limit, in each locality, the number of retail 
dealers to whom it will sell and ship such garments, or any of them; 

(3) Using and carrying out a plan whereby, pursuant to contracts 
with selected manufacturers of women’s garments, who regularly 
sell and ship such garments in interstate commerce to retailers there- 
of, respondent selects models of such manufacturers’ garments, pic- 
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tures the same in its magazine, selects, and publishes the names of, 
retailers who will have and have such garments for sale, and requires 
the manufacturers to refrain from selling such garments, in cities 
where respondent has selected retailers, to any retailers except those 
selected by respondent; and enters into contracts with and requires 
the selected retailers to observe and maintain the resale prices fixed 
and quoted by respondent for such garments; 

(4) Aiding, assisting, and abetting any person in carrying out 
any resale price maintenance policy, the capacity, tendency, or effect 
of which may be to prevent or to substantially lessen competition 
among retail dealers; 

(5) Utilizing any cooperative means of accomplishing or carrying 
out the things prohibited in paragraphs 1, 2, 3, and 4, hereof. 

It is further ordered, That the said respondent shall, within 30 
days from and after the day of the date of the service upon it of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with this 
order. 


PAUL F. BEICH CO. 1S 


Syllabus 


In THE MarrTer OF 


PAUL F. BEICH COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2237. Complaint, Dec. 30, 1935 *—Decision, Dec. 8, 1936 


Where a corporation engaged in manufacture and sale of “straight” goods candy 
and of so-called “break and take,” “draw,” or “deal’’ assortments, one of 
the principal trade demands for which comes from the small retailers with 
stores, in Many instances, near schools and patronized by the school children, 
and sale and distribution of which, or similarly sold candy, offering oppor- 
tunity of obtaining a prize or becoming a winner by lot or chance, teaches 
and encourages gambling among children, largest class by far of purchasers 
and consuniers of such type cf candy, who buy same in preference to so- 
ealled “straight” goods, when displayed side by side, by reason of lottery or 
gambling feature connected with former, and selling of which, in the market 
of the other, i. e., the “straight” goods, sold exclusively by many manufac- 
turers, has been followed by a marked decrease in saie of such “straight” 
candy, due to gambling or lottery feature connected with so-called “break 
and take,” “draw,” or ‘‘deal” merchandise— 

Sold, to wholesalers and jobbers, its said candy, including assortments of (1) 
two-for-a-penny individually wrapped pieces of uniform size and shape in 
which chance purchaser of pieces, the enclosed concealed color of which dif- 
fered from that of the majority, was entitled, free of charge, to one of the 
larger pieces included, and purchaser of last piece was similarly entitled to 
small package of candy; in which (2) plan and arrangement were employed, 
but with uniform pieces priced at penny each instead of two for a penny; 
and (3) in which purchaser paid nothing and secured nothing other than a 
free punch, or paid two cents, three cents, or five cents for one of the bars 
comprising the assortment, in accordance with number pushed by chance 
from push card included therewith, and with purchaser of last punch on board 
receiving two bars; so packed and assembled that such various assortments 
could be displayed and offered by the numerous retailer purchasers thereof, 
and with knowledge and intent that such assortments would and could be 
sold without alteration or rearrangement to the consuming or purchasing 
public by lot or chance, in accordance with such arrangement, in violation 
of public policy and in competition with many manufacturers of “straight” 
candy exclusively, and in competition with many who regard such methods 
of sale and distribution as morally bad and as encouraging gambling and 
especially among children, as injurious to the industry through resulting in 
the merchandising of a chance or lottery instead of candy, and as providing 
retail merchants with the means of violating the laws ef the several States, 
and some of whom, for such reasons, refuse to sell candy so packed and 
assembled that it can be resold to the public by lot or chance ; 

With the result that such refusing competitors, who can compete on even terms 
only by giving the same or similar devices to retailers, were put to a dis- 
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advantage in competing and their sales of “straight” candy showed a con- 
tinued decrease, some competitors began the sale and distribution of candy 
for resale to the public by lot or chance, for which, thus sold, there is 
demand, public and competitors were prejudiced and injured and trade was 
diverted to it from its said competitors, and there was a restraint upon 
and a detriment to the freedom of fair and legitimate competition in indus- 
try concerned : 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Henry 0. Lank and Mr. P. C. Kolinski for the Commission. 

Mr. Walter C. Hughes, of Chicago, Ill., for respondent. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Whereas the Federal Trade Commission did heretofore, to-wit, on 
October 2, 1934, issue its complaint herein charging and alleging that 
respondent is and has been guilty of unfair methods of competition 
in interstate commerce within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914; and 

Whereas this Commission having reason to believe that respondent 
herein has been and is using unfair methods of competition in com- 
merce as “commerce” is defined in said act other than and in addition 
to those in relation to which the Commission issued its complaint as 
aforesaid, and it appearing to said Commission that a further pro- 
ceeding by it in respect thereof would be in the public interest: 

Now, therefore, acting in the public interest pursuant to the pro- 
visions of the act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that the Paul F. Beich Company, a corporation, 
hereinafter referred to as respondent, has been and now is using unfair 
methods of competition in commerce as “commerce” is defined in said 
act, and states its charges in that respect as follows: 

Paracrarn 1. Respondent is a corporation organized under the laws 
of the State of Illinois with its principal office and place of business 
in the city of Bloomington, State of Mlinois, and with a branch selling 
office and branch manufacturing establishment in the city of Chicago, 
State of Illinois. Respondent for several years last past has been 
engaged in the manufacture of candy and in the distribution thereof 
to wholesale dealers and jobbers and retail dealers located at points 
in the various States of the United States, and causes said products 
when so sold to be transported from its principal place of business 
in the city of Bloomington, Ill., and from its branch establishment 
in the city of Chicago, IIl., into and through other States of the United 
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States and the District of Columbia to said purchasers at their respec- 
tive points of location in said several States and in the District of 
Columbia. In the course and conduct of the said business respondent 
is In competition with other corporations, partnerships, and individ- 
uals, engaged in the manufacture of candy and in the sale and distri- 
bution thereof in commerce between and among the various States of 
the United States and the District of Columbia and within the District 
of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof respondent sells and has sold to wholesale and 
retail dealers various packages or assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used 
by respondent, but this list is not all-inclusive of the various packages, 
nor does it include all the details of several sales plans which re- 
spondent has been or is using in the distribution of candy by lot or 
chance: 

(a) One of the said assortments of candies is composed of a 
number of pieces of candy of uniform size and shape, together with 
a number of Jarger pieces of candy, which larger pieces of candy are 
to be given as prizes to said purchasers of said pieces of candy of 
uniform size and shape, in the following manner: 

The said pieces of candy of uniform size and shape in said assort- 
ment are contained within wrappers, 2 pieces of said candy being 
contained within each wrapper. The majority of said pieces of 
candy are of the same color, but a small number of said pieces of 
candy are of a different color, the colors of said pieces of candy being 
effectively concealed from the prospective purchaser by the wrappers 
in which they are contained until a selection or purchase has been 
made and the wrapper removed. The pieces of candy of uniform 
size and shape in said assortment retail at the price of 2 for 1¢, but 
the purchaser who procures 2 pieces of said candy of a different color 
than the majority is entitled to receive and is to be given free of 
charge one of the said larger pieces of candy heretofore referred to. 
The purchaser of the last piece of candy in said assortment is entitled 
to receive and is to be given free of charge one of the said larger 
pieces of candy. The aforesaid purchaser of said candies who pro- 
cures a candy of a different color than the majority, 1s thus to procure 
one of the said larger pieces of candy wholly by lot or chance. 

(b) Another assortment of candy consists of a number of small 
pieces of candy of uniform size and shape, together with a number 
of larger pieces of candy, which larger pieces of candy are to be 
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given as prizes to purchasers of said pieces of candy of uniform size 
and shape in the following inanner: The said pieces of candy of 
uniform size and shape are contained within wrappers and the ma- 
jority of said pieces of candy are of the same color, but a small 
number of the said pieces of candy are of a different color but the 
color of the said pieces of candy is effectively concealed from the 
prospective purchaser by the wrappers in which they are contained, 
until a selection or purchase has been made and the wrapper removed, 
The pieces of candy of uniform size and shape in said assortment 
retail at the price of 1¢ each, but the purchaser who procures one of 
the said candies of a different color than the majority is entitled to 
receive and is to be given free of charge one of the said larger pieces 
of candy heretofore referred to and the purchaser of the last piece 
of candy in the said assortment is also entitled to receive and is to be 
given free of charge one of the said larger pieces of candy. The 
aforesaid purchaser of said candies who procures a candy of a color 
different from the majority of said pieces of candy is thus to procure 
one of the said larger pieces of candy wholly by lot or chance. 

(c) Another of said assortments contains a number of bars of 
candy together with a device commonly called a “push ecard.” The 
bars of candy contained in said assortment are distributed to pur- 
chasers in the following manner: 

The push card has a number of partially perforated disks and when 
a push is made, the disk is separated from the card and a number 
is disclosed. The numbers are effectively concealed from the pur- 
chaser and prospective purchaser until a selection has been made 
and the disk separated from the card. The card bears statements or 
legends informing purchasers and prospective purchasers as follows: 

NUMBERS: 1 2 8 4 5 FREE PUNCH 

NUMBERS: 6789 10 Pay 2¢ and receive 5¢ BAR 
NUMBERS: 11 12 18 14 15 Pay 3¢ and receive 5¢ BAR 
ALL OTHER NUMBERS PAY 5¢ AND RECHIVE 5¢ BAR 
LAST PUNCH ON BOARD RECEIVES 2—d¢ BARS 

The candy bars in said assortment are distributed by the retail 
dealers in accordance with the above legends or instructions. The 
fact as to whether a purchaser pays 2¢ and receives one bar of candy, 
or pays 3¢ and receives one bar of candy, or pays 5¢ and receives one 
bar of candy, or pays 5¢ and receives two bars of candy, or receives 
a free punch and obtains no candy is thus determined wholly by 
lot or chance, 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
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assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans here- 
inabove set forth, as a means of inducing purchasers thereof to pur- 
chase respondent’s said products in preference to candy offered for 
sale and sold by its competitors, 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure (a) and (b) larger pieces of candy at the price 
of 1¢; or (c) bars of candy at a price of 2¢ or 3¢, rather than at the 
price of 5¢. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with respondent, as above alleged, are un- 
willing to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. The use of said method by respond- 
ent has the tendency and capacity, because of said game of chance, to 
divert to respondent trade and custom from its said competitors who 
do not use the same or an equivalent method; to exclude from said 
candy trade all competitors who are unwilling to and who do not use 
the same or an equivalent method because the same is unlawful; to 
lessen competition in said candy trade, and to tend to create a monop- 
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oly of said candy trade in respondent and such other distributors of 
candy as use the same or an equivalent method, and to deprive the 
purchasing public of the benefit of free competition in said candy 
trade. The use of said method by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competitors, 
and to exclude therefrom all potential competitors, who do not adopt 
and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other method 
that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, on October 2, 1934, issued and served a com- 
plaint in two counts upon the respondent, Paul F. Beich Company, 
charging in count one of the aforesaid complaint that the respondent 
had been and was using unfair methods of competition in commerce 
as “commerce” is defined in said act of Congress, and charging in 
count two of the aforesaid complaint that the respondent had been 
and was using unfair methods of competition in commerce in viola- 
tion of an act of Congress approved June 16, 1933, known as the “Na- 
tional Industrial Recovery Act.” The respondent filed no answer to 
said complaint and thereafter, on November 21, 1934, the matter being 
presented to the Commission for final hearing, the Commission made 
findings as to the facts and drew its conclusion therefrom and entered 
and issued an order to cease and desist from the practices charged in 
said complaint. Subsequently thereto, on December 30, 1935, the 
Commission vacated its order to cease and desist previously entered on 
November 21, 1984, and issued and served an amended and supplemen- 
tal complaint containing only one count upon the respondent Paul F. 
Beich Company, a corporation, charging therein that the respondent 
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had been and was using unfair methods of competition in commerce 
as “commerce” is defined in said act of Congress. 

After the issuance of said amended and supplemental complaint, 
the respondent having failed to file answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Henry C. Lank and P. ©. Kolinski, attorneys for the 
Commission, before Miles J. Furnas, an examiner of the commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
The respondent was represented by Walter C. Hughes, Esq., but 
offered no testimony or other evidence in opposition to the allegations 
of said complaint. Thereafter the proceeding came regularly on for 
final hearing before the Commission on said amended and supple- 
mental complaint, the testimony and other evidence, and brief of coun- 
sel for the Commission, the respondent having failed to file any brief 
and having indicated that it did not desire to orally argue the matter, 
and the Commission, having duly considered the same and being fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarPu. 1. The respondent, Paul F. Beich Company, is a cor- 
poration organized under the laws of the State of Llinois, with its 
executive office and manufacturing plant in the city of Bloomington, 
Ill., and with a sales office and a manufacturing plant in the city of 
Chicago, Ill. Respondent is now and for several years last past has 
been engaged in the manufacture of candy and in the sale and distri- 
bution of said candy to wholesale dealers and jobbers located in prac- 
tically all States of the United States. It causes said candy when 
sold to be shipped or transported from its manufacturing plant in 
Bloomington, or from its manufacturing plant in Chicago, to pur- 
chasers thereof in the State of Illinois and in the other States of the 
United States, and in the District of Columbia. In so carrying~on 
said business respondent is and has been engaged in interstate com- 
merce and is and has been in active competition with other corpora- 
tions and with partnerships and individuals engaged in the manufac- 
ture of candy and in the sale and distribution thereof in commerce 
between and among the various States of the United States, and in 
the District of Columbia. 

Par. 2. Among the candies manufactured and distributed by re- 
spondent was an assortment composed of a number of pieces of candy 
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of uniform size and shape, together with a number of larger pieces of 
candy and a small package of candy, which larger pieces of candy and 
small package of candy were given as prizes to said purchasers of said 
pieces of candy of uniform size and shape in the following manner. 

The said pieces of candy were contained within wrappers—two 
pieces of said candy being contained within each wrapper. The ma- 
jority of the said pieces of candy were of the same color, but a small 
number of said pieces of candy were of a different color. The color 
of the said pieces of candy were effectively concealed from purchasers 
or prospective purchasers by the wrapper in which they were con- 
tained until a selection or purchase had been made and the wrapper 
removed. The pieces of candy of uniform size and shape in said 
assortment retailed at the price of 2-for-1¢, but the purchaser who pro- 
cured two pieces of said candy of a different color than the majority 
was entitled to receive, and was to be given free of charge, one of the 
said larger pieces of candy heretofore referred to. The purchaser of 
the last piece of candy in said assortment was entitled to receive, and 
was given free of charge, the small package of candy. The aforesaid 
purchasers of said candies who procured candies colored differently 
than the majority thus procured one of the said larger pieces of candy 
wholly by lot or chance. 

Respondent also manufactured and distributed an assortment of 
candy similar to the above described assortment, but where the retail 
price of the pieces of candy of uniform size and shape was 1¢ each 
instead of 2-for-1¢, the sales plan involved was identical with that 
above described. 

The respondent manufactured and distributed the above described 
assortments until shortly prior to the issuance of the amended and 
supplemental complaint, but the Commission has no assurance that 
the respondent will not again begin the manufacture and distribution 
of said assortment. 

Par. 3. Another assortment manufactured and distributed by re- 
spondent contained a number of bars of candy, together with a de- 
vice commonly called a “push card.” The bars of candy contained 
in said assortment were distributed to purchasers in the following 
manner. 

The push card has a number of partially perforated disks, and 
when a push is made a disk is separated from the card and a number 
is disclosed. The numbers are effectively concealed from the pur- 
chaser and prospective purchaser until a selection has been made and 
the disk separated from the card. The card bears statements or 
legends informing purchasers and prospective purchasers as follows: 
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NUMBERS: 1 2 3 4 5 FREE PUNCH 

NUMBERS: 6 7 8 9 10 Pay 2¢ and receive 5¢ BAR 

NUMBERS: 11 12 13 14 15 Pay 3¢ and receive 5¢ BAR 

ALL OTHER NUMBERS PAY 5¢ AND RECEIVE 5¢ BAR 

LAST PUNCH ON BOARD RECHIVES 2-5¢ BARS 
The candy bars in said assortment are distributed by the retail deal- 
ers In accordance with the above legends or instructions. The fact 
as to whether a purchaser pays 2¢, 3¢ or 5¢ and receives one or two 
bars of candy or receives a free punch and obtains no candy is thus 
determined wholly by lot or chance. 

Par. 4. The candy assortments involving the lot or chance feature, 
as described in paragraphs 2 and 3 above, are generally referred to 
in the candy trade or industry as “break and take,” “draw,” or “deal” 

, assortments, and assortments of candy without the gaming device or 
lottery feature in connection with their resale to the public are 
generally referred to in the candy trade or industry as “straight” 
goods. These terms will be used hereafter in these findings to de- 
scribe these respective types of candy. 

Par. 5. Numerous retail dealers purchase the assortments described 
in paragraphs 2 and 3 above from wholesale dealers or jobbers who 
in turn have purchased said assortments from respondent, and such 
retail dealers display said assortments for sale to the public as packed 
by the respondent, and the candy contained in said assortment is 
sold and distributed to the consuming public in the manner described. 

Par. 6. All sales made by respondent to wholesale dealers and job- 
bers are absolute sales, and respondent retains no control in any 
manner over the goods after they are delivered to the wholesale 
dealer or jobber. The assortments are assembled and packed in such 
a manner that they are sold and are designed to be sold by retail 
dealers to the consuming public in the manner described without 
alteration or rearrangement. 

The respondent has knowledge that the said assortments will be 
resold to the purchasing public by retail dealers by lot or chance, 
and it packs and assembles such candy in the way and manner de- 
scribed so that without alteration, addition, or rearrangement it may 
be resold to the public by lot or chance by said retail dealers. 

Par. 7. The sale and distribution of candy by retail dealers by the 
methods described in paragraphs 2 and 3 above is a sale and distri- 
bution of candy by lot or chance and constitutes a lottery or gaming 
device. 

Competitors of respondent appeared as witnesses in this proceed- 
ing and testified, and the Commission finds as a fact, that many 
competitors regard such methods of sale and distribution as morally 
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bad and as encouraging gambling, especially among children; as 
injurious to the candy industry because it results in the merchan- 
dising of a chance or lottery instead of candy; and as providing 
retail merchants with the means of violating the laws of the sev- 
eral states. Because of these reasons some competitors of respond- 
ent refuse to sell candy so packed and assembled that it can be re- 
sold to the public by lot or chance. These competitors are thereby 
put to a disadvantage in competing. Certain retailers who find that 
they can dispose of more candy by the “break and take”, “draw”, 
or “deal” methods buy respondent’s products and the products of 
others employing the same methods of sale and thereby trade is 
diverted to respondent and others using similar methods from said 
competitors. Said competitors can compete on even terms only by 
giving the same or similar devices to retailers. This they are un- 
willing to do and their sales of “straight” candy show a continued 
decrease. 

There is a demand for candy which is sold by lot or chance, and 
in order to meet the competition of manufacturers who sell and dis- 
tribute candy which is sold by such methods some competitors of 
respondent have begun the sale and distribution of candy for resale 
to the public by lot or chance. The use of such methods by respond- 
ent in the sale and distribution of its candy is prejudicial and inju- 
rious to the public and to respondent’s competitors and has resulted 
in the diversion of trade to respondent from its said competitors and is 
a restraint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 

Par. 8. One of the principal demands in the trade for the “break 
and take,” “draw,” or “deal” candy comes from the small retailers. 
The stores of these small retailers are in many instances located near 
schools and attract the trade of school children. The consumers 
or purchasers of the lottery or prize package candy are principally 
children and because of the lottery or gambling feature con- 
nected with the “break and take,” “draw,” or “deal” package and 
the possibility of becoming a winner, children purchase candy from 
such packages in preference to the “straight” candy, when the two 
types of assortments are displayed side by side. The sale and dis- 
tribution of “break and take,” “draw,” or “deal” packages of candy 
or of candy which has connected with its sale to the publie the means 
or opportunity of obtaining a prize or becoming a winner by lot or 
chance teaches and encourages gambling among children, who com- 
prise by far the largest class of purchasers and consumers of this 
type of candy. 
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Par. 9. There are in the United States, many manufacturers of 
candy who do not manufacture and sell lottery or prize assortments 
of candy, and who sell their “straight” candy in interstate commerce 
in competition with the “break and take,” “draw,” or “deal” candy, 
and manufacturers of the “straight” type of candy have noted a 
marked decrease in the sales of their products whenever and wher- 
ever the lottery or prize candy has appeared in their markets. This 
decrease in the sales of “straight” candy is principally due to the 
gambling or lottery features connected with the “break and take,” 
“draw,” or “deal” candy. 

Par. 10. In addition to the assortments described in Paragraphs 
Two and Three herein the respondent manufactures candy which it 
sells to wholesale dealers and jobbers without any lottery or chance 
feature. The total annual volume of respondent’s business was not 
shown, but an officer of the respendent corporation testified, and the 
Commission finds, that the respondent’s business is substantial. The 
“break and take,” “draw,” or deal” assortments, as described by the 
respondent, are not the major part of its total business. 

Par. 11. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments of candy so packed and 
assembled as to enable retail dealers without alteration, addition, or 
rearrangement to resell the same to the consuming public by lot or 
chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Paul F. Beich 
Company, a corporation, are to the prejudice of the public and re- 
spondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, and constitute a violation of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Commi- 
sion, the testimony and other evidence in support of the charges of 
said complaint taken before Miles J. Furnas, an examiner of the 
Commission theretofore duly designated by it, no answer having been 
filed by the respondent nor any testimony having been offered in 
opposition to the allegations of the complaint, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap- 
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proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is hereby ordered, That the respondent, Paul F. Beich Company, 
a corporation, its officers, agents, representatives, and employees, in 
the offering for sale, sale and distribution in interstate commerce of 
candy and candy products do cease and desist from : 

(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retailers candy so packed and assembled that sales of such 
candy to the general public are to be made, or are designed to be 
made, by means of lottery, gaming device, or gift enterprise. 

(2) Supplying to, or placing in the hands of wholesale dealers and 
jobbers packages or assortments of candy which are used, or are de- 
signed to be used, without alteration or rearrangement of the con- 
tents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the sale or distribution of the candy con- 
tained in said assortment to the public. 

(3) Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape, but having different colors, together with larger pieces 
of candy and a small box of candy, which said larger pieces of 
candy and small box of candy are to be given as prizes to the pur- 
chaser procuring a piece of candy of a particular color. 

(4) Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy together with a device commonly called 
a “push card” for use or which is designed to be used in distribution 
of said candy to the public at retail. 

(5) Furnishing to wholesale dealers and jobbers a device commonly 
called a “push card,” either with assortments of candy, or separately, 
and bearing a legend or legends or statements informing the pur- 
chaser that the candy is being sold to the public by lot or chance or 
in accordance with a sales plan which constitutes a lottery, gaming 
device, or gift enterprise. 

Lt is further ordered, That the respondent, Paul F. Beich Company, 
within 30 days after the service upon it of this order, shall file with 
the Commission a report in writing, setting forth in detail the man- 
ner and form in which it has complied with the order to cease and 
desist hereinabove set forth. 
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GOLD SEAL DISTILLERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2425. Complaint, June 5, 1935—Decision, Dec. 3, 1936 


Where a corporation engaged in purchasing and bottling whiskies, gins, and 
other spirituous beverages and in the sale thereof to wholesalers and re- 
tailers, in substantial competition with those engaged in the manufacture 
by distillation of whiskies, gins, and other spirituous beverages and in sale 
thereof, and with those engaged in purchasing, rectifying, blending, and 
bottling, or in purchasing and bottling, such products, and respectively 
selling the same among the various States and in the District of Columbia, 
and including among aforesaid competitors those who manufacture and 
distill from mash, wort, or wash, as commonly understood, their whiskies 
and other spirituous beverages and truthfully use words ‘‘distillery,” ‘“‘dis- 
tilleries,” “distillers,” or “distilling” as part of their corporate or trade 
names and on their stationery and on the labels of the bottles in which they 
sell and ship their products, and those who, engaged in purchasing, rectify- 
ing, blending, bottling, and selling, or in purchasing, bottling, and selling at 
wholesale, such various preducts, do not use aforesaid words as a part of 
their corporate or trade names, etc., as above set forth— 

Represented, through use of word “Distillers” in its corporate name, printed on 
its stationery and on the labels attached to bottles in which it sold and 
shipped its said products, and in various other ways, to its customers, and 
furnished same with means of representing to their vendees, both retailers 
and ultimate consuming public, that the said whiskies, gins, and other 
spirituous beverages contained in said bottles were by it made through 
process of distillation from mash, wort, or wash, notwithstanding fact they 
did not distill said whiskies, ete., thus bottled, labeled, sold, and distributing 
by it, nor own, operate, or control any place or places where such bever- 
ages were made by process of distillation from mash, wort, or wash, as 
long definitely understood from word “Distillers” by trade and ultimate 
purchasing public as meaning places where such liquors are made by afore- 
said process, and it was not a distiller, for the purchase of bottled liquors 
of which there is a preference on the part of a substantial portion of the 
purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into 
belief that the whiskies, gins, and other spirituous beverages sold by it 
were by it made and distilled from mash, wort, or wash as above set forth, 
and of inducing dealers and purchasing public, acting in such belief, to 
buy its said whiskies, etc., bottled and sold by it, and of diverting thereby 
trade to it from its competitors who do not, by their corporate or trade 
names, or in any other manner, misrepresent that they are manufacturers 
by distillation, as above set forth, of their products; to the substantial 
injury of competition and commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. Philip B. Heller, of Chicago, Lll., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Gold Seal Distillers, 
Inc., hereinafter referred to as respondent, has been and is using un- 
fair methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to the said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois with its office 
and principal place of business in Chicago, in said State. It is now, 
and for more than one year last past has been, engaged in the busi- 
ness of purchasing and bottling whiskies, gins, and other spirituous 
beverages and selling the same at wholesale in constant course of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business it causes its said products when sold to be 
transported from its place of business aforesaid into and through 
various other States of the United States to the purchasers thereof, 
consisting of wholesalers and retailers, some located within the State 
of Illinois and some located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid, respondent is now, and for more than one year last past 
has been, in substantial competition with other corporations and 
with individual partnerships, and firms engaged in the manufacture 
by distillation of whiskies, gins, and other spirituous beverages and in 
the sale thereof in trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid respondent is, 
and for more than one year last past has been, in substantial compe- 
tition with other corporations, and with individuals, firms, and part- 
nerships engaged in the business of purchasing, rectifying, blending, 
and bottling whiskies, gins, and other spirituous beverages and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid respondent is, and 
for more than one year last past has been, in substantial competition 
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with other corporations and with individuals, firms, and partnerships 
engaged in the business of purchasing and bottling whiskies, gins, 
and other spirituous beverages and selling the same at wholesale in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. For a long period of time the word “distillers” when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacturers of such liquors by the 
process of distillation from mash, wort, or wash, and a substantial 
portion of the purchasing public prefers to buy spirituous liquors 
bottled by the actual distillers and manufacturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells 
and ships its said products, and in various other ways, respondent 
represents to its customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate consum- 
ing public, that the said whiskies, gins, and other spirituous bever- 
ages therein contained were by it manufactured through the process 
of distillation from mash, wort, or wash, when, as a matter of fact, 
respondent is not a distiller, does not distill the said whiskies, gins, 
or other spirituous beverages by it so bottled, labeled, sold, and 
transported, and respondent does not own, operate, or control any 
place or places where such beverages are manufactured by the process 
of distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery, and on the 
labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships, and individuals engaged in the business of purchasing, rectify- 
ing, blending, and bottling whiskies, gins, and other spirituous bev- 
erages who do not use the words “distilling,” “distillery,” “distil- 
leries,” or “distillers” as a part of their corporate or trade names, 
nor on their stationery, nor on the labels attached to the bottles in 
which they sell and ship their said products. There are also among 
such competitors corporations, firms, partnerships, and individuals 
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engaged in the business of purchasing, bottling, and selling at whole- 
sale whiskies, gins, and other spirituous beverages who do not use 
the words “distillery,” “distilleries,” “distilling,” or “distillers” as a 
part of their corporate names, nor on the Jabels attached to the bottles 
in which they sell and ship their said products. 

Par. 5. The representation by respondent, as set forth in para- 
graph 3 hereof, is calculated to and has the capacity and tendency 
to and does mislead and deceive dealers and the purchasing public 
into the belief that the whiskies, gins, and other spirituous beverages 
sold by the respondent are manufactured and distilled by it from 
mash, wort, or wash, and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, act- 
ing in such belief, to purchase the whiskies, gins, and other spirituous 
beverages bottled and sold by the respondent, thereby diverting trade 
to respondent from its competitors who do not by their corporate 
names or in any other manner misrepresent that they are manufac- 
turers by distillation from mash, wort, or wash, of whiskies, gins, 
and other spirituous beverages, and thereby respondent does sub- 
stantial injury to substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
aud constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FrNpInés As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission on June 5, 1935, issued and served its complaint 
in this proceeding upon respondent, Gold Seal Distillers, Inc., charg- 
ing it with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint, and the filing of the respondent’s answer, the Commission, 
by order entered herein, granted respondent’s motion for permission 
to withdraw said answer and to substitute therefor an answer ad- 
mitting all the material allegations of the complaint to be true, and 
waiving the taking of further evidence and all other intervening pro- 
cedure, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
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hearing before the Commission on the said complaint and the sub- 
stituted answer, briefs, and oral arguments of counsel having been 
waived, and the Commission, having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business at 78 West Van Buren Street, in the 
city of Chicago, in said State. It is now, and for more than one 
year last past has been, engaged in the business of purchasing and 
bottling whiskies, gins, and other spirituous beverages and selling the 
same at wholesale in constant course of trade and commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of its said business, it causes 
its said products, when sold, to be transported from its place of busi- 
ness aforesaid into and through various other States of the United 
States to the purchasers tliereof, consisting of wholesalers and retail- 
ers, some located within the State of [llinois and some located in 
other States of the United States and the District of Columbia. In 
the course and conduct of its business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial compe- 
tition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by distillation of whiskies, 
gins, and other spirituous beverages and in the sale thereof in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia; and in the course and conduct 
of its business as aforesaid, respondent is, and for more than one year 
last past has been, in substantial competition with other corporations, 
and with individuals, firms, and partnerships engaged in the business 
of purchasing, rectifying, blending, and bottling whiskies, gins, and 
other spirituous beverages and in the sale thereof in commerce between 
and among the various States of the United States and in the District 
of Columbia; and in the course and conduct of its business as afore- 
said, respondent is, and for more than one year last past has been, 
in substantial competition with other corporations and with individu- 
als, firms, and partnerships engaged in the business of purchasing 
and bottling whiskies, gins, and other spirituous beverages and sell- 
ing the same at wholesale in commerce between and among the various 
States of the United States and in the District of Columbia. 
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Par. 2. For a long period of time the word “distillers” when used 
in connection with the liquor industry and with the products thereof, 
has had, and still has, a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit: the manufacturers of such liquors by the proc- 
ess of distillation from mash, wort, or wash, and a substantial portion 
of the purchasing public prefers to buy spirituous liquors bottled by 
the actual distillers and manufacturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells 
and ships its said products, and in various other ways, respondent 
represents to its customers, and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate con- 
suming public, that the said whiskies, gins, and other spirituous 
beverages therein contained were by it manufactured through the 
process of distillation from mash, wort, or wash, when, as a matter 
of fact, respondent is not a distiller, does not distill the said whiskies, 
gins, or other spirituous beverages by it so bottled, labeled, sold, 
and transported, and respondent does not own, operate, or control 
any place or places where such beverages are manufactured by the 
process of distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash whiskies, gins, and other spiritu- 
ous beverages sold by them and who truthfully use the words “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, and on the labels 
of the bottles in which they sell and ship such products. There are 
also among such competitors corporations, firms, partnerships, and 
individuals engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, and other spirituous beverages who 
do not use the words “distilling,” “distillery,” “distilleries,” or “dis- 
tillers” as a part of their corporate or trade names, or on their sta- 
tionery, or on the labels attached to the bottles in which they sell and 
ship their said products. There are also among such competitors 
corporations, firms, partnerships, and individuals engaged in the busi- 
ness of purchasing, bottling, and selling at wholesale whiskies, gins, 
a other seat beverages who do not use the words “distillery,” 

istilleries,” “distilling,” or “distillers” as a part of their corporate 
names, or on the labels attached to the bottles in which they sell and 
ship their said products. 
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Par. 5. The representation by respondent, as set forth in paragraph 
& hereof, is calculated to, and has the capacity and tendency to, and 
does, mislead and deceive dealers and the purchasing public into the 
belief that the whiskies, gins, and other spirituous beverages sold by 
the respondent are manufactured and distilled by it from mash, wort, 
or wash, and is calculated to, and has the capacity and tendency to, 
and does, induce dealers and the purchasing public, acting in such 
belief, to purchase the whiskies, gins, and other spirituous beverages 
bottled and sold by the respondent, thereby diverting trade to re- 
spondent from its competitors who do not by their corporate names, 
or in any other manner, misrepresent that they are manufacturers 
by distillation from mash, wort, or wash, of whiskies, gins, and other 
spirituous beverages, and thereby respondent does substantial injury 
to competition in interstate commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Gold Seal Dis- 
tillers, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein, dated October 22, 1936, by respondent, admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Gold Seal Distillers, Inc., its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of whiskies, gins, or other 
spirituous beverages, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

Representing, through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any 
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other way by word or words of like import, (a) that it is a distiller 
of whiskies, gins, or other spirituous beverages; or (b) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, or 
controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed, unless and until respond- 
ent shall actually own, operate, or control such a place or places. 

It ts further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying, and has com- 
plied, with the order to cease and desist hereinabove set forth. 
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VALLEY SPRINGS DISTILLERY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
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Where a corporation engaged as wholesaler and rectifier of distilled spirits, in 
purchasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages, and in producing gin by process of rectification whereby 
alcohol, purchased but not produced by it, was by it redistilled over juniper 
berries and other aromatics, and in selling aforesaid various products to 
wholesalers and retailers in other States and in the District of Columbia, 
in substantial competition with those engaged in the manufacture by 
true distillation of whiskies, gins, and other spirituous liquors from mash, 
wort, or wash, and in the sale thereof among the various States and in the 
District of Columbia, and with those engaged in purchasing, rectifying, 
blending, and bottling whiskies and other spirituous liquors and in selling 
the same as aforesaid, and including among its said competitors those 
who, as manufacturers and distillers from mash, wort, or wash of whiskies, 
ete., sold by them, truthfully use words “distillery,” “distilleries,” ‘“dis- 
tillers,” or “distilling” as part of their corporate or trade names and on 
their stationery, catalogues, advertising, and on the labels of the bottles 
in which they sell and ship such products, and those who, engaged in 
purchasing, rectifying, blending, bottling and selling such various products, 
do not use aforesaid words as above set forth— 

Represented, through use of word “Distillery” in its corporate name, printed 
on its stationery, catalogues, advertising, and labels attached to bottles in 
which it sold and shipped its said products, and by express representation 
on its letterheads and in various other ways, to its customers and fur- 
nished the same with the means of representing to their vendees, both 
retailers and ultimate consuming public, that it was a distiller and that the 
whiskies, gins, and other spirituous liquors contained in its bottled prod- 
ucts, labeled as above set forth, were by it made through process of dis- 
tillation from mash, wort, or wash, notwithstanding fact it did not distill 
said whiskies, gins, and other spirituous liquors thus bottled, labeled, sold, 
and transported by it, nor own, operate, or control any place or places 
where such spirituous liquors are made by process of original and contin- 
uous distillation from mash, wort, or wash, through continuous closed pipes 
and vessels, until manufacture is complete, as long definitely understood 
from word “Distilleries” in the trade and by the ultimate purchasing 
public, as meaning the place where spirituous liquors are thus made, and it 
was not a distiller, for the purchase of bottled liquors of which there is a 
preference on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into 
belief that it was a distiller and that the whiskies, gins, and other spiritu- 
ous liquors sold by it were by it made or distilled from mash, wort, or 
wash, as aboye set forth, and of inducing dealers and purchasing public, 
acting in such belief, to buy its said whiskies, etc., rectified and bottled 
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by it, and of thereby diverting trade to it from its competitors, who do 
not, by their corporate or trade names or in any other manner, misrepre- 
sent that they are distillers; to the substantial injury of competition in 
commerce : 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. Lawrence A. Jacobson, of Chicago, Il. and Mr. H. Sternfield, 
of Peoria, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Valley 
Springs Distillery, Inc., hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business in the city of Chicago, in said State. 
It is now, and for more than one year last past has been, engaged 
in the business of purchasing, rectifying, blending, and bottling whis- 
kies, gins, and other spirituous beverages and in the sale thereof in 
constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its said business it causes its said 
products when sold to be transported from its place of business afore- 
said into and through various States of the United States to the 
purchasers thereof, consisting of wholesalers and retailers, located in 
other States of the United States and the District. of Columbia. In 
the course and conduct of its business as aforesaid, respondent is 
now, and for more than one year last past has been, in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms engaged in the manufacture by true distillation of 
whiskies, gins, and other spirituous liquors from mash, wort, or 
wash, and in the sale thereof in trade and commerce between and 
among the various States of the United States and in the District of 
Columbia; and in the course and conduct of its business as aforesaid, 
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respondent is, and for more than one year last past has been, in sub- 
stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
liquors and in the sale thereof in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent has upon its said premises a still which it uses in the 
production of gin by the process of rectification whereby alcohol 
purchased but not produced by respondent is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller as defined by Sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public or the liquor industry. For 
a long period of time the word “Distillery” when used in connec- 
tion with the liquor industry and with the products thereof has had 
and still has a definite significance and meaning to the minds of 
wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, a place where spirituous liquors are manufac- 
tured by a process of original distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled and prepared by 
distillers. 

Par. 3. In the course and conduct of its business as aforesaid, 
by the use of the word “Distillery” in its corporate name, printed 
on its stationery, catalogs, advertising, and labels attached to the 
bottles in which it sells and ships its said products and by express 
representation on its letterheads that it is a distiller, and in various 
other ways, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that it is a distiller and that the said 
whiskies, gins, and other spirituous liquors therein contained were by 
it manufactured through the process of distillation from mash, wort, 
or wash, when, as a matter of fact, respondent is not a distiller, does 
not distill the said whiskies, gins, and other spirituous liquors by it 
so bottled, labeled, sold, and transported, and merely by the use of a 
still operated by it as aforesaid in the rectification of alcoholic 
spirits by redistillation over juniper berries and other aromatics 
does not distill the whiskies, gins, and other spirituous beverages by 
it so bottled, labeled, sold, and transported in the sense in which 
the word “distilled” is commonly accepted and understood by those 
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engaged in the liquor trade and by the public. Respondent does not 
own, operate, or control any place or places where spirituous liquors 
are manufactured by a process of original and continuous distilla- 
tion from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who man- 
ufacture and distill from mash, wort, or wash, whiskies, gins, and 
other spirituous liquors sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery, catalogs, 
advertising, and on the labels of the bottles in which they sell and 
ship such products. There are also among such competitors corpora- 
tions, firms, partnerships, and individuals engaged in the business 
of purchasing, rectifying, blending, bottling, and selling whiskies, 
gins, and other spirituous liquors who do not use the words “dis- 
tillery,” “distilling,” or “distillers” as a part of their corporate or 
trade names, nor on their stationery, catalogs, advertising, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous liquors sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous 
process and are calculated to and have the capacity and tendency to 
and do induce dealers and the purchasing public, acting in such 
beliefs, to purchase the whiskies, gins, and other spirituous liquors 
rectified and bottled by the respondent, thereby diverting trade to 
respondent“ from its competitors who do not by their corporate or 
trade names or in any other manner misrepresent that they are dis- 
tillers, and thereby respondent does substantial injury to substantial 
competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember-26,1914,-entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 28, 1935, issued and served its 
complaint in this proceeding upon respondent, Valley Springs Dis- 
tillery, inc., charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of the respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of the complaint to 
be true, and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the substituted answer, briefs and oral arguments of 
counsel having been waived, and the Commission, having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business at 3512-26 Carroll Avenue, in the city 
of Chicago, in said State. It is now, and for more than one year 
last past has been, engaged in business under a whiskey permit from 
the United States Government, which permit is designated “R-151”, 
as a wholesaler and rectifier of distilled spirits, purchasing, rectify- 
ing, blending, and bottling whiskies, gins, and other spirituous bev- 
erages and in the sale thereof in constant course of trade and com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
said business it causes its said products when sold to be transported 
from its place of business aforesaid into and through various States 
of the United States to the purchasers thereof, consisting of whole- 
salers and retailers, located in other States of the United States and 
in the District of Columbia. In the course and conduct of its busi- 
ness as aforesaid, respondent is now, and for more than one year 
last past has been, in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the manu- 
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facture by true distillation of whiskies, gins, and other spirituous 
liquors from mash, wort, or wash, and in the sale thereof in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia; and in the course and conduct 
of its business as aforesaid, respondent is, and for more than one 
year last past has been, in substantial competition with other cor- 
porations and with individuals, firms, and partnerships engaged in 
the business of purchasing, rectifying, blending, and bottling whis- 
kies, gins, and other spirituous liquors and in the sale thereof in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent has upon its said premises a still which it uses in the 
production of gin by the process of rectification, whereby alcohol 
purchased, but not produced, by respondent is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller as defined by Sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public or the liquor industry. For 
a long period of time the word “Distillery,” when used in connection 
with the liquor industry and with the products thereof, has had, and 
still has, a definite significance and meaning to the minds of whole- 
salers and retailers in such industry and to the ultimate purchasing 
public, to wit: a place where spirituous liquors are manufactured by 
a process of original distillation from mash, wort, or wash, through 
continuous closed pipes and vessels until the manufacture thereof is 
complete, and a substantial portion of the purchasing public prefers 
to buy spirituous liquors bottled and prepared by distillers. 

Par. 8. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillery” in its corporate name, printed on its 
stationery, catalogs, advertising, and labels attached to the bottles 
in which it sells and ships its said products, and by express repre- 
sentation on its letterheads that it is a distiller, and in various other 
ways, respondent represents to its customers, and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that it is a distiller and that the said 
whiskies, gins, and other spirituous liquors therein contained were 
by it manufactured through the process of distillation from mash, 
wort, or wash, when, as a matter of fact, respondent is not a dis- 
tiller, does not distill the said whiskies, gins, and other spirituous 
liquors by it so bottled, labeled, sold, and transported, and merely 
by the use of a still operated by it as aforesaid in the rectification 
of alcoholic spirits by redistillation over juniper berries and other 
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aromatics does not distill the whiskies, gins, and other spirituous 
beverages by it so bottled, labeled, sold, and transported in the sense 
in which the word “distilled” is commonly accepted and understood 
by those engaged in the liquor trade and by the public. Respondent 
does not own, operate or control any place or places where spirituous 
liquors are manufactured by a process of original and continuous 
distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash whiskies, gins, and other 
spirituous liquors sold by them and who truthfully use the words 
“distillery,” “distilleries,” “distillers,” or “distilling” as a part of 
their corporate or trade names and on their stationery, catalogs, ad- 
vertising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, 
and other spirituous liquors who do not use the words “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corporate 
or trade names, or on their stationery, catalogs, advertising, or on 
the labels attached to the bottles in which they sell and ship their 
said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to, and have a capacity and tendency 
to, and do, mislead and deceive dealers and the purchasing public 
into the beliefs that respondent is a distiller and that the whiskies, 
gins, and other spirituous liquors sold by respondent are manufac- 
tured or distilled by it from mash, wort, or wash by one continuous 
process and are calculated to, and have the capacity and tendency to, 
and do, induce dealers and the purchasing public, acting in such be- 
liefs, to purchase the whiskies, gins, and other spirituous liquors 
rectified and bottled by the respondent, thereby diverting trade to 
respondent from its competitors who do not by their corporate or 
trade names, or in any other manner, misrepresent that they are dis- 
tillers, and thereby respondent does substantial injury to substantial 
competition in interstate commerce. 

Par. 6. Much of the “distilled” gin on the market is produced by 
companies who do distill their own alcohol and produce gin therefrom 
by redistillation in exactly the same manner that respondent produces 
its gins—not under any distillery permit, but under a rectifying per- 
mit. These distiller-rectifiers place on their gin labels: “Distilled 
Wy een Faves OL es Distillers”. There are distilleries which 
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produce gin by the same process in the distillery by one continuous 
process and the tax is paid at the completion of the process, that 1s, 
after the alcohol becomes gin, so that although the final redistillation 
process is the same as that of respondent, yet it is all done in a dis- 
tillery and the distiller has control over the process from the mash 
to the gin. Thus, it includes original or primary distillation through 
closed pipes and vessels, as well as the final process of redistillation 
over the juniper berries. 

Section 5 of the Federal Alcohol Administration Act, approved 
August 29, 1935, dealing with unfair competition and unlawful prac- 
tices in the industry, provides that it shall be unlawful to sell in bot- 
tles any distilled spirits in interstate or foreign commerce unless they 
are bottled, packaged, and labeled in conformity with such regula- 
tions, to be prescribed by the Administrator, as will prohibit decep- 
tion of the consumer with respect to such products. 

Existing regulations under this act define “distilled gin” as the dis- 
tillate by original distillation or redistillation of neutral spirits with 
aromatics. 

The regulations further provide that on labels of domestic distilled 
spirits bottled by or for the actual distiller thereof, there shall be stated 
the words “distilled by” and immediately thereafter the name of such 
distiller and the place where distilled. 

Because of existing regulations, under the Federal Alcohol Admin- 
istration Act approved August 29, 1935 (49 Stat. 977), which regula- 
tions became effective August 15, 1936, providing that rectifiers who 
redistill purchased alcohol over juniper berries and other aromatics 
may call such resulting product “distilled gin”, and requiring that the 
labels state who distilled it, the Commission has excepted gins pro- 
duced by respondent by redistillation of aleohol over juniper berries 
and other aromatics from the prohibitions of its order. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Valley Springs 
Distillery, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed herein, 
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dated October 24, 1936, by respondent, admitting all the material alle- 
gations of the complaint to be true and Waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Valley Springs Distillery, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of whiskies, gins, or other 
spirituous beverages, in interstate commerce or in the District of 
Columbia (except gins produced by it through a process of rectifica- 
tion whereby alcohols purchased, but not produced, by respondent are 
redistilled over juniper berries and other aromatics), do forthwith 
cease and desist from: 

Representing, through the use of the word “Distillery” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of 
whiskies, gins, or other spirituous beverages; or (b) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, or 
controls a place or places where any such products are by it manufac- 
tured by a process of original and continuous distillation from mash, 
wort, or wash, through continuous closed pipes and vessels until the 
manufacture thereof is completed, unless and until respondent shall 
actually own, operate, or control such a place or places. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying, and has complied, with 
the order to cease and desist hereinabove set forth. 


MEMORANDUM 


Unirep Distitters & Winers, Inc. (D. 2486). Complaint, July 
1, 1935. The Commission, as of the same date, made findings and 
order which, excepting the use of the word “Distillery” in the Valley 
Springs case, supra, and word “Distillers” by instant respondent, 
with principal place of business in Detroit, were substantially simi- 
lar to those in the Valley Springs case; testimony having been taken 
before Mr. John L. Hornor, trial examiner, and Commission hav- 
ing been represented in the instant matter by Mr. PGad B. More- 


house. 
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CAREY SALT COMPANY? 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2516. Complaint, Aug. 14, 1935—Decision, Dec. 3, 1936 


Where a corporation engaged in the production and sale of a product which 
consisted of salt, treated with pyroligneous liquor or acid, secured through 
destructive distillation of wood in the absence of air, with the addition of 
pepper, saltpeter, and sugar, and of caramel or burnt sugar, to produce 
the honey-brown color associated by the trade and public with products 
subjected to or impregnated or treated with natural wood smoke— 
Described said product as “Smoke Salt,’ and featured said designation 
on the labels of the containers in which the same was offered, distributed, 
and sold, and repeatedly made use thereof in the printed directions for 
use on one side of the label, and likewise made use thereof in advertising 
its said product in a booklet distributed among purchasers and prospective 
purchasers; and 
(6) Represented, in advertising its said product through radio broadcasting 
and in periodicals, newspapers, booklets, and pamphlets, that its said so- 
called “Smoke Salt” cured and smoke-flavored meat in one operation, and 
that it was “a thousand times better than the old smokehouse,”’ and that 
meat treated with it acquired therefrom the same taste and other proper- 
ties or effects as it acquired from treatment with salt and subsequent ex- 
posure to the smeke from burning wood during process and course of com- 
bustion, through such statements as “* * * perfect improved meat cure 
that takes all guesswork out of home meat-curing,” “Old-timers’ in butch- 
ering and curing meats at home amazed!”, “Cures and Smoke-Flavors 
Meat in one Operation ... Quicker... Easier ... With Never-Failing, 
Uniform Results!”, “* * * a great step forward in home-curing 
methods * * * Reduces the whole curing process * * * into one 
single operation * * *”, “experts, familiar with used meat-curing 
methods, * * * amazed at the extra fine flavor,” “* * * made of 
pure * * * meat salt * * * combined with well-balanced sugar- 
cure—and flawless, doubly refined and condensed wood smoke” ; 
Notwithstanding fact that its said “Smoke Salt” had not been, as signified to 
consuming public from use of such a word, smoked with natural wood 
smoke, nor subjected directly or at all to such smoke, and had not de- 
rived from such smoke and did not have either its qualities and properties 
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1Through subsequent Commission action, effective date for report of compliance with 
order in the instant matter was extended until such time as the Commission rendered its 
final decisions in Smoke Salt Products Co., et al., Docket 2783, and Pennsylvania Salt 
Manufacturing Co., et al., Docket 2784, subject, however, to amendments or revocation at 
any time if such action appeared warranted in the discretion of the Commission, and 
through later Commission action relating to its aforesaid stay order, it was directed that 
the matter “remain in jfieri without prejudice to the right of the Commission forthwith to 
enter such final order as seems just at or after the Commission’s final decision in the 
matter” of the aforesaid two cases. 
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for, or its efficacy in, curing, preserving, smoking, or flavoring meats as 
in the conventional smokehouse or as in the operation or course of similar 
of equivalent processes, and could not, by virtue of the nature thereof, do 
the complete job of curing meats nor the curing and smoking of meats in 
one operation ; 

With capacity and tendency to mislead and deceive retail dealers into the belief 
that so-called “smoke salt” was a product subjected directly to the action 
and effect of, or impregnated or treated with, the smoke of burning wood 
during the process or course of its combustion, and that it could do the 
complete job of curing and smoking meat in one operation, and into pur- 
chase thereof in reliance on such erroneous belief, and with result of plac- 
ing in the hands of retail dealer vendees the means whereby they were 
enabled to and did mislead and deceive the consuming public into the belief 
that its said product had been smoked with natural wood smoke and that 
application and use thereof would do the complete job of curing and smok- 
ing meats as hereinabove set forth, and into purchase thereof in reliance 
on such erroneous belief, and of diverting trade to it from competitors 
engaged in the sale of salt, truthfully represented and described, for the 
purpose, among others, of curing and preserving meat, in substantial compe- 
tition with it; to said competitor’s substantial injury: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr. James M. Brinson for the Commission. 
Williams, Martindell & Carey, of Hutchinson, Kans., for 


respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Carey Salt Com- 
pany has been and is using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charge in 
that respect as follows: 

Paracraru 1. Respondent, Carey Salt Company, is now and for 
several years last past has been a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Kansas, 
with its principal office and place of business at Hutchinson in said 
State. 

It has been and is engaged in the production of salt and its sale 
in commerce among and between the State of Kansas and the various 
other States of the United States and the District of Columbia. It 
causes its product, when sold, to be transported from its said place 
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of business in the State of Kansas to purchasers located in the various 
other States of the United States and in the District of Columbia. 
In the course and conduct of such business respondent, Carey Salt 
Company, has been and is engaged in competition with individuals, 
partnerships, and corporations offering for sale and selling salt of 


any kind in interstate commerce. 
Par. 2. In the course and conduct of its business, as described in 


paragraph 1 hereof, it has been and is the practice of respondent, 
Carey Salt Company, to offer for sale and sell a product which it 
has designated and described, and continues to designate and describe, 


as “Smoke-Salt.” 
The label on the container in which such product is sold carries the 


legend consisting in part of the words “Carey-Ized,” beneath which 
appears the word “Salt” under which are the words “Smoke-Salt,” 
all in large and conspicuous letters. On one side of the label there 
are printed directions wherein the words “Smoke-Salt” repeatedly 
appear. 

Respondent has advertised its product in the booklet which de- 
scribes it throughout as “Smoke-Salt.” This booklet it has caused 
to be distributed in the various States of the United States among 
purchasers and prospective purchasers. Respondent also has an ad- 
vertised its product by means of radio broadcasting and in magazines, 
newspapers, booklets, pamphlets, and leaflets. In such advertisements 
it has representations and statements such as the following: 


New Carey-Ized smoke-salt great boon to farmers. 

Famous Carey laboratories perfect improved meat cure that takes all guess 
work out of home meat-curing. 

A thousand times better than the old smokehouse. 

Our bams are never under cured or too smoky. 

“Old-timers” in butchering and curing meats at home amazed! 

Cures and Smoke-Flavors Meat in One Operation * * * Quicker * * * 
Easier * * * With Never-Failing, Uniform Results! 

Already thousands who theught they were satisfied with older methods are 
turning to this new and vastly better way! Proving for themselyes that ‘“Carey- 
ized” Smoke-Salt is a great step forward in home-curing methods. For it gives 
better quality meats that stay good longer. Reduces the whole curing process— 
Salting, sugar-curing and smoke-flavoring—into one single operation * * * 
and then does the complete job quicker, easier, more thoroughly than ever before. 

Yes, the experts, familiar with usual meat-curing methods, were frankly 
amazed at the extra fine flavor “Carey-ized” Smoke Salt gives hams and bacon. 
Yet there’s a real reason for better flavor—surer results. “Carey-ized” Smoke- 
Salt is made of pure, Carey meat salt, of just the right grain and strength, 
combined with q well-balanced sugar-cure—and flawless, doubly refined and 
condensed wood smoke. 

Carey-ized Smoke-Salt ends the drudgery, expense and varying results of the 
old smoke-house methed. 
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In truth and in fact the word “Smoked” and the word “Smoke” 
used in connection with salt offered for sale or sold for curing, pre- 
serving, smoking or flavoring meats have for many years signified 
and meant to dealers wholesale and retail and the consuming public, 
and now signify and mean to them, particularly that portion thereof 
engaged or interested in the curing of meats, that the salt so described 
or designated has been subjected to the action and effect of, or to im- 
pregnation or treatment with, the smoke of burning wood during its 
process of combustion sufficiently to acquire from such source alone all 
of its smoke properties or smoke effects for use in curing, preserving, 
smoking, or flavoring meats. 

The sana which respondent sells to the public described and 
designated as “Carey-ized Smoke-Salt” or as “Smoke-Salt” has not 
bach and is = smoked salt or smoke salt as understood by the con- 
suming public. Such product has not been and is not subjected to 
the action and effect of, or impregnated or treated with, the smoke of 
burning wood during its process of combustion sufficiently to acquire 
from such source alone its smoke effects or smoke properties, or at all. 
It consists of salt, sugar, saltpeter, pepper red and black, and a so- 
called condensed smoke, such condensed smoke being pyroligneous 
acid or a concentrate thereof, produced from or by the destructive 
distillation of wood. 

Par. 3. There have been for many years last past and now are in- 
dividuals, partnerships, and corporations offering for sale and selling 
salt of various kinds in interstate commerce, including smoke salt, 
truthfully described and designated. 

Par. 4. The practices of respondent, as described in paragraph 2 
hereof, have had and have the capacity and tendency to mislead and 
deceive, and have misled and deceived, and do mislead and deceive 
dealers, wholesale and retail, and the consuming public into the belief 
that respondent’s said product has been treated or impregnated with, 
or subjected to the action and effect of the smoke of burning aril 
during its process of combustion sufficiently to acquire from such 
source alone all of its smoke effects and properties, and into the pur- 
chase of respondent’s said product in reliance upon such erroneous 
belief. 

Par. 5. The above and foregoing practices of respondent have had 
and have the capacity and tendency to divert, have diverted and do 
divert trade to respondent from competitors offering for sale or sell- 
ing in interstate commerce white salt or salt smoked in accordance 
with the significance and meaning of the words “Smoke” or “Smoked” 
used in connection with salt for curing, preserving, smoking or flavor- 
ing meats as described in paragraph 2 hereof. 

146756"—39—vol, 24-6 


46 FEDERAL TRADE COMMISSION DECISIONS 
Findings CA Ie: 


Par. 6. The above and foregoing practices of respondent have been 
and are all to the prejudice of the public and respondent's competitors 
and in violation of the provisions of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade ‘Commission, to define its powers and duties, and for other 
purposes.” 

Report, Frnpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission on the 138th day of November 1934, issued and 
thereafter caused to be served upon respondent, Carey Salt Company, 
its complaint in this proceeding, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, a stipulation subject to the approval of 
the Federal Trade Commission, and which hereby is approved, was 
introduced by James M. Brinson, counsel for the Commission and 
W. D. P. Carey of Williams, Martindell and Carey, of Hutchinson, 
Kans., counsel for the respondent, before Robert S. Hall, an examiner 
theretofore duly designated by it whereby and wherein there were 
adopted and accepted as testimony and other evidence for the pur- 
pose of this proceeding all testimony taken and evidence received of a 
general character in the matters of Morton Salt Company, Docket 
2150, Jefferson Island Salt Company, Docket 2151, Myles Salt Com- 
pany, Docket 2152 and Avery Salt Company, Docket 2248. This 
stipulation, testimony and evidence were reduced to writing and filed 
in the office of the Commission. Thereafter the proceeding regularly 
came on the final hearing before the Commission on the said com- 
plaint, the answer thereto, the testimony and evidence admitted by 
the stipulation aforesaid, briefs in support of the complaint and in 
opposition thereto, and the oral arguments of counsel having been 
waived, and the Commission having duly considered the same and 
being now fully advised in the premises finds that this proceeding is 
in the interest of the public and makes this its report stating its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Carey Salt Company, is now and for 
several years last past has been a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Kansas, 
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with its principal office and place of business at Hutchinson in said 
State. 

It has been and is engaged in the production of salt and its sale 
in commerce among and between the State of Kansas and the various 
other States of the United States and the District of Columbia. It 
causes its product, when sold, to be transported from its said place 
of business in the State of Kansas to purchasers located in the various 
other States of the United States and in the District of Columbia. 

In the course and conduct of such business respondent, Carey Salt 
Company, has been and is engaged in substantial competition with 
individuals, partnerships, and corporations offering for sale and sell- 
ing salt of any kind in interstate commerce. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, it has been and is the practice of respondent, 
Carey Salt Company, to offer for sale and sell to retail dealers, a 
product which it has designated and described, and continues to 
designate and describe, as “Smoke Salt.” 

The label on the container in which such product is offered for 
sale, distributed and sold, carries the legend consisting in part of the 
words “Carey-Ized” beneath which appears the word “Salt” under 
which are the words “Smoke Salt,” all in large and conspicuous 
letters. On one side of the label there are printed directions wherein 
the words “Smoke Salt” repeatedly appear. 

Respondent has advertised its product in a booklet which describes 
it throughout as “Smoke Salt.” This booklet it has caused to be 
distributed in the various States of the United States among pur- 
chasers and prospective purchasers. Respondent also has advertised 
its product by means of radio broadcasting and in magazines, news- 
papers, booklets, pamphlets, and leaflets. In such advertisements 
it has representations and statements such as the following: 

New Carey-Ized smoke-salt great boon to farmers, 

Famous Carey laboratories perfect improved meat cure that takes all guess- 
work out of home meat-curing. 

A thousand times better than the old smokehouse. 

Our hams are never undercured or too smoky. 

Old-timers’ in butchering and curing meats at home amazed! 

Cures and Smoke-Flavors Meat in one Operation ... Quicker... Hasier... 
With Never-Failing, Uniform Results! 

Already thousands who thought they were satisfied with older methods 
are turning to this new and vastly better way! Proving for themselves that 
“Carey-ized” Smoke-Salt is a great step forward in home-curing methods. For 
it gives better quality meats that stay good longer. Reduces the whole curing 
process—salting, sugar-curing and smoke-flavoring—into one single opera- 
tion . . . and then does the complete job quicker, easier, more thoroughly than 
ever before. 
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Yes, the experts, familiar with usual meat-curing methods, were frankly 
amazed at the extra fine flavor “Carey-ized” Smoke Salt gives hams and bacon. 
Yet there’s a real reason for better flavor—surer results. “€ ‘arey-izea’”’ Smoke- 
Salt is made of pure, Carcy meat salt, of just the right grain and strength, 
combined with a well-balanced sugar-cure—and flawless, doubly refined and 


condensed wood smoke. 
Carey-ized Smoke Salt ends the drudgery, expense and varying results of the 


old smoke-house method. 

Tn truth and in fact, wood smoke, as commonly understood by the 
public is the product or result of the incomplete or imperfect com- 
bustion of wood, in the presence of air. The word “Smoke,” and 
the word “Smoked” used in connection with salt offered for sale, dis- 
tributed, or sold, for curing, preserving, smoking, or flavoring meats, 
or any other word or words used in such connection implying smoke, 
or use of smoke, have, for a considerable period of time signified and 
meant and now signify and mean, to the consuming public, that the 
product to which the word “Smoke,” or “Smoked” or any word, or 
words, implying smoke or use of smoke is applied, has been or is 
smoked with natural wood smoke, that is, subjected directly to the 
action and effect of, or to treatment or impregnation with smoke 
produced by burning wood, during the process and course of its com- 
bustion, sufficiently to acquire from such source alone smoke or smoke 
effects for use in curing, preserving, smoking, or flavoring meats. 

The product which respondent offers for sale, distributes and sells 
to retail dealers and through them to their customers the consuming 
public, described and designated as “Smoke Salt” has not been and 
is not smoked with natural wood smoke. It has not been and is not 
subjected directly or at all to such smoke, that is, smoke produced by 
burning wood during the process and course of its combustion. It 
has not acquired or derived from such smoke, and has not had and 
does not have, either its qualities and properties for, or its efficacy in, 
curing, preserving, smoking, or flavoring meats, as in the conven- 
tional smoke house, or as in the operation or course of similar or 
equivalent processes. It can do neither the complete job of curing 
and smoking meats, nor the curing and smoking of meats in one 
operation. The product of respondent consists of salt, treated with 
a liquid known as pyroligneous liquor or acid, to which are added 
pepper, saltpeter, sugar, and caramel or burnt sugar. 

Pyroligneous liquor or acid is manufactured by a process known 
and described as the destructive distillation of wood. This process 
requires the absence of air for its efficiency in recovery of the maxi- 
mum amount of the constituents or products of the wood. As a 
result of this necessity, air is excluded from the retort in which the 
decomposition of the wood is accomplished by the external! applica- 


CAREY SALT CO. 49 
42 Findings 


tion of heat. The only opening in the retort when the process is in 
operation is that leading into the condensing apparatus. It affords 
no entrance for air but, on the contrary, provides an exit through 
which air present in the retort. and in the wood-is expelled:as soon 
as the vapors or fumes, and other material or products in the wood 
commence their passage into the condensing apparatus. This ab- 
sence of air and consequently of combustion effects in the course 
of the destructive distillation recovery of all condensible material 
resulting from decomposition of the wood. The distillate so pro- 
duced, pyroligneous liquor, contains therefore many substances which 
would be destroyed in the course of combustion or incomplete or im- 
perfect combustion of wood, or would escape into the atmosphere, 
and which have not been discovered or identified in the smoke pro- 
duced by burning wood in the process and course of its combustion. 
The applcation of respondent’s product, treated with such pyrolig- 
neous liquor, to meats, therefore, necessarily subjects them to an en- 
tirely different treatment under different atmospheric and_ other 
conditions than does the conventional smokehouse method, or equiva- 
lent processes in which natural wood smoke is employed. 

A product exposed to the dense natural wood smoke of the smoke- 
house or its equivalent is subjected to conditions which the applica- 
tion of pyroligneous liquor or acid does not and cannot supply, and 
salt treated with such liquor or acid also fails to supply such condi- 
tions. Pyroligneous liquor or acid subjects the product with which 
it is treated and such product subjects meats to which it is applied 
to the action and effect of numerous substances never found in smoke 
and which do not and cannot serve as a substitute for the conditions 
and effects of natural wood smoke operating in the smokehouse or 
its equivalent processes. This fact is emphasized by the practice of 
respondent, in adding caramel or burnt sugar, as an ingredient, to 
its product, in order to produce the honey brown color which the 
trade and public associates with products subjected to or impreg- 
nated or treated with the said natural wood smoke. In other words, 
although using the product of destructive distillation, which it desig- 
nates as condensed smoke, for the treatment of its salt, it is necessary 
for respondent to resort to caramel or burnt sugar as a coloring 
agent, in order to simulate the appearance of a product actually 
treated with natural wood smoke and thereby to produce a mer- 
chantable commodity, which can, in appearance, satisfy the expecta- 
tions of the trade and consuming public. 

Par. 3. There are now and for several years last past have been 
individuals, partnerships, and corporations engaged in substantial 
competition with respondent in the sale of salt truthfully represented 
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and described, in interstate commerce, for the purpose, among others, 
of curing and preserving meats. 

Par. 4. The above and foregoing practices of respondent, described 
in paragraph 2 hereof have had and have and each of them has had 
and has the capacity and tendency to mislead and deceive retail dealers 
into the belief that the so-called smoke salt has been and is a product 
subjected directly to the action and effect of, or impregnated or treated 
with, the smoke of burning wood during the process or course of its 
combustion and that such product can do the complete job of curing 
and smoking meat in one operation and into the purchase of such 
product in reliance on such erroneous belief. 

The practices aforesaid have placed and do place in the hands of 
retail dealers to whom respondent sells its product the means whereby 
they have been and are enabled to mislead and deceive, have misled and 
deceived, and do mislead and deceive, the consuming public into the 
belief that the product of respondent has been smoked with natural 
wood smoke as described in paragraph 2 hereof, and that application 
and use of such product will do the complete job of curing and smoking 
meats in one operation and into the purchase of such product in reli- 
ance upon such erroneous belief. 

The aforesaid practices of respondent have had and have and each 
of them has had and has the capacity and tendency to divert and each 
of them has diverted and does divert trade to respondent from com- 
petitors mentioned in paragraph 3 hereof. As a result of such prac- 
tices, substantial injury has been and is being done to such com- 
petitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Carey Salt Com- 
pany, are to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its power and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, a stipulation as to certain facts and as to the testimony and 
evidence before Robert S. Hall, Examiner of the Federal Trade Com- 
mission theretofore duly designated by it for such purpose, in support 
of the allegations of said complaint and in opposition thereto, briefs 
filed herein, by James M. Brinson, counsel for the Commission, and 
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by William D. P. Carey of Williams, Martindell and Carey of Hutch- 
inson, Kans., counsel for respondent, oral arguments having been 
waived by the said counsel for the Commission and respondent, and 
the Commission having made its report stating its findings as to the 
facts and its conclusion that said respondent has violated the provi- 
sions of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Carey Salt Company, its officers, 
representatives, agents, and employees in connections with the offering 
for sale, sale and distribution of its salt in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

(1) Using the word “smoke,” or any other word or words signifying 
smoke or implying use of smoke, to designate or describe salt offered 
for sale, or sold, for curing, preserving, smoking, or flavoring meats, 
unless the salt so described or designated has been or is directly sub- 
jected to the action and effect of the smoke from burning wood during 
the process and course of its combustion sufficiently to acquire from 
such source alone all of its smoke or smoke effects for use in curing 
preserving, smoking, or flavoring meats. 

(2) Representing that its so called smoke salt cures and smoke- 
flavors meat in one operation or that it cures and smokes meat at all or 
that treatment of meat with its said product is a thousand times better 
than the old smoke house or as good or that meat by treatment with 
such product acquires therefrom the same taste or flavor or other 
properties or effects, as meat acquires from treatment with salt and 
subsequent exposure to the smoke from burning wood during the 
process and course of its combustion. 

It is further ordered, That respondent, Carey Salt Company, shall 
file within 60 days from and after the service of this order a report in 
writing setting forth in detail the manner and form of its compliance 
herewith. 


> 
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In THe Marrer or 


GEORGE LANDON AND M. M. WARNER, TRADING AS 
LANDON & WARNER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2701. Complaint, Jan. 31, 1936—Decision, Dec. 4, 1936 


Where two partners engaged in the offer, sale, and distribution of the so-called 
“Director” elastic fabricated belt for use as an abdominal support and in 
the reduction of surplus fat in that region; in advertising the same in 
periodicals and newspapers of general circulation among the States, and 
through published descriptive letters, circulars, booklets, and other printed 
matter, including testimonial reproductions— 

(a) Falsely represented that said belt, worn, provided a gentle changing pres- 
sure or massage-like action which reduced the wearer’s waistline, and 
that wearing thereof, breught. about results: fermerly obtained -by massage 
and exercise, with result that excess fatty tissues in said region were 
caused to disappear, and that, through use thereof, the wearer’s waistline 
would be permanently reduced, and that it provided and constituted a 
safe and effective remedy and method of treatment of abdominal obesity 
and the reduction of weight; and 

(b) Falsely represented that the use thereof made the wearer feel fifteen 
years younger, and eliminated tired bloated feeling after meals and relieved 
shortness of breath and restored the user’s vigor, and that use thereof 
would cure constipation and increase elimination in a normal way without 
the use of harsh, irritating cathartics; 

With effect of confusing, misleading, and deceiving members of the public, 
through such false and, generally, inaccurate, unfounded or greatly exag- 
gerated representations, into the erroneous belief that use of their said 
belt would reduce excess fat around the abdomen and bring about the 
beneficial results to the wearer stated and implied by their said advertise- 
ments and literature, and with tendency and capacity to induce members 
of the public to buy and use such belt because of the erroneous beliefs 
thus engendered, and thereby to divert trade to them from competitors 
engaged in the sale and distribution in commerce of devices and belts 
designed, sold, and used for the same or similar purposes as their said 
belt, and who do not, by false and misleading representations or adver- 
tising, induce purchasers and consumers to buy or use such competitors’ 
products: 

Held, That such acts and practices were to the prejudice of the public 2nd 
competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. Allen C. Phelps for the Commission. 
Brelin, Britton & Landon, of Chicago, Ill., for respondents. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that George 
Landon and M. M. Warner, a copartnership trading as Landon and 
Warner; hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce as “commerce” is 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrapH 1. Respondents, George Landon and M. M. Warner, 
above named, are the sole partners of a copartnership organized, exist- 
ing, and operating under the name and style of Landon and Warner, 
with its principal office and place of business located at 360 North 
Michigan Avenue, in the city of Chicago, in the State of Illinois. Re- 
spondents, trading as said copartnership, are now, and have been for 
more than five years last past, engaged in the business of offering for 
sale, selling, and distributing an elastic fabricated belt, known and 
designated as the “Director” belt, to ultimate consumers located in the 
several States of the United States and the District of Columbia. 
Said belt is offered for sale, sold, and distributed for use as an ab- 
dominal support, to provide a means of massaging the abdominal 
area of the wearer, for use in the reduction of surplus fat around the 
abdomen and for the relief of obesity in that region. 

Par. 2. In the course and conduct of their said business, respondents 
cause their said “Director” belt, when so sold, to be transported from 
their place of business in the city of Chicago, State of Illinois, to, 
into, and through States of the United States other than the State of 
Illinois, including the District of Columbia, to the various members 
of the consuming public to whom they are or have been sold, who 
are located in the different States of the United States. Respondents 
usually sell and distribute their said product directly to members of 
the purchasing public by and through the use of the United States 
mails. 

Par. 3. That during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are, and 
have been, engaged in the sale and distribution in interstate com- 
merce of medicines, preparations, belts, and devices designed, in- 
tended, and used for the same general purpose as respondents’ said 
“Director” belt, as above described, and also medicines, preparations, 
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devices, and belts designed, intended and used for the treatment of the 
various bodily ailments that accompany or produce the condition 
of obesity for which respondents’ product is advertised as a remedy, 
as hereinafter shown, and such other individuals, firms, and corpora- 
tions have caused and do now cause their said medicines, preparations, 
devices, and belts, when sold by them, to be transported from the 
various States of the United States in which said products are manu- 
factured or held for distribution to, into, and through States other 
than the State of the origin of the shipment thereof. That said 
respondents have been, during the aforesaid time, in competition in 
interstate commerce in the offering for sale, sale, and distribution of 
the said “Director” belt with such other individuals, firms, and cor- 
porations above described. That said competing products are sold 
by such other individuals, firms, and corporations, through the medium 
of the United States mails and otherwise directly to the consumers, 
and also at wholesale to retail outlets of various kinds for resale to 
the consumer. 

Par. 4. That respondents in advertising their said elastic fabricated 
belt designated as the “Director” belt, have and do cause advertise- 
ments, descriptive of the product and its purported uses, to be in- 
serted in various magazines, newpapers, and periodicals having gen- 
eral circulation between and among various States of the United 
States, and further publish and circulate or cause to be published and 
circulated in aid of the sale of said product certain descriptive let- 
ters, circulars, booklets, and other literature which are usually trans- 
mitted to purchasers or prospective purchasers through the United 
States mails. That said advertisements, letters, circulars, booklets, 
and other literature so circulated in the several States by the re- 
spondent to customers and prospective customers represent and imply: 
' That said elastic fabricated belt, known and designated as the 
“Director” belt, as a result of being worn and used as directed and 
without the use of drugs and without dieting, reduces and has the 
capacity to reduce the measure of the waistline of the wearer thereof 
from four to six inches or some greater amount up to eleven inches; 
that by the faithful use of said “Director” belt practically all adipose 
tissue can surely be eliminated; that the elastic action of said “Direc- 
tor” belt, when worn, causes a gentle changing pressure on the ab- 
domen, bringing results formerly obtained only by regular massage 
and exercise; that the use of said belt makes the wearer thereof feel 
15 years younger and eliminates a tired and bloated feeling after 
meals; that the use of said belt helps to relieve shortness of breath, 
restores the vigor of the user, and makes him look years younger the 
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minute he starts to wear it; that the use of said belt breaks the con- 
stipation habit, cures constipation, and increases the elimination and 
regularity in a normal way without the use of harsh, irritating 
cathartics; that the use of said belt adds years to the wearer’s life; 
that the use of said belt reduces the weight of the wearer, eliminates 
excess fat around the abdomen, and corrects or eliminates obesity in 
said region; that the use of said belt constitutes a remedy for, and a 
safe, proper, and efficacious method of treatment for abdominal 
obesity; and other representations of like import. 

Par. 5. That a sample of an advertisement caused by respondents 
to be inserted in a magazine of general circulation between and 
among the several States is as follows: 


(Pictorial representation of a man with an arrow pointing to the abdomen) 


REDUCE 4 to 6 inches without drugs without dieting 
or your money Refunded... . 


“T wore the Director Belt and reduced my waistline from 42 to 83 inches. 
Practically all adipose tissue can surely be eliminated by its faithful use. I 
have recommended it to many of my patients.” 
(Signed) R. A. Lowe zt, 
Physician and Surgeon. 


HOW DIRECTOR WORKS 


Director is fitted to your individual measure without laces, hooks or buttons. 
Its elastic action causes a gentle changing pressure on the abdomen bringing 
results formerly obtained only by regular massage and exercise. Now all you 
have to do is slip on Director and watch results. 


IMPROVE YOUR APPEARANCE 


This remarkable belt produces an instant imprevement in your appearance the 
moment you put it on. Note how much better your clothes fit and look with- 
out a heavy waistline to pull them out of shape. 


RESTORE YOUR VIGOR 


“I received my belt last Monday,” writes S. L. Brown, Trenton, N. J. “I 
feel 15 years younger; no more tired and bloated feeling after meals.” 

Director puts snap in your step, helps to relieve “shortness of breath,” re- 
stores your vigor. You look and feel years younger the moment you start 
to wear a Director. 


BREAK CONSTIPATION HABIT 


“TI was 44 inches around the waist—now down to 387%4—feel better—con- 
stipation gone—and know the belt has added years to my life.’ D. W. Bilder- 
back, Wichita, Kans. 

Loose, fallen abdominal muscles go back where they belong. The gentle 
changing action of Director increases elimination and regularity in a normal 
way without the use of harsh, irritating eathartics. 
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REDUCE LIKE THIS 


Let us prove our claims. We'll send a Director for trial. If you don’t get 
results you owe nothing. 
SENT ON TRIAL 


MAIL COUPON NOW! 


LANDON & WARNER, Dept. A-49 
360 N. Michigan Ave., Chicago, Ill. 


GENTLEMEN: Without obligation on my part please send me the complete 
story of Director Belt and give full particulars of your trial offer. 


Par. 6. That in truth and in fact: Respondents’ said elastic fabri- 
cated belt, known as the “Director” belt, when worn and used as 
directed, does not, and will not, reduce the measure of the waistline 
of the wearer from four to six inches, or some greater amount up to 
eleven inches without the use of drugs and without dieting: the faith- 
ful use of said “Director” belt will not eliminate nor has it ever 
eliminated practically all adipose tissue; the elastic action of said belt 
does not cause a gentle changing pressure on the abdomen bring- 
ing results formerly obtained only by regular massage and exer- 
cise; the use of said belt does not make the wearer feel 15 years 
younger or eliminate a tired and bloated feeling after meals; the 
use of said belt does not help to relieve shortness of breath nor does 
it restore the vigor of the user or make him look years younger the 
minute he starts to wear it; the use of said belt does not break the 
constipation habit, cure constipation, or increase elimination and 
regularity in a normal way without the use of harsh, irritating 
cathartics; the use of said belt does not add years to the wearer’s 
life; the use of said belt does not reduce the weight of the wearer, 
eliminate excess fat around the abdomen, or cure or alleviate obesity 
in that region; the use of ‘said belt is*not a remedy for, or a safe, 
proper or efficacious method of treatment for abdominal obesity. All 
the statements, representations, and implications set forth in para- 
graph 4 above are either wholly unfounded in fact or greatly exag- 
gerated, or wholly inaccurate. 

Par. 7. That the representations of respondents above set forth and 
made as aforesaid, have had, and do have the tendency and capacity 
to and do confuse, mislead, and deceive members of the public into 
the belief that the use of respondents’ said elastic fabricated belt 
does and will reduce excess weight and does and will bring about the 
beneficial results to the wearer which said advertisements and litera- 


LANDON & WARNER “wf 
52 Findings 


ture state and imply have been and will be achieved by the use of 
said belt, all as set forth in paragraph 4 hereof, when in truth and in 
fact such statements and representations are false, misleading, or 
true only with qualifications and to a limited extent. Said represen- 
tations so made by respondents have had, and do have, the tendency 
and “capacity to induce members of the public to buy and use said 
belt because of the erroneous beliefs engendered as above set forth, 
and to divert trade to respondents from competitors engaged in the 
sale and distribution in interstate commerce of devices and belts 
designed, sold, and used for the same or similar purposes as respond- 
ents’ belt, and of medicines and preparations designed, adapted, and 
used for the treatment of obesity and the various ailments and condi- 
tions that accompany and induce the same, who do not by false and 
misleading representations or advertising induce purchasers and 
consumers to buy or use their products. 

Par. 8. The above acts and things done by the respondent are all 
to the injury and prejudice of the public and the competitors of 
respondent in interstate commerce within the intent and meaning of 
Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 31, 1936, issued and served 
its complaint in this proceeding upon respondents George Landon 
and M. M. Warner, a copartnership, trading as Landon & Warner, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of the respondent’s answer 
thereto, testimony and other evidence in support of the allegations of 
the said complaint were introduced by Allen C. Phelps, attorney for 
the Commission before William C. Reeves, an examiner of the Com- 
mission, theretofore duly designated by it, and in opposition to the 
allegations of the complaint by George Landon, attorney for the 
respondents; and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence and briefs in support of the complaint and in opposition 
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thereto (oral arguments of counsel having been waived); and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents, George Landon and M. M. Warner, are 
the sole partners of a copartnership engaged in business at Chicago, 
Ill., under the name and style of Landon & Warner. Respondents, 
trading as said copartnership are engaged in the business of offering 
for sale, selling, and distributing an elastic, fabricated belt known 
and designated as the “Director” belt, to ultimate consumers located 
in the several States of the United States and in the District of Colum- 
bia. Said belt is offered for sale, sold, and distributed for use as an 
abdominal support, to provide a means of massaging the abdominal 
area of the wearer, for use in the reduction of surplus fat around the 
abdomen and for the relief of obesity in that region. 

Par. 2. In the course and conduct of the said business respondents 
sell and distribute their said “Director” belt directly to members of 
the purchasing public, by and through the use of the United States 
mails. Said respondents cause their said “Director” belt when sold 
to be transported from their place of business in the city of Chicago, 
State of Ihnois, into and through the several States of the United 
States other than the State of Illinois, including the District of Colum- 
bia, to the various members of the consuming public to whom they 
hae been sold, said purchasers being located in all of the different 
States of the United States and the District of Columbia. 

Par. 3. There are and have been other individuals, firms, and cor- 
porations in various States of the United States engaged in the sale 
and distribution in interstate commerce, of belts and devices designed, 
intended and used for the same general purpose as respondents’ said 
“Director” belt, and such other individuals, firms, and corporations 
have caused and do cause their said devices and belts when sold by 
them to be transported from the various States of the United States 
in which said products are manufactured or held for distribution, to, 
into and through States other than the State of origin or shipment 
thereof. Said respondents have been and are in competition in inter- 
state commerce in the offering for sale, sale, and distribution of the 
said “Director” belt with such other individuals, firms, and corpora- 
tions above mentioned. Said products so sold in competition with 
respondents’ said “Director” belt are sold by such other individuals, 
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firms, and corporations, through the medium of the United States 
mails and otherwise directly to the consumers, and also at wholesale 
to retail outlets of various kinds for resale to the consumer. 

Par. 4. Respondents in advertising their said elastic, fabricated 
belt designated as the “Director” belt have and do cause advertise- 
ments descriptive of the product and its purported uses to be inserted 
in various magazines, newspapers, and periodicals having general cir- 
culation between and among the various States of the United States, 
and further publish and circulate in aid of the sale of said product, 
certain descriptive letters, circulars, booklets, and other printed mat- 
ter which are usually transmitted to purchasers or prospective pur- 
chasers through the United States mails. Through said advertise- 
ments, letters, circulars, booklets, and other literature so circulated 
in the several States by the respondents to purchasers and prospective 
purchasers respondents represent and imply that said elastic, fabri- 
cated belt known and designated as the “Director” belt, as the result 
of being worn and used as directed and without the use of drugs and 
without dieting, reduces and has the capacity to reduce the measure of 
the waist line of the wearer thereof from four to six inches, or some 
other greater amount up to eleven inches; that by the use of said “Di- 
rector” belt practically all adipose tissue can surely be eliminated; 
that the elastic action of said “Director” belt when worn causes a gen- 
tle changing pressure on the abdomen bringing results formerly ob- 
tained only by regular massage and exercise; that the use of said belt 
makes the wearer thereof feel fifteen years younger and eliminates 
a tired and bloated feeling after meals; that the use of said belt helps 
to relieve shortness of breath, restores the vigor of the user, makes 
him look years younger the minute he starts to wear it; that the use 
of said belt breaks the constipation habit, cures constipation and in- 
creases elimination and regularity in a normal way without the use 
of harsh and irritating cathartics; that the use of said belt adds years 
to the wearer’s life; that the use of said belt reduces the fat of the 
wearer, eliminates excess fat around the abdomen and corrects or 
eliminates obesity in said region; that the use of said belt constitutes 
a remedy for and is a safe and efficacious medium of treatment for 
abdominal obesity ; and makes other representations of similar import. 

Par. 5. Typical statements by respondents in their said advertise- 
ments, letters, circulars, booklets, and other literature so circulated in 
offering for sale and selling the said “Director” belt are the following: 

Hight inches off waistline. Director Belt reduced my waistline from 42 to 34 
inches. I feel 10 years younger. Constipation gone—no tired, bloated feeling 


after meals. G. Newton, Troy, N. Y. Director belt instantly improves your 
appearance, puts snap in your step, relieves “shortness of breath” restores your 
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vigor as fat vanishes, loose, fallen abdominal muscles go back where they belong. 
Gentle, massage-like action increases elimination and regularity in a normal 
way without the use of harsh, irritating cathartics. You look and feel years 
younger, Sent on trial. Let us prove our claims. No obligation. Write today 
for trial offer. New, easy way—no drugs, no diet. 

Must reduce waistline three inches or no cost. Massage reduces—so does 
“Director.” Its elastic action with every movement of your body causes a gentle, 
changing, vibrating pressure that easily and comfortably works away abdomen 
fat, restores vigor. You look and feel years younger as soon as you wear 
Director Belt. Sent on Trial—Let us prove our claims. If you don’t get results 
you owe nothing. 

Reduce 4 to 6 inches without drugs, without dieting, or your money re- 
funded * * * How Director works. Director is fitted to your individual 
measure without laces, hooks or buttons. Its elastic action causes a gentle 
changing pressure on the abdomen bringing results formerly obtained only by 
regular massage and exercise. Now all you have to do is to slip on a Director 
and watch results. Reduce Like This. Let us prove cur claims. We'll send 
a Director for trial. If you don’t get results you owe nothing. 

A sure, simple easy way to reduce your girth two to four inches instantly 
and then acquire a permanent reduction. Results assured—or not a penny’s 
cost to you. We want an opportunity to prove to you that Director will accom- 
plish wonders in reducing your weight and waist measure. So we ask permis- 
sion to send you a Director for one week’s trial. 

Trial Offer. We have tried to give you some idea of what Director is and 
how it is warranted to reduce excess fat. But nothing we can say will be half 
so convincing as an actual test. So we invite a test on this basis. Use the 
Order Form enclosed with this letter—send today for a Director. Wear it for 
one week. Then, if you don’t agree with each and every statement we have 
made herein, simply return the belt and we will refund your money promptly and 
the trial wen’t cost you a penny. We can think of no more fair or liberal offer 
than this. In fairness to yourself please make this test. Fill in and mail the 
Order Form today. We warrant every Director Belt to be fitted to your measure 
and woven from the finest fabrics for the purpose, and we warrant that it will 
perfectly fit the wearer. Director Belt is to satisfy you in every way. You are 
to have the privilege of examining it and wearing it for two weeks. If for any 
reason it does not meet your approval you may return it and we will refund 
the money sent with the order, which will be held as a deposit, pending your 
decision to keep or return the belt. You, the wearer, are to be the judge, 

Your waistline is too large. It needs attention. By letting it go it will con- 
tinue to grow—higger and bigger. Your stomach has no stopping point. Once 
it starts to sag and bulge health suffers—appearance too. Why not follow my 
suggestion. Director will reduce your growing paunch to a size consistent with 
good health and rebuild your body. Here’s my offer. If Director doesn’t reduce 
your stomach within two weeks, the trial will cost you nothing. If for any reason 
you are not entirely satisfied, Il refund your money—every penny of it— 
without delay or conversation, That’s fair—isn’t it? Every day I receive 
letters from enthusiastic Director users. They have found that the easy com- 
fort of Director reducing belt is just what they need; that it does them a world 
of good. Here is a letter that came in this morning. After 2 weeks the sum 
of $6.50 is to be refunded to me by Landon & Warner if I am not satisfied with 
the Director Belt. 
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Wear Director on trial. Reduce your waistline this natural and easy way. 
Director will reduce waistline 4 and 6 inches; improve appearance; eliminate 
constipation ; promote digestion; renew vitality. * * * Fat disappears. The 
improvement that Director makes in your appearance will please you. You 
will enjoy a feeling of restored vitality and new life but the knowledge that 
excess fat is surely disappearing during every moment of the day is the most 
comforting feeling of all. Director does more than just relieve—it effects a 
permanent reduction of waist measurement and fat as well. Director actually 
promotes the absorption and elimination of all excess fat. We warrant every 
Director Belt to be fitted to your measure and woven from the finest fabrics 
for the purpose, and we warrant that it will perfectly fit the wearer. Director 
Belt is to satisfy you in every way. You are to have the privilege of exam- 
ining it and wearing it for two weeks. If for any reason it does not meet your 
approval you may return it and we will refund the money sent with the order, 
which will be held as a deposit pending your decision to keep or return the belt. 
You, the wearer, are to be the judge. 

Par. 6. In truth and in fact: Respondents’ said “Director” belt 
when worn and used as directed does not and will not reduce the 
measure of the waistline of the wearer from four to six inches or some 
greater amount up to eleven inches without the use of drugs or with- 
out dieting. The faithful use of said “Director” belt will not elimi- 
nate, nor has it ever eliminated, practically all adipose tissue. The 
elastic action of said belt does not cause a gentle changing pressure 
on the abdomen bringing results formerly obtained only by regular 
massage and exercise. The use of said belt does not make the wearer 
feel fifteen years younger, or any certain number of years younger, 
or eliminate a tired, bloated feeling after meals. The use of said belt 
does not help to relieve shortness of breath nor does it restore the 
vigor of the user or make him look years younger the minute he starts 
to wear it. The use of said belt does not break the constipation 
habit, cure constipation, or increase elimination and regularity in a 
normal way without the use of harsh irritating cathartics. The use 
of said belt does not add years to the wearer’s life. The use of said 
belt does not reduce the fat of the wearer, eliminate excess fat around 
the abdomen or cure obesity in that region. Said belt is not a remedy 
for, or a safe, proper or efficacious medium of treatment for abdo- 
minal obesity. In general, the statements, representations and impli- 
cations referred to or set forth in paragraphs 4 and 5 above are in- 
accurate, unfounded in fact, or greatly exaggerated. 

Par. 7. The representations of respondents above set forth and 
made as aforesaid have had and do have the tendency and capacity 
to and do confuse, mislead and deceive members of the public into 
the false belief that the use of respondents’ “Director” belt does and 
will reduce excess fat around the abdomen and does and will bring 
about the beneficial results to the wearer which said advertisements 
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and literature state and imply have been and will be achieved by the 
use of said belt. Said representations so made by respondents have 
had and do have the tendency and capacity to induce members of the 
public to buy and use said belt because of the erroneous beliefs sO 
engendered and to thus divert trade to respondents from competitors 
engaged in the sale and distribution in interstate commerce of devices 
and belts designed, sold and used for the same or similar purposes as 
respondents’ belt who do not by false and misleading representations 
or advertising induce purchasers and consumers to buy or use their 
products. 
CONCLUSION 


The aforesaid acts and practices of the respondents, George Lan- 
don and M. M. Warner, a copartnership trading as Landon & Warner. 
are to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com: 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com: 
mission upon the complaint of the Commission, the answer of re: 
spondents, testimony and other evidence taken before William C 
Reeves, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in opposii 
tion thereto, and briefs filed herein by Allen C. Phelps, counsel fos 
the Commission, and by George Landon, counsel for the respondents 
(oral arguments having been waived); and the Commission havin 
made its findings as to the facts and its conclusion that said respond 
ents have violated the provisions of an Act of Congress, approvee 
September 26, 1914, entitled, “An Act to create a Federal Trade Conx 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, George Landon and M. M 
Warner, individually, and as partners in the copartnership of Lando) 
and Warner, and their representatives, agents, and employees, ii 
connection with the offering for sale, sale and distribution of th 
certain elastic fabricated abdominal belt, known as the “Director 
belt or any other belt of substantially similar construction, in inter 
state commerce or in the District of Columbia, by the use, publice: 
tion or circulation of advertisements, letters, circulars, booklets, « 
other printed matter, or by the inclusion of testimonials in such ac¢ 
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vertising literature or by any other means whatsoever, do forthwith 
cease and desist from representing: 

1. That as a result of wearing said belt the waistline of the wearer 
will be permanently reduced in circumference. 

2. That the said belt, when worn, provides a gentle, changing pres- 
sure or massage-like action which will reduce the waistline of the 
wearer. 

3. That the wearing of said belt will bring about results formerly 
obtained by massage and exercise. 

4. That by the use of said belt excess fat or fatty tissue at the 
waistline or around the abdomen will be absorbed, eliminated, rubbed 
off or caused to disappear. 

5. That the wearing of said belt in and of itself makes the wearer 
feel 15 years younger, or any certain number of years younger, or 
eliminates a tired, bloated feeling after meals, relieves shortness of 
breath or restores the vigor of the user. 

6. That the wearing of said belt will break the constipation habit, 
cure constipation or increase elimination and regularity in a normal 
way without the use of harsh irritating cathartics. 

7. That the wearing of said belt will reduce body weight or cure 
or relieve obesity. 

8. That the wearing of said belt provides a remedy for or consti- 
tutes a safe, proper or efficacious method of treatment for abdominal 
obesity. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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MARION VAULT MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2712. Complaint, Feb. 4, 1936—Decision, Dec. 4, 1936 


Where a corporation engaged in the manufacture of two types of metal burial 
vaults, i. e., its “New Imperial Burial Vault” and “Gold Seal Burial Vault,” 
and in the sale thereof to jobbers, funeral directors, and undertakers— 

(a) Represented, in circulars advertising its said products, distributed among 
undertakers, funeral directors, and morticians, that its said Imperial Vaults 
would “protect through the years” and that they were “inherently quali- 
fied to provide enduring protection,’ and, as to said “Patented Double 
Seal,” that it was “permanently secure” and that it “improves as time 
goes on”; and represented that the former were watertight both at time 
of interment and after, and were waterproof and endured as such under all 
conditions for fifty years, and would give permanent protection; and 

(b) Made use of certificates of warranty or guarantee, in connection with sale 
and offer of latter, that said vaults were guaranteed “to be vermin, mois- 
ture, water, and air-proof, and to give positive protection for an indefinite 
number of years,” and authorized “the undersigned furneral directors” “to 
countersign this guarantee to the purchaser” ; 

The facts being that, while its said vaults were equal to the standard metal 
vaults made by the industry and were not inferior products or made of an 
inferior grade of metal or by methods of construction which differed from 
those used by reputable and responsible members of the industry in question, 
but were made with great care by skilled workmen, of the highest grade 
and quality of metals obtainable by it for the manufacture of such vaults, 
impervious and impenetrable by moisture, vermin, and water during the 
life of the metals, such metals were not rust or corrosion resistant to the 
extent that they would never rust or corrode after burial and, once rusted 
or corroded to a certain extent during a period of years, they would crumble 
and disintegrate; corrosive qualities, present in all soils, vary greatly, so 
that, while in many sections throughout the United States in which soil 
corrosion is not a problem, and in some of which a 12-gauge metal yault, 
buried, would resist penetration by corrosion for more than one hundred 
years, in other soils its said vaults would pit through and cease to be water- 
proof in from eight to ten years; conjunction of conditions, which does not 
always exist, must obtain in the case of said vaults in order to provide pro- 
tection from entering water; its vaults and the materials from which made 
have not been tested under ground for the full period of fifty years; dis- 
interment is rare and it had rarely been called upon to replace its said 
vaults ; 

With capacity and tendency, as result of such misleading acts and practices, to 
induce the public to purchase and use the same in the belief that said 
statements and representations, which were each and all to the prejudice 
of the public, were true, and to divert unfairly trade to it from its com- 
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petitors engaged in sale and distribution of metal, stone, concrete, cement 
and other burial yaults in and between the various States: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Mr. M. Turin for the Commission. 
Wazte, Schindel & Bayless, of Cincinnati, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Marion Vault Manu- 
facturing Company, hereinafter referred to as respondent, has been 
and now is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

ParacrapH 1. Respondent, Marion Vault Manufacturing Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of Ohio, with its principal office and place of busi- 
ness in the city of Marion in said State. 

Par. 2. Respondent is now, and has been for a number of years 
last past, engaged in the manufacture and sale of two types of metal 
burial vaults for use in the burial of the dead, one being designated 
“The New Imperial Burial Vault,” and the other “Gold Seal Burial 
Vault,’ and has caused said products, when sold, to be shipped and 
transported from its place of business in the city of Marion, State of 
Ohio, to purchasers thereof located in many other States of the 
United States. 

Par. 3. In the course and conduct of its business, as aforesaid de- 
scribed and alleged, respondent, in soliciting the sale of and selling 
its said products in interstate commerce, caused circulars pertaining 
to its New Imperial Burial Vault to be distributed among under- 
takers, funeral directors, and morticians located in various States of 
the United States for their use and which were used by them in aid 
of soliciting the sale of and selling its said products to the purchasing 
public. In said circulars appeared statements and representations to 
the effect that said products “will protect through the years,” and 
are “inherently qualified to provide enduring protection.” Other cir- 
culars also were distributed as aforesaid by said corporation in inter- 
state commerce as a means to advertise its Gold Seal Burial Vault, 
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equipped with a patented double seal represented to be “nermanently 
secure” and as “improving as time goes on.” A so-called guarantee 
accompanied each Gold Seal Burial Vault sold and shipped by the 
respondent in interstate commerce, said guarantee reading in part: 

The Marion Vault Manufacturing Company, through its duly authorized offi- 

cers whose signatures are attached hereto, hereby guarantee their Gold Seal 
Burial Vaults, to be vermin, moisture, water, and air proof, and to give positive 
protection for an indefinite number of years. 
And which products, so advertised and represented, the respondent 
sold in interstate commerce; when, in truth and in fact, the aforesaid 
statements and representations to the effect that said vaults, or either 
of them, will “protect through the years,” or “provide enduring pro- 
tection,” or are guaranteed to be verminproof, moisture, or water- 
proof, and air-proof, are vague, misleading, and deceptive and are 
not justified. The terms “Protect through the years,” “Provide endur- 
ing protection,” “waterproof,” “verminproof,” “moistureproof” and 
“airproof” as used by respondent as aforesaid, mean to the consum- 
ing public water tight vaults, vaults which will not permit water, 
vermin, moisture, or air to enter the same under actual burial condi- 
tions. Neither of said vaults is waterproof as the term is understood 
by the consuming public; and either water, vermin, moisture, and air 
may enter the same through the joints thereof, because of defects in 
mechanical construction and through holes due to corrosion. 

Par. 4. With reference to the Gold Seal Burial Vault guarantee, 
above mentioned, it contains no statement, promise, or agreement of 
any kind by the respondent as to what it will do or agree to do, in the 
event that any purchaser should claim, or make claim, that said Gold 
Seal Burial Vault has not proven to be “vermin, moisture, water, 
and air-proof, and to give positive protection for an indefinite number 
of years,” as stated in respondent’s said guarantee. Aside from this, 
the exhumation of bodies after burial is so rare as to make this cer- 
tificate of guarantee utterly worthless for all purposes to a vast 
majority of the ultimate purchasers of this Gold Seal Burial Vault, 
for the reason that ordinarily and usually no such opportunity is 
afforded them in which to ascertain and establish, under any circum- 
stances, whether said Gold Seal Burial Vault gives “positive protec- 
tion” and is “vermin, water, and air-proof.” The fact that exhu- 
mation of bodies after burial is so rare, also, in like manner, make 
the statements and representations of respondent in connection with 
the sale of the New Imperial Burial Vault practically worthless to a 
vast majority of ultimate purchasers of this type of burial vault for 
the like reason that ordinarily and usually no opportunity is afforded 
them in which to ascertain and establish, under any circumstances, | 
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whether said New Imperial Burial Vault “provides enduring protec- 
tion” or “will protect through the years.” 

Par. 5. The said methods and practices of respondent in soliciting 
the sale of and in selling its said burial vault products, as hereinabove 
alleged and set forth, have the tendency and capacity, and are cal- 
culated, to mislead and deceive, and in fact do mislead and deceive, a 
substantial portion of the purchasing public, including the ultimate 
purchaser, into buying such said burial vault products, or either of 
them, in the erroneous and mistaken belief that they will “protect 
through the years” or “provide enduring protection,” or are guaran- 
teed to be verminproof, moisture, or water-proof, and airproof. 

Par. 6. In the course and conduct of its business as aforesaid, re- 
spondent is in competition with corporations, partnerships, firms, 
and individuals likewise engaged in the manufacture, sale and trans- 
portation in interstate commerce of like and similar products, such 
as steel, stone, cement, and other vaults used in the burial of the dead, 
which said competitors in no wise make or indulge in the same or 
similar false and misleading representations, methods and practices 
as are made or indulged in by the respondent as hereinbefore set 
forth. The aforesaid representations made by respondent about its 
said burial vault products and the use of its guarantee as hereinabove 
set forth and alleged, have the capacity and tendency to deceive and 
mislead the purchasing public, and to induce purchasers, including 
ultimate purchasers, to buy the product of respondent in and on ac- 
count of the belief that said statements, representations and warran- 
ties are true, and thus unfairly divert trade to the respondent from its 
said competitors engaged in the sale in interstate commerce of like 
or similar burial vault products. 

Par. 7. The acts, things and practices of the respondent, as herein- 
above alleged, are all to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved Sep- 
tember 26, 1914. 


Report, Finprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on the 6th day of February 1936, issued 
and served its complaint in this proceeding upon respondent, Marion 
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Vault Manufacturing Company, a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, a stipulation as to the facts 
was agreed upon by and between W. T. Kelley, Chief Counsel for 
the Commission, and the respondent by which it was agreed that, | 
subject to the approval of the Commission, the statement of facts 
so agreed upon should be taken as the facts in this proceeding and 
in lieu of testimony in support of the charges stated in the complaint 
or in opposition thereto. It was further agreed that said Commis- 
sion might proceed upon such statement of facts, including inferences 
drawn from said stipulated facts, to make its report stating its find- 
ings as to the facts and its conclusions based thereon, and enter its 
order disposing of the proceeding, without the presentation of argu- 
ment or the filing of briefs. Said stipulation as to the facts has been 
filed in the office of the Commission and approved by it. Thereafter 
the proceeding came on for final hearing before the Commission on 
said complaint, the answer thereto and the statement of facts as 
agreed upon in lieu of testimony, briefs and argument having been 
waived, and the Commission having duly considered the same, and 
being fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the 
facts and its conclusions drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Marion Vault Manufacturing Company, 
is, and has been for a number of years last past, a corporation duly 
organized and existing under the laws of the State of Ohio, with its 
factory and principal place of business located in the city of Marion, 
in the State of Ohio. 

It is now, and for a number of years last past has been, engaged 
in the business of manufacturing and selling two types of metal burial 
vaults, “The New Imperial Burial Vault” and the “Gold Seal Burial 
Vault”; said vaults are intended to be, and actually are, used to encase 
or enclose coffins in the burial of the human dead. 

Respondent sells and ships its vaults to jobbers, funeral directors, 
and undertakers, the last two of which sell the same to ultimate pur- 
chasers thereof for use in the burial of their dead. 

It does now, and has, so sold and shipped its vaults to such pur- 
chasers thereof, to be used in the State of Ohio and other States 
of the United States. When orders are received by it they are filled 
by causing the said vaults to be shipped from the city of Marion in 
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the State of Ohio, into and through other States of the United States, 
to the respective places of business or the residences of the purchasers. 

Par. 2. Respondent, in the course and conduct of its said business, 
and in soliciting the sale of and selling its said product in interstate 
commerce, has caused circulars advertising said vaults to be distributed 
among undertakers, funeral directors, and morticians located in the 
various States of the United States. Said circulars are used by them 
in connection with the solicitation of the sale of said vaults to the 
purchasing public. In said circulars, the respondent causes the fol- 
lowing general statements and representations as to its vaults to be 
made without limitation or qualification: 

As to its New Imperial burial vaults: 


They “will protect through the years.” 
They are “inherently qualified to provide enduring protection.” 


As to its Gold Seal burial vaults: 


The Patented Double Seal “is permanently secure.” 
The Patented Double Seal “improves as times goes on.” 
Respondent issues with each Gold Seal burial vault, the following 
written guarantee which is intended to be, and usually is, delivered to 


the ultimate purchaser : 
GUARANTEE 


MARION VAULT MANUFACTURING COMPANY 
MARION, OHIO. 

The Marion Vault Manufacturing Company, through its duly authorized 
officers, whose signatures are attached hereto, hereby guarantee their Gold 
Seal Burial Vaults to be vermin, moisture, water and air proof, and to give 
positive protection for an indefinite number of years. 

The undersigned funeral director is hereby authorized by the Marion Vault 
Manufacturing Company of Marion, Ohio, to countersign this guarantee to the 


purchaser. 
All genuine Gold Seal Vaults are labeled with the Gold Seal shown below. 


Secretary President 

Par. 3. The ferrous metals used by respondent in the manufacture 
of its said burial vaults are: Armco Ingot Iron and Armco Steel 
manufactured by the American Rolling Mill Company of Middle- 
town, Ohio, and Keystone Copper Bearing Steel manufactured by 
the American Sheet and Tinplate Company of Pittsburgh, Pa. 

These metals, 12 U. S. Standard Gauge and heavier, are purchased 
by the respondent in sheets of extra dimensions specially processed 
and rolled for use in the manufacture of burial vaults. The cost of 
said metals is considerably higher than the cost of ordinary com- 
mercial steel for the same gauges. 
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These metals are the highest grade and quality of metals for use 
in the manufacture of burial vaults that can be obtained on the market 
in the United States. Said metals used by the respondent in its burial 
vaults are highly refined grades of steel which are made under the 
best modern scientifically controlled steel manufacture processes 
wherein the impurities are removed and furnacing operations are 
accurately controlled. This process results in the best grade of 
steel which resists, but does not prevent corrosion, thus tending to 
increase its life and durability in use underground over steel not 
similarly or equally refined. 

Both of the companies from whom respondent purchases these 
metals, represent in their advertising and otherwise to the respondent 
that said metals are rust resisting. They are manufacturers of recog- 
nized responsibility and integrity. These companies make rigid in- 
spection and testing of each sheet of metal before it is shipped to the 
respondent. 

These metals are, by their very nature, impervious to, and im- 
penetrable by, air, moisture, vermin, and water during the life of said 
metals, which said life terminates when a hole has been punctured 
or has been penetrated through the metal by any instrument, rust, or 
corrosion. 

The metals are not rustproof or corrosionproof, but will rust or 
corrode after they are buried underground. They are not rust- 
resisting or corrosion-resisting to the extent or degree that they will 
never rust or corrode after burial underground. When they have 
rusted and corroded to a certain degree and extent during the period 
of years after burial underground, they will crumble and disintegrate. 

Par. 4. Respondent’s said vaults are manufactured with great care 
by skilled workmen. 

Par. 5. Respondent’s vaults are constructed on the air seal prin- 
ciple. The vault consists of two parts, (1) a pan or base, and (2) a 
dome (hood or top). 

Par. 6. The outside measurements of the said New Imperial vault 
are: length, 90 inches; width, 34 inches; and height 29 inches. It 
weighs empty and without a casket in it 410 pounds. Its inside 
dimensions are: length, 86 inches; width, 30 inches; side height, 19 
inches; center height 25 inches above the top of the pan. The entire 
dome consists of three pieces, two ends and one piece which forms the 
rounded top and both sides. The ends are electrically welded from 
the inside and outside, so as to then make the dome airtight and water- 
tight in the sense that no air or water can then get through the metal 
or welds of the top, sides and ends of the dome from the outside of 
the dome to the inside of the dome. Water and air can go in and out 
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of the dome from the bottom of it, as the dome itself has no bottom 
to it. The pan is made of one piece of steel and the ends are elec- 
trically welded. The pan is flat on top and the four edges are turned 
down, making the top of the pan three inches above the plane of the 
upper surface of the flange as it rests on the ground or support. The 
edges of the pan are turned outward 2 inches wide to form this flange, 
which extends entirely around the bottom of the vault. This flange 
itself has approximately a total of 3 square feet and 46 square inches. 
The entire base resembles an inverted pan. At each of the four 
corners of the pan is a hole, pierced through near its top edge. Cir- 
culation of air through its hollow space into the hood is provided by 
these holes, thereby making one single column of air. Projecting one 
inch above the top of the pan are four small raised bosses or casket 
rests, which support the bottom of the casket when it is placed in the 
vault. Thus, the bottom of the casket is raised 4 inches above the top 
surface of the flange on the pan. The bottom edge or rim of the dome 
rests on this outside flange of the pan. 

Par. 7. The dimensions of the said Gold Seal vault vary slightly 
from the dimensions of the vault described above, but the principle 
upon which it operates is the same. In the Gold Seal vault the bottom 
edge or rim of the dome is turned inward to form a flange. At the 
line of contact between the dome and the base is a rubber gasket, fitted 
by hand to a metal retainer, which is welded to the base of the vault. 
As the weight of the dome, earth and water presses down, the pressure 
causes the rubber gasket to seal this vault, so that it has a double seal, 
the air seal and the gasket seal. This is the principal difference be- 
tween the New Imperial vault and the Gold Seal vault. Like the 
New Imperial, it has a hole at each of the four corners of the pan. 
The said gasket is especially prepared by incorporating therein cer- 
tain chemicals to retard ordinary oxidation. Respondent purchases 
said gasket from reputable rubber manufacturers, to wit, Goodrich 
Rubber Company of Akron, Ohio, and the Corduroy Rubber Company 
of Grand Rapids, Mich. After water completely surrounds either the 
Imperial or Gold Seal vault to the extent that it covers the entire line 
of juncture between the dome and the flange on the pan, the pressure 
of the confined air in the inside of the dome resists the pressure of 
the water head so as to prevent the surface of the water level rising 
within the dome above the lower edge. The air within the vault is not 
sealed until then. As the water level rises in the ground surrounding 
the vault, its pressure forces the air from the empty space underneath 
the raised portion of the pan, through the holes at each corner of the 
pan, into the hood, where it is added to the air within the dome, 
thereby increasing the pressure and resistance of the air to the pressure 
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of the water level in the ground, and so adding to the effectiveness of 
the operation of the air seal principle of the vault. 

Par. 8. When, for any reason, the air seal principle of the above- 
described vaults is not in operation, the vault is not airtight as a vault. 
Air can circulate freely and water can enter the dome and rise within 
it to the extent that it is not resisted by the pressure of the air con- 
fined within the dome. 

Par. 9—-A. According to the recognized principles of mechanical 
engineering applied in the construction of the respondent’s New In- 
perial and Gold Seal vaults, the confined air within the dome of 
respondent’s vaults, buried level on the bottom of the grave, containing 
a corpse in an ordinary casket, or one not hermetically sealed, esti- 
mated at five cubic feet, will resist by the air seal principle the pressure 
of a water column in the ground five feet, or 60 inches, above the lower 
edge of the hood, and under such conditions, the water in the vault 
will rise only to the top of the pan, or one inch below the rests for 
the bottom of the casket. According to such recognized principles, it 
would require a water column in the ground 6.1 feet, or 73.2 inches 
above the lower edge of the hood, for the water in the vault to rise so 
as to submerge the bottom of the casket. 

Respondent’s vaults, even though provided with said mechanical 
principles of air sealing, will not under all burial conditions, prevent 
the entrance of water into said vaults to such a height as to damage 
the coffin and body placed therein. The metals from which said 
vaults are made will corrode and rust. If said metals do so corrode 
or rust to the extent that holes or punctures, which will permit the 
entry of water, develop, and there is sufficient water in the grave to 
reach the holes or punctures, or exit of air from the enclosed portion 
of the dome develops, then the entire principle of the diving bell is 
defeated. 

In some instances said vaults will corrode and rust so as to cave in 
and collapse. Respondent’s said vaults have never been tested for 
corrosion for a period of fifty years, nor has the metal from which 
they are made been so tested; respondent’s said vaults when buried 
underground will, and often do, permit air, vermin, and water to enter 
them. Water entering respondent’s said vaults to such a height as 
to touch the casket will promote in some instances disintegration of 
the body and the casket therein. Water often enters the graves of the 
dead. In many cemeteries of the United States, water rises in some 
graves to a depth of 6 feet. 

In order for either of said vaults to provide protection of the casket 
and body placed therein from the effects of water entering from the 
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grave, they must be buried and remain buried under the following 
conditions, which are: 

No. 1. The hood of the air seal vault must not be defective and the 
metal and welds must be airtight. 

No, 2. The vault should be buried level. 

No. 3. The vault should be buried in the surface of the bottom of 
the grave and have no earth or other material which occupies the 
empty space underneath the pan. 

No. 4. There should be no change in temperature after its burial. 

No. 5. There should be no change in barometric pressure after its 
burial. 

These said conditions do not obtain in all conditions of burial where 
either of said vaults are used. 

Condition No. 1 is essential for the successful operation of the air 
seal principle of either of said vaults. Conditions Nos. 2 or 8 affect 
these air seal vaults unfavorably to a more or less degree in that they 
reduce the amount of confined air within the dome and also its 
pressure, when this vault is sealed by water rising above the lower 
edge of the hood, and thus the water within the hood tends to rise 
higher. A change in conditions Nos. 4 and 5 may affect these air 
seal vaults favorably, or it may affect these vaults unfavorably and 
make the water rise higher within the hood, even though the air seal 
principle is in operation. When changes in conditions 2, 3, 4, and 5 
are sufficient to cause water to enter either of said vaults, and to touch 
the casket therein, then such changes tend to damage the casket and 
the body contained therein. 

Par. 9-B. Neither the New Imperial or the Gold Seal vault is 
shipped by respondent until the domes thereof have been tested and 
approved to have no defect in its metal or in its welds, and the domes 
thereof are waterproof and airtight at the time of shipment. No test 
is made of metal and weld of the pan. 

Par. 10. A corpse, either embalmed or not embalmed, is in the 
process of decay and disintegration at the time of its burial. The 
process of embalming is the method of injecting certain fluids into 
the corpse for the purpose of delaying such decay and disintegration 
of the corpse for a temporary period of time after burial. The delay 
in disintegration thus brought about is temporary and not permanent. 

The above described use of the air seal vaults of the respondent is 
intended for the purpose of protecting the corpse against such accel- 
erated decay and disintegration through damage by water rising to 
such a height within the dome of the vault that it will touch the bot- 
tom of the casket. The actual protection of the corpse by respond- 
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ent’s vaults will depend upon the actual burial conditions of the 
locality in which they are buried. 

Par. 11. The terms “waterproof” and “airtight” and “vermin 
proof” as used by respondent as described herein, mean in fact, and 
are understood by many ultimate purchasers of said vaults to mean 
a watertight, airtight, verminproof vault, which will not permit 
water, air, or vermin to enter the same and that it will endure as 
such under burial conditions for a period of twenty-five to fifty years 
or more. Water, vermin and air do enter these New Imperial and 
Gold Seal vaults through the bottom holes due to corrosion, or other 
causes, or when there is so much water in the graves in which they 
are contained that the water touches the casket, or because of absence 
of one or more of the conditions described in paragraph 9. Neither 
of said vaults is vermin proof or air tight until the same is sealed 
with water. 

Disinterment after burial is rare and respondent has rarely been 
called upon to replace said vaults. 

Par. 12. The metals of which respondent’s vaults are made are 
ferrous metals and will rust after burial underground. Rust is an 
oxidation of iron, a union of iron and oxygen and its presence means 
that to some extent the metal has corroded. 

The corrosive qualities of different soils vary to a great extent. 
In some soils the corrosion is practically negligible. 

There are many sections throughout the United States where soil 
corrosion is not a problem. In some soils in the United States a 
12 U. S. Standard gauge metal vault buried underground would 
resist penetration by corrosion for a period of more than 100 years. 

As one goes down in the ground, the strata in contact with the 
burial vault changes, and it may be a more corrosive or less corrosive 
strata, depending on the location. 

The life of a metal burial vault unless punctured by rust or corro- 
sion, depends upon the character of the soil in which it is buried and 
upon the climatic and other conditions prevailing in the locality 
where interment is made. 

All soils are more or less corrosive and in the course of years will 
cause all ferrous metals to pit or corrode. 

Corrosion, in the course of years, will cause the failure of respond- 
ent’s ferrous metal vaults. 

Respondent’s vaults, and the metals from which they are manufac- 


tured, have not been tested underground for the full period of fifty 
years. 
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There are some soils in the United States where respondent’s fer- 
rous metal vaults will pit through and cease to be waterproof in a 
period of from eight to ten years. 

Par. 18. Metal Grave vaults of 12 gauge metal have been disin- 
terred, in good condition, with no water in them, no holes in them, 
and no damage to the caskets and the corpses in them from water 
entering or ever having entered these vaults from the grave in 26 
States and the District of Columbia, after being buried 48 years, 37 
years, 35 years, 30 years, 27 years, 26 years, 25 years, 24 years, 23 
years, 22 years, 21 years, 20 years, 19 years, 18 years, 17 years, 16 
years, 15 years, 14 years, 13 years, 12 years, 11 years, 10 years, 9 years, 
8 years, 7 years, 6 years, 5 years, 4 years, 3 years, 2 years, and one 
year or less. 

Other metal vaults of 12 gauge ferrous metal have been disinterred 
and found to be in bad condition, with water in them, with holes 
in them, and the caskets and corpses therein in a damaged condition 
due to water having entered these vaults from the grave in which 
they were contained. 

Par. 14. In the course and conduct of said business, respondent 
is in substantial competition with other individuals, copartnerships, 
and corporations engaged in the sale and distribution of metal, stone, 
concrete, cement, and other burial vaults, in and between the various 
States of the United States. 

Par. 15. Respondent’s vaults are equal to the standard metal 
vaults manufactured by the industry. They are not inferior products, 
are not made of an inferior grade of metal, or of methods of con- 
struction different from those used by reputable and responsible 
members of the metal vault industry. 

Par. 16. Respondent is and has been financially able, ready and 
willing to comply fully with and to perform the full terms of its 
written certificate of warranty, or to replace, without cost, any one 
of its vaults which has been damaged by water admitted from the 
grave because of the failure of the vault due to rust, corrosion, 
defective material or workmanship and respondent has made and 
issued said certificates of warranty in good faith. 

Par. 17. The ferrous metal burial vaults so manufactured by the 
respondent are useful, proper and suitable receptacles for the burial 
of the dead and are transported in interstate commerce for such 
purpose. In certificates of warranty and in other advertising mate- 
rial used by the respondent, its agents, employees, and representatives, 
in offering for sale or selling the various types of air seal ferrous 
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metal burial vaults manufactured by it, the respondent has rep- 
resented : 

1. That its New Imperial Air Seal vaults are water-tight, both 
at the time of interment and after burial under ground; 

2. That its New Imperial Air Seal vaults are water-proof; 

3. That its New Imperial Air Seal vaults will endure as water-proof 
under all burial conditions for a period of fifty (50) years, or any 
fixed or stated period of time; 

4. That its New Imperial Air Seal vaults will give permanent 
protection after under ground; 

5. That the double seal of its Gold Seal burial vaults is perma- 
nently secure; 

6. That the double seal of said Gold Seal burial vaults gives 
permanent protection, 


In connection with the sale of its vaults, the respondent has also 
made use of certificates of warranty which guarantee such vaults 
to be airtight, verminproof, and waterproof, when used for burial 
purposes. 

All of the aforementioned representations together with the acts 
and practices of the respondent, hereinabove set out are deceptive 
and misleading and have and have had the capacity and tendency to 
induce the public to purchase and use respondent’s vaults in the belief 
that said statements and representations are true, and each and all of 
them are to the prejudice of the public, and have the capacity and 
tendency to unfairly divert trade to the respondent from its said 
competitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent under the con- 
ditions described in the foregoing findings are to the prejudice of the 
public and of respondent’s competitors; they are unfair methods of 
competition in commerce and constitute violations of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and the stipulated facts filed herein, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
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Trade Commission, to define its powers and duties, and for other 
purposes.” 

ft is ordered, That respondent, Marion Vault Manufacturing 
Company, a corporation, its officers, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of ferrous metal burial vaults in interstate commerce or in the 
District of Columbia, forthwith cease and desist from: 

1. Representing in purported certificates of warranty or guaran- 
tees, in advertising or in any other manner, that: 

(a) Its new Imperial Air Seal Vaults are water-tight either at 
the time of interment or after burial under ground; 

(b) Its new Imperial Air Seal Vaults are water-proof; 

(c) Its new Imperial Air Seal Vaults will endure, as water-proof, 
under al] burial conditions, for a period of fifty years, or for any 
fixed or stated period of time; 

(d) Its new Imperial Air Seal Vaults will give permanent pro- 
tection after burial under ground; 

(e) The double seal of its Gold Seal Burial vaults is permanently 
secure ; 

(f) The double seal of said Gold Seal burial vaults gives per- 
manent protection, and that such vaults will endure vermin, moisture, 
water, and are air-proof when buried in the ground. 

2. Making other representations of like import. 

3. Using certificates of “Warranty” or “Guaranty” in connection 
with the sale or offering for sale of such vaults, unless it clearly 
appears therein that such certificates refer to the care, skill, mecha- 
nism, and materials used in the construction of said vaults and to 
tests made to determine whether they leak, and not to their dur- 
ability as to remaining airtight, verminproof, or waterproof when 
used for burial purposes. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In tHE MAtTrer oF 


JAMES VAN DISSEN DISTILLING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2426. Complaint, June 5, 1935—Decision, Dec. 7, 1936 


Where a corporation engaged as rectifier and wholesaler of spirituous liquors, in 
purchasing and bottling whiskies, gins, and other spirituous beverages, and 
in making gin with a still which it used therefor by redistillation of pur- 
chased alcohol, not produced by it, over juniper berries and other aromatics, 
and in selling its aforesaid various products to wholesalers and retailers, in 
substantial competition with those engaged in the manufacture by distilla- 
tion of whiskies, gins, and other spiritous beverages, and in selling the same 
in trade and commerce among the various States and in the District of Co- 
lumbia, and with those engaged in purchasing, rectifying, blending, and bot- 
tling such various beverages and in similarly selling the same, and including 
among said competitors those who, as manufacturers and distillers from 
mash, wort, or wash of whiskies, gins, and other spirituous beverages sold 
by them, truthfully use words “distillery,” ‘distilleries,’ “distillers,” or 
“distilling” as a part of their corporate names and on their stationery and 
on the labels of the bottles in which they sell and ship such products, and 
those who, engaged in purchasing, rectifying, blending, and bottling such 
various products, do not use, with competitive advantage attaching thereto, 
aforesaid words as above set forth— 

Represented, through use of word “Distilling” in its corporate name, printed on 
its stationery and labels, together with words “Distilled by” in case of its 
aforesaid gin, “Manufactured by” in case of its sloe gin and cordials, and 
“Bottled by” in case of its brandy, and in various other ways to its custom- 
ers, and furnished the same with the means of representing to their vendees, 
both retailers and ultimate consuming public, that the whiskies, gins, and 
other spirituous beverages contained in such bottles were by it made 
through process of distillation from mash, wort, or wash, notwithstanding 
fact it did not thus distill said various beverages thus bottled, labeled, sold 
and transported by it, as definitely understood and implied to the trade and 
ultimate purchasing public from word “Distilling” as meaning such original 
distillation from grain, fruit or vegetable mash, and did not own, operate, 
or control any place or places where such beverages are thus made, and 
was not a distiller, investment and expenses of which are greater, in gen- 
eral, than those of the rectifier, and for the purchase of the bottled liquors 
of which there is a preference on the part of a substantial portion of the 
purchasing public, and to which an advantageous prestige in overcoming 
sales resistance attaches in the mind of the wholesale trade, and associated 
with the products of which there is an advantage to the seller by virtue of 
the distiller’s control, as believed, of the making of its product and the 
ingredients entering therein from start to finish in its own establishment ; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that the whiskies, gins, and other spirituous beverages sold by it 
were by it made and distilled from mash, wort, or wash, and of inducing 
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dealers and purchasing public, acting in such belief, to buy its said whiskies, 
etc., bottled and sold by it, and of thereby diverting trade to it from its 
competitors who do not, by their corporate names or in any other manner, 
misrepresent that they are manufacturers by distillation from mash, wort, 
or wash of whiskies, gins, and other spirituous beverages; to the substantial 
injury of substantial competition in commerce: 
Heid, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition, 
Before Wr, W. W. Sheppard and Mr. John W. Addison, trial exam- 
iners. 
Mr. PGad. B. Morehouse and Mr. Edw. W. Thomerson for the 
Commission. 
Mr, Donald H. McDonald, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that James Van 
Dissen Distilling Co., a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of California, with its 
office and principal place of business in the city of Los Angeles, in 
said State. It is now, and for more than one year last past has been, 
engaged in the business of a rectifier and wholesaler of liquors, pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and selling the same at wholesale in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of its said business, it causes its said products when 
sold to be transported from its place of business aforesaid into and 
through various States of the United States to the purchasers 
thereof, consisting of wholesalers and retailers, some located within 
the State of California and some located in other States of the United 
States and the District of Columbia. In the course and conduct of 
its business as aforesaid respondent is now, and for more than one 
year last past has been, in substantial competition with other cor- 
porations and with individuals, partnerships, and firms engaged in 
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the manufacture by distillation of whiskies, gins, and other spiritu- 
ous beverages and in the sale thereof in trade and commerce between 
and among the various States of the United States and in the District 
of Columbia; and in the course and conduct of its business as afore- 
said respondent is, and for more than one year last past has been, in 
substantial competition with other corporations, and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending and bottling whiskies, gins, and other spirituous 
beverages and in the sale thereof in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid 
respondent has, upon its premises, a still which it uses in the pro- 
duction of gin by a process of rectification whereby alcohol, pur- 
chased but not produced by respondent, is redistilled over Juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller, as defined by Sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public and the liquor industry. For 
a long period of time the word “distilling” when used in connection 
with the liquor industry and with the products thereof has had and 
still has a definite significance and meaning to the minds of whole- 
salers and retailers in such industry and to the ultimate purchasing 
public, to wit, the manufacturing of such liquors by the process of 
original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled by the actual distillers 
and manufacturers thereof. 

Par. 38. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells 
and ships its said products, and in various other ways, respondent 
represents to its customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate con- 
suming public, that the whiskies, gins and other spirituous beverages 
therein contained were by it manufactured through the process of 
distillation from mash, wort, or wash, as aforesaid, when, as a matter 
of fact respondent is not a distiller, does not distill the said whiskies, 
gins, or other spirituous beverages by it so bottled, Jabeled, sold and 
transported, and does not own, operate, or control any place or places 
where such beverages are manufactured by the process of distillation 
from mash, wort, or wash. 
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Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, 
and other spirituous beverages sold by them and who truthfully 
use the words “distillery,” “distilleries,” “distillers,” or “distilling” 
as a part of their corporate or trade names and on their stationery, 
and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, 
firms, partnerships and individuals engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages who do not use the words “distillery,” “distil- 
leries,” “distilling,” or “distillers” as a part of their corporate or 
trade names, nor on their stationery, nor on the labels attached to 
the bottles in which they sell and ship their said products. 

Par. 5. Representation by respondent, as set forth in paragraph 8 
hereof, is calculated to and has the capacity and tendancy to and 
does mislead and deceive dealers and the purchasing public into the 
belief that the whiskies, gins, and other spirituous beverages sold by 
the respondent are manufactured and distilled by it from mash, 
wort, or wash, as aforesaid, and is calculated to and has the capacity 
and tendency to and does induce dealers and the purchasing public, 
acting in such belief, to purchase the whiskies, gins, and other spirit- 
uous beverages bottled and sold by the respondent, thereby diverting 
trade to respondent from its competitors who do not by their corpo- 
rate or trade name or in any other manner misrepresent that they are 
manufacturers by distillation from mash, wort, or wash of whiskies, 
gins, and other spirituous beverages, and thereby respondent does 
substantial injury to substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of An Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frxpines as To THE Facts, AND Orprr 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 5, 1935, issued and served its 
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complaint in this proceeding upon respondent, James Van Dissen Dis- 
tilling Company, charging it with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Edward W. Thomerson, attorney 
for the Commission, before W. W. Sheppard, an examiner of the 
Commission theretofore duly designated by it; and by P. B. More- 
house, attorney for the Commission, before John W. Addison, an 
examiner of the Commission theretofore by the Commission duly 
substituted to take testimony and other evidence in the place and 
stead of said W. W. Sheppard; and in opposition to the allegations 
of the complaint of D. H. McDonald, attorney for the respondent; 
and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, oral arguments 
of counsel aforesaid having been waived; and the Commission, having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. James Van Dissen Distilling Company is a corpora- 
tion organized, existing, and doing business under and by virtue 
of the laws of the State of California, as a rectifier and wholesaler 
of spirituous liquors, with its principal office and place of business at 
1401 Boyd St., Los Angeles, Calif. It purchases and bottles whiskies, 
gins, and other spirituous beverages, and sells the same at wholesale 
in constant course of trade and commerce between and among the 
various States of the United States. It estimates its average sales at 
$6,00Q or $7,000 per month. In the course and conduct of its said 
business, it causes its said products, when sold, to be transported from 
its place of busines aforesaid into and through various States of the 
United States to the purchasers thereof, consisting of wholesalers and 
retailers located in States of the United States other than the State of 
California. In the course and conduct of its business as aforesaid, 
respondent is now, and for more than one year last past has been, in 
substantial competition with other corporations and with individuals, 
partnerships, and firms engaged in the manufacture by distillation of 
whiskies, gins, and other spirituous beverages and in the sale thereof 
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in trade and commerce between and among the various States of the 
United States and in the District of Columbia; and in the course and 
conduct of its business as aforesaid, respondent is, and for more than 
one year last past has been, in substantial competition with other cor- 
porations, and with individuals, firms, and partnerships engaged in 
the business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other spirituous beverages and in the sale thereof in com- 
merce between and among the wusots States of the United States and 
in the District of Columbia. 

Par. 2. Rectifying, in the distilled spirits parity industry, 
means the mixing of whiskies of different ages or types, or the mixing 
of other inprediants with whiskies, but reducing proof of whiskey by 

adding water is not rectifying. Rectifiers also blend whiskies with 
neutral spirits (grain alcohol). 

A distiller, in the sense ordinarily understood by the liquor indus- 
try, is one who prepares distilled spirits by a process of original and 
continuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete. 
Many distillers operate a separate establishment 600 feet or more away 
from their distillery, known as a rectifying plant, wherein they 
operate in the same manner as described above, for a rectifier—some- 
times exclusively with spirits of their own distillation, and sometimes 
with spirits purchased from other distillers, or both. Some distilleries 
have a tax-paid bottling room on the distillery bonded premises 
wherein their distilled spirits are bottled straight as they come from 
the still, or in a bonded warehouse after aging, or after reduction of 
proof. Any rectifying by a distiller, however, must be done in his 
rectifying plant under his rectifier’s permit. On all bottled liquors, 
whether bottled at a distillery rectifying plant, or at any other recti- 
fying plant, appear the words “Bottled” or “Blended” (as the case 
sayeth “pytwewss 3.2000.) HesLloo La Company.” If the distilled 
spirits therein contained are bottled by a distiller either in his dis- 
tillery or are spirits of his own distillation bottled in his rectifying 
plant, the distiller may, and does, put “Distilled and Bottled 


MIS eee al Company.” If, in the distillery’s rectifying 
plant, other spirits have been blended or rectified, he puts “Blended 
ee One auiyit soit Lari ee a8 Company.” Finally, blown 


(usually in the bottom) in each bottle is a symbol, consisting of a 
letter followed by a number, identifying the bottler, viz, a “D” for a 
distillery and “R” for rectifier, the number folloeeng said letter cor- 
responding with the distiller’s or rectifier’s permit. Thus “R443” 
designates this respondent. A distiller who also operates a rectifying 
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plant, having both kinds of permits, may use either symbol, depending 
upon whether the liquor contained in the bottle was produced and 
bottled under his distiller’s permit. 

It is not always possible to determine from the presence of the 
phrase “Blended and Bottled by” or the phrase “Bottled by” on the 
label whether the package was bottled by a rectifier who is a distiller 
or by a rectifier who is not a distiller. 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent uses its name printed on its stationery, invoices, and labels. 
The name on the labels is preceded by the words “Distilled . . . by” 
in the case of redistilled gins; by the words “Manufactured . . . by” 
in the case of its sloe gins and cordials; and by the words “Bottled by” 
in the case of its brandies. The name on its invoices is followed by 
the word “rectifiers.” The Commission finds that by the use which 
respondent makes of the word “Distilling” in its corporate name 
printed on its stationery and on the labels attached to the bottles in 
which it sells and ships its said products, and in various other ways, 
respondent represents to its customers, and furnishes them with the 
means of representing to their vendees, both retailers and the ultimate 
consuming public, that the whiskies, gins, and other spirituous bever- 
ages therein contained were by it manufactured through the process 
of distillation from mash, wort, or wash, as aforesaid, when, as a 
matter of fact, respondent is not a distiller, does not distill the said 
whiskies, gins, or other spirituous beverages by it so bottled, labeled, 
sold, and transported, and does not own, operate, or control any place 
or places where such beverages are manufactured by the process of 
distillation from mash, wort, or wash. 

Respondent has a still which it uses in making gin by redistilla- 
tion of purchased alcohol, not produced by it, over juniper berries 
and other aromatics, but this redistillation does not make respondent 
a distiller as defined by United States Code, Title 26, Section 241, 
regulating internal revenue, nor as commonly understood by the pub- 
lic and the liquor industry. As shown by the testimony of many 
witnesses who for long periods of time had been, and still were, ac- 
tively engaged in the liquor industry, including distillers, whole- 
salers, and retailers, and by the testimony of representative members 
of the consuming public, for a long period the word “distilling,” 
when used in connection with the liquor industry and with products 
thereof, has had, and still has, the definite significance and meaning 
to the minds of wholesalers and retailers in such industry and to 
the ultimate purchasing public of the making of beverages by origi- 
nal distillation from grain, fruit, or vegetable mash. 
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In general, the investment and expenses of the distiller are greater 
than those of the rectifier. 

Much of the “distilled” gin on the market is produced by com- 
panies who do distill their own alcohol and produce gin therefrom 
by redistillation in exactly the same manner that respondent pro- 
duces its gins—not under any distillery permit, but under a rectify- 
ing permit. These distiller-rectifiers place on their gin labels: “Dis- 
aie ye ee Fee 2) Ou ee Distillers”. There are. distilleries 
which produce gin by the same process in the distillery by one con- 
tinuous process and the tax is paid at the completion of the process, 
that is, after the alcohol becomes gin, so that although the final re- 
distillation process is the same as that of respondent, yet it is all 
done in a distillery, and the distiller has control over the process 
from the mash to the gin. Thus it includes original or primary dis- 
tillation through closed pipes and vessels, as well as the final process 
of redistillation over the juniper berries. 

Section 5 of the Federal Alcohol Administration Act, approved 
August 29, 1935, dealing with unfair competition and unlawful prac- 
tices in the industry, provides that it shall be unlawful to sell in 
bottles any distilled spirits in interstate or foreign commerce unless 
they are bottled, packaged, and labeled in conformity with such regu- 
lations, to be prescribed by the Administrator, as will prohibit decep- 
tion of the consumer with respect to such products. 

Existing regulations under this act define “distilled gin” as the 
distillate by original distillation or redistillation of neutral spirits 
with aromatics. 

The regulations further provide that on labels of domestic dis- 
tilled spirits bottled by or for the actual distiller thereof, there shall 
be stated the words “distilled by” and immediately thereafter the 
name of such distiller and the place where distilled. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate names and on their stationery, and on the labels of 
the bottles in which they sell and ship such products. There are also 
among such competitors corporations, firms, partnerships, and indi- 
viduals engaged in the business of purchasing, rectifying, blending, 
and bottling whiskies, gins, and other spirituous beverages who do 
not use the words “distillery,” “distilleries,” “distilling,” or “distill- 
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ers” as a part of their corporate names, nor on their stationery, nor 
on the labels attached to the bottles in which they sell and ship their 
products. 

Par. 5. A substantial portion of the purchasing public does pre- 
fer to buy spirituous liquors bottled by the actual distillers and man- 
ufacturers therof, and such representation is a misrepresentation in 
fact, and has a tendency to mislead and deceive dealers and the pur- 
chasing public, with the resultant tendency to induce them to buy 
respondent’s products in preference to the products of truthful com- 
petitors. 

The testimony clearly showed, and the Commission finds, that a 
prestige attaches in the minds of the wholesale trade to the dis- 
tiller, and that this prestige is an advantage in overcoming sales 
resistance; that in the minds of the wholesale trade and the public, 
the belief that a distiller’s controlling the making of such products 
from start to finish, with all the ingredients going into them within 
its own establishment, is an advantage to the seller; and that the use 
of the word “distilling” or “distiller” in a trade or corporate name 
of a concern gives it a competitive advantage over concerns which do 
not pursue or practice such characterizations, and which do not pur- 
port to be manufacturers when they are not. 

The Commission, therefore, finds that the representation of re- 
spondent, through use of the word “Distilling” in its corporate name 
as aforesaid, is calculated to, and has the capacity and tendency to, 
and does, mislead and deceive dealers and the purchasing public 
into the belief that the whiskies, gins, and other spirituous beverages 
sold by the respondent are manufactured and distilled by it from 
mash, wort, or wash, and is calculated to, and has the capacity and 
tendency to, and does, induce dealers and the purchasing public, 
acting in such belief, to purchase the whiskies, gins, and other spir- 
ituous beverages bottled and sold by the respondent, thereby divert- 
ing trade to respondent from its competitors who do not by their 
corporate names or in any other manner misrepresent that they are 
manufacturers by distillation from mash, wort, or wash of whiskies, 
gins, and other spirituous beverages, and thereby respondent does 
substantial injury to substantial competition in interstate commerce. 

Par. 6. Because of existing regulations, under the Federal Alco- 
hol Administration Act approved August 29, 1935 (49 Stat. OMENS 
which regulations became effective August 15, 1936, providing that 
rectifiers who redistill purchased alcohol over juniper berries and 
other aromatics may sell such resulting product as “distilled gin,” and 
requiring that the labels state who distilled it, the Commission has 
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excepted gins produced by respondent by redistillation of alcohol 
over juniper berries and other aromatics from the prohibitions of 
its order. 

CONCLUSION 


The aforesaid acts and practices of the respondent, James Van 
Dissen Distilling Company, are to the prejudice of the public and 
of respondent’s competitors and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled, “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated 
by it, and before John W. Addison, a substituted examiner of the 
Commission theretofore duly designated by it to take testimony and 
other evidence in the place and stead of the said W. W. Sheppard, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, oral arguments of counsel for the Commis- 
sion and for respondent having been waived; and the Commission 
having made its findings as to the facts and its conclusions that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That James Van Dissen Distilling Company, a corpo- 
ration, its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale, and distribution by it of whiskies, 
gins, or other spirituous beverages in interstate commerce or in the 
District of Columbia (except gins produced by it through a process 
of rectification whereby alcohol purchased, but not produced, by re- 
spondent is redistilled over juniper berries and other aromatics), do 
cease and desist from: 

Representing, through the use of the word “Distilling” in its corpo- 
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships its said products, or in any 
other way by word or words of like import, (a) that it is a dis- 
tiller of whiskies, gins, or other spirituous beverages; or (b) that the 
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said whiskies, gins, or other spirituous beverages were by it manu- 
factured through the process of distillation; or (c) that it owns, 
operates, or controls a place or places wherein such products are by 
it manufactured by a process of original and continuous distillation 
from mash, wort, or wash, through continuous closed pipes and ves- 
sels until the manufacture thereof is complete, unless and until re- 
spondent shall actually own, operate, or control such a place or 
places. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of the service upon it of this order, shall 
file with the Commission a report or reports in writing setting forth 
in detail the manner and form in which it is complying, and has 
complied, with the order to cease and desist hereinabove set forth. 
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In THE MatTrer oF 


PREMIER PEAT MOSS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2793. Complaint, Apr. 29, 1936—Decision, Dec. 7, 1936 


Where a corporation, engaged as principal importer and distributor of Swedish 


(a) 


peat moss, in importing said product and selling same to wholesalers and 
retailers in substantial competition with those engaged in the importa- 
tion, sale, and distribution of such product from Germany and other for- 
eign countries, for use as soil conditioner, stable litter, and stable bedding, 
and in competition with many who import and sell in interstate commerce 
peat moss for the same general purpose as the Swedish product sold by it, 
but rightfully and truthfully represent the qualities and virtues possessed 
by their product and in no manner misrepresent the qualities or virtues 
thereof— 

Featured on a circular published and widely distributed by it, in connection 
with the offer and sale of its said product, the quoted caption ‘United 
States Department of Agriculture,” together with quoted matter ascribed 
to said Department’s official circular, setting forth certain characteristics 
of said product, of good quality, and followed by schedule which pur- 
ported to give results of comparative tests of Swedish and German peat 
moss, to the advantage of the former and disadvantage of the latter in 
numerous respects, and including results, or purported results, of various 
State experiment stations and of the Bureau of Weights and Measures 
of New York City, notwithstanding fact said circular was not an official 
report or bulletin of such Department, did not contain any comparisons or 
analyses made or authenticated by it or by any branch of the United 
States Government, and was never promulgated by said Government and 
did not have its approval or sanction, and no such comparisons or analyses 
respecting and affecting such Swedish and German peat moss, as repre- 
sented or shown in such circular, had ever been made by Department in 
question, and said purported tests and measurements afforded no bases in 
fact for the representations made relative to the comparative absorbent 
capacity, moisture content, and weight and bulk advantage, and com- 
parisons shown to the advantage of such Swedish moss did not have 
the approval or endorsement of any Department of the United States 
Government, Bureau or Branch of the United States, or of any municipal 
or State Government ; 


With intent and effect of creating erroneous impression upon purchasing public 


generally that said circular presented an analysis and comparison of 
Swedish and German peat moss, as made and promulgated by the United 
States Department of Agriculture in a Government report, and that said 
circular had the approval and sanction of such Department; and with 
capacity and tendency to mislead and deceive its customers and pro- 
spective customers and the public generally into the purchase of said 
Swedish moss in preference to German peat moss, in aforesaid erroneous 
beliefs, and that analyses of said State experiment stations and of said 
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municipal bureau proved and demonstrated conclusively advantages of 
former over latter in respect of absorbent capacity, moisture content, and 
weight saving and bulk per unit, as set forth in circular in question; 

(b) Inserted in a published and widely distributed copy of a letter received 
by it from a State experiment station, and over the signature of said 
station’s chief in research chemistry, and in which letter were given 
results of analyses of four samples of peat moss, words “Swedish” and 
“German”; with intent of disclosing to public the identity of the two 
brands of peat moss covered by such analyses, notwithstanding fact that 
analysis set forth in such letter was not complete, exhaustive and inde- 
pendent, and did not demonstrate relative absorbent capacity of the two 
peat mosses, as therein, in effect, misleadingly represented and implied ; 

With capacity and tendency to mislead and deceive its customers and pro- 
spective customers and the purchasing public generally into the erroneous 
belief that figures shown therein were result of complete, exhaustive and 
independent ‘analysis, and demonstrated the relative absorbent capacity 
of said respective products; and 

(c) Published and issued a circular distributed to dealers throughout the 
United States, wherein was set forth under caption ‘‘Results,” that ‘Figures 
from the Custom House records of the Bureau of Foreign and Domestic 
Commerce” showed the volume of its import of Swedish peat moss for the 
period therein set forth, “had reached over 93% of the total peat moss im- 
ports from Central Europe”; facts being representations therein contained 
were inaccurate, false, and misleading in that a greater volume of peat moss 
was not imported from Sweden than from Central Europe during months 
“in question ; 

With capacity and tendency to mislead and deceive purchasing public into buy- 
ing the Swedish peat moss in the erroneous belief that a greater yolume 
of article in question was imported from Sweden than from the remainder 
of Central Burope during months in question; and with results of placing 
in the hands of Swedish peat moss retailers, wholesalers and distributors an 
instrument and means whereby they might be and were encouraged and 
caused to, and did, misrepresent to a substantial portion of the consuming 
public the evidence as to the relative merits of such and German and other 
peat moss, and with capacity and tendency to, and with effect of, unfairly 
diverting trade to it from competitors engaged in the sale in commerce of 
German and other imported peat moss; to the substantial injury of com- 
petition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constiuted unfair methods of competition. 


Before Mr. Edward M, Averill, trial examiner. 
Mr. Astor Hogg for the Commission. 
Mr. Emerich Kohn and Mr. Mitchell Salem Fisher, of New York 
City, for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act'to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Premier Peat 
Moss Corporation, hereinafter referred to as respondent, has been and 
now is using unfair methods of competition in commerce as “Com- 
merce” is defined in said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1, Respondent, Premier Peat Moss Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at 150 Nassau Street, New York, N. Y., and is 
now, and has been for a period of more than three years, engaged in 
the business of importing and selling to wholesalers and retailers for 
resale, in commerce as herein set out, Swedish Peat Moss. 

Par. 2. The respondent, being engaged in business as aforesaid, 
causes said Swedish Peat Moss, when sold by it, to be transported from 
its office and principal place of business in the State of New York to 
purchasers thereof located in the various States of the United States 
other than the State of New York, and in the District of Columbia. 
There is now, and has been at all times since the organization of re- 
spondent corporation, a constant current of trade in commerce in said 
Swedish Peat Moss so distributed and sold by the respondent, between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. The respondent, in the course and conduct of its business, is 
now and has been at all times mentioned herein, engaged in substantial 
competition with other corporations and with individuals and partner- 
ships engaged in commerce among the various States of the United 
States and in the District of Columbia in the importation, sale, and 
distribution of peat moss imported from Germany and other foreign 
countries. 

Par. 4. Peat Moss consists of a vegetable matter partially decom- 
posed in water, which, in the earlier stages of decomposition, is exten- 
sively used as a soil conditioner due to the fact that it has great water- 
absorbing and moisture-retaining capacities. It is also extensively 
used as a stable litter and for stable bedding. Germany and Sweden 
are the principal countries from which peat moss is imported. The 
respondent is the principal importer and distributor of Swedish Peat 
Moss in the United States. 

Par. 5. In such competition between the sellers of Swedish Peat 
Moss and sellers of German Peat Moss and peat moss from other 
countries, one of the controlling influences upon the purchasing public 
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is the public opinion as to the comparative weight, quality, absorb- 
ing capacity, ash content, and moisture content of peat moss obtained 
from various sources. 

Par. 6. In the course and conduct of its business, as hereinbefore set 
out, in offering for sale and selling Swedish Peat Moss, respondent has 
published and distributed widely among its customers and prospective 
customers and among the purchasing public generally, a circular bear- 
ing the following caption : 


UNITED STATES DEPARTMENT OF AGRICULTURE, WASHINGTON, D. C. 


states in its official circular No. 167 


(Typed in red ink.) 

Moss Peat of good quality is light in weight, porous, spongy, fairly elastic, 
of yellow brown color, must have a high water absorbing capacity, a rela- 
tively low amount of woody material and ash. 

The above quotation was and is followed by a schedule purporting 
to give results of tests wherein Swedish Peat Moss and German Peat 
Moss were compared, and a summary of the alleged advantages of 
Swedish Peat Moss over the German Peat Moss, as follows: 


Swedish Peat Moss|German Peat Moss Advantages of Swedish 


Peat Moss 

Raw Sfaterial’s. 262. 2.2s4: eet Sphagnum Peat___| Sphagnum Peat__- 
Quehtves= ae See Porous spongy_.__| Felted spongy__._.| More spongy and loose. 
Absorbing Capacity: Analyses of 

New York State Experiment Sta- | 13.5 times_________ 1:3 Gimmes... 25% higher. 

tion, Geneva, N. Y. 
ASI OONUOMIS te eons. WW ene eee 1 eo ae a 40% less. 
Moisture: Analysis of State Experi- | 10%____-_----_-_-_ 11 \/ ASS os | 33% less moisture savings 

ment Stations, New Haven, in weight. 

Conn., and Amherst, Mass.! 
Measurements =e) see wee eee 40 x 20 x 26, 12 | 38 x 2314 x 22,’ 12 

cu. ft. ; Cue 

Contents: Official Measurement of | 23/23 bushels. ___-- 20 bUSHOIS: =e 2 to 3 bushels more. 


Mayor’s Bureau of Weights & 
Measures, City of New York. 


Peckineso. teat 0s ee New burlap, 8| New burlap, 8 
slats, 4 wires. slats 4 wires. 
Average Weight of Bales: 
ET ORGICUNUUT Ss oe ee ee Approx. 150 Ib____- 160 botele— -sssee Same size bales with lighter 
Poultry Litter_____ Approx. 115 Ib... BUF | eee eee weight but larger con- 
Stable Bedding Approx. 110 Ib_____ 140 Dae ee ee tents. 
Freight per Bale on Basis of 30¢ per | 3744¢________._____- LG sere ae 18% saving. 
ewt. 
Wharfage and Loading on Basis of | 446¢._______.______ See Ss eae oe ee 20% saving. 
4¢ per cwt. 
Tine in Loosening Contents of One | 10 minutes________ 16min bps. «22.2 33% labor-saving. 
ale. 


1 Moisture tests: 
New Haven, Conn., 8.78% Swedish. 
New Haven, Conn., 9.08% Swedish. 
Cornell University (N. Y.), 11.57% Swedish. 
Amherst, Mass., 11.88% Swedish. 
Amoherst, Mass., 13.15% German. 
Amherst, Mass., 16.98% German. 


PREMIER PEAT Moss CORPORATION, 
150 Nassau Street, New York. ‘The Better !Peat Moss.’” 
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The respondent further caused the circulation in various States 
of the United States, among customers, prospective customers, and 
the public generally a purported copy of a letter from Arthur W. 
Clark, Chief in Research Chemistry of the New York State Ex- 
periment Station at Geneva, N. Y., which copy of letter so cireu- 
lated and distributed reads as follows: 


March 17, 1933. 
PREMIER PEAT Moss CORPORATION, 
150 Nassau Street, New York, New York. 
GENTLEMEN: Analyses of the four samples of peat moss are as follows: 


No. 1—Horticultural Grade 


Swedish: 
TEMS TCE a WO ee ee ee ee ee ee 1.02% 
Rhee jon ee Se ee eR ey ee eis aM i 0. 88% 
(OP CaE TSO CTV Tn 3 oo Rea Ses a Oe Ee na ET cee SE 95. 06% 
No. 1—Poultry Litter 
PAS ese 1s Te ES Es See ot Ee Se PEPE E wD EEO ES Oe Oe 1. 038% 
TEE ee as SR CE nee oh es 0. 83% 
ODOT CLINGS UCT 8 me Me ie ee ee 91.12% 
No. 2—Horticultural Grade 
German: 
DNS eR Ne Ee a eee ee ere are er eae 1.84% 
AGRO lies eee ae ee ee en eee See ee Oe 0. 94% 
CWC LTA LL Ce 2 oe es eer ae ees Sere ee St 94. 95% 
No. 2—Poultry Litter 
ee EY Gl A ks ao ed a hl ae rece nt ee Re 1. 52% 
TAKE 401s en nee I Se cee i pe 0. 91% 
Pieters NaLPEME STE a poet oh ae. MERA el OREN. eae aie a ene ae tee See 91. 86% 


Sample No. 1—Horticultural Grade and Poultry Litter show an absorption 
of 13.5 parts of water to one part of peat moss, while sample No. 2 both 
Horticultural Grade and Poultry Litter show an absorption of 10.8 parts of 
water to one part of peat moss. 


Very truly yours, 
(Signed) _ArTHUR W. CLark, 


Chief in Research Chemistry. 

‘The two words “Swedish” above, and “German” below, which ap- 
peared in the copy of the letter hereinabove set out, were not in the 
original letter but were written in by said respondent and the pres- 
ence of those two words discloses to the public the identity of the 
two brands of peat moss covered by the analysis. 

The circular published and distributed as first hereinabove set 
out was, and is, for the purpose and effect of creating, and it does 
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create, the impression with the respondent’s customers and prospec- 
tive customers and the purchasing public generally that it presented 
a fair compilation, analysis and comparison of Swedish peat moss 
and German peat moss, and that, as such, it was, and had been, duly 
promulgated by the United States Department of Agriculture as 
a Government report, and that such circular had the approval and 
sanction of the United States Department of Agriculture. 

In truth and in fact, the circular widely distributed, as aforesaid, 
is not an official report or bulletin of the United States Department 
of Agriculture. It does not contain any comparisons, analyses, or 
compilations that have been made or authenticated by the United 
States Department of Agriculture or by any branch of the Govern- 
ment and was never promulgated by the United States Government 
and it does not have the approval or sanction of the United States 
Government. In fact, the United States Department of Agricul- 
ture has never made any such comparisons or analyses between Swed- 
ish peat moss and German peat moss as is represented or shown on 
said circular. 

In the course and conduct of its business, as aforesaid, respondent 
published and issued a circular which it distributed to its dealers 
throughout the United States which circular stated and represented, 
among other things, 

“RESULTS. Figures from the Custom House Records of the Bureau of 
Foreign and Domestic Commerce show that the volume of our import of Swed- 
ish peat moss for the months of October, November, and December 1933, had 
reached over 93% of the total volume of all peat moss imports from central 
Europe.” 

In truth and in fact, the representation of the respondent that dur- 
ing the months of October, November, and December 1933, 93% of 
the total volume of all peat moss imported from central Europe came. 
from Sweden is inaccurate, false and misleading. 

Par. 7. In and by the use of the circular, first hereinabove set out, 
which is entitled “United States Department of Agriculture, Wash- 
ington, D. C.”, respondent represents that Swedish peat moss is more 
spongy and loose than German peat moss; that the absorbing capacity 
of Swedish peat moss is 25% higher than German peat moss and that 
the analysis of the New York State Experiment Station, Geneva, 
N. Y., proves that the absorbing capacity of Swedish peat moss is 
25% higher than German peat moss; that the ash content of Swedish 
peat moss is 40% less than German peat moss; that Swedish peat 
moss has 33% less moisture than German peat moss as shown by 
the analysis of State Experiment Stations, New Haven, Conn., and 
Amherst, Mass., and therefore, Swedish peat moss affords savings in 
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weight; that a bale of Swedish peat moss contains from two to three 
more bushels of peat moss than is contained in a bale of German 
peat moss and the measurement of Mayor’s Bureau of Weights and 
Measurements, city of New York, demonstrates such to be a fact. 

In truth and in fact, Swedish peat moss is not more spongy and 
loose than German peat moss; the absorbing capacity of Swedish 
peat moss is not 25% higher than German peat moss or higher to any 
degree, and the New York State Experiment Station, Geneva, N. Y., 
made no such analysis as to the absorbing capacity of Swedish peat 
moss and German peat moss as is represented in said circular. The 
ash content of Swedish peat moss is not 40% less than German peat 
moss or less at all. Swedish peat moss does not contain 33% less 
moisture than German peat moss, or less at all, and affords no sav- 
ings in weight, and the representations on the circular to the effect 
that analyses of State Experiment Stations located at New Haven, 
Conn., and Amherst, Mass., demonstrated that Swedish peat moss 
contained less moisture are false and misleading. A bale of Swedish 
peat moss does not contain from two to three bushels more of peat 
moss than is contained in a bale of German peat moss and Mayor’s 
Bureau of Weights and Measurements, city of New York, did not 
make and has never made any such a comparison. In fact, no 
analyses or tests made by any Department of the United States Gov- 
ernment or Municipal or State Government afford any basis in fact 
for the comparisons made on said circular; nor do such comparisons 
have the approval or endorsement of any Department of the United 
States or Bureau or branch thereof, or any Department of any 
Municipal or State Government or bureau or branch thereof. 

Par. 8. The cirenlar entitled “United States Department of Agri- 
culture” circulated and distributed, as hereinabove set out, has the 
capacity and tendency to mislead and deceive the respondent’s cus- 
tomers and prospective customers and the public generally into pur- 
chasing Swedish peat moss in preference to German peat moss under 
the erroneous belief (a) that the circular referred to and the compari- 
sons thereon stated have been issued and promulgated by the United 
States Government and that it has the sanction and approval of the 
United States Department of Agriculture and that by reason of the 
comparisons made on said circular, the United States Department of 
Agriculture recommends Swedish peat moss in preference to Ger- 
man peat moss; (b) that the analyses of New York State Experi- 
ment Station, Geneva, New York, prove and demonstrate the fact 
that the absorbing capacity of Swedish peat moss is 25% higher than 
German peat moss; (c) that the ash contents of Swedish peat moss is 
40% less than the ash contents of German peat moss; (d) that the 
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State Experiment Stations of New Haven, Conn., and Amherst, Mass., 
have made comparisons and tests of Swedish peat moss and German 
peat moss and find that Swedish peat moss contains 33% less moisture 
than German peat moss and affords savings in weight; (e) that a 
bale of Swedish peat moss contains from two to three bushels more 
as contained in a bale of German peat moss and that the analyses 
and tests of the Mayor’s Bureau of Weights and Measurements, city 
of New York, show such to be a fact. 

The use and circulation of the copy of letter dated March 17, 1933, 
as hereinabove set out, has the capacity and tendency to mislead and 
deceive the respondent’s customers and prospective customers, and 
the purchasing public generally, into the erroneous belief that the 
analysis shown in said letter is a true analysis of Swedish peat moss 
and German peat moss. 

The use and circulation of the circular containing the expression 
that the records of the Custom House of the Bureau of Foreign and 
Domestic Commerce reveal that the volume of imports into the United 
States of Swedish peat moss for the months of October, November, 
and December 1933, had reached over 93% of the total volume of all 
peat moss imports from central Europe has had the capacity and 
tendency to mislead and deceive the public into purchasing said 
Swedish peat moss under the erroneous belief that Swedish peat moss 
is nore in demand in the United States than German peat moss. 

Par. 9. The false and misleading misrepresentations hereinabove 
set out made by the respondent place in the hands of said retail 
dealers, wholesale dealers, and distributors an instrument and means 
whereby said dealers and distributors may commit a fraud upon a 
substantial portion of the consuming public by enabling such dealers 
to represent, offer for sale and sell Swedish peat moss as much to be 
preferred over German peat moss on account of the alleged fact that 
Swedish peat moss is more spongy and loose, has 25% higher absorb- 
ent capacity, 40% less ash content, 33% less moisture, and a bale con- 
tains two to three bushels more peat moss and that Swedish peat moss 
is more in demand in the United States than German peat moss and 
is recommended by various Departments of National, State, or munic- 
ipal Governments. 

Par. 10. There are among the competitors of the respondent many 
who import and sell in interstate commerce German peat moss which 
is for the same use and purpose as Swedish peat moss, but which 
competitors rightfully and truthfully represent the qualities and vir- 
tues possessed by said German peat moss and in no manner misrepre- 
sent the qualities or virtues thereof, and in no manner unfairly or 


PREMIER PEAT MOSS CORP. 97 
89 Findings 


untruthfully make comparisons of Swedish peat moss with German 
peat moss. 

The above false and misleading representations and comparisons 
have the capacity and tendency to, and do, unfairly divert trade to 
respondent from said competitors engaged in the sale in interstate 
commerce of peat moss used for the same general purpose. 

Par. 11. The acts and practices of the respondent above set forth 
are all to the prejudice of the public and respondent’s competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, FINpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 29, 1936, issued and served its 
complaint in this proceeding upon respondent, Premier Peat Moss 
Corporation, charging it with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Astor Hogg, attorney for the 
Commission, before Edward M. Averill, an examiner of the Com- 
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by Mitchell Salem Fisher, attorney for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of counsel aforesaid; and the Com- 
mission, having duly considered the same and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public, and makes this, its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Premier Peat Moss Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
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and place of business located at 150 Nassau Street, New York, N. Y. 
It is now, and has been for a period of more than three years, engaged 
in the business of importing and selling Swedish Peat Moss to whole- 
salers and retailers, for resale in commerce as herein set out. 

Par. 2. The respondent, being engaged in business as aforesaid, 
causes said Swedish Peat Moss, when sold by it, to be transported 
from its office and principal place of business in the State of New 
York to purchasers thereof located in the various States of the 
United States other than the State of New York, and in the District 
of Columbia. There is now, and has been at all times since the 
organization of respondent corporation, a constant current of trade 
and commerce in said Swedish Peat Moss so distributed and sold by 
the respondent, between and among the various States of the United 
States and in the District of Columbia. 

Par. 8. The respondent, in the course and conduct of its business, 
is now, and has been at all times mentioned herein, engaged in sub- 
stantial competition with other corporations and with individuals and 
partnerships engaged in commerce among the various States of the 
United States and in the District of Columbia in the importation, 
sale, and distribution of peat moss imported from Germany and 
other foreign countries. 

Par. 4. Peat Moss consists of a vegetable matter partially decom- 
posed in water, which, in the earler stages of decomposition, is ex- 
tensively used as soil conditioner, due to the fact that it has great 
water-absorbing and moisture-retaining capacities. It is also exten- 
sively used as a stable litter and for stable bedding. Germany and 
Sweden are the principal countries from which peat moss is imported. 
The respondent is the principal importer and distributor of Swedish 
Peat Moss in the United States. 

Par. 5. In such competition between the sellers of Swedish Peat 
Moss and sellers of German Peat Moss and peat moss from other 
countries, one of the controlling influences upon the purchasing 
public is the public opinion as to the comparative weight, absorbing 
capacity, ash content and moisture content of peat moss obtained 
from various sources. 

Par. 6. In the course and conduct of its business, as hereinbefore 
set out, in offering for sale and selling Swedish Peat Moss, respond- 
ent has published and distributed widely among its customers and 
prospective customers, and among the purchasing public generally, 
in the various States of the United States, a circular bearing the 
following caption: 

(Typed in red ink.) 
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UNITED STATES DEPARTMENT OF AGRICULTURE, WASHINGTON, D, C. 


states in its official circular No. 167 


Moss Peat of good quality is light in weight, porous, spongy, fairly 
elastic, of yellow brown color, must have a high water absorbing capacity, 
a relatively low amount of woody material and ash. 

The above quotation was, and is followed by a schedule, purporting 
to give results of tests wherein Swedish Peat Moss and German Peat 
Moss were compared, and a summary of the alleged advantages of 
Swedish Peat Moss over the German Peat Moss, as follows: 


A - Advantages of Swedish 
Swedish Peat Moss|German Peat Moss Paahivioss 
Rew Material ooo. 2022. 23 2L oe Sphagnum Peat___| Sphagnum Peat__ 
ETE ae eo gin Us a eh ees | Porous spongy____| Felted spongy_-____ More spongy and loose. 
Absorbing Capacity: Analyses of | 13.5 times____-____ 103 times_. -<.-- 25% higher. 
New York State Experiment Sta- 
tion, Geneva, N. Y. 
Ash Contents ee ee ee te | 7 ean ra i 3 Se a aan aoe less. 
Moisture: Analysis of State Experi- | 10%______________- hs SES See eas % less moisture saving in 
ment Stations, New Haven, ieee 
Conn., and Amherst, Mass.1 
ma GAStiremienes 8. 40 x Dix 26%, 121) 38 x 2344 x 22"", 12 
cu. ft. cu. ft. 
Contents: Official Measurement of | 22/23 bushels_____- 20 bushels_______-- 2 to 3 bushels more. 
Mayor’s Bureau of Weights & : 
Measures, City of New York. 
Settee ee et es et New burlap, 8slats | New burlap, 8 slats 
4 wires. 4 wires. 
Average Weight of Bales: 
I@@IICHIVHTAL ne Approx. 150 ]b____- ICO 1D e ok se Same size bales with lighter 
Prater, Litter: 4 nt Approx. 115 Ib_____ PTD ss ost weight but larger con- 
pisple peading Soe oe Approx. 110 lb_____ TAD AY Se oe tes tents. 
Freight per Bale on basis of 30¢ per | 374/4¢_______--____- 7 at i a 18% saving. 
ewt. 
Wharfage and Loading on basis of 44 | 4}9¢-______.-______ (ls eso ee eee Ss 20% saving. 
per cwt. ; 
‘Time in Loosening Contents of One | 10 minutes_--_---- ip: minutes. 222.25 33% Labor saving. 
Bale. 


1 Moisture Tests: 
New Haven, Conn., 8.76% Swedish. 
New Haven, Conn., 9.03% Swedish. : 
Cornell University (N. Y.), 11.57% Swedish. 
Amherst, Mass., 11.83% Swedish. 
Amherst, Mass., 13. 15% German. 
Amherst, Mass., 16.98% German. 
PREMIER PEAT Moss CORPORATION, 


150 Nassau Street, New York. ‘The Better Peat Moss.” 


The respondent further caused the wide circulation in various 
states of the United States among customers, prospective customers, 
and the public generally, of a copy of a letter from Arthur W. 
Clark, Chief in Research Chemistry of the New York State Experi- 
ment Station at Geneva, New York, which copy of letter so circulated 


and distributed reads as follows: 
Marcu 17, 1933. 


PreMiIeR PEAT Moss CORPORATION, 
150 Nassau Street, New York, New York. 
GENTLEMEN: Analyses of the four samples of peat moss are as follows: 
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Findings 2A Oz 
No. 1—Horticultural Grade 
Swedish : 
Ain 2h eee Bs wa Tn SES Sa see ee es ae 1.02% 
Nitrogen. een at ee ee ee 0. 88% 
Organic: matter. 2a.16 = te Se 95. 06% 
No. 1—Poultry Litter 
Ara ae LEIS) Se oe SS See ee ee ee 1. 038% 
INitrocent. 2eie9. 18S ee ee eee 0. 83% 
Organi¢ matter 244 253.29 eee Se eee 91.12% 
No. 2—Horticultural Grade 
German 
A'S Ninwetyete os 8h ash ae 2 ha ee Roe oe SS 1. 84% 
NITRO ena sk St a ee 0. 94% 
Organiematter = 22522) Se ee 94. 95% 
No. 2—Poultry Litter 
WAS eG ee SS ot Oe ee eee ee ee eee 1.52% 
Nitro genes) oan ee ee ee ee ee 0. 91% 
Onganiomattet.<.24- 225.1 6 2 ee 91. 86% 


Sample No. 1—Horticultural Grade and Poultry Litter show an absorption 
of 18.5 parts of water to one part of peat moss, while sample No. 2 both 
Horticultural Grade and Poultry Litter show an absorption of 10.8 parts of 
water to one part of peat moss. 

Very truly yours, 
(Sgd) ARTHUR W. CLARK, 
Chief in Research Chemistry. 

The two words, “Swedish” and “German,” which appeared in the 
copy of the letter hereinabove set out, were not in the original letter, 
but were written in by said respondent, and the presence of those 
two words is intended to disclose to the public the identity of the two 
brands of peat moss covered by the analyses. The respondent fur- 
ther published and issued a circular, which was distributed to dealers 
throughout the United States, which circular stated and represented, 
among other things: 


RESULTS: Figures from the Custom House records of the Bureau of Foreign 
and Domestic Commerce show the volume of our import of Swedish peat moss 
for the months of October, November, and December, 1933, had reached over 
93% of the total peat moss imports from Central Europe. 

Par. 7. The publication and distribution of the circular first herein 
set out was, and is for the purpose of creating, and it does create the 
impression upon the purchasing public generally that said circular 
presented an analysis and comparison of Swedish peat moss and Ger- 
man peat moss as made and promulgated by the United States 
Department of Agriculture in a government report, and that such 
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circular had the approval and sanction of the United States Depart- 
ment of Agriculture. 

In truth and in fact, the circular first set out in paragraph 6 
hereof is not an official report or bulletin of the United States Depart- 
ment of Agriculture. It does not contain any comparisons or analy- 
ses that have been made or authenticated by the United States 
Department of Agriculture, or by any branch of the Government, 
and was never promulgated by the United States Government, and 
it does not have the approval or sanction of the United States Gov- 
ernment. As a matter of fact, the United States Department of 
Agriculture has never made any such comparisons or analyses be- 
tween Swedish peat moss and German peat moss as is represented 
or shown in said circular. 

The representations of the circular letter dated March 17, 1933, set 
out in paragraph 6 hereof, are misleading, in that, under all the cir- 
cumstances, the publication and circulation of copies of the letter, 
making comparisons between an analysis of Swedish peat moss and 
an analysis of German peat moss, amount to representations, and 
imply that the figures therein given are the result of a complete, 
exhaustive, and independent analysis, and demonstrate the com- 
parative absorbent capacity of Swedish and German peat moss, when, 
as a matter of fact, the analysis therein referred to and reported 
was not complete, exhaustive, and independent, and does not demon- 
strate the relative absorbent capacity of the two peat mosses. 

The representations in the other circular in paragraph 6 hereof 
set out, that during the months of October, November, and December, 
1933, 93% of the total volume of all peat moss imported from Cen- 
tral Europe came from Sweden, is inaccurate, false, and misleading, 
in that a greater volume of peat moss was not imported from Sweden 
than from Central Europe during said months. 

Par. 8. In and by the use of the circular first set out in paragraph 
6 hereof, respondent represents that the analyses of New York 
Experiment Stations, Geneva, N. Y., prove that the absorbent ca- 
pacity of Swedish peat moss is 25% higher than German peat moss; 
that the analyses of the State Experiment Stations of Connecticut 
and Massachusetts prove that Swedish peat moss has 33% less mois- 
ture than German peat moss, thereby effecting a saving in weight; and 
that the measurements of the Mayor’s Bureau of Weights and Meas- 
urements of New York City demonstrate that a bale of Swedish peat 
moss contains from two to three more bushels of peat moss than is 
contained in a bale of German peat moss. 

As a matter of fact, the analysis of New York Experiment Sta- 
tions, Geneva, N. Y., does not prove that the absorbent capacity of 
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Swedish peat moss is 25% higher than German peat moss; the anal- 
yses of the Experiment Stations of Connecticut and Massachusetts 
do not prove that Swedish peat moss contains less moisture than 
German, peat moss or affords a saving in weight; the measurements 
of the Mayor's Bureau of Weights and Measurements do not prove 
that a bale of Swedish peat moss contains from two to three bushels 
more peat moss than is contained in a bale of German peat moss. 
Said purported tests and measurements afford no bases in fact for 
the representations made, and such comparisons therein shown do not 
have the approval or indorsement of any department of the United 
States Government, Bureau, or Branch thereof, or of any depart- 
ment of any municipal or State Government, or bureau or branch 
thereof. 

Par. 9. The circulation of the circular first set out in paragraph 6 
hereof has the capacity and tendency to mislead and deceive the 
respondent’s customers and prospective customers, and the public 
generally, into purchasing Swedish peat moss in preference to Ger- 
man peat moss under the erroneous beliefs that: 

(a) The circular referred to and the comparisons therein stated 
were issued, made and promulgated by the United States Govern- 
ment, and had the sanction and approval of the United States Depart- 
ment of Agriculture, and that the United States Department of 
Agriculture recommended Swedish peat moss in preference to Ger- 
man peat moss; 

(6) The analysis of New York Experiment Stations, Geneva, N. Y., 
proved and demonstrated conclusively that the absorbing capacity 
of Swedish peat moss is 25% higher than German peat moss; 

(c) The analysis of the said Experiment Stations at New Haven, 
Conn., and Amherst, Mass., proved and demonstrated conclusively 
that Swedish peat moss contains 33% less moisture than German peat 
moss, and thereby afforded a saving in weight. 

(dz) The measurements and tests of the Mayor’s Bureau of Weights 
und Measurements of the city of New York proved and demonstrated 
conclusively that a bale of Swedish peat moss contains from two to 
three bushels more of peat moss than is contained in a bale of German 
peat moss. 

The aforesaid circulation of copies of the letter set out in paragraph 
6 hereof, dated March 17, 1933, has the capacity and tendency to 
mislead and deceive the respondent’s customers and prospective cus- 
tomers, and the purchasing public generally, into the erroneous belief 
that the figures shown in said letter are the result of a complete, 
exhaustive, and independent analysis, and demonstrate the relative 
absorbent capacity of the two peat mosses. 
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The aforesaid use and circulation of the circular, containing the 
statement that the records of the Custom House of the Bureau of 
Foreign and Domestic Commerce revealed that the volume of im- 
ports into the United States of Swedish peat moss for the months of 
October, November, and December, 1933, had reached over 93% of 
the total volume of all peat moss from Central Europe, has the ca- 
pacity and tendency to mislead and deceive the purchasing public into 
purchasing Swedish peat moss under the erroneous belief that a 
greater volume of peat moss was imported from Sweden than from 
the remainder of Central Europe during said months. 

Par. 10. The false and misleading representations hereinabove set 
out, made by the respondent, placed in the hands of Swedish peat 
moss retail dealers, wholesale dealers, and distributors an instrument 
and means whereby said dealers and distributors may be, and are 
encouraged and caused to, and do misrepresent, to a substantial por- 
tion of the consuming public, the evidence as to the relative merits of 
Swedish peat moss and German and other peat moss. 

Par. 11. There are, among the competitors of the respondent, many 
who import into the United States, and sell in interstate commerce, 
peat moss which is for the same general purpose as Swedish peat 
moss sold by respondent, but which competitors rightfully and truth- 
fully represent the qualities and virtues possessed by such peat moss, 
and in no manner misrepresent the qualities or virtues thereof. 

The above false and misleading representations and comparisons 
have the capacity and tendency to, and do, unfairly divert trade 
to the respondent from competitors engaged in the sale, in inter- 
state commerce, of German and other imported peat moss, and 
thereby substantial injury is done to competition in interstate com- 


merce. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Premier Peat 
Moss Corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to cre- 
ate a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before Edward M. 
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Averill, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein, and oral arguments by Astor Hogg, 
counsel for the Commission, and by Mitchell Salem Fisher, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, enti- 
tled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Premier Peat Moss Corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of peat moss in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from: 

(1) The use, in its advertising, of analyses or tests, of the merits of 
its own and competing peat moss, with the representation, express or 
implied, that said analyses or tests were made by, or under the super- 
vision of, or have the sanction or approval of the United States 
Government, or any Bureau, or Branch thereof, when such is not 
the fact; 

(2) Using the results of comparative analyses and other tests of 
its own and competing peat moss under such circumstances and with 
such representations as to induce the belief that said analyses and 
tests were complete and exhaustive, and that they demonstrate the 
comparative qualities and merits of respondent’s and competing peat 
moss, when such are not the facts; 

(3) Misrepresenting statistics of the United States Government, or 
statistics contained in reports of the United States Government, with 
respect to the supply of, or demand for, or the comparative quality or 
merits of respondent’s peat moss as compared with competing peat 
moss; 

It is further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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Syllabus 


In Toe Matrer oF 


LUMBER MILLS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2796. Complaint, May 4, 1936—Decision, Dec. 7, 1936 


Where a corporation engaged in the distribution and sale of sash, windows, doors, 


(a) 


(bd) 


molding, and mill work, in substantial competition with others likewise thus 
engaged, and also with those engaged in manufacturing, distributing and 
selling such products, and including among its said competitors many who 
do not manufacture the products dealt in by them or in any way represent 
themselves as manufacturers of such products, and many who manufacture, 
distribute, and sell such products made from the botanical “Pinus ponderosa,” 
and who do not in any way represent said products as actually made from 
the botanical “Pinus strobus,”’ or white pine, but truthfully represent the 
Same as made from the wood of and from which they are in fact made— 
Represented, through use of word “Mills” in its corporate name, displayed 
and featured in its catalogs and price lists and on its letterheads, order 
blanks, invoices, and other literature, and through a design displaying and 
featuring said word, and statement that it was “offering these remarkable 
values at this time to keep our factory busy during the winter months,” ete., 
that it owned, operated, or controlled a mill wherein lumber products were 
converted or made into sash, windows, doors, molding, and similar mill work, 
notwithstanding fact it was not, as understood by trade and purchasing 
public generally, such a manufacturer, with which a substantial portion of 
wholesale and retail purchasers of such products prefer to deal direct, as 
thereby securing them, in their belief, closer prices, superior quality and 
other advantages, aS compared with dealing through a selling agency or 
middleman ; and 

Made use of words “white pine” in catalogs and price lists to designate 
wood from which many of the products sold by it were made, notwithstand- 
ing fact wood in question was the botanical “Pinus ponderosa,” obtained 
from the species native to the mountainous region of the Pacific Coast, and 
was not the substantially more costly and generally preferred commercial 
white pine, or botanical “Pinus strobus,” to which, in softness, ease of work- 
ing, ability to stay in place, relative freedom from resinous substances, dura- 
bility under exposure, and uniformity, it was inferior ; 


With capacity and tendency to mislead and deceive a substantial portion of the 


purchasing public into the erroneous belief that said various representations 
were true, and with the result that, induced by such false and misleading 
statements and representations, and as a consequence of the mistaken and 
erroneous beliefs thus induced, the consuming public purchased a substan- 
tial volume of its said products and trade was unfairly diverted to it from 
its competitors likewise engaged in distributing and selling similar products 
made from wood, and who truthfully advertise and represent the nature and 
character of their business and of the wood from which their said products 
are actually made; to the substantial injury of competition in commerce: 
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Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. J.T. Welch for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Lumber 
Mills Co., a corporation, hereinafter referred to as respondent, has 
been and now is using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. Respondent, Lumber Mills Co., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Illinois, with its principal office and place of business 
located at 11 So. La Salle Street in the city of Chicago, State of Ih- 
nois. Respondent is now, and has been for some years, engaged in 
the business of distributing and selling, in commerce as herein set out, 
sash, windows, doors, molding, and mill work made from wood. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said sash, windows, doors, molding, and mill work, when sold, 
to be transported from its office and principal place of business in the 
State of Illinois or from the place of origin of said shipment to the 
purchasers thereof located at various points in States of the United 
States other than the State of Illinois or the State of the origin of 
said shipment and there is now, and has been at all times since the 
organization of respondent corporation, a constant current of trade 
and commerce in said sash, windows, doors, molding, and mill work 
so distributed and sold by the respondent, between and among the 
various States of the United States and the District of Columbia, 

Par. 3. In the course and conduct of its business, respondent 
is now, and has been, in substantial competition with other corpora- 
tions and with firms and individuals likewise engaged in the business 
of distributing and selling or of manufacturing, distributing and 
selling sash, windows, doors, molding, and mill work in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course of the operation of said business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
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its sash, windows, doors, molding, and mill work, respondent has 
caused catalogs and price lists to be printed and circulated throughout 
the various States of the United States to customers and prospective 
customers. In all of said catalogs and price lists the respondent has 
caused its corporate name “Lumber Mills Co.” to be prominently and 
conspicuously displayed. Said corporate name containing the word 
“Mills,” is also prominently displayed on respondent’s letterheads, 
order blanks, invoices, and other business literature. Respondent has 
also adopted a design, the same consisting of the word “Lumber” in 
cut-out letters with a black background and the letters “MILLS CO.” 
in considerably larger type directly thereunder, the entire design being 
shaped somewhat like a shield and having the general appearance of 
a trademark. In some of its advertising literature the respondent 
has also made use of the following statement: “Prices are going 
higher. In the face of a rising market we are offering these remark- 
able values at this time to keep our factory busy during the winter 
months, to help employment and to help our dealer customers in com- 
batting mail order competition.” 

The use of the word “Mills” in its corporate name and in the design 
above referred to, together with the use of statements identical with 
or similar to the hereinabove quoted statement serve as representa- 
tions to the respondent’s customers, prospective customers and the 
general buying public that the respondent owns, operates, or controls 
‘a mill wherein lumber products are converted or manufactured into 
sash, windows, doors, molding, and similar mill work. 

Par. 5. Respondent does not, in fact, own, operate, or control any 
mill or mills for the manufacture from lumber of mill work such as 
windows, sash, doors, and moldings. Respondent is not engaged in 
the business of manufacturing and is not itself a manufacturer as 
those terms are understood by the trade and the purchasing public 
generally, but is engaged solely in a business of distributing and sell- 
ing sash, windows, doors, molding, and mill work manufactured from 
lumber by others. 

Par. 6. A substantial portion of the wholesale and retail purchasers 
of sash, windows, doors, molding, and mill work have expressed, and 
have, a preference for dealing direct with the manufacturer of prod- 
ucts being purchased. Such purchasers believe that they secure closer 
prices, superior quality and other advantages in dealing direct with 
the manufacturer rather than a selling agency or middleman. 

Par. 7. In the course of the operation of said business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
its sash, windows, doors, molding, ha mill work, the respondent, in 
its Dias Rianed Bhialdes and price lists, has nue extensive use of 
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the words “white pine” to designate the wood from which many of 
the wood products sold by it are made. The designation of said 
products by use of the words “white pine” in describing them serves 
as a representation to customers, prospective customers and the pur- 
chasing public generally that said products, to wit, sash, windows, 
doors and moldings are actually made of and from white pine. 

The wood from which said sash, windows, doors, and moldings, 
designated by the respondent as “white pine,” are actually produced, 
is obtained from that certain species of tree native to the mountainous 
regions of the Pacific slope, botanically designated as “Pinus ponder- 
osa.” Said Pinus ponderosa does not, either botanically or by com- 
mon name or in the character of lumber made therefrom, belong to 
that group of pine species known as white pine as set forth in 
Paragraph Eight. 

Par. 8. There is a certain group of pine species known both pop- 
ularly and botanically as “white pines.” They are a species of the 
genus Pinus, having certain botanical marks of distinction from other 
pines, and are further characterized by light, close-grained, soft 
wood in which the early- and late-formed portions of the annual rings 
or layers are not sharply defined and have thin and nearly white sap 
wood. Among the species of pine belonging to said described white 
pine groups is that botanically known as “Pinus strobus.” For 
many years Pinus strobus has been known as a building wood, has 
proved its remarkable value and has gained universal esteem among 
the trade and the purchasing public generally under its common 
designation of “white pine.” 

The wood of Pinus strobus is commonly characterized by its soft- 
ness, ease of working, its ability to stay in place after being fitted, 
its compatative freedom from resinous substances, its durability in 
uses where exposed to influences of decay and by its exceptionally 
high degree of uniformity of quality both locally and throughout its 
range and in individual specimens of the species. In each of these 
respects, and especially as regards uniformity of quality, the said 
Pinus strobus excels Pinus ponderosa. By reason of the above de- 
scribed characteristics and excellence products made from the Pinus 


strobus have a general tendency in lumber markets to command, and 


in general have commanded, a substantially higher price than prod- 


ucts made from Pinus ponderosa. A substantial portion of the pur-_ 


chasing public have expressed, and have, a preference for products | 
made from genuine white pine over products made from Pinus. 


ponderosa or any other species of wood. 


Par. 9. Many of the respondent’s competitors who manufacture, 
distribute and sell sash, windows, doors, and molding and other wood| 
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products, including lumber, made from Pinus ponderosa do not in any 
way represent that said products are actually made from Pinus 
strobus or white pine but truthfully represent said products to be 
made from the wood of and from which they are actually made. 

Many of respondent’s competitors who distribute and sell sash, 
windows, doors, moldings and similar mill work do not manufacture 
the products sold by them and do not in any way represent that they 
are the manufacturer of said products. 

Par. 10. Each and all of the false and misleading statements and 
representations made by the respondent in designating itself as a 
manufacturer by use of the word “Mills” in its corporate name and 
otherwise and in designating or describing the wood from which its 
sash, windows, doors, and moldings are made as being white pine or 
Pinus strobus, as hereinabove set out, in its catalogs, price lists and 
other advertising literature, in offering for sale and in selling its 
products was, and is, calculated to, and had, and now has, a tendency 
and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that all of said representa- 
tions are true. Further, as a direct consequence of the mistaken and 
erroneous beliefs, induced by the acts, advertisements and misrepre- 
sentations of the respondent, as hereinabove detailed, a number of the 
consuming public have purchased a substantial volume of respond- 
ent’s products such as sash, windows, doors and molding with the 
result that trade has been unfairly diverted to the respondent from 
its competitors likewise engaged in the business of distributing and 
selling similar products made from wood who truthfully advertise 
and represent the nature and character of their business and the 
nature and character of the wood from which said products are 
actually made. As a result thereof, substantial injury has been, and 
is now being, done by respondent to competition in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 11. The above and foregoing acts, practices, and representa- 
tions of the respondent have been and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Finprnes As to THE Facts, AND Orper 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on May 4, 1936, issued and served its 
complaint in this proceeding upon respondent, Lumber Mills Co., 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said Act. After the issuance 
of said complaint, and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of the allegations of said com- 
plaint were introduced by James T. Welch, attorney for the Com- 
mission, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by Edward M. Meany, for the respondent; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence; and the Commis- 
sion having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Lumber Mills Co., was organized 
on January 4, 1904 under and by virtue of the laws of the State of 
Illinois. Its principal office and place of business is located at 11 
South La Salle Street, in the city of Chicago, State of Illinois. It is 
now, and has been, since its incorporation, engaged in the business 
of distributing and selling sash, windows, doors, molding, and mill 
work made from wood. 

When orders are received for any of the products made from wood 
which it sells, it causes said products to be shipped and transported 
from its principal place of business in the State of Illinois, or from 
some other point where said products are manufactured or stored, 
to the purchasers thereof located at various points, in States of the 
United States other than the State of Illinois, or the State from which 
said shipments originate. The respondent has, at all times, main- 
tained a constant current of trade in said products made from wood, 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

At all times since its incorporation, respondent has been in sub- 
stantial competition with other corporations and with firms and in- 
dividuals likewise engaged in the business of distributing and selling, 
or of manufacturing, distributing and selling sash, windows, doors, 
molding, and mill work made from wood, in commerce among and 
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between the various States of the United States and in the District of 
Columbia. 

Par. 2. In order to induce the purchase of the products made 
from wood which it sells, respondent has caused to be printed and 
circulated throughout the various States of the United States to cus- 
tomers and prospective customers, various catalogues and price-lists. 
In all of said catalogues and price-lists, its corporate name, “Lumber 
Mills Co.,” has been prominently and conspicuously displayed. The 
corporate name containing the word “Mills” is also prominently 
displayed on respondent’s letterheads, order blanks, invoices and 
other business literature. The respondent has also adopted a design 
consisting of the word “Lumber” in cut-out letters with a black back- 
ground and the letters “Mills Co.” in considerably larger type directly 
thereunder. The entire design is shaped like a shield and has a 
general appearance of a trade-mark. In some of its advertising 
literature, respondent has also made use of the following statement: 

Prices are going higher. In the face of a rising market we are offering these 
remarkable values at this time to keep our factory busy during the winter 
months, to help employment and to help our dealer customers in combatting 

mail order competition. 

The use of the word “Mills” in its corporate name and in the 
design above referred to, together with the use of statements identical 
with or similar to the statement, hereinabove quoted, serve as repre- 
sentations to the respondent’s customers and the general buying 
public that the respondent owns, operates, or controls a mill wherein 
lumber products are converted or manufactured into sash, windows, 
doors, molding, and similar mill work. 

Par, 3. Respondent does not, in fact, own, operate or control any 
mill or mills for the manufacture from lumber of mill work such as 
windows, sash, doors, and molding. Respondent is not engaged in 
the business of manufacturing and is not itself a manufacturer as 
those terms are understood by the trade and the purchasing public 
generally, but is engaged solely in a business of distributing and 
selling sash, windows, doors, molding, and mill work manufactured 
from lumber by others. 

Par. 4. A substantial portion of the wholesale and retail pur- 
chasers of sash, windows, doors, molding and mill work have ex- 
pressed, and have, a preference for dealing direct with the manu- 
facturer of products being purchased. Such purchasers believe that 
they secure closer prices, superior quality and other advantages in 
dealing direct with the manufacturer rather than a selling agency or 


middleman. 
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Par. 5. In its catalogues and price-lists, the respondent has also used 
the words “white pine” to designate the wood from which many of 
the wood products sold by it are made. This designation serves as 
a representation to customers, prospective customers and the purchas- 
ing public generally that said products are actually made of, and 
from, white pine. 

The wood used in making said sash, windows, doors, and molding, 
designated by the respondent as being “white pine,” is obtained from 
that certain species of tree native to the mountainous regions of the 
Pacific slope which is botanically designated as “Pinus ponderosa.” 
Said Pinus ponderosa does not, either botanically or by common name, 
or in the character of lumber made therefrom, belong to that group of 
pine species known as white pine. 

Par. 6. There is a certain group of pine species known both popu- 
larly and botanically as “white pines.” They are a species of the 
genus Pinus, having certain botanical marks of distinction from other 
pines, and are further characterized by light, close-grained, soft wood 
in which the early and late formed portions of the annual rings or 
layers are not sharply defined and have thin and nearly white sap 
wood. Among the species of pine belonging to said described white 
pine groups is that botanically known as “Pinus strobus.” For many 
years Pinus strobus has been known as a building wood, has proved 
its remarkable value and has gained universal esteem among the 
trade and the purchasing public generally under its common desig- 
nation of “white pine.” 

The wood of Pinus strobus is commonly characterized by its soft- 
ness, ease of working, its ability to stay in place after being fitted, 
its comparative freedom from resinous substances, its durability in 
uses where exposed to influences of decay and by its exceptionally 
high degree of uniformity of quality both locally and throughout 
its range and in individual specimens of the species. In each of these 
respects, and especially as regards uniformity of quality, the said | 
Pinus strobus excels Pinus ponderosa. By reason of the above de- 
scribed characteristics and excellence, products made from the Pinus | 
strobus have a general tendency in lumber markets to command, | 
and in general have commanded, a substantially higher price than, 
products made from Pinus ponderosa. A substantial portion of the: 
purchasing public have expressed, and have, a preference for products; 
made from genuine white pine over products made from Pinus: 
ponderosa or any other species of wood. 

Par. 7. Many of the respondent’s competitors who manufacture,, 
distribute and sell sash, windows, doors, and molding and other wood! 
products, including lumber, made from Pinus ponderosa do not im 
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any way represent that said products are actually made from Pinus 
strobus or white pine but truthfully represent said products to be 
made from the wood of and from which they are actually made. 

Many of respondent’s competitors who distribute and sell sash, 
windows, doors, moldings and similar mill work do not manufacture 
the products sold by them and do not in any way represent that they 
are the manufacturers of said products. 

Par. 8. The false and misleading statements and representations 
made by the respondent in designating itself as a manufacturer 
by use of the word “Mills” in its corporate name and in its adver- 
tising literature, and in designating or describing the wood from 
which its wood products are made as being white pine, in its cata- 
logues, price-lists and other advertising literature, in offering for 
sale and selling its products, were, and are, calculate to, and had, 
and now have, a capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the erroneous belief 
that all of said representations are true. As a direct consequence 
of the mistaken and erroneous beliefs, induced by the false and mis- 
leading statements and representations above referred to, the con- 
suming public has purchased a substantial volume of respondent’s 
products with the result that trade has been unfairly diverted to the 
respondent from its competitors likewise engaged in the business of 
distributing and selling similar products made from wood, who 
truthfully advertise and represent the nature and character of their 
business and the nature and character of the wood from which said 
products are actually made. As a result thereof, substantial injury 
has been, and is now being, done by respondent to competition, in 
commerce among and between the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Lumber Mills 
Co., are to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 


purposes.” 
ORDER TO CEASE AND DESIST + 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 


1 Order published as modified on Feb. 24, 19387. 
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ent, testimony and other evidence taken before John J. Keenan, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions: 
of an Act of Congress approved September 26, 1914, entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, Lumber Mills Co., its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale and distribution of sash, windows, doors, molding, 
and mill work made from wood in interstate commerce or in the — 
District of Columbia, do forthwith cease and desist from: 

1. Using the words “white pine,” or the letters “w. p.” alone or in 
conjunction with any other word or words of similar meaning to: 
designate any lumber product made from the trees of the species 
Pinus Ponderosa ; 

2. Representing, directly or indirectly, through the use of the 
words “white pine” or the letters “w. p.”, alone or in conjunction 
with any other word or letters, that sash, windows, doors, molding 
and mill work made from wood of the tree species Pinus Ponderosa 
are made from white pine; 

3. Representing, directly or indirectly, through the use of the word 
“Mills” or any word or words of similar import and meaning in its | 
business or advertising literature that it is the manufacturer of the | 
products which it sells or that it owns, operates or controls any mills | 
wherein said products are manufactured ; 

4. Using the word “Mills,” alone or in conjunction with other | 
words of similar import and meaning in its corporate or trade name, | 
unless there appear in close proximity thereto and in letters of equal 
prominence other words clearly indicating that it is not the manu- | 
facturer of the products which it sells and does not own, operate 
or control the mills wherein said products are actually made, 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. | 
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PLOUGH, INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2817. Complaint, May 21, 1936—Decision, Dec. 7, 1936 


Where a corporation engaged in the distribution and sale of a certain acetyl 
salicylic acid product under the designation “St. Joseph Aspirin,” in sub- 
stantial competition with those likewise engaged in the distribution and 
sale of such products, and including many who manufacture, distribute, and 
sell aspirin without misrepresenting the quality or character of their respec- 
tive products or the effectiveness thereof in use for the treatment of various 
conditions of the body, and who do not falsely disparage such products of 
their respective competitors; in advertising the same in newspapers and 
periodicals of general circulation throughout the United States, together 
with featured display of the aforesaid name of its said product— 

(a) Represented that same gave quicker relief than, and was superior to, other 
aspirin and was fully effective for pains and colds and always brought 
prompt relief to those suffering therefrom, and that it exceeded in purity 
and accuracy of ingredients the rigid standards set by the United States 
Government, through such statements, in substance, as thus indicated, and 
“Brings quicker relief’, ete. ; 

Facts being that it does not give quicker relief than other aspirin of standard 
quality that meets requirements of United States Pharmacopoeia, is not 
fully effective for treatment of pains and colds and has no effect on the 
causative factors thereof, its use does not always bring prompt relief to 
those suffering from conditions named, Government has no stipulated stand- 
ards for aspirin, and specifications of the said Pharmacopoeia are minimum, 
with no upper limit, and its aforesaid representations and statements, with 
respect to nature and effect of its said product, were exaggerated, mislead- 
ing and untrue, and unfairly disparaged such products of its competitors ; 
and 
Represented that the cellophane wrappings of the containers of its said 
aspirin protected the purity of said product and were materially beneficial 
thereto, and that such a product required such wrapping under usual and 
normal conditions of sale to protect it from deterioration caused by mois- 
ture, and that failure so to wrap such products decreased their value or 
potency, through such statements as “Purity further protected by moisture- 
proof cellophane wrapping,” and “to guard this purity further, each pack- 
age is wrapped and sealed in moisture-proof cellophane ;” 

Facts being aspirin does not dissolve or deteriorate under usual and customary 
methods of merchandising, and wrapping of the containers of such product 
in moisture proof cellophane wrapping does not add to or protect the purity 
thereof and is not materially beneficial thereto, and failure of manufacturer 
or distributor of such products thus to wrap same does not decrease their 
value or potency ; 

With capacity and tendency to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that its said “St. Joseph Aspirin” 
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gaye quicker relief than other aspirin and had the properties thus claimed 
and implied therefor as above set forth, and that aspirin requires such 
cellophane wrapping as above indicated, and further to mislead and deceive 
a substantial portion of such public into erroneous and mistaken beliefs 
that aspirin products of competitors were inferior to and less effective 
than its said products for the reason they were not thus enclosed and for 
other reasons, and with result that a substantial number of the consuming 
public bought a substantial volume of its said product, and trade was un- 
fairly diverted to it from competitors likewise engaged in distribution and 
sale of aspirin and who truthfully advertise and represent their products 
and the effectiveness thereof in use; to the injury of competition in 
commerce: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. John J. Keenan, trial examiner. 
Mr. J. T. Welch for the Commission. 
Lake-Spiro-Cohn and Goodman & Galella, of Memphis, Tenn., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Plough, 
Inc., a corporation, hereinafter referred to as respondent, has been 
and now is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent, Plough, Inc., is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located in the city of Memphis, State of Tennessee. Respondent is 
now, and has been for some years, engaged in the business of dis- 
tributing and selling, in commerce as herein set out, a certain acetyl 
salicylic acid product known as “St. Joseph Aspirin.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said aspirin, when sold, to be transported from its principal 
place of business in the State of Tennessee to purchasers thereof lo- 
cated at various points in other States of the United States and in 
the District of Columbia. Respondent now maintains, and has main- 
tained at all times, a constant current of trade and commerce in said 
aspirin so distributed and sold by it, among and between the various 
States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpo- 
rations, firms, and individuals likewise engaged in the business of 
distributing and selling acetyl salicylic acid products such as aspirin, 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and operation of said business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said St. Joseph aspirin, respondent has caused advertisements to be 
inserted in newspapers and periodicals of general circulation through- 
out the United States. In all of said advertisements, respondent has 
caused the name of said product to wit: St. Joseph aspirin, to be 
prominently and conspicuously displayed, together with the following 
statements: 

(1) Brings quicker relief. 

Fully effective for pains and colds. 

Challenges the world in prompt pain relief. 

Stops pain promptly. 

It always brings prompt relief from pain and colds. 

(2) Even exceeds in purity the rigid standards of the United States Gov- 

ernment, 
So pure and accurate that it exceeds the rigid standards of the United 
States Government. 

(3) Purity further protected by moisture proof cellophane wrapping. 

And to guard this purity further, each package is wrapped and sealed in 
moisture proof cellophane. 

All of said statements, together with many similar statements, 
appearing in respondent’s advertisements purport to be descriptive of 
its product. In all of its advertising literature, the respondent rep- 
resents, through the statements and representations herein set out 
and other statements of similar import and effect, that (1) St. Joseph 
aspirin gives quicker relief than, and is superior to, other aspirin; 
(2) that St. Joseph aspirin is fully effective for pains and colds and 
its use always brings prompt relief to those suffering from pain and 
colds; (3) that St. Joseph aspirin exceeds in purity and accuracy of 
ingredients rigid standards set by the United States Government; 
(4) that wrapping of containers for St. Joseph aspirin in cellophane 
wrappings protects the purity of, and is materially beneficial to, said 
aspirin; and (5) that aspirin requires wrapping in cellophane, under 
usual and normal conditions of sale, to protect it from deterioration 
caused by moisture and failure to so wrap aspirin products decreases 
their value or potency. 

Par. 5. The representations made by respondents with respect to 
the nature and effect of its aspirin when used are grossly exaggerated, 
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false, misleading, and untrue. In addition, said representations and 
statements serve to, directly and by inference, disparage aspirin prod- 
ucts of respondent’s competitors. In truth and in fact, St. Joseph 
aspirin does not give quicker relief than other aspirin of standard 
quality and is not superior to other aspirin of standard quality. It 
is not fully effective for the treatment of pains and colds and has no 
effect on the causative factors of such conditions of the human body 
and its use does not always bring prompt relief to those suffering 
from the conditions named. The United States Government has not 
established standards for aspirin and such specifications for aspirin 
as are set out in the United States Pharmacopoeia are minimum 
specifications and there is no upper limit thereof. In truth and in 
fact, aspirin does not dissolve or deteriorate under the usual and cus- 
tomary methods of merchandising and the wrapping of the container 
of said product in a cellophane wrapping does not add to or protect 
the purity of said product and is not materially beneficial to said 
product. Failure to wrap aspirin in cellophane wrapping does not 
decrease the value or potency thereof. 

Par. 6. There are among respondent’s competitors many who manu- 
facture, distribute and sell aspirin who in no way misrepresent the 
quality or character of their respective aspirin or its effectiveness in 
use for the treatment of various conditions of the huraan body and who 
do not falsely disparage the aspirin products of their respective com- 
petitors. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating and describ- 
ing its product and the effectivenesss of its product, as hereinabove set 
out, in offering for sale and selling St. Joseph aspirin was, and is, cal- 
culated to, and had, and now has, the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the er- 
roneous belief that all of said representations are true, and to the 
further erroneous belief that aspirin products of its competitors are 
inferior to and less effective than St. Joseph aspirin for the reason 
that said products are not enclosed in cellophane wrappings and for 
other reasons. Further, as a direct consequence of the mistaken and 
erroneous beliefs, induced by the acts and misrepresentations of the 
respondent, as hereinabove detailed, a substantial number of the con- 
suming public has purchased a substantial volume of respondent’s 
St. Joseph aspirin with the result that trade has been unfairly di- 
verted to the respondent from competitors likewise engaged in the 
business of distributing and selling aspirin who truthfully advertise 
and represent their products and the effectiveness of said products in 
use. As a result thereof, injury has been, and is now being, done by 
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respondent to competition in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representations 
of the respondent have been, and are, all to the prejudice of the public 
and respondent’s competitors as aforesaid, and have been, and are, 
unfair methods of competition within the meaning and intent of Sec- 
tion 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


Report, Finpincs as ro THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, on May 21, 1936, issued and served its com- 
plaint in this proceeding upon respondent Plough, Inc., charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint, and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by James T. Welch, attorney for the Commission, before 
John J. Keenan, an examiner of the Commission theretofore duly 
designated by it, and in opposition to the allegations of the complaint 
by Leo Goodman, attorney for the respondent; and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence; and the Commission having 
duly considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Plough, Inc., is a corporation, organized 
and doing business under and by virtue of the laws of Delaware. Its 
principal office and place of business is located in the city of Memphis, 
State of Tennessee. It has been, and is now, engaged in the business 
of distributing and selling, in commerce among and between the vari- 
ous States of the United States, a certain acetyl salicylic acid product 
designated by it as “St. Joseph Aspirin.” 

Par. 2. When orders are received for said aspirin, the respondent 
causes said product to be shipped from its place of business in the 
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State of Tennessee to the purchasers thereof located at various points 
in other States of the United States and in the District of Columbia. 
Respondent has at all times maintained a constant current of trade 
in the aspirin distributed and sold by it, in commerce among and 
between the various States of the United States. 

Par. 3. In the sale of said St. Joseph aspirin, Plough, Inc., is now, 
and has been, in substantial competition with other corporations and 
with firms and individuals likewise engaged in the business of dis- 
tributing and selling acetyl salicylic acid products, such as aspirin, in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 4. For the purpose of inducing the purchase of St. Joseph 
aspirin, respondent has caused various advertisements to be inserted 
in newspapers and periodicals of general circulation throughout the 
United States. In all of said advertisements, it has caused the name 
of said product, to wit: St. Joseph Aspirin, to be prominently and 
conspicuously displayed, together with the followmg and many 
similar statements: 

(1) Brings quicker relief. 

Fully effective for pains and colds. 
Challenges the world in prompt pain relief. 
Stops pain promptly. 
It always brings prompt relief from pain and colds. 
(2) Even exceeds in purity the rigid standards of the United States 
Government. 
So pure and accurate that it exceeds the rigid standards of the United 
States Government. 
(8) Purity further protected by moisture proof cellophane wrapping. 


And to guard this purity further, each package is wrapped and sealed! 
in moisture proof cellophane. 


All of said statements, together with many similar statements, 
appearing in respondent’s advertisements, purport to be descriptive) 
of its product. In all of its advertising literature, the respondent: 
represents, through the statements and representations herein set 
out and other statements of similar import and effect, that (1) St. 
Joseph aspirin gives quicker relief than, and is superior to, othe 
aspirin; (2) that St. Joseph aspirin is fully effective for pains an 
colds and its use always brings prompt relief to those suffering: 
from pain and colds; (8) that St. Joseph aspirin exceeds in purity 
and accuracy of ingredients rigid standards set by the United States: 
Government; (4) that wrapping of containers for St. Joseph aspirin 
in cellophane wrappings protects the purity of, and is materially 
beneficial to, said aspirin; and (5) that aspirin requires wrapping in 
cellophane, under usual and normal conditions of sale, to protect if 
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from deterioration caused by moisture and that failure to so wrap 
aspirin products decreases their value or potency. 

Par. 5. The aforesaid representations made by respondent with 
respect to the nature and effect of its aspirin product are exagger- 
ated, misleading and untrue. In addition, said representations and 
statements serve to, directly or by inference, unfairly disparage 
aspirin products of respondent’s competitors. St. Joseph aspirin 
does not give quicker relief than other aspirin of standard quality 
that meets the requirements of the United States Pharmacopoeia. 
It is not fully effective for the treatment of pains and colds and has 
no effect on the causative factors of either pains or colds, but does 
possess analgesic properties. Its use does not always bring prompt 
relief to those suffering from the conditions named. The United 
States Government has no stipulated standards for aspirin. Such 
specifications for aspirin as are set out in the United States Pharma- 
copoela are minimum specifications and there is no upper limit 
thereof. The requirements of the United States Pharmacopoeia are 
as follows: 

Acetyl salicylic acid when dried to constant weight over sulphuric acid con- 
tains not less than 99.5 per cent of acetyl salicylic acid. (Page 14, Pharma- 
copoeia of the United States, 11 Decennial Revision.) 

St. Joseph aspirin does exceed the requirements of the United 
States Pharmacopoeia in that it contains more than 99.5% of acetyl 
salicylic acid. Aspirin does not dissolve or deteriorate under usual 
and customary methods of merchandising the product and the wrap- 
ping of the container of said product in a moisture proof cellophane 
wrapping does not add to or protect the purity of the product and 
is not materially beneficial to said product. The failure of the manu- 
facturer or distributor of aspirin products to wrap said products in 
cellophane wrapping does not decrease the value or potency of said 
products. 

Par. 6. There are among respondent’s competitors many who manu- 
facture, distribute and sell aspirin who in no way misrepresent the 
quality or character of their respective aspirin or its effectiveness in 
use for the treatment of various conditions of the human body and 
who do not falsely disparage the aspirin products of their respective 
competitors. 

Par. 7. The various statements and representations made by the 
respondent in describing its product, St. Joseph aspirin, and the 
effectiveness of said product in use, have the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken beliefs (1) that St. Joseph aspirin 
gives quicker relief than other aspirin; (2) that St. Joseph aspirin 
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is fully effective for pains and colds and its use always brings prompt 
relief to those suffering from pains and colds; (3) that St. Joseph 
aspirin exceeds in purity and accuracy of ingredients the rigid stand- 
ards set by the United States Government; (4) that the wrapping 
of containers of St. Joseph aspirin in cellophane wrappers protects 
the purity of and is materially beneficial to said aspirin; and (5) 
that aspirin requires wrapping in cellophane under usual and normal 
conditions of sale to protect it from deterioration caused by moisture 
and that failure to so wrap aspirin products decreases their value or 
potency. Said representations and statements have also had the 
capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken beliefs that 
aspirin products of its competitors are inferior to and less effective 
than St. Joseph aspirin for the reason that said products are not 
enclosed in cellophane wrappings and for other reasons. 

As a direct consequence of these mistakes and erroneous beliefs, a 
substantial number of the consuming public have purchased a sub- 
stantial volume of St. Joseph aspirin with the result that trade has 
been unfairly diverted to the respondent from competitors hkewise 
engaged in the business of distributing and selling aspirin who 
truthfully advertise and represent their products and the effectiveness 
of said products in use. As a result of the acts and practices, herein 
set out, injury has been, and is now being, done by respondent to 
competition in commerce among and between the yarious States of 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Plough, Inc., 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John J. Keenan, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provi- 
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sions of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent, Plough, Inc., its officers, repre- 
sentatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of a certain acetyl salicylic acid prod- 
uct known as “St. Joseph Aspirin,” in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from representing 
either directly or by inference, through advertisements inserted in 
newspapers, magazines, and periodicals of general circulation, radio 
announcements, booklets, pamphlets, or other advertising literature, 
or through any other means: 

1. that St. Joseph aspirin gives quicker relief than other aspirin; 

2. that St. Joseph aspirin is fully effective for pains and colds, 
and is the best thing in the world to stop pain, and its use always 
brings prompt relief to those suffering from pains and colds; 

3. that St. Joseph aspirin exceeds in purity and accuracy of ingre- 
dients, rigid standards set by the United States Government; 

4. that wrapping of containers for St. Joseph aspirin in trans- 
parent cellulose film, commonly designated as cellophane, preserves 
or adds to the purity or the freshness of aspirin, or is materially 
beneficial to said aspirin ; 

5. that aspirin requires wrapping in transparent cellulose film, 
commonly designated as cellophane, under usual and normal condi- 
tions of sale, to protect it from deterioration caused by moisture; 

6. that failure to wrap aspirin products in moisture-proof trans- 
parent cellulose film, commonly designated as cellophane, decreases 
the value or potency of said aspirin. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


JEAN VIVADOU AND HENRY G. LUBIN, DOING BUSINESS 
AS JEAN VIVADOU COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2820. Complaint, May 26, 1936—Decision, Dec. 8, 1936. 


Where two partners engaged in the manufacture and sale of toilet sundries, and 
with principal and only office or place of business in New York City— 

(a) Represented, through use of the word “Paris” in their letterheads, circulars, 
containers, and advertising matter, that they maintained offices in said city, 
notwithstanding fact they had no office, factory, or branch in said city, or 
in any other city or town so named, with result that a substantial portion 
of purchasing public was led to believe that their said products were made 
in or imported from France, for the toilet articles of which there is a 
well-known and marked preference on the part of many members of said 
public ; 

(b) Described a certain toilet article, in invoices, literature, advertising and 
correspondence, as “Lagoona” and “Sea Sponge,” and in circulars accom- 
panying the same and in its advertising describing the same as thera- 
peutic, ultra-violet ray treated, and a great health discovery, etc., referred 
thereto as a “sponge,” “Sea Sponge,’ “Wonder Sponge,” “natural sea 
growth,” “spawned in the romantic far away depths of the South Pacific 
waters, plucked by adventurous men,” and subjected to the “alchemy of the 
waters of the Pacific Ocean,’ facts being said article was a vegetable which 
resembled an elongated gourd, grown on bushes or shrubs on land and 
known and described as a “loofa,” and aforesaid various statements were 
false; and 

(c) Described a certain toilet article, in its invoices, correspondence, circulars 
and advertising, as a “Swansdown Puff,’ facts being said article was not 
made from that especially grown and treated goose down or swansdown, 
as known to trade and consuming public and as long thus designated and 
known, but was made from loose feathers or Marabou and was a decidedly 
cheap and inferior imitation of the article known and designated by trade 
as “Swansdown ;” 

With effect of misleading and deceiving a substantial portion of purchasing and 
consuming public into erroneous belief that all said representations were 
true, and into purchase of their said products in reliance thereon, and of 
unfairly diverting trade to them from competitors engaged in the sale in 
commerce of similar toilet sundries, who truthfully represent the nature 
and facts of their respective businesses, and character and quality of their 
respective products, to the substantial injury of the purchasing publie 
and of other dealers and manufacturers of such sundries in competition 
with them, and with effect of placing in the hands of wholesalers, jobbers, 
and retailers the means of making such false and misleading representa- 
tions to the purchasing public, and of thereby increasing their own sales 
of such dishonestly advertised or represented articles, and lessening market 
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for similar goods sold by other merchants, true nature of which is honestly 
stated : 
Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
Before Mr. John W. Norwood, trial examiner. 
Mr. James M. Hammond for the Commission. 
Mr. Stephen M. Bell, of New York City, for respondents. 


CoMPLAINT 


Pursuant to a provision of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Jean Vivadou and 
Henry G. Lubin, copartners doing business under the firm name and 
style of Jean Vivadou Company, hereinafter referred to as respond- 
ents, have been and are using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect, as follows: 

ParacrarH 1. Respondents, Jean Vivadou and Henry G. Lubin, are 
copartners, doing business under the firm name and style of Jean 
Vivadou Company, with their office and principal place of business 
located at 135 West 20th Street, New York City, in the State of New 
York. They are now, and have been, for a long time last past, en- 
gaged in the business of manufacturing toilet sundries in the State of 
New York, and shipping said products, when sold, to the purchasers 
thereof, some located in the State of New York, and others located in 
various States of the United States, and in the District of Columbia, 
and there is now, and has been for more than one year last past, a 
constant current of trade and commerce by respondents in the afore- 
said toilet sundries. In the course and conduct of their business the 
respondents are now, and for more than one year last past have been, 
in substantial competition with other individuals, and with corpora- 
tions, firms, and partnerships engaged in the sale of toilet sundries 
between and among the various States of the United States and the 
District of Columbia. 

Par. 2. Respondents market their products under the trade name 
“De Marsay,” which name is printed on the containers in which their 
products are sold, in circulars accompanying the same, and on its 
letterheads and other advertising matter. 

Par. 3. In the course and conduct of their business as described in 
paragraphs 1 and 2 hereof, and for a long time last past, respondents 
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herein, in soliciting the sale of and selling their merchandise in com- 
merce, as defined in said act, make use on their letterheads, circulars, 
trade literature, and advertising matter, in making and promoting 
the sales of their products as defined in paragraphs 1 and 2 hereof, 
of the word “Paris” in a manner calculated, or tending to show, and 
to represent, either directly or by implication, that they maintain 
offices at Paris, France, it being well known to respondents that many 
members of the purchasing public have a marked preference for toilet 
articles made in and imported from France. By means of which 
statements or representations a substantial portion of the purchasing 
public are led to believe that respondents’ products are made in or 
imported from France. 

In truth and in fact respondents have or maintain no office, factory, 
or plant, in Paris, France, or any other city or town by the name of 
Paris, and their principal and only office or place of business is 
located in New York City, State of New York. 

Par. 4. In the course and conduct of their business, and for a long 
time last past, respondents herein are and have been soliciting the 
sale of and selling in commerce, as defined in paragraph 1 hereof, a 
toilet article described in their invoices, literature, advertising and 
correspondence, as: 

LAGOONA 


SEA SPONGE 


In the circulars accompanying said article and in its advertising, 
statements are made in reference to the same, such as: 


THERAPEUTIC 
Ultra-Violet Ray Treated. 


Sea Sponge for Young and Old. 


A great health discovery—LAGOONA, Spawned in the romantic far away 
depths of the South Pacific waters, plucked by adventurous men—LAGOONA 
is then taken to the laboratories of a nationally known chemist. The alchemy 
of the waters of the Pacific Ocean is within this Natural sea growth. 
LAGOONA by itself is a Wonder Sponge, but, with its further treatment and 
additional life-giving forces of Ultra-Violet Rays, it becomes an aid to good 
health. 


In truth and in fact, the article described above is not a “Sea 
Sponge,” is not “Therapeutic,” is not “Ultra-Violet Ray Treated,” is 
not “Spawned in the far away depths of the South Pacific waters,” 
is not “plucked by adventurous men,” has never been subjected to the 
“alchemy of the waters of the Pacific Ocean,” and is not “taken 
to the laboratories of a nationally known chemist,” is not a “Natural 
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sea growth,” is not a “Wonder sponge,” or a “sponge,” but is a 
vegetable, resembling an elongated gourd, which grows on bushes or 
shrubs on land, and is a vegetable known and described as a loofah. 

Par. 5. In the course and conduct of their business, and for a long 
time last past, respondents have been and are now soliciting the sale 
of and selling in commerce, as defined in paragraph 1 hereof, a toilet 
article described in its invoices, correspondence, circulars, and adver- 
tising as a “Swansdown Puff.” 

In truth and in fact, the toilet article designated by respondent 
as a “Swansdown Puff” is not Swansdown as that article is known 
to the trade and to the consuming public, but consists of a puff made 
and manufactured from the feathers of the Marabou, a species of 
stork. 

Par. 6. The acts and practices of respondent in falsely repre- 
senting, advertising, marking and branding their products, or con- 
tainers thereof, in such a menner as to indicate, or to import or imply, 
that they have an office or branch in the city of Paris, and the prac- 
tice of falsely marking, branding or representing in their circulars, 
advertising, or invoices, a toilet article known as a “loofah” as being 
a “sponge,” “Sea Sponge,” a “Wonder sponge” which is “Therapeutic,” 
“Ultra-Violet Ray Treated,” “A great health discovery,” “Spawned 
in South Pacific waters,” and in the other ways described in para- 
graph 4 hereof, and the further practice of the respondents in falsely 
marking, branding, advertising, and selling puffs manufactured from 
stock feathers as “Swansdown,” are all, or any of such representa- 
tions are, calculated to mislead and deceive, and have and have had 
the capacity, tendency and effect of misleading and deceiving, and 
have misled and deceived a substantial portion of the purchasing and 
consuming public into the erroneous belief that all of said repre- 
sentations are true and to purchase respondents’ products in reliance 
on said representations. Because of such erroneous beliefs, trade is 
diverted to respondents from competitors engaged in the sale in inter- 
state commerce of similar toilet sundries. As a result thereof, sub- 
stantial injury has been and is now being done by respondents to 
the purchasing public, and other dealers and manufacturers of toilet 
sundries who truthfully represent their respective products, in com- 
petition with respondents, in commerce among and between the vari- 
ous States of the United States and the District of Columbia. 

Respondents have also placed in the hands of wholesalers, job- 
bers, and retailers, the means of making such false and misleading 
representations as above described, to the purchasing public, by 
which means, or any of them, they have increased their own sales 
of said toilet articles so dishonestly advertised or represented, thereby 
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lessening the market for similar goods sold by other merchants, the 
true nature of which is honestly stated. 

Par. 7. There are among the competitors of respondents, engaged 
in the sale of toilet sundries, as set forth in paragraph 1 hereof, 
individuals, corporations, firms, and partnerships, who do have offices 
or branches in Paris, and who do sell “sponges” or “sea sponges.” 
and who do sell “swansdown” puffs in interstate commerce and so 
represent their products; and there are likewise other firms, corpora- 
tions, partnerships, and individuals likewise engaged in interstate 
commerce, who do not have offices or branches in Paris, who do sell 
the article known and described as a loofah, and who do sell puffs 
made from marabou or stork feathers, which competitors do not in 
any manner misrepresent the location, nature, or extent of their 
business, or the nature, source or composition of their products. 

Par. 8. The above and foregoing acts, practices and representations 
of the respondents have been and are all to the prejudice of the pub- 
lic and respondents’ competitors, as aforesaid, and have been, and are, 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on May 26, 1936, issued and served its complaint 
in this proceeding upon the respondents Jean Vivadou and Henry 
G. Lubin, copartners doing business under the firm name and style of | 
Jean Vivadou Company, charging them with the use of unfair meth- | 
ods of competition in commerce in violation of the provisions of said | 
act. After the issuance of said complaint, and the filing of respond- | 
ents’ answer thereto, testimony and other evidence in support of the | 
allegations of said complaint were introduced by James M. Hammond, | 
attorney for the Commission, before John W. Norwood, an examiner: 
of the Commission theretofore duly designated by it, and in opposition|| 
to the allegations of the complaint by Stephen M. Bell, attorney for’) 
the respondents; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. | 

Thereafter the proceeding regularly came on for final hearing, 
before the Commission on the said complaint, the answer hereto, testi-_) 
mony and other evidence and brief in support of the complaint; and|) 
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the Commission having duly considered the record, and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParackapH 1. Respondents, Jean Vivadou and Henry G. Lubin, are 
copartners doing business under the firm name and style of Jean Viva- 
dou Company, with their office and principal place of business located 
at 135 West 20th Street, New York, in the State of New York. They 
are now, and have been, for a long time last past, engaged in the busi- 
ness of manufacturing toilet sundries in the State of New York and 
shipping said products, when sold, to the purchasers thereof, some 
located in the State of New York, and others located in various States 
of the United States and in the District of Columbia. There is now, 
and has been for more than one year last past, a constant current of 
trade and commerce by respondents in the aforesaid toilet sundries. 
In the course and conduct of their business the respondents are now, 
and for more than one year last past have been in substantial competi- 
tion with other individuals, and with corporations, firms, and partner- 
ships, likewise engaged in the sale of toilet sundries, in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business, respondents 
herein, in soliciting the sale of and selling their merchandise in com- 
merce, as herein set out, make use in their letterheads, circulars, con- 
tainers, and advertising matter of the word “Paris” in a manner 
calculated to, and having the effect of serving as a representation that 
they maintain offices at Paris, France. It is well known to respond- 
ents and to the trade generally, that many members of the purchasing 
public have a marked preference for toilet articles made in and im- 
ported from France. By means of said statements or representations, 
a substantial portion of the purchasing public is led to believe that 
respondents’ products are made in, or imported from, France. 

In truth and in fact, respondents have or maintain no office, factory, 
or branch, in Paris, France, or any other city or town by the name of 
Paris. Their principal and only office or place of business is located 
in New York, State of New York. 

Par. 3. In the course and conduct of their business, respondents 
herein are now, and have been, soliciting the sale of and selling in 
commerce as defined in paragraph 1 hereof, a toilet article described 
in their invoices, literature, advertising and correspondence, as: 
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LAGOONA 
SEA SPONGE 


In the circulars accompanying said article and in its advertising, 
statements are made in reference to the same, such as: 


THERAPEUTIC 
Ultra-Violet Ray Treated 
Sea Sponge for Young and Old 


A great health discovery—LAGOONA, Spawned in the romantic far away 
depths of the South Pacific waters, plucked by adventurous men—LAGOONA is 
then taken to the laboratories of a nationally known chemist. The alchemy of 
the waters of the Pacific Ocean is within this Natural sea growth. LAGOONA 
by itself is a Wonder Sponge, but, with its further treatment and additional life- 
giving forces of Ultra-Violet Rays, it becomes an aid to good health. 


The article described above is not a “Sponge,” a “Sea Sponge,” or 


“Wonder Sponge,” or a “Natural sea growth,” was not “Spawned in 
the romantic far away depths of the South Pacific waters,” was not 
“plucked by adventurous men,” and has never been subjected to the 
“Alchemy of the waters of the Pacific Ocean,” but is a vegetable 
resembling an elongated gourd which grows on bushes or shrubs on 
land, and is known and described as a “loofah.” 

Paw 4. In the course and conduct of their business, respondents 
have been, and are now, soliciting the sale of and sélledes' im commerce 
as defined in paragraph 1 hereof, a toilet article described in its 
invoices, correspondence, circulars and advertising as a “Swansdown 
Puff.” 

This toilet sundry designated by respondents as a “Swansdown 
Puff” is not made from Swansdown as that article is known to the 
trade and to the consuming public but. consists of a puff made and 
manufactured from Marabou, a trade name for loose feathers of vari- 
ous types, usually used for trimming women’s clothing. . 

Swansdown is now, and for many years past has been, a trade name 
used to designate especially grown and treated goose down, and by 
such name it is known to the trade and the purchasing public. It is, 
procured principally from France and is obtained by plucking the: 
large feathers from geese while growing so that when mature the, 
birds’ skin is covered only with down. The geese are then killed and | 
skinned, the skin being tanned with the down attached in the same.) 
manner as a fur. It is from this skin, with the down attached, that. 
Swansdown Puffs are manufactured, by cutting out circular disks of’) 
the size desired and sewing them together with the down on the out-- 
side. The respondents’ alleged Swansdown puffs were not made from) 
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this material, but from loose feathers stitched together, and are a de- 
cidedly cheap and inferior imitation of the article known and desig- 
nated by the trade name “Swansdown”. 

Par. 5. The acts and practices of respondents in falsely represent- 
ing, advertising, marking and branding their products, or containers 
thereof, in such a manner as to indicate, or to import or imply, that 
they have an office or branch in the city of Paris, and the practice 
of falsely marking, branding, or representing in their circulars, 
advertising, or invoices, a toilet article known as a “Loofah” as being 
a “Sponge,” “Sea Sponge,” or a “Wonder Sponge,” or a “Natural 
Sea Growth,” and the further practice of the respondents in falsely 
marking, branding, advertising, and selling puffs manufactured from 
Marabou feathers as “Swansdown,” are calculated to mislead and 
deceive, and have the capacity, tendency, and effect of misleading and 
deceiving, and have misled and deceived a substantial portion of the 
purchasing and consuming public into the erroneous belief that all 
of said representations are true, and into the purchase of respondents’ 
products in reliance on said representations. Because of such errone- 
ous beliefs, trade is unfairly diverted to respondents from competitors 
engaged in the sale in interstate commerce of similar toilet sundries, 
who truthfully represent the nature and size of their respective 
businesses and the character and quality of their respective products. 
As a result thereof, substantial injury has been, and is now being, 
done by respondents to the purchasing public, and to other dealers 
and manufacturers of toilet sundries in competition with respondents, 
in commerce among and between the various States of the United 
States and the District of Columbia. 

Respondents have also placed in the hands of wholesalers, jobbers 
and retailers, the means of making such false and misleading repre- 
sentations as above described, to the purchasing public, by which 
means, or any of them, they have increased their own sales of said 
toilet articles so dishonestly advertised or represented, thereby lessen- 
ing the market for similar goods sold by other merchants, the true 
nature of which is honestly stated. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Jean Vivadou 
and Henry G. Lubin, copartners doing business under the firm name 
and style of Jean Vivadou Company, are to the prejudice of the 
public and of respondents’ competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1914, entitled “An 
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Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before John W. Norwood, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, and in opposition thereto, 
and brief filed in support of the complaint, and the Commission hav- 
ing made its findings as to the facts, and its conclusion that the re- 
spondents have violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents Jean Vivadou and Henry G. 
Lubin and each of them, as individuals and as copartners doing busi- 
ness under the firm name and style of Jean Vivadou Company, or 
under any other trade name, their representatives, agents, and em- 
ployees, in connection with the offering for sale, sale and distribution 
of their products, including toilet sundries, in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

(1) Representing through the use of the word “Paris”, alone or 
in conjunction with any other word or words, or through any means 
whatsoever, that they own, operate, or maintain offices, branches or 
factories at Paris, France, or at any place other than in the city of 
New York, State of New York, or where such offices, branches, or 
factories are actually maintained ; 

(2) Designating or representing in any manner that the vegetable 
growth known as a “Loofah” is a Sponge, a Sea Sponge, a Wonder 
Sponge, or a Natural Sea Growth, or making any similar repre- 
sentations ; 

(3) Using the term “Swansdown” in connection with the word 
“Puff”, or any other word to designate or describe an article unless 
said article is manufactured from the down of a swan or from the 
specially prepared skin of a goose with its original down attached; 

(4) Representing an article made from Marabou feathers as being 
Swansdown. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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Syllabus 


IN THE MATTER OF 


FALL RIVER WHOLESALE GROCERS’ ASSOCIATION 
ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2677. Complaint, Jan. 4, 1936—Decision, Dec. 9, 1936. 


Where a wholesale grocers association, and the members thereof, serving a trade 
area in certain States contiguous to a Massachusetts city; in pursuance of a 
policy, agreed upon and adopted by such members, of refusing to deal with 
manufacturers of grocery products who had sold, or sold, their products to 
retailers in the region in question— 

(a) Informed manufacturers of policy of such association and its members, and 
threatened to refuse, and refused, to purchase from such manufacturers as 
failed or refused to comply with their wishes that they do not distribute their 
products to retailers thereof ; 

(b) Placed on the unfair list of the association, for Selling to large retailers 
in region in question, name of a large milk product manufacturer, and 
warned its members to cease handling products thereof under penalty of 
forfeiting their association deposits, and advised manufacturer of such 
action and that association members would no longer be allowed to do 
business with it; 

(c) Issued and distributed a letter announcing that its members had ‘“de- 
cided definitely to cooperate only with those producers, packers, or manu- 
facturers who will confine themselves to selling their merchandise to whole- 
sale grocers,” and requested that the recipients thereof advise as to whether 
or not they would cooperate in the matter; 

(d@) Reached an agreement between their said wholesalers’ association and that 
of the retail grocers in the region in question, working to the prevention 
and restraint of purchases by retailers direct from manufacturers, and 
threatened to suspend any wholesaler member who refused to sign and sub- 
scribe thereto; and 

(e) Took, at different times, course of action similar to that hereinabove indi- 
eated against large sugar and coffee manufacturers ; 

With result that manufacturers were coerced into refusing to sell their products 
direct to retailers, including large retailer competitors of association mem- 
bers, sales and distribution by manufacturers to retailers in region in ques- 
tion were restrained and prevented, and interstate commerce in groceries 
was unduly restrained and hindered, and there was an undue tendency to 
substantially lessen, restrict, and suppress competition in interstate sale of 
such products therein : 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Ur. John J. Keenan, trial examiner. 


Mr. Daniel J. Murphy for the Commission. 
Mr. Isador S. Levin, of Fall River, Mass., for respondents. 
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ComMPLAINT 


4 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that each and all of 
the parties named in the caption hereof have been and now are using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint and states its charges in that respect as follows: 

Paracrapy 1. Respondent Fall River Wholesale Grocers’ Associa- 
tion is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Massachusetts, for the as- 
serted purpose of furthering harmonious relations between the whole- 
sale and the retail grocery dealers of Fall River in said State, and has 
its principal place of business at said Fall River. Said respondent 
had and has as its particular avowed purpose to cooperate with the 
independent retail grocery stores in said Fall River and contiguous 
region in offering special sales and inducements to customers in an 
effort to meet the competition of the chain grocery stores. For brev- 
ity and convenience this respondent will be hereinafter designated as 
the “Wholesalers’ Association.” 

Each of the respondents American Wholesale Grocery Company, 
Allen Slade & Company, Chabot Brothers, and Portuguez Wholesale 
Grocery Company, is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Massachusetts. 

Respondents Abraham I, Yamins and Samuel Levin are copartners 
doing business in the name of New England Wholesale Grocery Com- 
pany; and respondents Murray S. Olinick and George Feinberg are 
copartners doing business in the name of Economy Wholesale Grocery 
Company. 

Respondent Morris Horovitz is an individual trading as Fall River 
Paper & Supply Company; respondent Joseph Horovitz is an indi- 
vidual trading as Joseph Horovitz & Company; and respondent Phil- 
lip J. Roy is an individual trading as Roy Paper Company. 

Each of said respondents has its, their and his principal place of 
business in said city of Fall River, State of Massachusetts, and each of 
them except the Wholesalers’ Association is engaged in the business 
of selling and distributing food and grocery products at wholesale 
in the region of said Fall River. Said Fall River region comprises 
not only said city of Fall River but also the trade area contiguous to 
it in the State of Massachusetts and also in the State of Rhode Island. 
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Each of said corporations, partnerships, and individuals was at all the 
times hereinafter mentioned and isa member of said Fall River Whole- 
sale Grocers’ Association for the purpose of promoting and protect- 
ing its, their and his common interests and business affairs, and said 
respondents will for brevity and convenience be hereinafter designated 
as “member respondents” when differentiation of them from respond- 
ent Wholesalers’ Association is necessary. Said member respondents 
purchased and purchase in interstate commerce the food and grocery 
products sold and distributed by them in the said Fall River region 
from manufacturers and producers in other States than the State of 
Massachusetts and which products so purchased were and are shipped 
from such other States into the State of Massachusetts to said mem- 
ber respondents and were and are there sold and distributed by each 
of said member respondents to retailers in the States of Massachusetts 
and Rhode Island. 

Respondent Wholesalers’ Association is an organization which has 
provided and does provide a means or channel for its members acting 
in concert and in the name of said association to further their com- 
mon interests in their businesses mentioned above, and each of the 
member respondents utilizes it for its, their or his private purposes. 
The acts of said association, therefore, have represented and do rep- 
resent and have been and now are the acts of such members resulting 
from agreements, express or implied, between and among, and con- 
certed action and conspiracy of all of, said respondents in their said 
common interests and in the furtherance of their said private purposes. 

Par. 2. In the course and conduct of the business and activities of 
respondent Wholesalers’ Association and of the concerted action and 
conspiracy above stated of all the respondents, and at various times 
during the past three years, respondent Wholesalers’ Association in 
behalf of itself and of each and all of said member respondents, and 
in pursuance of a policy agreed upon and adopted by said member 
respondents of refusing to deal with manufacturers of food and 
grocery products who have sold or sell such products to retailers 
thereof in the said Fall River region, or to wholesalers of such prod- 
ucts in said region who are not members of respondent Wholesalers’ 
Association, by the use of unlawful threats, intimidations, and boy- 
cotts has restrained and prevented and does restrain and prevent 
various manufacturers of such products selling and distributing the 
same in interstate commerce from making sales and distributions 
thereof in said Fall River region to any individual, partnership, 
or corporation in said region engaged in the sale and distribution 
of such products other than the member respondents above named, 
and specifically has by such unlawful means restrained and pre- 
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vented and does restrain and prevent and has sought and does seek 
to restrain and prevent all such sales and distributions in said Fall 
River region by such manufacturers to retailers of such products 
and to wholesalers thereof who are not members of respondent Whole- 
salers’ Association; and solely as a result of such unlawful threats, 
intimidations, and boycotts, various manufacturers of such products 
selling and distributing same in interstate commerce who have been 
ready, willing, and able to make sales and distributions thereof in 
said Fall River region to retailers of such products and to whole- 
salers thereof who are not members of respondent Wholesalers’ Asso- 
ciation, have been and are restrained and prevented from making 
any sales and distributions in interstate commerce of such products 
to certain of said retailers and to certain of said wholesalers who are 
not members of respondent Wholesalers’ Association, and in some 
instances where some restricted sales and distributions in interstate 
commerce have been made to certain other of said retailers and of 
said wholesalers who are not members of respondent Wholesalers’ 
Association by certain manufacturers, the member respondents have 
by agreement and concerted action among themselves and with re- 
spondent Wholesalers’ Association discontinued making purchases in 
interstate commerce from such manufacturers of such products there- 
tofore purchased in interstate commerce by them from such manu- 
facturers and have thereupon and thereafter declined and refused to 
make any purchases whatever of such products from such manufac- 
turers while and so long as such manufacturers continued to make 
sales and distributions in said Fall River region of such products 
to such retailers or to such wholesalers who are not members of 
respondent Wholesalers’ Association. 

In the course and conduct of the business and activities of respondent 
Wholesalers’ Association and of the concerted action and conspiracy 
above stated of all the respondents, certain manufacturers of food 
and grocery products sold and distributed in interstate commerce 
have been compelled by respondents to accept pooled orders for such 
products for shipment in carload lots in order that the member re- 
spondents might obtain the advantage of the lower freight rate and 
incidental expenses applicable to carload shipments when the total | 
of such pooled orders has been less than a carload lot, have been | 
compelled in connection with such shipments to carry for their own | 
account the unsold residuum of such carload shipments, but have | 
been restrained and prevented in such instances from selling any 
part of such residuum in said Fall River region to retailers of such 
products or to wholesalers thereof who are not members of respondent 
Wholesalers’ Association and instead have been required and com- 
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pelled by boycotts and threats of boycott and other unlawful means 
to store said residuum in the custody of some one of the member 
respondents until such residuum has been purchased and absorbed 
by the member respondents in the due course of their businesses. 
In consequence of such action on the part of respondent Wholesalers’ 
Association and of the member respondents, such manufacturers were 
obliged to and did actually discontinue selling their said products 
to such wholesalers who were not members of respondent Whole- 
salers’ Association when and although said non-member wholesalers 
were ready, willing, and able to purchase said products. 

In the course and conduct of the business and activities of the 
respondent American Wholesale Grocery Company and in further- 
ance of the concerted action and conspiracy above stated of all the 
respondents, said respondent threatened to boycott a certain manu- 
facturer by refusal to continue handling its product if said manu- 
facturer delivered to a public warehouse in Fall River the unsold 
residuum of its shipment in pooled cars. 

In the course and conduct of the business and activities of re- 
spondent Wholesalers’ Association and of the concerted action and 
conspiracy above stated of all the respondents, the member respond- 
ents in their status as members of the Wholesalers’ Association fre- 
quently held and hold general and special meetings for the interchange 
of information concerning the furtherance of their efforts to prevent 
and restrain sales by manufacturers to retailers and to wholesalers 
who are not members of the respondent Wholesalers’ Association, 
concerning any sales of such character that are made by manufac- 
turers, and concerning the action necessary to be taken to prevent 
and restrain further sales of such character and to effectuate their 
policy of preventing and restraining such transactions; and there- 
upon all of said respondents have concerted and agreed and do con- 
cert and agree upon a course of common action to that end, consisting 
of bringing pressure to bear upon any such manufacturer to cease 
making such sales and of attempting by personal intimidation, threats 
of boycott and actual boycott to coerce such manufacturer to refrain 
thereafter from making any such sales and from supplying retail 
dealers with such products direct and from supplying wholesale deal- 
ers who are not members of the Wholesalers’ Association with such 
products out of pooled car shipments. Respondents used and use 
other concerted and coercive means to effectuate their said conspiracy 
to restrain and prevent such sales. 

In the course and conduct of the business and activities of the 
respondent Wholesalers’ Association and of the concerted action and 
conspiracy above stated of all the respondents, an agreement was 
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reached between respondent Wholesalers’ Association and the associa- 
tion of retail grocers in the Fall River region looking to the pre- 
vention and restraint of purchases by retailers direct from manu- 
facturers, and the respondent Wholesalers’ Association threatened to 
suspend or expel any member refusing to sign and subscribe to such 
agreement, F 

In the course and conduct of the business and activities of respond- 
ent Wholesalers’ Association and of the concerted action and con- 
spiracy above stated of all the respondents, respondent Wholesalers’ 
Association actually placed upon its “unfair list” for boycott a par- 
ticular manufacturer who had not conformed to the demands and 
requirements of the respondent Wholesalers’ Association above al- 
leged and obliged all of its members to cease handling the products 
of said manufacturer on penalty of forfeiture of deposits of said 
members held by respondent Wholesalers’ Association as a guaranty 
of their conformity to its requirements, and said manufacturer was 
notified by said respondent Wholesalers’ Association that it had been 
placed on said respondent’s “unfair list” and that Association mem- 
bers would discontinue handling the merchandise of said manufac- 
turer “because of unfair and unethical business methods” and 
respondent Wholesalers’ Association also at the same time voted that 
similar action would be taken in respect of certain other manufactur- 
ers if said manufacturers did not cease selling their products direct to 
retailers. Solely in consequence of such action of respondent Whole- 
salers’ Association, the manufacturer first above referred to discon- 
tinued selling its products direct to large retailers in the Fall River 
region and continued under such restraint for a considerable period 
of time. Solely in consequence of such action by respondent Whole- 
salers’ Association all of the member respondents except the New 
England Wholesale Grocery Company ceased making purchases from 
one of the other manufacturers above referred to. 

Par. 3. The above alleged acts and things done by respondents, 
including specifically among them the blacklisting and boycotting of 
manufacturers, the threatening of boycott and the conspiracy to do 
those acts and things, have tended and do tend and will continue to 
tend unduly and unreasonably to restrain trade and commerce be- | 
tween and among the several States of the United States, in that they 
have tended and do tend to close certain of the outlets within the | 
States of Massachusetts and Rhode Island for the direct and immedi- | 
ate sale by manufacturers and producers in other States of products. 
shipped by them into said State of Massachusetts, to deprive 
manufacturers and producers in other States of the right and oppor-. 
tunity freely to trade with and make sales to all wholesalers and. 
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retailers and prospective purchasers in said State of Massachusetts 
and to deprive certain wholesalers and retailers and prospective pur- 
chasers in said State of Massachusetts of the right and opportunity 
freely to trade with and make purchases and obtain shipments from 
manufacturers and producers in other States, and to deprive such 
last mentioned wholesalers and retailers and prospective purchasers 
in said State of Massachusetts of the right and opportunity and 
advantage secured and exercised and enjoyed by respondents in re- 
spect of the lower freight rates and incidental expenses on shipments 
from manufacturers in other States in carload lots or pooled cars 
and thereby depriving such last mentioned wholesalers and retailers 
in the State of Massachusetts from passing on to the purchasing and 
consuming pubhe in said Fall River region the advantages and sav- 
ings of such lower freight rates and incidental expenses and other 
competitive benefits flowing from such lower freight rates; and have 
also tended and do tend by such limitation and restriction of the total 
number of wholesalers and retailers in the Fall River region securing 
and exercising and enjoying such advantage of lower freight rates 
to limit and restrict the benefits to said purchasing and consuming 
public flowing therefrom. Such acts and things substantially and 
unduly and unreasonably lessen, restrain, and suppress free and open 
competition in the sale and distribution in interstate commerce of 
said food and grocery products in the said Fall River region, obstruct 
the free and natural flow of interstate commerce in said region and 
deny to consumers of said products in said Fall River region the 
advantages in price and otherwise which they would obtain from the 
free and natural flow of commerce in said products under conditions 
of free and unobstructed competition. Consequently said acts have 
been and are and will continue to be to the prejudice and injury of 
the public and of the competitors of respondents and of the manu- 
facturers and producers both those who do and particularly those 
who do not, comply with and adhere to the limitations of trade and 
commerce imposed by the respondents above mentioned. 

Par. 4. There were and are among the competitors of respondent 
in the said Fall River region other wholesalers who are not members 
of respondent Wholesalers’ Association who would freely purchase 
from manufacturers in other states similar and substantially identical 
products to the products hereinabove mentioned as being purchased 
by respondents, as well as retailers who would also freely make such 
purchases, and to which said other wholesalers and said retailers said 
manufacturers would freely sell such similar and substantially iden- 
tical products and to whom said manufacturers would freely make 
shipments in pooled ears as had been and are made to the member 
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respondents, were it not for the aforesaid acts and restraints of re- 
spondents above mentioned. Such acts and things done by respond- 
ents substantially and unduly and unreasonably lessen, restrain and 
suppress free and open competition in the sale and distribution in 
interstate commerce of said food and grocery products in said Fall 
River region, obstruct the free and natural flow of interstate com- 
merce in said region and deny to said other wholesalers, to said 
retailers and to the public in said Fall River region the advantages in 
price and otherwise which they would obtain from the free and 
natural flow of commerce in said products under conditions of free 
and unobstructed competition and have diverted and do divert 
and have tended and do tend to divert business from said other 
wholesalers. Consequently said acts have been and are and will con- 
tinue to be to the prejudice and injury of said competitors of re- 
spondents. The member respondents would also, except for the acts 
and things done by them in pursuance of their concerted action and 
agreements and conspiracy as herejnabove stated, be naturally and 
normally in competition with each other in price and otherwise; and 
consequently said acts have been and are and. will continue to be to 
the prejudice and injury of said member respondents as competitors 
each with the others. 

Par. 5. The above acts and things done and caused to be done by 
the respondents were and are each and all to the prejudice of the 
public and of respondents’ competitors and constitute unfair methods 
of competition in commerce within the meaning and intent of Section 
5 of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on January 4, 1936, issued and served its 
complaint in this proceeding upon the respondents, Fall River 
Wholesale Grocers’ Assn. et al., charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondents’ answer, the Commission, by order entered herein, granted 
respondents’ motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of the complaint to be true with certain reservation stated therein, to 
wit: the respondents would not admit that they interfered with the 
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sources of supply of wholesale grocers as alleged in the complaint, 
and waiving the taking of further evidence and all other intervening 
procedure, which substitute answer was duly filed in the office of the 
Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute an- 
swer, briefs and oral arguments of counsel having been waived, and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Fall River Wholesale Grocers’ Associa- 
tion, is a voluntary association with its principal place of business 
located at Fall River, Mass. Said respondent association member- 
ship consists of the following respondent corporations, copartner- 
ships, and individuals: 

Allen Slade and Company, a corporation organized under the laws 
of the Commonwealth of Massachusetts; 

American Wholesale Grocery Company, a corporation organized 
under the laws of the Commonwealth of Massachusetts; 

Chabot Brothers, a corporation organized under the laws of the 
Commonwealth of Massachusetts; 

Fall River Economy Wholesale Grocery Company, a corporation 
organized under the laws of the Commonwealth of Massachusetts; 

Fall River Paper and Supply Company, a corporation organized 
under the laws of the Commonwealth of Massachusetts; 

Joseph Horvitz, an individual trading under the name and style 
of Joseph Horvitz and Company; 

Abraham I. Yamins and Samuel Levin, copartners trading under 
the firm name and style of New England Wholesale Grocery 
Company ; 

Portuguez Wholesale Grocery Company, a corporation organized 
under the laws of the Commonwealth of Massachusetts ; 

Philip J. Roy, an individual trading under the name and style of 
Roy Paper Company. 

Each of the above named corporations, copartnerships, and in- 
dividuals have been engaged for some time past, as wholesalers in 
groceries and in the sale and distribution of said products in the 
region of the city of Fall River, State of Massachusetts. Said Fall 
River region comprises not only said city of Fall River, but also the 
trade area contiguous to it in the State of Massachusetts, and also in 
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the State of Rhode Island. Said member respondents purchase said 
groceries sold and distributed by them in the said Fall River region 
from manufacturers and producers in other States than the State of 
Massachusetts, and which products so purchased are shipped from 
such other States into the State of Massachusetts to said member 
respondents, and are then sold and distributed by each of said mem- 
ber respondents to retailers in the States of Massachusetts and Rhode 
Island. 

In the course and conduct of their respective businesses, said cor- 
porations, copartnerships, and individuals were and are in competi- 
tion with other corporations, copartnerships, and individuals, who 
are not members of respondent Wholesalers Associations, but who 
were likewise engaged in the sale and distribution in interstate com- 
merce of similar products in competition with such members. 

The respondent Wholesalers Association and its members as a 
result of agreements, express or implied, have acted in concert and 
conspiracy between and among themselves for the advancement of 
their common interests and private purposes. 

Par. 2. In the course and conduct of the business and activities 
of respondent Wholesalers Association and of the concerted action 
and conspiracy above stated of' all the respondents, and at various 
times during the past three years, respondent Wholesalers Associa- 
tion in behalf of itself and of each and all of said member respond- 
ents, and in pursuance of a policy agreed upon and adopted by said 
member respondents of refusing to deal with manufacturers of gro- 
cery products who have sold or sell such products to retailers thereof 
in the said Fall River region, informed various such manufacturers 
of the policy of the respondent association and its members that they 
should not distribute said grocery products to retailers of such 
products and threatened that such members would and they did 
refuse to purchase from manufacturers who failed or refused to 
comply with their wishes in that respect. Respondent association 
and its members by the use of such unlawful threats and boycotts 
have restrained and prevented sales and distributions in the said Fall 
River region by such manufacturers to retailers of such products. 
Carrying out such policy, said association wrote to a large manufac- 
turer of milk products that surplus evaporated milk shipped in pool 
cars must not be delivered by it to a public warehouse and that, if 
this were done, its members would refuse to deal further in its 
products. The company addressed, in order to save itself from loss 
of business, was obliged to and did discontinue selling its products to 
two competitors of said members of said respondent Wholesalers 
Association, and to warehouse surplus milk with a member thereof. 
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On February 27, 1935, at a meeting of said respondent Wholesalers 
Association, the manufacturer referred to was placed on the associa- 
tion’s unfair list on account of its selling to large retailers in the 
Fall River region and all members of the association were warned 
to cease handling said company’s products on penalty of forfeiting 
their deposits made with said association for the purpose of securing 
their comphance with its rules. The association also informed the 
manufacturer of this action, and that its members would no longer be 
allowed to do any business with it. Said manufacturer was there- 
upon obliged to discontinue selling its products to several large 
retailers, who were competitors of the association’s members, and said 
manufacturer requested that its name be removed from the associa- 
tion’s unfair list. On May 26, 1936, the association issued and dis- 
tributed a letter announcing that its members had “decided definitely 
to cooperate only with those producers, packers, or manufacturers 
who will confine themselves to selling their merchandise to wholesale 
grocers,” and asked for replies showing whether the concerns so 
addressed would or would not cooperate in the matter. 

Tn the course of the activities of the respondents as above stated, an 
agreement was reached between respondent Wholesalers Association 
and the Association of Retail Grocers in the Fall River region work- 
ing to the prevention and restraint of purchases by retailers direct 
from manufacturers, and the respondent Wholesalers Association 
threatened to suspend any member refusing to sign and subscribe to 
such agreement. 

At different times, similar course of action was taken against large 
manufacturers of sugar and of coffee with the result that manufac- 
turers were coerced into refusing to sell their products direct to 
retailers, whereby interstate commerce in groceries was unduly 
restrained and hindered. 

Par. 3. The results of the acts of the said respondents, as herein 
before set out in paragraph 2, have been to unduly tend to substan- 
tially lessen, restrict, and suppress competition in the interstate sale 
of grocery products particularly in the above described Fail River 
region. 

CONCLUSION 


The aforesaid acts and practices of the respondents, Fall River 
Wholesale Grocers’ Assn. et al., are to the prejudice of the public 
and of respondents’ competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on November 10, 1936, by respondents admitting all the ma- 
terial allegations of the complaint to be true with a certain reserva- 
tion stated therein, to wit: the respondents would not admit that 
they interfered with the sources of supply of wholesale grocers as 
alleged in the complaint, and waiving the taking of further evidence 
and all other intervening procedure, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Fall River Wholesale Grocers’ 
Assn. and Allen Slade & Company, American Wholesale Grocery 
Co., Chabot Brothers, Fall River Economy Wholesale Grocery Co., 
Fall River Paper & Supply Co., Joseph Horvitz and Company, New 
England Wholesale Grocery Company, Portuguez Wholesale Grocery 
Company, and Roy Paper Company, their officers, representatives, 
agents, and employees, in connection with the offering for sale, sale 
and distribution of grocery products in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

(1) Adopting, enforcing or attempting to put into effect any un- 
derstanding, agreement, combination, or conspiracy among and 
between themselves to restrict, restrain, suppress, and eliminate com- 
petition in the sale and distribution of grocery products in interstate 
commerce, by interfering with the source of supply of retailers; 

(2) Persuading, threatening or coercing manufacturers to dis- 
tribute their products only through wholesalers, and to cease and 
refrain from dealing with retailers; 

(3) Any other similar means or methods of coercing manufac- 
turers into distributing their products through wholesalers exclu- 
sively. 

It ts further ordered, That within 60 days from the date of the 
service of this order upon said respondents that they file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which this order has been complied with. 
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Syllabus 


IN THE MATTER OF 


GALION METALLIC VAULT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2317. Complaint, Mar. 6, 1935—Decision, Dec. 11, 1936. 


Where a corporation engaged in the manufacture of air seal and of mechanically 
sealed and closing burial vaults, made of one of the highest grade and 
quality of non-ferrous metals obtainable for such purpose and also of a 
non-ferrous metal which would corrode in some soils of the United States, 
and in the sale of said products to jobbers, funeral directors, and under- 
takers, in substantial competition with those engaged in the sale and 
distribution of metal, stone, concrete, and other burial vaults in and 
between the various States— 

(a) Represented, in certificates of warranty and in advertising the same in 
periodicals of wide interstate circulation and in booklets, circulars, pam- 
phlets, letters, and through photographs and testimonials, and in other 
advertising media, circulated among its customers and prospective cus- 
tomers in the several States, that its said air seal vaults were waterproof 
and airtight at time of interment and after, and that its said vaults, gener- 
ally were made of rust resisting metal and would endure as waterproof 
under all conditions for fifty years, and afforded absolute protection against 
water and other external elements, buried, for twenty-five or fifty years or 
more, and that its said vaults gave insurance that the processes of change 
would be undefiled by the action of water, earth, or other foreign elements, 
gave permanent burial protection and greater resistance than the bronze 
of the ancients, and were practically indestructible and would not crush 
in; and 

(b) Made use of certificates of warranty, in connection with the sale and offer 
of its said vaults, which guaranteed against damage to the contents thereof 
through water or other elements admitted because of the failure of the 
same due to rust or corrosion, and undertook, in such event, to replace 
such vaults without cost ; 

The facts being that, while its said vaults were made with great care by 
skilled workmen, and the ferrous metal of which made was one of the 
highest grades and quality obtainable for such purpose, impervious and 
impenetrable by air, moisture, and living organisms within the earth during 
the life of the metal, it was not rust or corrosion-proof to the extent that 
it would never rust or corrode after burial, and, once rusted or corroded 
to a certain extent during a period of years, it would, like all other 
material, crumble and disintegrate ; non-ferrous metal, corrosive in some 
soils as aforesaid, was impervious to water only until penetration through 
corrosion or other causes; corrosive qualities, present in all soils, vary 
greatly, so that, while in many sections throughout the United States in 
which soil corrosion is not a problem a twelve-gauge metal vault, buried, 
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would resist penetration thereby for more than one hundred years, in other 
soils its said ferrous metal vaults would pit through and cease to be 
waterproof in from eight to ten years; conjunction of conditions, which does 
not always exist, must obtain in case of said air seal vaults in order to 
provide protection from entering water, its said vaults and materials 
from which made had not been tested under ground for full period of fifty 
years, or been manufactured or advertised for such length of time, and its 
said ferrous metal vaults would not, in some of the more corrosive soils, 
remain waterproof for such a period, and its vaults, buried, would and 
often do permit entrance of air, vermin, and water; disinterment is rare and 
it had rarely been called upon to replace the same; 

With capacity and tendency, as a result of such misleading acts and practices, 
to induce the public to purchase and use said products in the belief that 
such statements and representations, which were each and all to the 
prejudice of the public, were true, and to divert unfairly trade to it from 
competitors engaged in sale and distribution of metal burial vaults: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. E. J. Hornibrook for the Commission. 
Mr. Herman L. Weisman, of New York City, and Wazte, Schindel 


& Bayless, of Cincinnati, Ohio, for respondent. 


ComMPLAINT 


Acting in the public interest and pursuant to the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission charges that 
the Galion Metallic Vault Company, a corporation, hereinafter re- 
ferred to as respondent, has been and is now using unfair methods 
of competition in commerce, as “commerce” is defined in said act, 
and in violation of an Act of Congress approved June 16, 1933, 
known and designated as the “National Industrial Recovery Act,” 
and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, states its charges in 
that respect as follows: 

Count 1 


ParacrapH 1. The respondent, the Galion Metallic Vault Company, 
is a corporation organized and existing under and by virture of the 
laws of the State of Ohio, with its factory and principal place of 
business located in the city of Galion in said State. It is now, and 
for several years last past, has been engaged in the business of manu- 
facturing and selling metal grave vaults used to encase a coffin in the 
burial of the dead, to purchasers thereof, many of whom reside out- 
side the State of Ohio, and when orders are received therefor, they 
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are filled by respondent by shipping the same from the said city of 
Galion, State of Ohio, into and through other States of the United 
States to the respective places of business or residences of such 
purchasers. 

Par. 2. In the course and conduct of its said business, respondent 
1s in competition with other individuals, copartnerships, and cor- 
porations engaged in the sale and transportation of metal, stone, 
concrete, cement, and other grave vaults between and among various 
States of the United States. 

Par. 3. Respondent sells and ships said grave vaults as aforesaid, 
to jobbers, funeral directors, and undertakers, the last two of which 
sell the same to ultimate purchasers thereof for use in the burial of 
their dead. 

Par. 4. (A) In magazines having a wide interstate circulation, 
and in booklets, circulars, pamphlets, letters, and in and through the 
use of photographs, testimonials, and in other advertising media, all 
of which is circulated among its customers and prospective customers 
residing in the several States of the United States and which re- 
spondent’s said customers use and are authorized by respondent to 
use in the sale and promotion of the sale of its said vaults, the fol- 
lowing and similar false and misleading claims, statements, and rep- 
resentations as to respondent’s said vaults are made: 

That said grave vaults will remain waterproof and airtight when 
placed underground; that the function of these said vaults is to 
insure that the process of change be undefiled by the action of water, 
earth, or other foreign elements; that the metal of which said vaults 
are made is impervious to water and to chemical elements and living 
organisms usually present in the ground; that the weight of covering 
earth cannot crush its unyielding dome; that the body which is 
entrusted to the keeping and protection of respondent’s said vaults 
is protected from uncleanliness, contamination, and violation; that 
the respondent’s said vaults are the ultimate in burial protection; 
that casket and contents are placed beyond the reach of external 
agency of change in the protection found in respondent’s said vaults; 
that human affection can provide no worthier tribute with which to 
safeguard and to honor the mortal part of the beloved dead; that 
only within comparative recent years has science been successful in 
making permanent burial protection. of those with moderate means; 
that prior thereto, the materials used were porous and quickly perish- 
able and that rain and melting snow went through the ground and 
often stood for months in the graves and that this water necessarily 
seeping through envelops the casket and contents in a mass of or- 
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ganic and inorganic conglomerate; that the metals used in the manu- 
facture of respondent’s said vaults are not only impervious to water 
but they possess enormous strength; that such appearances of cor- 
rosion as may develop on the surfaces of such vaults are superficial 
and act as a protective coating to retard pitting and rusts; that 
metallurgical chemists estimate that respondent’s vaults will retain 
their protective agency, unimpaired for at least fifty years; that re- 
spondent’s vaults are practically indestructible under all normal con- 
ditions of earth burial; that the resistence of respondent’s vaults to 
the elements is presumably greater than that of the bronze used by 
the ancients for the production of weapons, vessels, and works of 
art which have been recently brought to light by archeologists dating 
back thousands of years before the beginning of the Christian Era. 
Respondent has also advertised its said vaults as absolute protection 
against water and other external elements even though buried under- 
ground for a period of twenty-five to fifty years or more. 

(B) Respondent issues with each vault for delivery to ultimate 
purchasers thereof and they are so delivered, a written purported 
warranty which provides in substance, that each of its said vaults has 
been tested by being submerged in water, inspected, found to be 
free from defects in material or workmanship and to be airtight 
and waterproof and that when properly closed it will protect its 
contents from water and other elements from external sources and 
if the contents of any vault are damaged by water or other elements, 
admitted because of the failure of the same, due to rust, corrosion, 
defective materials, or workmanship, respondent will replace said 
vault without cost, except in cases of damage to the casket or contents 
caused by dehydration of the elements. 

Par. 5. The statements and representations described in subdivi- 
sion A of the preceding paragraph are false and misleading in that 
respondent’s said grave vaults will not remain waterproof and air- 
tight indefinitely when buried in the ground; that respondent’s said 
vaults when buried in the ground do not insure that process of 
change be undetiled by the action of water, earth or other foreign 
elements; that respondent’s said vaults are not impervious to water 
and to chemical elements or living organisms usually present in the 
ground; that a coffin when buried in respondent’s vault is not pro- 
tected at all times from uncleanliness, contamination, and violation; 
that science has not in comparatively recent years or at all been suc- 
cessful in making permanent protection through the use of metal 
vaults to the bodies or coffins encased therein when buried under- 
ground; the metals used in the construction of respondent’s vaults 
are not impervious to water or corrosion or rust and the surface 
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rust coating which at times appears upon the respondent’s vault does 
not; act as a protective coating to retard pitting and rust; respond- 
ent’s vaults will not retain their protective agencies unimpaired for 
at least fifty years; respondent’s vaults are made of metals which 
will corrode; there is a vast difference in the corrosive properties 
of soils throughout the United States; in some soils, respondent’s 
said vaults will corrode and pit in a period of from three to ten 
years and in others from ten to twenty years; in many soils respond- 
ent’s said vaults will corrode and pit so as to let water in them; 
in many instances they will corrode and rust so as to cave in or 
collapse; respondent’s said vaults have never been tested as to their 
corroding for a period of fifty years, nor has the metal of which 
they are made been so tested; respondent’s said vaults when buried 
underground are not airtight or waterproof and will, and often 
do, permit air and water to enter therein. Either air or water 
entering respondent’s vaults, when buried underground, promote 
and cause disintegration of the coffin and body encased in said vaults. 
Water often enters the graves of the dead. The mechanism pro- 
vided by respondent for sealing their said vaults will not at all 
times prevent the entrance of water into said vaults. 

The statements and representations described in the subdivision 
B of paragraph 4 hereof are false, misleading and deceptive in that 
the terms “waterproof” and “airtight” as used by respondent as 
aforesaid, mean to the ultimate purchasers thereof a watertight air- 
tight vault, a vault which will not permit water or air to enter the 
same. The respondent’s said vaults are not waterproof or airtight 
as the terms are understood by ultimate purchasers thereof. Water 
or air may seep into or enter the said vaults through the joints, 
holes, fastenings of flange thereof or through pit holes due to rust 
or corrosion. 

These said purported warranties contain a clause in which re- 
spondent offers to replace without cost to the purchaser any such 
vault failing to meet the warranty as to being waterproof or air- 
tight because of failure due to rust, corrosion, defective material, or 
workmanship. The exhumation of bodies after burial is so rare 
as to make these certificates of warranty worthless to a vast majority 
of purchasers of these vaults for the reason that no opportunity is 
afforded them in which to ascertain whether such vaults are or have 
been airtight or waterproof. These said purported warranties are 
not warranties, but are merely sales persuaders under the terms of 
which respondent will rarely, if ever, be called upon to replace said 
vaults. It is false and misleading for respondent to call them war- 


ranties or to issue them at all. 
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Par. 6. Each and all of the said false and misleading statements 
and representations used by respondent as set out in paragraph 4 
hereof have and have had the capacity and tendency to induce the 
public to purchase and use respondent’s said grave vaults in the 
belief that they are true, and have and have had the tendency and 
capacity to divert trade from said competitors of respondent. 

Par. 7. The acts and practices of respondent above set forth are all 
to the prejudice of the public and to respondent’s said competitors 
and constitute unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

Count 2 


Paracrapy 1. Respondent is a corporation organized and existing 
under and by virtue of the laws of the State of Ohio, with its factory 
and principal place of business located in the city of Galion, in said 
State. Respondent is now and, for several years last past, has been 
engaged in the business of manufacturing, selling, and distributing 
metal grave vaults, used to encase a coffin in the burial of the dead, 
to purchasers thereof, located at points in the State of Ohio and at 
points in various other States of the United States, and causes said 
products when so sold to be transported from its principal place of 
business in the city of Galion, Ohio, to the purchasers thereof in the 
State of Ohio and to other purchasers thereof in other States of the 
United States and in the District of Columbia at their respective 
places of business, and there is now and has been for several years last 
past a course of trade and commerce by the said respondent in said 
products in the State of Ohio and between and among the States of 
the United States and in the District of Columbia. 

Par. 2. As grounds for this paragraph of this complaint, the Fed- 
eral Trade Commission reiterates, adopts, and relies upon all matters 
and things set out in paragraphs 2 to 7, inclusive, of count 1 hereof 
to the same extent as though each and all of the allegations thereof 
were set out at length and in full in this paragraph. 

Par, 38. On November 4, 1933, under and pursuant to the provisions 
of the National Industrial Recovery Act, the President of the United 
States made, issued, and approved a Code of Fair Competition for the 
Funeral Supply Industry, which became effective on the tenth day 
thereafter. The respondent herein was a party to and signatory of 
such Code of Fair Competition, and such Code is now in full force 
and effect as to this respondent, 
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The said National Industrial Recovery Act, Section (3), Paragraph 
(B) provides: 

If the President shall have approved any such Code, the provisions of such 
Code shall be the standards of Fair Competition for such trade or industry, or 
supervision thereof. Any violation of such standards in transaction in or effect- 
ing interstate or foreign commerce shall be deemed an unfair method of com- 
petition of commerce within the meaning of the Federal Trade Commission Act, 
as amended ; but nothing in this title shall be constituted to impair the powers 
of the Federal Trade Commission under such Act, as amended, 

In Article IX, under the heading of “Trade Practice,” of said Code 
appears the following: 

1. The following practices constitute unfair methods of competition and are 
prohibited: To resort to or indulge in practices which are prejudicial to the 
public interest such as 

Misbranding, 
Misrepresentation in branding, 
Labeling, 

Selling, and 

Advertising, 

(W) Nothing in this Code shall limit the effect of any adjudication by the 
courts or holdings by the Federal Trade Commission on complaint, finding and 
order, that any practice or method is unfair providing that such adjudication 
herewith is not inconsistent of any provision of the Act or of this Code. 

Notwithstanding the said provisions of said Code of Fair Com- 
petition respondent has continued to and does, use said methods of 
competition hereinabove alleged and described, and has resorted to or 
indulged in the practice of misrepresentation in branding, labeling, 
selling, and advertising its said vaults in the manner hereinabove set 
forth. 

Par. 4. The above alleged methods, acts, and practices of the re- 
spondent are and have been in violation of the standards of fair com- 
petition as set forth in said Code of Fair Competition for the said 
Funeral Supply Industry of the United States. Such violation of 
such standards in the aforesaid transactions in interstate commerce 
and in other transactions which affect interstate commerce in the 
maner set forth above are in violation of Section (3) of the National 
Industrial Recovery Act and they are unfair methods of competition 
in commerce within the meaning of the Federal Trade Commission 


Act, as amended. 


Report, Finpincs as 10 THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
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the Federal Trade Commission, on the 6th day of March 1935, is- 
sued and thereafter served its complaint in this proceeding upon re- 
spondent, the Galion Metallic Vault Company, a corporation, charg- 
ing it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, a stipula- 
tion as to the facts was agreed upon by and between W. T. Kelley, 
Chief Counsel for the Federal Trade Commission, and respondent, 
by which it was stipulated and agreed that, subject to the approval 
of the Commission, the statement of facts so agreed upon should be 
taken as the facts in this proceeding and in lieu of testimony in sup- 
port of the charges stated in the complaint, or in opposition thereto ; 
and that the Commission may proceed upon said statement of facts, 
including inferences drawn from said stipulated facts, to issue its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Said stipulation as 
to the facts has been duly filed in the offices of the Commission and 
approved by it. Thereafter this proceeding came on for final hear- 
ing before the Commission on said complaint, answer thereto, and 
statement of facts as agreed upon in leu of testimony, briefs and 
arguments having been waived, and the Commission having duly 
considered the same and being fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, the Galion Metallic Vault Com- 
pany, is and has been for the past thirty years, a corporation duly 
organized and existing under the laws of the State of Ohio, with 
its factory and principal place of business located in the city of 
Galion in the State of Ohio. 

Respondent is now and for the past thirty years has been engaged 
in the business of manufacturing and selling metal burial vaults, 
called Cryptorium; said vaults are intended to be and are actually 
used to enclose coffins or caskets in the burial of the human dead. 

Respondent sells and ships its vaults to jobbers, funeral directors, 
and undertakers, the last two of which sell the same to ultimate pur- 
chasers thereof for use in the burial of their dead. Respondent does 
now and has so sold and shipped its vaults to such purchasers thereof 
to be used in the State of Ohio and other States of the United States; 
when orders are received by it therefor, they are filled by respondent, 
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either causing said vaults to be shipped from the city of Galion in 
the State of Ohio, into and through other States of the United 
States to the respective places of business or the residence of such 
purchasers, or by shipping said vaults to branch warehouses in 
other States of the United States from which deliveries are made 
to such purchasers. 

Par. 2. In magazines having wide interstate circulation, and in 
booklets, circulars, pamphlets, letters, and in and through the use 
of photographs, testimonials and in other advertising media all of 
which are circulated among its customers and prospective customers 
residing in the several States of the United States, and which re- 
spondent’s said customers use and are authorized by respondent to 
use in the sale and in the promotion of the sale of its said vaults, 
respondent has made prior to and in 1932, but not since said year, 
the following claims, statements, and representations as to its said 
vaults, to wit: 

The metal of which said vaults are made is impervious to water 
and to chemical elements and living organisms usually present in 
the ground. 

The metals used in the manufacture of respondent’s vaults are not 
only impervious to water, but they possess enormous strength. 

They will remain waterproof and airtight when placed under 
ground. 

The body which is entrusted to the keeping and protection of re- 
pondent’s said vaults is protected from uncleanliness, contamina- 
tion and violation. 

The function of these said vaults is to insure that the process of 
change be undefiled by the action of water, earth or other foreign 
elements. 

Only within comparatively recent years has science been successful 
in making permanent burial protection for those with moderate 
means. 

Prior thereto, the materials used were porous and quickly perish- 
able and rain and melting snow went through the ground and often 
stood for months in the graves and this water necessarily seeping 
through envelops the casket and its contents in a mass of organic and 
inorganic conglomerate. 

The resistance of respondent’s vaults to the elements is presum- 
ably greater than that of the bronze used by the ancients for the 
production of vessels, weapons and works of art which have been 
recently brought to light by archeologists dating back thousands of 
years before the beginning of the Christian Era. 
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Respondent’s vaults are practically indestructible under all normal 
conditions of earth burial. 

Such appearances of corrosion as may develop on the surfaces of 
such vaults are superficial, and act as a protective coating to retard 
pitting and rusts. 

The casket and contents are placed beyond the reach of external 
agency of change in the protection found in respondent’s said vaults. 

Metallurgical chemists estimate that respondent’s vaults will re- 
tain their protective agency, unimpaired for at least fifty years. 

Its vaults are absolute protection against water and other external 
elements, even though buried underground for a period of 25 to 50 
years or more. 

The weight of covering earth cannot crush its unyielding dome. 

Respondent’s said vaults are the ultimate in burial protection. 

Human affection can provide no worthier tribute with which to 
safeguard and to honor the mortal part of the beloved dead. 

Par. 3. Respondent, prior to and in 1932, but not since then, 
issued with each vault, for delivery to ultimate purchasers thereof, 
and they were usually so delivered, a written certificate of warranty 
that each of its vaults had been tested by being submerged in water, 
inspected, found to be free from defects in material or workmanship 
and to be airtight, and waterproof, and when properly closed it will 
protect its contents from water and other elements from external 
sources; that if the contents of any vault are damaged by water or 
other elements, admitted because of the failure of the same, due to 
rust, corrosion, defective materials, or workmanship, respondent will 
replace said vault without cost, except in cases of damage to the 
casket or contents caused by dehydration of the remains. 

Par. 4. In 1932, respondent adopted, and since then and now 
issues with each vault, for delivery to ultimate purchasers thereof, 
and they are usually so delivered, a written certificate of warranty 
in words and figures as follows: 


WARRANTY 


THE GALION METALLIC VAULT COMPANY OF GALION, OHIO, 
MANUFACTURERS OF THE GALION CRYPTORIUM, WARRANTS: 

(1) That every Galion Cryptorium is manufactured of Armco Ingot Iron 
Copper, or Everdur Bronze, is built by skilled workmen, has been tested by 
being submerged in water, inspected and found to be free from defects in ma- 
terial or workmanship. 

(2) The Galion Metallic Vault Company will replace this Galion Cryptorium 
without cost if its contents are damaged by water or other elements admitted 
from the grave because of the failure of the Cryptorium due to rust, corrosion, 
defective material or workmanship. Damage to the casket or contents caused 
by dehydration of the remains is excepted. 
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This warranty has been issued by duly authorized officers of the Company, 
whose signatures are hereto affixed, and has been counter-signed by the funeral 
director at the time of the delivery. 


THE GALION METALLIC VAULT CoMPANY 
aoe President. 
OF eee een eee Secretary. 

Par. 5. The ferrous metal used by respondent in the manufacture 
of its burial vaults is Armco Ingot Iron, manufactured by the Amer- 
ican Rolling Mill Company of Middletown, Ohio. 

This metal is purchased by the respondent in sheets of extra di- 
mensions, of 12 United States Standard Gauge and heavier thick- 
nesses, specially processed and rolled for the purpose of the manu- 
facture of burial vaults. The cost of this material is considerably 
higher than the cost of ordinary commercial steel. 

This material is one of the highest grade and quality of metals 
that are now in the market in the United States, which can be ob- 
tained by respondent for the purpose of the manufacture of its 
burial vaults. 

This metal, purchased by the respondent and used in the manu- 
facture of its vaults is a highly refined grade of steel, carefully made 
under the best, modern scientifically controlled steel making process; 
it is a high quality metal made as carefully, accurately and thor- 
oughly as it ean be made by exact control of furnacing operations 
to make the best metal that will resist, but not prevent, corrosion, 
in the sense that the high purity and quality of the metal tends to 
retard and slow the rate of corrosion and tends to increase its dura- 
bility underground for a longer period of time than if the impuri- 
ties were not removed from the metal, and if the metal has not been 
so highly refined and freed from those impurities which facilitate 
the process of rusting or corrosion. 

The above steel manufacturing company, from which respondent 
purchases this metal, represents in its advertising and otherwise to 
the respondent that said metal is rust resisting. It is a manufac- 
turer of recognized responsibility and integrity. This company 
makes rigid inspection and testing of each sheet of said metal before 
it is shipped to the respondent. 

This metal is by its very nature impervious and impenetrable by 
air, moisture, water and living organisms within the earth and will 
exclude them from seeping or going through or between any pores 
or molecules of said metal during the life of said metal, which ter- 
minates when a hole has been punctured or has penetrated through 
the metal from rust or corrosion. 

This metal is not rustproof or corrosionproof, but will rust and 
corrode after it has been buried underground. It is not rust-resisting 
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or corrosion-resisting to the extent or degree that it will never rust 
or corrode after burial underground. When it has rusted and cor- 
roded to a certain degree and extent during the period of years after 
burial underground, it will crumble and disintegrate, just as all other 
materials will ultimately decay and disintegrate. 

Respondent also uses in the manufacture of the Galion Crypto- 
rium, Everdur Bronze, 12 gauge and heavier. This is a non-ferrous 
metal and will corrode in some soils of the United States. It is by 
nature impervious to water, moisture and the living organisms within 
the earth, and also to the usual chemical elements within the earth, 
until a hole is penetrated through this metal due to corrosion or 
other causes. It is purchased from the American Brass Company 
of Waterbury, Conn., and similar representations as to the quality 
and physical characteristics of this metal are given by the seller to 
this respondent. 

Par. 6. Respondent’s vaults are manufactured with great care by 
skilled workmen. Respondent so manufactures and sells three types 
of the said Cryptorium vaults, to wit, the air seal, the quick closing 
and the bolted end. 

Par. 7. Respondent’s air seal vaults are constructed on the air seal 
principle. The vault consists of two parts, (1) a pan or base, and 
(2) a dome (hood or top). 

The outside measurements of said vault are: length 88154, inches; 
width 32 inches; and height 3034, inches. It weighs empty and 
without a casket in it, 440 pounds. Its inside dimensions are: length 
86 inches; width 30 inches; side height 2924, inches; center height 
25154 inches above the top of the pan. 

The entire dome consists of three pieces, two ends and one piece 
which forms the rounded top and both sides. The ends are electri- 
cally fused to the top on standard sizes, so as to then make the dome 
airtight and watertight in the sense that no air or water can then 
get through the metal or welds of the top, sides, and ends of the 
dome from the outside of the dome to the inside of the dome. Of 
course, water and air can go in and out of the dome from the bottom 
of it, as the dome itself has no bottom to it. 

The pan is made of one piece and the ends are electrically welded. 
The pan is flat on top and the four edges are turned down so as to 
raise the top of the pan 344 inches above the plane of the lower sur- 
face of the flange as it rests on the ground or support. The edges 
of the pan are turned outward approximately 7th inch wide to 
form this flange, which extends entirely around the bottom of the. 
vault. This flange itself has approximately a total of 3 square feet 
and 8 square inches, which includes a strip 4 inches wide across each | 
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end on the under part of the base. The entire base resembles an 
inverted pan. At each of the four corners of the pan is a hole, 
pierced through it near its top edge. Circulation of air from the 
hollow space under the pan into the hood is provided by these holes, 
thereby making one single column of air. 

Projecting 1% inch above the top of the pan are four small raised 
portions or bosses or casket rests, which support the bottom of the 
casket when it is placed in the vault. Thus, the bottom of the casket 
is raised 4’; inches above the bottom of the grave or grave floor. 

The bottom rim or flange of the hood rests on this outside flange 
of the pan, the thickness of the metal from the grave floor. 

The principles of construction of respondent’s air seal vault are 
such that it operates on the principle of the diving bell, by which the 
pressure of the confined air in the inside of the inverted airtight and 
watertight dome, when the lower edge of the dome is covered all 
around with outside water, resists the pressure of the water head to 
cause the surface of the water level to rise within the dome above the 
lower edge of the dome. The dome of this vault is sealed when the 
water level in the ground completely surrounds the edge or rim of 
the dome on its four sides. The air within the vault is not sealed 
until then. As the water level rises in the ground surrounding the 
vaults, its pressure forces the air from the empty space underneath 
the raised portion of the pan, through the holes at each corner of the 
pan, into the hood where it is.added to the air within the dome, 
thereby increasing the pressure and resistance of the air to the pres- 
sure of the water level in the ground, and so adding to the effective- 
ness of the operation of the air seal principle of the vault. And as 
_ the pressure of the outside water level increases, the resistance of the 
compressed air within the dome increases and resists the entrance of 
water rising from below. 

Water and air will go in and out of the space underneath the raised 
portion of the pan of said air seal vault at the time of its burial 
underground, Air will go in and out of the open bottom of the dome 
of the vault, except when the principle of the air seal vault is in 
operation, to wit, when the edges on the four sides of the dome are 
sealed all around by the water head in the ground rising above the 
edges of the dome on its four sides. The water level will rise up- 
wards within the dome, above the lower edge of the dome, to the 
extent that it is not resisted by the pressure of the confined air within 
the dome. 

The dome of each air seal burial vault manufactured by respondent 
is tested, before it is shipped, by submerging in water the dome in an 
upright position, without the pan being placed under it. The dome, 
13 
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containing air inside it, is forced down into the water by mechanical 
apparatus similar to a baling press. It operates on a screw and exerts 
pressure on top of the dome and thereby forces the dome under the 
water. The pressure necessary and actually used in order to put the 
dome down so that the top of the dome is under the water and thus 
submerged, is two and one-half tons or 5,000 pounds. This pressure 
is applied so as to equally distribute it over the top of the vault. 

The purpose of making this test is to find any defect in the material 
of the dome or in the welds in the dome. If any air bubbles rise to the 
surface of the water, it indicates that air is escaping from the inside 
of the dome through a hole in the material or a defect in the welding; 
then the dome so found to be defective would be returned to the pro- 
duction line and this defect would be repaired and the dome would be 
given a second test. If the defect is in the metal itself, the unit is 
rejected and not used thereafter. If no air bubbles rise to the surface 
of the water, it indicates that no air is escaping from the inside of the 
dome and that the dome is airtight; then the dome is approved for 
shipment, and it is waterproofed and airtight at the time of the ship- 
ment. No vault is shipped by respondent until the dome of said vault 
has been so tested and proved to have no defect in its material or in 
its welds, and the dome is waterproof and airtight at the time of ship- 
ment. No test is made of the material or welds of the pan. 

Respondent’s air seal vault is not airtight as a vault when the air 
seal principle is not in operation, as air from the ground can enter 
the vault through the open joint where the dome rests on the pan and 
also through the four holes near the top of the pan, because of the 
absence of water sealing the lower edge of the dome on its four sides. 
When the air seal principle is in operation because of the presence of 
water above the lower edge of the dome on the four sides of the vault, 
then the vault is airtight. 

According to the recognized principles of mechanical engineering 
applied in the construction of respondent’s air seal vault, the confined 
air within the airtight dome of respondent’s air seal vault, buried 
level on the bottom of the grave, containing a corpse in an ordinary 
casket, or one not hermetically sealed, estimated at 5 cubic feet, will 
resist the pressure of a water column in the ground 5 feet or 60 inches 
above the lower edge of the hood, and under such conditions the water 
in the vault will rise only to the top of the pan or one-half inch 
below the rests for the bottom of the casket. It would require a water 
column in the ground 6.1 feet or 73.2 inches above the lower edge of 
the hood for the water in the vault to rise so as to submerge the bottom 
of the casket. 
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In some instances under actual burial conditions the results out- 
lined in the preceding paragraph are not obtained. The said vaults 
when buried underground are not impervious to corrosion or rust. 
Respondent’s vaults are made of materials which will corrode and 
rust and if there is water in the grave at the time that such metal has 
sufficiently corroded or rusted to cause holes or punctures through 
the metal, the water will be permitted to enter the vault through 
holes occasioned by such rust or corrosion; there is a vast difference 
in the corrosive property of soils throughout the United States; in 
some instances said vaults will corrode and rust so as to cave in and 
collapse. Respondent’s said vaults have never been tested for cor- 
rosion for a period of fifty years, nor has the metal of which they are 
made been so tested; respondent’s said vaults when buried under- 
ground will, and often do, permit air, vermin and water to enter them. 
Water entering respondent’s said vaults, when buried underground, 
to such a height as to touch the casket, has a tendency to promote and 
in some instances cause disintegration of the body and casket. therein. 
Water often enters the graves of the dead. In many cemeteries of 
the United States, water rises in some graves to a depth of 6 feet. The 
mechanical principles provided by respondent for sealing said air 
seal vaults will not under all burial conditions prevent the entrance 
of water into said vaults to such a height as to damage the coffin and 
body placed therein. 

In order for said air sea] vaults to provide protection for the casket 
and body placed therein from the effect of water entering said air 
seal vaults of the respondent from the grave, they must be buried 
and remain buried under conditions, which are: 


No. 1. The hood of the air seal vault must not be defective and the 
metal and welds must be airtight. 

No. 2. The vault should be buried level. 

No. 3. The vault should be buried on, the surface of the bottom of 
the grave and have no earth or other material which occupies the 
empty space underneath the pan. 

No. 4. There should be no change in temperature after its burial. 

No. 5. There should be no change in barometric pressure after its 
burial. 


These said conditions do not obtain in all cases of burial where said 
air seal vaults are used. 

Condition No. 1 is essential for the operation of the air seal prin- 
ciple. A change in conditions Nos. 2 or 3 affect the air seal vault 
unfavorably to a more or less degree in that they reduce the amount 
of confined air within the dome and also its pressure, when the vault 
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is sealed by water rising above the lower edge of the hood, and thus 
the water within the hood tends to rise higher. A change in condi- 
tions Nos. 4 and 5 may affect the air seal vault favorably and make 
the air seal vault resist a higher level of water than stated in the first 
paragraph of this section or may affect the air seal vault unfavorably 
and make the water rise higher within the hood of the vault sealed 
with water on its four sides. When such changes in conditions 2, 3, 
4, and 5 are sufficient to cause water to enter said vault to touch the 
casket therein, then such changes tend to damage the casket and the 
body contained therein. 

The term “waterproof” and “airtight” and “verminproof” used 
by respondent as described herein, mean in fact, and are understood 
by many ultimate purchasers of said vaults to mean a watertight, 
airtight, verminproof vault, a vault which will not permit water, nor 
air, nor vermin to enter the same, and that will endure as such under 
burial conditions for a period of twenty-five to fifty years or more. 
Water, vermin and air do enter these said air seal vaults through 
the bottom holes in the pan, and the open joint thereof, or through 
pit holes due to corrosion, or when there is so much water in the 
graves in which they are contained that the water touches the casket, 
or because of the absence of one or more of the conditions described 
in paragraph 7 above. In dry graves these vaults are not vermin- 
proof or airtight. 

Par. 8. As aforesaid, respondent manufactures two types of me- 
chanically sealed and closing vaults, the quick closing type and the 
bolted end type. In these types, the ends are stamped out of sheet 
metal by powerful presses, using special dies to bend to form at the 
same operation. The bottoms are stamped in like manner. Side 
walls and dome are formed by bending the metal sheets in great 
presses. The vault is electrically welded on the inside. The ends, 
except the door, are electrically welded to the side walls and dome 
on the inside. The door at the open end of the mechanically closed 
types is hinged on one side wall or the top. 

In the quick closing type, this door is equipped with powerful 
mechanical clamps and closes tightly against a gasket. When the 
operating mechanism on the outside of the door is turned the clamp- 
ing plates on its inner side engage behind a flange inside the wall 
and seals the vault. 

In the bolted end type, the door is removable in its entirety and 
has no hinges. When the door is placed in position against the 
gasket, it is then bolted securely all the way around the edge of the 
door; this door can be opened and removed only by releasing these 
bolts. 
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Each of the respondent’s mechanically sealed types of vaults, bolted 
end and quick closing type, is placed upon the surface of the ground, 
the casket is placed inside the vault, and the door is closed and the 
vault is sealed, before it is lowered into the grave. 

A corpse, either embalmed or not embalmed, is in the process of 
decay and disintegration at the time of its burial. The process of 
embaiming is the method of injecting certain fluids into the corpse 
for the purpose of delaying such decay and disintegration of the 
corpse for a temporary period of time after burial. The delay in 
disintegration thus brought about is temporary and not permanent. 

Each of the two mechanically sealed types of Galion vaults manu- 
factured by respondent is tested before it is shipped by locking the 
open end as above described, then drilling a small hole in the door, 
and attaching an air compression line at this hole; then completely 
submerging the vault under water in the same manner as the re- 
spondent tests its air seal vaults; then compressed air is forced into 
the submerged vault through the air line so connected with the 
vault. The remainder of the test, inspection and rewelding is identi- 
cal as in the case of the air seal vault, except that after the test has 
been completed and the vault is found to be airtight, the hole for the 
introduction of the compressed air is closed by welding. 

The above described use of the two types of end-closing vaults of 
the respondent is intended, by the respondent, for the purpose of 
protecting the corpse against accelerated decay and disintegration 
through damage by water, the admission of vermin, air and other 
elements from the ground. The actual protection of the corpse by 
respondent’s vaults will depend upon the actual burial conditions of 
the locality in which they are buried. 

Par. 9. Each of the mechanically sealed types of vaults manu- 
factured by respondent is airtight, watertight, and waterproof be- 
fore and at the time it is shipped, after it has been properly closed 
and sealed, and it will not permit any water to enter it from the 
ground at the time it is buried underground, it will remain water- 
proof so long as the life of the metal, and the life of the seal, and 
the vault will cease to be waterproof when a hole has been punctured 
through the thickness of the metal by rust or corrosion or other 
causes or the seal has ceased to function during the course of the years 
after its burial. 

Disinterment after burial is rare and respondent has seldom been 
called upon to replace any of said vaults. 

Par. 10. Respondent’s vaults which are made of Armco Ingot 
Tron will rust after burial underground. Rust is an oxidation of 
iron, the union of iron and oxygen and its presence means that to 
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some extent the metal has corroded. No ferrous metal has an 
absolute rate of corrosion, but it depends on local conditions, so that 
the rate of corrosion cannot be determined with a great deal of 
precision. 

The corrosive qualities of different soils vary. In some soils the 
corrosion is practically negligible. 

There are some sections throughout the United States where soil 
corrosion is not a problem. In some soils in the United States a 
12 U. S. Standard gauge metal vault buried underground would 
resist penetration by corrosion for a period of more than 100 years 
in such soils. 

As one goes down in the ground, the strata in contact with the 
burial vault changes, and it may be a more corrosive or less corrosive 
strata, depending on the location. 

The life of a metal burial vault until punctured by rust or corro- 
sion in terms of years after burial, depends upon the character of the 
soil in which it is buried and upon the climatic and other conditions 
prevailing in the territory where interment is made. 

All soils are more or less corrosive and in the course of years in 
the future, will cause all ferrous metals to pit or corrode. 

Corrosion, in the course of years in the future, will cause the 
failure of respondent’s ferrous metal vaults. 

Respondent’s vaults, and the metal of which they are manufac- 
tured, have not been tested underground for the full period of fifty 
years nor have they been manufactured or so advertised as long as 
fifty years. 

Respondent’s ferrous metal vaults will not remain waterproof for 
a period of fifty years, when buried in some of the more corrosive 
soils in the United States. 

There are some soils in the United States where respondent’s 
ferrous metal vaults will pit through and cease to be waterproof in 
a period of from eight to ten years. 

Metal grave vaults of 12 gauge ferrous metal have been disinterred, 
in good condition, with no water in them, no holes in them, and no 
damage to the caskets and the corpses in them from water entering 
or ever having entered these vaults from the grave in 26 States and 
the District of Columbia, after being buried 48 years, 37 years, 33 
years, 30 years, 27 years, 26 years, 25 years, 24 years, 23 years, 22 
years, 21 years, 20 years, 19 years, 18 years, 17 years, 16 years, 15 
years, 14 years, 13 years, 12 years, 11 years, 10 years, 9 years, 8 
years, 7 years, 6 years, 5 years, 4 years, 3 years, 2 years, and one 
year or less. 
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Other metal grave vaults of 12 gauge ferrous metal have been dis- 
interred and found to be in bad condition, with water in them, with 
holes in them, and the caskets and corpses therein in a damaged con- 
dition due to water having entered these vaults from the grave in 
which they were contained. 

Par. 11. In the course and conduct of said business, respondent is 
in substantial competition with other individuals, copartnerships, 
and corporations engaged in the sale and distribution of metal, stone, 
concrete, cement and other burial vaults, in and between the various 
States of the United States. 

Par. 12. Respondent is and has been financially able, ready and 
willing to comply fully with and perform the full terms of its 
written certificate of warranty, by replacing without cost any one of 
its vaults which has been damaged by water admitted from the 
grave because of the failure of the vault due to rust, corrosion, de- 
fective material or workmanship; respondent has made and issued 
said certificates of warranty in good faith. 

Par. 18. All of the said ferrous metal burial vaults so manufac- 
tured by the respondent are useful, proper and suitable receptacles 
for the burial of the dead and are transported in interstate com- 
merce for such purpose. In certificates of warranty and in other 
advertising material used by the respondent, its agents, employees 
and representatives, in offering for sale or selling the various types 
of air seal or end closing ferrous metal burial vaults manufactured by 
it, the respondent has represented: 

1. That its air seal vaults are airtight either at the time of inter- 
ment or after burial underground; 

2. That its air seal vaults are waterproof; 

3. That they will endure as waterproof under all burial condi- 
tions for a period of 50 years, or for any fixed or stated period of 
time; 

4, That any of its said vaults are made of rust-resisting metal; 

5. That they insure that the processes of change will be undefiled 
by the action of water, earth, or other foreign elements, when buried 


underground ; . 
6. That they give permanent burial protection when buried under- 


ground; 
7. That they give greater resistance than that of the bronze used 


by the ancients, when buried underground ; 
8. That they are practically indestructible after burial under- 


ground; 
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9. That they are beyond the reach of external agency of change, 
after burial underground; 

10. That they will give absolute protection against water and 
other external elements for a period of 25 to 50 years or more, when 
buried underground; 

11. That the weight of the covering earth cannot crush its un- 
yielding dome, after burial underground. 

In connection with the sale of its vaults, the respondent has also 
made use of certificates of warranty which guarantee such vaults to 
be airtight, verminproof, and waterproof, when used for burial 
purposes. 

All of the aforementioned representations, together with the acts 
and practices of the respondent, hereinabove set out, are deceptive 
and misleading and have and have had the capacity and tendency 
to induce the public to purchase and use respondent’s vaults in the 
belief that said statements and representations are true, and each 
and all of them are to the prejudice of the public, and have the 
capacity and tendency to unfairly divert trade to the respondent 
from its said competitors. 


CONCLUSION 


The acts and practices of the respondent under the conditions 
described in the foregoing findings, are to the prejudice of the pub- 
lic and of respondent’s competitors; they are unfair methods of com- 
petition in commerce and constitute violations of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
the stipulated facts filed herein, and the Commission having made its 
findings as to the facts and its conclusions that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is ordered, That respondent, Galion Metallic Vault Company, a 
corporation, its officers, representatives, agents and employees, in con- 
nection with the offering for sale, sale, and distribution of metal 
burial vaults in interstate commerce or in the District of Columbia, 
forthwith cease and desist from: 
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1. Representing in purported certificates of warranty, or guaran- 
tees, in advertising, or in any other manner, that: 

(a) Its Air Seal vaults are airtight, either at the time of interment, 
or after burial underground, 

(4) Its Air Seal vaults are waterproof ; 

(c) Any of its vaults will endure as waterproof under all burial 
conditions for a period of fifty years, or for any fixed or stated 
period of time; 

(d) Any of its vaults are made of rust resisting metal ; 

(e) Any of its vaults insure that the processes of change will be 
undefiled by the action of water, earth, or other foreign elements, 
when buried underground; 

(7) Any of its vaults give permanent burial protection when buried 
underground; 

(7) Any of its vaults give greater resistance than those of bronze 
used by the ancients, when buried underground ; 

(A) Any of its vaults are practically indestructible after burial 
underground ; 

(7) Any of its vaults are beyond the reach of external agencies 
of change, after burial underground; 

(7) Any of its vaults will give absolute protection against water 
and other external elements for a period of twenty-five to fifty years, 
or more, or for any fixed or stated period of time; 

(x) The weight of the covering earth cannot crush the unyielding 
dome of any of its vaults after burial underground ; 

2. And from so making other statements or representations of like 
import; 

3. And from using certificates of “Warranty” or “Guaranty” in 
connection with the sale, or offering for sale of such vaults, unless it 
clearly appears therein that such certificates refer to the care, skill, 
mechanism, and materials used in the construction of said vaults, 
and to tests made to determine whether they leak, and not to their 
durability as to remaining airtight, verminproof, or waterproof when 
used for burial purposes. 

It is further ordered, That respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


ROBERT R. DUNN, JR. AND TOM KECK, TRADING AS 
IOKELP COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2373. Complaint, Apr. 22, 1935—Decision, Dec 11, 1936 


Where two individuals engaged in the offer and sale of an alleged remedial 
preparation which consisted of a kelp or seaweed product compressed into 
tablet form, with an iodine content of about one-fourth of one percent, and 
other constituent elements such as those usually found in vegetables ordi- 
narily used for food in the United States, and in approximately the same 
quantities and proportions— 

Represented in advertisements of their said preparation, through pamphlets, 
circulars, and other printed matter, and through newspapers and radio 
broadcasts, that the same was a remedy or cure for constipation, nervous 
anemic conditions, prostate, pituitary, and thyroid gland troubles, including 
Simple goiter, and was a preventative of such last-named troubles, and of 
indigestion, neuritis, rheumatism, and periodic irregularity in women, and 
was essential to the health of the thyroid gland and to that of adolescent 
girls and of women under certain conditions, and to health in general; 
facts being it did not possess. the therapeutic efficacy represented by them, 
and their said various representations and implications were false; 

With effect of misleading and deceiving many persons desiring- to purchase a 
remedy for or preventative of, or preparation essential to, one or more 
of the conditions in question, and of causing a substantial portion thereof 
erroneously to believe that such representations and implications were 
true and, because of such erroneous beliefs, to buy said “Iokelp,” and of 
thereby diverting unfairly and illegally trade to them from their competi- 
tors, many of whom truthfully represent their products and do not mis- 
represent their therapeutic efficacy or use such acts and practices in con- 
nection with sale thereof; to the substantial injury of such competitors and 
that of the public: 

Held, That such acts and practices were to the prejudice of the public and. 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Edw. W. Thomerson for the Commission. 
Mr. Daniel Dougherty, of Los Angeles, Calif., for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 


1 An extended enumeration in Par. 2 of the complaint, quoting respondents’ representa- 
tions with respect to their “Iokelp’’ product, which various representations, with certain 
exceptions noted in footnote on page 168, are likewise set forth in the findings, infra, at 
page 172, is, except as set forth in footnote, omitted from the complaint in the interest of 
brevity. 
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to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Robert R. Dunn, Jr., 
and Tom Keck, copartners, trading under the name and style of Iokelp 
Company, hereinafter referred to as respondent, have been and are 
using unfair methods of competition in commerce as “commerce” is 
defined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 
ParacraPH 1. Respondents, Robert R. Dunn, Jr., and Tom Keck, 
are copartners trading as the Jokelp Company, with their office and 
principal place of business in the city of San Diego in the State of 
California. Respondents are now, and for a considerable period of 
time immediately heretofore have been, engaged in manufacturing, 
offering for sale, selling, and distributing-in commerce among or be- 
tween the various States of the United States, and between the United 
States and foreign countries, a prepared product called “TIokelp,” 
sometimes called “Iokelp Tablets,” described as a vegetable food sup- 
plement containing iodine and other mineral properties and repre- 
sented as a remedy for constipation, nervous anemic conditions, pros- 
tate, and other glandular troubles, including pituitary and thyroid; 
as a preventive of thyroid trouble and of indigestion, neuritis, rheu- 
matism, and periodic irregularity; and as being essential to the health 
of the thyroid gland and to health in general. Respondents have 
caused and now cause said product when sold to be transported from 
the aforesaid place of business in the city of San Diego in the State 
of California to purchasers thereof located in various States of the 
United States and in foreign countries. In the course and conduct of 
their said. business respondents have been and now are engaged in 
substantial competition with corporations, firms, other partnerships 
and with individuals offering for sale and selling in commerce between 
and among the various States of the United States, preparations, com- 
pounds and/or medicines for use in the treatment of the same or sim- 
ilar ailments or diseases, or for the same purposes as aforesaid. 
Par. 2. Respondents have offered for sale and now offer for sale and 
sell their said prepared product called “Iokelp” in interstate and for- 
eign commerce, as set forth in paragraph 1 hereof, by use of the mails, 
by use of interstate carriers and other channels of said interstate and 
foreign commerce, by means of radio broadcasts, newspapers, and other 
periodicals which have had or have a circulation in and through 
various States of the United States and foreign countries, and also 
in circulars, letters, pamphlets, and literature which have been and 
are distributed by respondents to customers and prospective customers 
in various States of the United States and foreign countries, in the 
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course and conduct of which respondents have made and now make 
false and misleading statements and representations to the injury of 
the public and to competitors in like commerce. 

In the course and conduct of the business and advertising as afore- 
said, respondents imply and represent that their product is a remedy 
for constipation, nervous anemic conditions, prostate and other 
glandular troubles, including pituitary and thyroid; that the same is 
a preventive of thyroid trouble and of indigestion, neuritis, rheu- 
matism, and periodic irregularity, and that the same is essential to 
the health of the thyroid gland, to adolescent, pregnant and lactat- 
ing women, and to health in general. Said advertising of respondents 
contains among other things the following numerous statements and 
representations, to wit :+ 

Par. 3. In truth and in fact the above and foregoing statements and 
representations by Respondents have been and are false and mislead- 
ing in the following respects : 

(1) That respondents’ claims for said product grossly exceed the 
uses which may be beneficially, therapeutically and/or safely made of 
such products. 


1The representations referred to, as allegedly made by respondents, and quoted at length 
in the complaint at this point, are also, with the exceptions below noted, set forth in 
the findings, infra, at page 172, and are, for such reasons, omitted here in the interest 
of brevity. 

Exceptions referred to follow: 

“IOKELP Tablets contain many times the amount of iodine of land vegetables.” 

“One girl wrote the IOKELP Company that her savings in manicure costs alone since 
using IOKELP, the natural food iodine, more than paid for the cost of the treatment. 
Brittle nails may seem trivial but they are usually a symptom of calcium deficiency in 
the blood. Hither the diet is lacking in calcium or the body is unable to assimilate the 
calcium that is in the diet because the thyroid gland is not functioning properly. By 
supplying the thyroid with needed iodine, Iokelp makes its own calcium and that con- 
tained in other foods available to the body to build strong bones, teeth and nails, and 
aid in resistance to disease.” 

“IOKELP succeeds in preventing and correcting simple goiter where other treatments 
have failed. That is because of the special process by which the kelp leaves are processed. 
Therefore, accept no substitute.” 

“Tf you already have simple goiter, the easily assimilated natural iodine supplied by 
IOKELP will correct the condition or the full purchase price will be immediately refunded. 
Otherwise, protect yourself from this disease of the thyroid gland and its accompanying 
disorders. Reinforce your diet with the food iodine which is supplied in abundance by 
Iokelp.” 

“Hating demineralized and devitalized foods year after year, as most of us do, produces 
a condition that is very difficult to overcome but which IOKELP tablets can often correct 
in time. IOKELP made from fresh kelp, highly concentrated, contains liberal quantities 
of iodine, iron, copper and other minerals absolutely essential for bodily health.” 

“Goiter Handicaps Washington Children 

“Due to iodine deficiency in food and water of this region, a high percentage of 
children and adults are affected by goiter. JIokelp, a concentration of sea kelp, makes 
available abundant organic iodine and is a successful preventive of simple Zoiter: Ask 
your druggist or write Iokelp Co., San Diego, California. IOKHLP—33-day supply in 
$1.25 bottle.” si 

“Government statistics show that an alarmingly large number of the population in this 
region suffer from simple goiter. (Guard yourself with Iokelp, the concentrated kelp food, 
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(2) That the mineral ingredients present in said products are 
therapeutically insufficient and otherwise insufficient to benefit pur- 
chasers thereof or to accomplish the purposes or results claimed by 
said respondents for their product. 

(3) That, while said product does contain iron, to consume a suffi- 
cient quantity of said product to get any beneficial effect from such 
iron, or of the other mineral ingredients of said product, would 
generally create a toxic condition from over dosage of other mineral 
ingredients of said product. 

(4) That the internal or oral use of iodine has a very narrow range 
of usefulness because of its effect on metabolism and. associated thy- 
roid gland activities, for which reason its internal or oral use requires 
the medical diagnosis of the condition of persons making such internal 
or oral use of it, and its internal or oral use is not beneficial except 
under limited conditions. 

(5) That said product is not a food. 

(6) That said product is not a remedy for constipation, nervous 
anemic conditions, prostate, pituitary or other glandular troubles; 
and is not a remedy or useful in the treatment of thyroid troubles. 


which supplies abundant organic iodine to check this disease. Ask your druggist, or 
write the Iokelp Co., San Diego, California. JOKHLP—383-day supply in $1.25 bottle.” 

“Because the food and water of this region are deficient in iodine, an alarmingly large 
percentage of the population suffer from simple goiter. Fight this disease with Iokelp, a 
concentration of the giant sea kelp, rich in the organic iodine which prevents goiter. At 
your druggists. Iokelp—33-day supply in $1.25 bottle.” 

“Dangerous drugs and cathartics never brought anybody permanent relief from consti- 
pation and if taken regularly generally make this condition worse. lIokelp, a vegetable 
food supplement, stimulates the glandular secretions and gastric juices gradually promoting 
natural elimination. At your druggist or write Iokelp Co., San Diego, Calif. lokelp 
33-day supply in $1.25 bottle.” 


A HEALTHFUL PRODUCT FROM THE SEA 


“The giant kelp grown off the coast of Southern California is rich in organic minerals. 
necessary for perfect health. Several of these minerals—especially Iodine and Iron—are 
lacking in sufficient quantities in every day foods, with the result that many people suffer 
from the so-called’ deficiency diseases. 

“IOKELP is a pure 100% concentration of the giant kelp—scientifically dried, milled into 
powder and pressed into convenient tablets. If you are in ailing health and believe that 
mineral deficiency may be the cause of it, try Iokelp today. For sale at the Owl and other 
good druggists, or write the Iokelp Co., San Diego, California.”’ 

* * * * * * * 


MINERALS 
Necessary to Health 


“Did you ever realize how essential minerals are to your health? Science has established 
that there should be at least 14 different minerals present in the human body. Deficiency 
of these minerals in the diet may lead to many serious ailments. 

“Land grown vegetables. and other foods are generally deficient in minerals but kelp 
and other marine plants contain liberal quantities of Iodine, Iron and other organic 
minerals necessary for health. IOKELP, a product made from the giant kelp, supplies 
these minerals in great abundance. If you believe mineral deficiency may be the cause of 
your ill health try Iokelp today. For sale at the Owl and other good druggists, or write 


the Iokelp Co., San Diego, California.” 
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(7) That said product is not a preventative of indigestion, neuritis, 
rheumatism, periodic irregularity in women, or thyroid troubles, 
nor is it essential to the health of thyroid glands, adolescent, preg- 
nant, or lactating women or to the health of the public in general. 
Respondents’ claims, representations and statements relative to the 
composition and beneficial’ and therapeutic efficacy and uses of their 
said product are unwarranted and false and misleading. 

Par. 4. The statements and representations of respondents, as 
aforesaid, have had and have a capacity and tendency to mislead and 
deceive and/or have misled and deceived the purchasing public into 
the belief that respondents’ so-called “Iokelp Tablets” are a remedy 
and preventive for the ailments, diseases and physical troubles as set 
forth in paragraph 1 hereof, and that the same are beneficial and essen- 
tial to the health of the thyroid gland and to individual health in 
general. Said statements and representations have tended to induce 
and have induced the purchase of respondent’s product in reliance 
upon such erroneous belief, and have tended to divert trade from, and 
have diverted trade from, and otherwise injured competitors of 
respondents. By such statements and representations substantial 
injury has been done by respondents to substantial competition in 
interstate commerce. 

Par. 5. The above acts and things done by said respondents, as 
aforesaid, are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in interstate 
and foreign commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provsions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and, for other purposes,” the 
Federal Trade Commission, on April 22, 1935, issued its complaint 
in this proceeding against the respondents, Robert R. Dunn, Jr. and 
Tom Keck, copartners, trading as the Iokelp Company, charging 
them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Edw. W. Thomerson, attorney for the Commis- 
sion, before W. W. Sheppard, an examiner of the Commission there- 
tofore duly designated by it, no testimony or other evidence having 
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been offered by the respondents in opposition to the allegations of 
the complaint, although the respondents were duly represented. at 
said hearings by Daniel Daugherty, attorney for the respondents; 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence in 
support of the allegations of said complaint, brief in support of the 
complaint, and the oral arguments of counsel aforesaid; and the 
Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts, and its conclu- 
sion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PaRaGRAPH 1. Respondents, Robert R. Dunn, Jr., and Tom Keck, 
are individuals, trading as the Iokelp Company, with their office and 
principal place of business located in the city of San Diego, State of 
California. Respondents are engaged in the business of offering 
for sale and selling an alleged remedial preparation under the name 
of “Tokelp.” 

Respondents market their said product through dealers in drugs 
and medicines for resale to the public and by sales direct to persons 
desiring remedies, treatments or preventives of the ailments, diseases 
and conditions for which the respondents advertise said product. 
The respondents offer for sale and sell said preparation “Iokelp” in 
interstate commerce, and make sales in many of the States of the 
United States other than the State of California, and when sales 
are made respondents cause the preparation “Jokelp” to be trans- 
ported from their place of business in the city of San Diego, or from 
other points in the State of California, to the purchasers thereof 
located in States other than California. 

The respondents are in substantial competition in commerce between 
and among the several States of the United States, and in the Dis- 
trict of Columbia, with individuals, firms, and corporations who are 
engaged in the business of offering for sale and selling remedies, 
preparations and products for use for the same purposes as those 
for which the respondents advertise their said preparation, in said 
commerce. 

Par. 2. The preparation “Iokelp” is produced by dehydrating and 
grinding kelp or seaweed, scientifically known as “Macrocystis 
Pyrifera,” which is compressed into tablet form, bottled and ready 
for sale to consumers. The preparation is sold to ultimate consumers 
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for $1.25 per bottle of 200 tablets and the dosage recommended by 
the respondents is two tablets three times per day. The gross busi- 
ness of the respondents in the preparation “Tokelp” was approxi- 
mately $18,000 in 1933 and $30,000 in 1934. 

Respondents represent that a typical analysis of the ash in “Iokelp” 
tablets is as follows: 


Toadies See PEs Cee AO eI Se ee ee 0. 25% 
ACidIisoluble Mattert i: sittih xs pte te eee ei he ee 0. T0% 
AT ON 253) cscs OB oe beige eg FS: et ee 0. 68% 
GST ei ee eee 1. 08% 
IBY a irri hhh) Woy See Oe ee eee 0. 57% 
SS A ae ee a ee ee ee 1. 66% 
Potassiunnee eas = oe ee ee eee BERIT A SEN Sa: ene eek EE 7. 20% 
Carbon atec. 2 =) 52. 23 a ee eee 1. 64% 
Sloe ys = oes a ee ee ee ee ee ee 0. 69% 
Phosphorus: === pa st =a Seep, eat ee eee eee 0. 92% 
Mang aneseie oe seas xo oe ee ee en ee Trace 
Coppers 4 The SRE ee eS ee esl 40. 0 ppm 


An analysis made by the Department of Agriculture of the produce 
is as follows: 

Aveage weight—0.33 gram. 
Taste: Salty and mucilaginous. 
Iodine total—0.28% by weight. 
Identity : Seaweed. 

Reducing sugars; trace. 

The iodine content of the tablet is practically the same in both 
analyses, and is approximately one-fourth of one percent. The other 
constituent elements of the preparation are the same as those usually 
found in vegetables ordinarily used for food in the United States, 
and are found in said preparation in approximately the same quan- 
tities and proportions. 

‘Par. 3. The respondents, in the course and conduct of their busi- 
ness, advertise their said preparation through pamphlets, circulars 
and other printed matter, and by advertisements in newspapers and 
through radio broadcasts from stations located in the city of San 
Diego, State of California. 

In the course and conduct of their business, and by the means and 
in the manner aforesaid, the respondents make many statements con- 
cerning the curative qualities of their preparation. Among others, 
the following statements are made: 


Probably few people except Doctors realize the tremendous importance of the 
thyroid gland. Proper functioning of the thyroid... is absolutely necessary for 
the proper functioning of the other glands and organs of the body. Lack of 
iodine in the daily diet is the commonest cause of thyroid trouble, and this 
trouble can only be corrected by taking iodine in concentrated form to make up 
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for the diet deficiency. IOKELP * * °* is one of the richest known sources 
of organic iodine. 
Iodine for Simple Goiter 


Lack of iodine in everyday food causes nervousness, palpitations and simple 
goiter. A successful treatment is Iokelp, a natural product containing abundant 
organic iodine and other minerals that the body needs to correct these con- 
ditions ; 

Kelp Preventive of Simple Goiter 


The giant kelp plant is a naturally iodized food unusually rich in iodine, 
the preventive and corrective of simple goiter. Iokelp, a concentration of this 
kelp, makes available organic iodine in palatable and easily digestible form. 


Statistics Show Goiter Prevalent 


* * * Guard yourself With Iokelp, the concentrated kelp food, which sup- 
plies abundant organic iodine to check this disease. 


Goiter Scourges State 


* * * Fight this disease with Iokelp, a concentration of the giant sea 
kelp, rich in the organic iodine which prevents goiter. 


Men Past Middle Age 


Prostate troubles and other glandular ailments are caused by insufficient 
minerals in the daily diet. Iokelp is a natural food supplement, rich. in iodine, 
iron and other elements necessary to health, promotes glandular health, re- 
lieves pain. 

IOKELP succeeds in preventing and correcting simple goiter where other 
treatments have failed. * * * 

If you already have simple goiter, the easily assimilated natural iodine sup- 
plied by IOKELP will correct the condition or the full purchase price will be 
immediately refunded. Otherwise, protect yourself from this disease of the 
thyroid gland and its accompanying disorders. * * * 

An insidious feature of simple goiter, the iodine deficiency disease of the 
thyroid gland, is that it is often not recognized in its incipient stages. Pre- 
ventive measures are therefore advised and urged, especially with adolescent 
girls and pregnant and lactating women. The daily diet should include a suffi- 
cient quantity of food iodine to maintain the thyroid gland in good health. 
This might be difficult or costly if it were not for the giant kelp plant of the 
ocean. Rich in iodine, kelp makes it available in abundance when processed 
into Iokelp Tablets which are palatable and inexpensive. 

If you are already suffering from simple goiter, you may take IOKELP 
with assurance that it has proven effective in many other cases. 

If your thyroid, pituitary and other glands do not receive enough minerals 
through daily diet, sickness is almost sure result. Iokelp is a food supplement, 
not a drug, made from sea plants rich in organic minerals. 


Don’t Drug Constipation 


Dangerous drugs or cathartics never protect anybody from  constipa- 
tion * * * Tokelp, a vegetable food supplement, stimulates the glandular 
secretion and gastric juices, gradually promoting natural elimination. 
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Nervous Anemic Conditions 


If your thyroid, pituitary and other glands do not receive enough minerals 
through daily diet, sickness is almost sure result. 

Pregnant and lactating women, and adolescent girls, are aupeeite 4 in need 
of an extra supply of natural iodine in their diets. In their condition, the 
thyroid gland is under abnormal strain and a deficiency in iodine may work 
untold injury. A sufficient supply of iodine is not always to be had from 
ordinary foods. But the giant kelp plant of the Pacific Ocean, when specifically 
processed into IOKELP Tablets yields an abundance of this vital mineral. 

Iokelp, made from fresh sea kelp, highly concentrated, is one of the richest 
sources of organic iodine. 

IOKELP is ‘unusually rich in organic:iodine and supplies the deficiency of 
iodine that exists in every day foods in almost all parts of the country. 

Without sufficient iodine the all-important thyroid gland cannot function 
properly, and this condition may lead to neryousness, anemia, indigestion, 
neuritis, periodic irregularity and finally to simple goiter. 

One of the principal causes of certain types of rheumatism and neuritis is 
lack of sufficient minerals in the daily diet. 

Don’t suffer the agonies of Neuritis, and Rheumatism any longer without 
giving IOKELP a trial. 

Probably few people who are not physicians or other students of the human 
body realize the tremendous importance of the thyroid gland, the master gland 
as it has been correctly nicknamed. It is said that the thyroid gland is to the 
human body what the draught is to fire and furthermore that iodine is the 
match that kindles it. 

Nearly everyone now knows that organic iodine is vitally necessary to the 
health of the'thyroid gland. 

Proper: functioning of the thyroid gland is absolutely necessary for effective 
metabolism, healthy lungs and breathing organs and physical growth. It is 
required for mental development and in fact, for proper functioning of all the 
organs of the body. 

The principal source of organic iodine today is the sea and ocean vegetation 
such as the giant kelp which grows off the coast of Southern California. 

Good morning, friends, how is your thyroid today? That is not such a silly 
question at that, when you stop to consider how important science has found 
the thyroid gland to be in matters of health. It doesn’t always take expert 
knowledge to answer the question either, at least if you feel perfectly well you 
know your thyroid gland is functioning correctly. You wouldn’t feel at all 
well if it weren’t. Your vitality would be low and you would probably have 
more definite symptoms, which might be anything from nervousness and anemia 
to goiter. 

Thyroid Pituitary and other Glands 


If your thyroid, pituitary and other glands do not receive enough minerals 
through daily diet, sickness is almost sure result. Iokelp * * *, 
SCIENCE DISCOVERS THE SECRET OF HEALTH IN THE SHA 
IOKELP 
The Vitalizing Marine Vegetable Food 


Rich in natural iodine, iron, calcium, phosphorus and all other mineral 
elements essential to good health. 
* * * * * * * 
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“Mineral—Element—Starvation’—means absence or deficiency in the human 
system of those mineral elements (iron, iodine, calcium, sulphur, magnesium, 
potassium, sodium and manganese) absolutely necessary to maintain the 
equilibrium essential between all the physiological processes of the body. 

“Mineral—Element—Starvation’’—strikes directly at the thyroid gland, for 
scientific experiments and observations prove the most alarming of all physio- 
logical process disturbances in the body center around the thyroid gland. Nat- 
ural iodine, such as in Iokelp Tablets, is rated as the vitally important and 
essential element in maintaining and restoring the proper functioning of the 
thyroid gland. 

Par. 4. By the means and in the manner above set out the respond- 
ents represent and imply that the preparation “Iokelp” is a remedy 
for constipation, nervous anemic conditions, and prostate, pituitary 
and thyroid gland troubles, including simple goiter; that the prepara- 
tion is a preventive of thyroid gland troubles, including simple goiter, 
indigestion, neuritis, rheumatism, and periodic irregularity in women; 
and that the preparation is essential to the health of the thyroid 
gland, to the health of adolescent, pregnant, and lactating women, 
and to health in general. 

In truth and in fact the above and foregoing representations and 
implications are false, for said preparation “Iokelp” is not a remedy 
for constipation, nervous anemic conditions, and prostate, pituitary 
and thyroid gland troubles, including simple goiter, and is not a pre- 
-ventive of thyroid gland troubles, including simple goiter, indiges- 
tion, neuritis, rheumatism, and periodic irregularity in women, and 
is not essential to the health of the thyroid gland, to the health of 
adolescent, pregnant, and lactating women, and to health in general, 
nor does it possess the therapeutic efficacy represented by the respond- 
ents. 

Par. 5. The acts and practices of the respondent hereinabove set 
out have the tendency and capacity to and do mislead and deceive 
many persons desiring to purchase a remedy for, a preventive of, or a 
‘preparation that is essential to one or more of the conditions above 
mentioned, and cause a substantial portion of such persons erro- 
neously to believe that the representations and implications made by 
the respondents are true and that said preparation is a remedy for 
constipation, nervous anemic conditions, and prostate, pituitary and 
thyroid gland troubles, including simple goiter ; that the preparation 
is a preventive of thyroid gland troubles, including simple goiter, 
indigestion, neuritis, rheumatism, and periodic irregularity in 
women; and that the preparation is essential to the health of the 
thyroid gland, to the health of adolescent, pregnant, and lactating 
women, and to health in general, and possesses the therapeutic efficacy 
‘represented and implied by said respondents; and cause a substan- 
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tial portion of such persons, because of such erroneous beliefs, to 
purchase said preparation “Iokelp,” thereby unfairly and illegally 
diverting trade to the said respondents from their competitors who 
truthfully represent their products, to the substantial injury of such 
competitors in said commerce and to the injury of the public. 

Par. 6. Among the competitors of the said respondents are many 
who truthfully represent their products and who do not misrepre- 
sent the therapeutic efficacy possessed by such products and who do 
not, in connection with the sale of their products in said commerce, 
use the acts and practices used by the said respondents as above set 
out. 

CONCLUSION 


The aforesaid acts and practices of the respondents Robert R. 
Dunn, Jr., and Tom Keck are to the prejudice of the public and of 
respondents’ competitors, and constitute unfair methods of compe- 
tition in commerce, within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of the complaint, brief filed herein 
by counsel for the Commission, and oral argument by Edw. W. 
Thomerson, counsel for the Commission, and by Daniel Daugherty, 
counsel for the respondents, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Robert R. Dunn, Jr., and Tom 
Keck, their representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of that certain preparation 
now sold by the said respondents under the name “Iokelp,” or any 
tablet, powder, or other preparation, under whatever name sold, 
composed of similar ingredients. and possessing therapeutic prop- 
erties similar to the preparation now known and sold by the respond- 
ents under the name of “Iokelp,” in interstate commerce or in the 
District of Columbia, forthwith cease and desist from representing : 
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(1) That said preparation is a remedy for, or will cure, constipa- 
tion, nervous anemic conditions, prostate, pitutiary, or thyroid gland 
troubles including simple goiter; 

(2) That said preparation is a preventative of thyroid gland 
troubles, including simple goiter, indigestion, neuritis, rheumatism, 
or periodic irregularity in women; 

(3) That said preparation is essential to the health of the thyroid 
gland, or to the health of adolescent, pregnant, or lactating women, 
or to the health in general. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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BONOMO CANDY AND NUT CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2776. Complaint, Apr. 21, 1936——-Decision, Dec. 11, 1936 


Where a corporation engaged in manufacture and sale of “straight” goods 
candy and of so-called “break and take,” “draw,” or ‘‘deal”’ assortments, 
one of the principal trade demands for which comes from the small retailers 
with stores, in many instances, near schools and patronized by the school 
children, and sale and distribution of which, or similarly sold candy, offer- 
ing opportunity of obtaining a prize or becoming a winner by lot or chance, 
teaches and encourages gambling among children, largest class by far of 
purchasers and consumers of such type of candy, who buy same in pref- 
erence to so-called “straight” goods when displayed side by side by reason 
of lottery or gambling feature connected with former, and selling of which 
in the market of the other, i. e., the “straight”? goods, sold exclusively by 
many manufacturers, has been followed by a market decrease in sales of 
such “straight” candy, due to gambling or lottery feature connected with so- 
called “break and take,” “draw,” or “deal” merchandise— 

Sold, to wholesalers and jobbers, assortments consisting of a number of penny 
pieces of uniform size and shape, together with a number of boxes of candy 
secured as prizes by chance purchasers of those uniform penny pieces, the 
enclosed concealed centers of which differed from that of the majority; 
so packed and assembled that such assortments could be displayed and 
offered by the numerous retailer purchasers thereof, and with knowledge 
and intent that such assortments would and could be sold, without altera- 
tion or rearrangement, to the consuming or purchasing public by lot or 
chance, in accordance with such arrangement, in violation of public policy 
and in competition with many who regard such methods of sale and distri- 
bution as morally bad and as encouraging gambling, and especially among 
children, as injurious to the industry through resulting in the merchandis- 
ing of ‘a chance or lottery instead of candy, and as providing retail mer- 
cbants with the means of violating the laws of the several States, and 
some of whom, for such reasons, refuse to sell candy so packed and 
assembled that it can be resold to the public by lot or chance; 

With the result that such refusing competitors, who can compete on even terms 
only by furnishing the same or similar assortments, were put to a disad- 
vantage in competing and their sales of “straight” candy showed a continued 
decrease, some competitors began the sale and distribution of candy for 
resale to the public by lot or chance, for which, thus sold, there is demand, 
public and competitors were prejudiced and injured and trade was diverted 
to it from its said competitors, and there was a restraint upon and a detri- 
ment to the freedom of fair and legitimate competition in industry 
concerned : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Wr, Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Burnstine, Geist & Netter, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
ember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that Bonomo Candy 
and Nut Corporation, a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect. 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent is a corporation organized under the 
laws of the State of New York, with its principal office and place of 
business located at 649 Morgan Avenue, in the city of Brooklyn, State 
of New York. It is now, and for several years last past has been, 
engaged in the manufacture of candies and in the sale and distribu- 
tion thereof to wholesale dealers, jobbers, and retail dealers, located at 
points in the various States of the United States, and causes and has 
caused its products, when so sold, to be transported from its princi- 
pal place of business in the city of Brooklyn, N. Y., to purchasers 
thereof in other States of the United States at their respective places 
of business; and there is now, and has been for several years last past, 
a course of trade and commerce by said respondent in such candy be- 
tween and among the States of the United States. In the course and 
conduct of said business, respondent is in competition with other cor- 
porations and with partnerships and individuals engaged in the man- 
ufacture of candy and in the sale and distribution thereof in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold since on or about 
December 1935, to wholesale and retail dealers, packages or assort- 
ments of candy so packed and assembled as to involve the use of a lot- 
tery scheme when sold and distributed to the consumers thereof. 

One of said assortments consists of a number of pieces of candy of 
uniform size and shape, together with a number of boxes of candy, 
which boxes of candy are to be given as prizes to purchasers of said 
pieces of candy of uniform size and shape in the following manner: 
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The majority of the said pieces of candy of uniform size and shape 
have centers of the same color, but a small number of said pieces of 
candy have centers of a different color. The said pieces of candy of 
uniform size and shape in said assortment, retail at the price of 1¢ 
each, but the purchaser who procures one of said candies having a 
center colored differently from the majority is entitled to receive, and 
is to be given free of charge, one of the said boxes of candy heretofore 
referred to. The color of the centers of said pieces of candy of uni- 
form size and shape is effectively concealed from the purchaser and 
prospective purchaser until a selection has been made and the piece 
of candy broken up. The aforesaid purchasers of said candies, who 
procure a candy having a center colored differently from the majority 
of said pieces of candy of uniform size and shape in said assortment, 
thus procure one of the said boxes of candy wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers, to whom respondent sells 
its assortment, resell said assortment to retail dealers, and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said assortment for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
ples to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said product in preference to candy offered for 
sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure boxes of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United States, 
The use by respondent of said method has the dangerous tendency 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors who 
do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
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or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent has caused and causes the representa- 
tion to be made on labels and containers for one of its candy products, 


as follows: 
Minty Chocs. 20 Count—10 Cents 


Petite Chocolate Peppermints 


The effect of the use of the words, as above indicated, is to falsely 
represent to the public that the candy to be purchased from respond- 
ent is peppermint candy. There are among members of the pur- 
chasing public a substantial number who have a preference for 
peppermint candy. In truth and in fact, the candy sold and offered 
for sale by the respondent, under the above-stated representations, 1s 
not peppermint candy, but is principally of the type known as marsh- 


mallow candy. 
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Par. 8. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent has advertised and offered for sale, 
and distributed as premiums packages of candy, falsely representing 
them to have a content weight of three ounces, when in truth and in 
fact such packages do not contain contents of the net weight of 
three ounces. 

Par. 9. There are among the competitors of the respondent corpo- 
ration a substantial number of persons, partnerships, and corpora- 
tions who do not falsely represent the type and flavor of candy of- 
fered by them for sale, or who do in fact sell and offer for sale 
peppermint candy and marshmallow candy, each truthfully repre- 
sented and designated as such. 

There are among the competitors of the respondent a substantial 
number of persons, partnerships and corporations who offer for sale 
merchandise of a like nature and character with that in which the 
respondent deals, offering the same for sale to the members of the 
purchasing public and truthfully representing the proper net weight 
of the candy so offered for sale, offering the same in packages similar 
to those used by the respondent but truthfully representing the exact 
and correct weight of the merchandise so offered. 

Respondent’s false representations have had, and now have the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that such repre- 
sentations are true, causing them to purchase respondent’s product in 
reliance on same. Said false representations have the tendency and 
capacity to, and do, divert trade to respondent from its competitors 
who truthfully label their products, thereby causing substantial in- 
jury to substantial competition in commerce, 

Par. 10. The aforementioned method, acts and practices of the 
respondent, are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on April 21, 1936, issued and served a 
complaint upon the respondent, Bonomo Candy and Nut Corpora- 


BONOMO CANDY AND NUT CORPORATION 183 
178 Findings 


tion, charging that the respondent had been and was using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act of Congress. Respondent filed answer thereto on May 12, 
1936. Thereafter testimony and other evidence in support of the 
allegations of the complaint were introduced by Henry C. Lank and 
P. C. Kolinski, attorneys for the Commission, before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Respondent was represented by 
counsel but offered no testimony or other evidence in opposition to 
the charges of the complaint. Thereafter the proceeding regularly 
came on for final hearing before the Commission on said complaint, 
the testimony and other evidence in support thereof, and on the brief 
of counsel for the Commission, respondent through its counsel hav- 
ing advised that it did not desire to file brief nor present oral argu- 
ment, and the Commission, having duly considered the matter and 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent is a corporation organized under the 
laws of the State of New York, with its principal office and place of 
business located at 649 Morgan Avenue, in the city of Brooklyn, 
State of New York. Respondent is now, and for several years last 
past has been, engaged in the manufacture of candies and in the sale 
and distribution thereof to wholesale dealers, jobbers, and retail 
dealers located at points in the various States in the eastern part 
of the United States, and causes and has caused its products, when so 
sold, to be transported from its principal place of business in the 
State of New York to purchasers thereof in other States of the 
United States at their respective places of business, and there is now, 
and has been for several years last past, a course of trade and com- 
merce by said respondent in such candy between and among the 
States of the United States. In so carrying on said business, re- 
spondent is and has been engaged in interstate commerce and is and 
has been in active competition with other corporations and with 
partnerships and individuals engaged in the manufacture of candy 
and in the sale and distribution thereof between and among the 
various States of the United States. 

Par. 2. Beginning about December 1935, the respondent manu- 
factured and distributed to wholesale dealers and jobbers an assort- 
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ment containing a number of pieces of candy of uniform size and 
shape, together with a number of boxes of candy, which boxes of 
candy were to be given as prizes to purchasers of said pieces of candy 
of uniform size and shape in the following manner: The majority of 
the said pieces of candy of uniform size and shape had centers of 
the same color but a small number of said pieces of candy had 
centers of a different color. The said pieces of candy of uniform size 
and shape in said assortment retailed at the price of 1¢ each but the 
purchaser, who procured one of said candies having a center colored 
differently from the majority, was entitled to receive, and was to be 
given free of charge, one of the said boxes of candy heretofore re- 
ferred to. The color of the centers of said pieces of candy of uniform 
size and shape was effectively concealed from the purchaser and pro- 
spective purchaser until a selection had been made and the piece of 
candy broken open. The aforesaid purchasers of said candies, who 
procured a candy having a center colored differently from the ma- 
jority of the said pieces of candy of uniform size and shape in said 
assortment, thus procured one of the said boxes of candy wholly by 
lot or chance. 

Par. 3. The lottery or prize assortments, similar to the assortment 
described in paragraph 2 hereof, are generally referred to in the 
candy industry as “break and take,” “draw,” or “deal” assortments, 
and packages or assortments of candy without the gaming device or 
lottery feature in connection with their resale to the public are 
generally referred to in the candy trade or industry as “straight” 
goods. These terms will be used hereafter in these findings to de- 
scribe these respective types of candy. 

Par. 4. Numerous retail dealers purchase assortments, as described 
in paragraph 2 above, from wholesale dealers or jobbers who in turn 
have purchased said assortments from respondent, and such retail 
dealers display said assortments for sale to the public as packed by 
the respondent, and the candy contained in said assortments is sold 
and distributed to the consuming public in the manner described. 

Par. 5. All sales made by respondent to wholesale dealers and job- 
bers are absolute sales and respondent retains no control in any man- 
ner over the goods after they are delivered to the wholesale dealers 
or jobbers. The assortments are assembled and packed in such man- 
ner that they are sold and may be sold by the retail dealers to the pur- 
chasing public in the manner described. 

The respondent has knowledge that said assortments will be resold 
to the purchasing public by retail dealers by lot or chance, and it 
packs and assembles such candy in the way and manner described 
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so that, without alteration, addition, or rearrangement, it may be 
resold to the public by lot or chance by retail dealers. 

Par. 6. The sale and distribution of candy by the retail dealers 
in the manner described in paragraph 2 hereof is a sale and dis- 
tribution of candy by lot or chance and constitutes a lottery or gaming 
device. 

Competitors of respondent appeared as witnesses in this proceed- 
ing and testified, and the Commission finds as a fact, that many 
competitors regard such methods of sale and distribution as morally 
bad and as encouraging gambling, especially among children; as 
injurious to the candy industry, because it results in the merchandis- 
ing of a chance or lottery instead of candy; and as providing retail 
merchants with the means of violating the laws of the several States. 
Because of these reasons, some competitors of respondent refuse to 
sell candy so packed and assembled that it can be resold to the public 
by lot or chance. These competitors are thereby put to disadvantage 
in competing. Certain retailers, who find that they can dispose of 
more candy by the “break and take,” or “draw,” or “deal” methods, 
buy respondent’s products and the products of others employing the 
same or similar methods of sale, and thereby trade is diverted to 
respondent and others using similar methods from said competitors. 
Said competitors can compete on even terms only by furnishing the 
same or similar assortments, and this they are unwilling to do and 
their sales of “straight” goods show a continued decrease. 

There is a demand for candy which is sold by lot or chance, and. 
in order to meet the competition of manufacturers who sell and dis- 
tribute candy which is sold by such methods, some competitors of 
respondent have begun the sale and distribution of candy for resale 
to the public by lot or chance. The use of such methods by respond- 
ent in the sale and distribution of its candy is prejudicial and 
injurious to the public and to respondent’s competitors and has 
resulted in the diversion of trade to respondent from its said competi- 
tors and is a restraint upon and a detriment to the freedom of fair 
and legitimate competition in the candy industry. 

Par. 7. One of the principal demands in the trade for the “break 
and take,” or “draw,” or “deal” candy comes from the small retailers. 
The stores of these small retailers are in many instances located near 
schools and attract the trade of school children. The consumers or 
purchasers of the lottery or prize package candy are principally 
children, and. because of the lottery or gambling feature connected 
with the “break and take,” or “draw” package, and the possibility of 
becoming a winner, children purchase candy from such packages in 
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preference to the “straight” goods candy, when the two types of 
assortments are displayed side by side. The sale and distribution 
of “break and take,” or “draw” packages of candy, or of candy which 
has connected with its sale to the public the means or opportunity 
of obtaining a prize or becoming a winner by lot or chance, teaches 
and encourages gambling among children, who comprise by far the 
largest class of purchasers and consumers of this type of candy. 

Par. 8. There are in the United States many manufacturers of 
candy who do not manufacture and sell lottery or prize assortments 
of candy, and who sell their “straight” goods candy in interstate 
commerce in competition with the “break and take,” or “draw,” or 
“deal” candy, and manufacturers of the “straight” goods type of 
candy have noted a marked decrease in the sales of their products 
whenever and wherever the lottery or prize candy has appeared in 
their markets. This decrease in the sales of “straight” goods candy 
is principally due to the gambling or lottery features connected with 
the “break and take,” “draw,” or “deal” candy. 

Par. 9. In addition to the assortment described in paragraph 2 
hereof, respondent manufactures candy which it sells without any 
lottery or chance feature in connection with its resale to the public. 
Such assortments are sold to syndicate and retail accounts and to 
wholesale dealers and jobbers. The sale of the “break and take,” or 
“draw,” or “deal” assortments, as described in paragraph 2 hereof, is 
confined to wholesale dealers and jobbers. An officer of the respond- 
ent corporation was called asa witness and testified that the respond- 
ent’s annual volume of business was approximately $700,000, but the 
proportion represented by “straight” assortments and “break and 
take,” or “draw,” or “deal” assortments was not shown. 

Par. 10. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments of candy, as described in 
paragraph 2 hereof, are contrary to public policy. 

Par. 11. The complaint, in paragraph 7, charged the respondent 
with falsely representing that certain of its packages of candy were 
peppermint flavored. The Commission finds that the testimony and 


other evidence introduced do not support this allegation. 
Me 


CONCLUSION 


The aforesaid acts and practices of the respondent, Bonomo Candy 
and Nut Corporation (excluding the acts and practices referred to in 
paragraph 11 hereof), are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act of 
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Congress, approved September 26, 1914, entitled “An Act. to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and testimony and other evidence taken before Miles J- 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the charges of the complaint, and the brief filed 
on behalf of counsel for the Commission, no testimony or other evi- 
dence having been offered in opposition to the allegations of the com- 
plaint and no brief having been filed by the respondent, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Bonomo Candy and Nut Cor- 
poration, a corporation, its officers, agents, representatives and em- 
ployees, in the offering for sale, sale, and distribution in interstate 
commerce of candy, do cease and desist from: 

(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers candy so packed and assembled that sales of 
such candy to the general public are to be made or may be made by 
means of a lottery, gaming device, or gift enterprise. 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers packages or assortments of candy which are used or which 
may be used without alteration or rearrangement of the contents of 
such packages or assortments to conduct a lottery, gaming device, or 
gift enterprise, in the sale or distribution of the candy contained in 
said packages or assortments to the public. 

(3) Packing or assembling in the said packages or assortments of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of a different color, together with a number 
of small boxes of candy, which said smal] boxes of candy are to be 
given as prizes to the purchaser procuring a piece of candy with a 
center of a particular color. ite: 

It is further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In tHE MATTER OF 


NAT D. GOLDBERG, TRADING AS SUNSET DISTILLING 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2416. Complaint, May 27, 1935—Decision, Dec. 12, 1936 


Where an individual engaged as wholesaler and rectifier of distilled spirits in 
blending and bottling cordials, brandies, liqueurs, rums, gins, and other 
spirituous beverages, in a rectifying plant and under rectifier’s permit, and 
in selling his aforesaid various products to wholesalers and distributors in 
substantial competition with those engaged in the manufacture, by true 
distillation, of gins, rums, and other spirituous beverages from mash, wort, 
or wash, and in selling same in trade and commerce among the various 
States and in the District of Columbia, and with those engaged in pur- 
chasing, rectifying, blending, and bottling cordials, brandies, liqueurs, rums, 
gins, and other spirituous beverages in rectifying plants and under recti- 
fiers’ permits, and in similarly selling the same, and including among said 
competitors those who, as manufacturers and distillers from mash, wort, 
or wash of gins, rums, and other spirituous beverages sold by them, truth- 
fully use words “distillery,” “distilleries,” ‘‘distillers,” or “distilling,” as a 
part of their corporate or trade names and on their stationery and adver- 
tising, and on the labels of the bottles in which they sell and ship such 
products, and those who, engaged in purchasing, rectifying, blending, and 
bottling cordials and other spirituous beverages as hereinbefore set forth, 
do not, as hereinbefore set forth, use said words— 

Represented, through use of word “Distilling” in his trade name, printed on his 
stationery and on the labels attached to the bottles in which he sold and 
shipped his said products, and in various other ways, to his customers, and 
furnished them with the means of thus representing to their vendees, both 
retailers and ultimate consuming public, that the said cordials, brandies, 
liqueurs, rums, gins, and other spirituous beverages contained in such 
bottles were by him made through process of distillation from mash, wort, 
or wash, notwithstanding fact he did not thus distill said various bever- 
ages, thus bottled, labeled, sold, and transported by him, by original and 
continuous distillation, as above set forth, and through continuous closed 
pipes and vessels until manufacture is complete, as long definitely under- 
stood and implied to trade and ultimate purchasing public from word 
“Distilling,” and did not own, operate, or control any place or places where 
alcoholic beverages are thus made, and was not a distiller, for the purchase 
of the bottled liquors of which there is a preference on the part of a sub- 
stantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that the cordials, brandies, liqueurs, gins, rums, and other spirituous 
beverages sold by him were by him made and distilled from mash, wort, or 


1Count Two of the complaint, under the National Industrial Recovery Act, dismissed 
by reason of decision in A. L. A. Schechter Poultry Corp. vy. U. S.,; 295 U. S. 495. 
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wash, as above set forth, and of inducing dealers and purchasing public, 
acting in such belief, to buy his said rectified and bottled spirituous bev- 
erages, and of thereby diverting trade to him from his competitors who 
do not, by their corporate or trade names, or in any other manner, mis- 
represent that they are manufacturers by distillation as above set forth, of 
their products; to the substantial injury of substantial competition in com- 
merce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Nat D. 
Goldberg, trading as Sunset Distilling Company, hereinafter referred 
to as respondent, has been and is using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and in viola- 
tion of the Act of Congress approved June 16, 1933, known as the 
“National Industrial Recovery Act,” and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 


Count 1 


ParacraPu 1. Respondent is an individual, Nat D. Goldberg, doing 
business under the trade name Sunset Distilling Company, with prin- 
cipal office and place of business at 125 North Racine Avenue, in the 
city of Chicago, in the State of Illinois. He is now, and for more 
than one year last past, has been engaged in the business of blending 
and bottling cordials, brandies, liqueurs, rums, gins, and other spiritu- 
ous beverages in a rectifying plant under a rectifier’s permit, and in 
the sale thereof in constant course of trade and commerce between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of his said business he 
causes his said products when sold to be transported from his place 
of business aforesaid into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and dis- 
tributors, some located within the State of Illinois and some located 
in other States of the United States and the District of Columbia. 
In the course and conduct of his business as aforesaid, respondent is 
now, and for more than one year last past has been, in substantial 
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competition with corporations and with other individuals, partner- 
ships, and firms engaged in the manufacture by true distillation of 
gins, rums, and other spirituous beverages from mash, wort, or wash, 
and in the sale thereof in trade and commerce between and among 
the various States of the United States and in the District of 
Columbia; and in the course and conduct of his business as aforesaid 
respondent is, and for more than one year last past has been, in 
substantial competition with corporations and with other individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, and bottling cordials, brandies, liqueurs, rums, gins, 
and other spirituous beverages in rectifying plants under rectifiers’ 
permits and in the sale thereof in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. For a long period of time the word “distilling” when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, the manufacture of spirituous beverages by 
an original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing pub- 
lic prefers to buy: spirituous liquors bottled and prepared by the 
actual distillers and manufacturers thereof. 

Par. 3. In the course and conduct of his business as aforesaid, by 
the use of the word “Distilling” in his trade name, printed on his 
stationery and on the labels attached to the bottles in which he sells 
and ships his said products, and in various other ways, respondent 
represents to his customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate con- 
suming public, that the said cordials, brandies, liqueurs, rums, gins, 
and other spirituous beverages therein contained were by him manu- 
factured through the process of distillation from mash, wort, or wash, 
when, as a matter of fact, respondent is not a distiller, does not distill 
the said spirituous beverages by him so bottled, labeled, sold, and 
transported. Respondent does not own, operate, or control any place 
or places where alcoholic beverages are manufactured by process of 
original and continuous distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who ‘manufacture 
and distill from mash, wort, or wash gins, rums, and other spirituous 
beverages sold by them, and who truthfully use the words “distillery,” 
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“distilleries,” “distillers,” or “distilling” as a part of their corporate 
or trade names and on their stationery, advertising and on the labels 
of the bottles in which they sell and ship such products. There are 
also among such competitors corporations, firms, partnerships and 
individuals engaged in the business of purchasing, rectifying, blend- 
ing, and bottling cordials, brandies, liqueurs, rums, gins, and other 
spirituous beverages in rectifying plants under rectifiers’ permits who 
do not use the words “distillery,” “distilleries,” “distilling,” or “dis- 
tillers” as a part of their corporate or trade names, nor on their sta- 
tionery, advertising nor on the labels attached to the bottles in which 
they sell and ship their said products. 

Par. 5. The representation by respondent as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and 
does mislead and deceive dealers and the purchasing public into the 
belief that the cordials, brandies, liqueurs, gins, rums, and other 
spirituous beverages sold by the respondent are manufactured or 
distilled by him from mash, wort, or wash by one continuous process 
and is calculated to and has the capacity and tendency to and does 
induce dealers and the purchasing public, acting in such belief, to 
purchase the spirituous beverages rectified and bottled by the re- 
spondent, thereby diverting trade to respondent from his competitors 
who do not by their corporate or trade name or in any other manner 
misrepresent that they are manufacturers by distillation from mash, 
wort, or wash of spirituous beverages, and thereby respondent does 
substantial injury to substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Count 2 


Paracrapu 1. Respondent is an individual, Nat D. Goldberg, doing 
business under the trade name Sunset Distilling Company, with prin- 
cipal office and place of business at 125 North Racine Avenue, in the 
city of Chicago, in the State of Illinois. He is now, and for more 
than one year last past has been, engaged in the business of blending 
and bottling cordials, brandies, liqueurs, rums, gins, and other spiritu- 
ous beverages in a rectifying plant under a rectifier’s permit, and in 
the sale thereof in constant course of trade and commerce between 
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and among the various States of the United States and in the District 
of Columbia. In the course and conduct of his said business he causes 
his said products when sold to be transported from his place of busi- 
ness aforesaid into and through various States of the United States 
to the purchasers thereof, consisting of wholesalers and distributors, 
some located within the State of Illinois and some located in other 
States of the United States and the District of Columbia. In the 
course and conduct of his business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial competi- 
tion with corporations and with other individuals, partnerships, and 
firms engaged in the manufacture by true distillation of gins, rums, 
and other spirituous beverages from mash, wort, or wash, and in the 
sale thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia; and in 
the course and conduct,of his business as aforesaid respondent is, 
and for more than one year last past has been, in substantial competi- 
tion with corporations and with other individuals, firms, and partner- 
ships engaged in the business of purchasing, rectifying, blending, 
and bottling cordials, brandies, liqueurs, rums, gins, and other spiritu- 
ous beverages in rectifying plants under rectifiers’ permits and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

Pars. 2, 3, 4, and 5. As grounds for these paragraphs of this com- 
plaint, the Federai Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this com- 
plaint to the same extent as though the several allegations thereof 
were set out at length and in separate paragraphs herein, and the 
said paragraphs 2, 38, 4, and 5 of count 1 of this complaint are incor- 
porated herein by reference and adopted as the allegations of para- 
graphs 2, 3, 4, and 5, respectively, of this count, and are hereby 
charged as fully and as completely as though the several averments of 
the said paragraphs of count 1 were separately set out and repeated 
verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933 (48 Stat. 195 C. 90), the Presi- 
dent of the United States, by Executive Order No. 6182, of June 26, 
1933, as supplemented by Executive Order No. 6207, of July 21, 1933, 
and Executive Order No. 6345, of October 20, 1933, delegated to 
H. A. Wallace as Secretary of Agriculture certain of the powers 
vested in the President of the United States by the aforesaid Act. 

Under and pursuant to the delegation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the Act and 
Executive Orders under the Act, upon his own motion presented a 
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Code of Fair Competition for the Distilled Spirits Rectifying In- 
dustry after due notice and opportunity for hearing in connection 
therewith had been afforded interested parties, including respondent, 
in accordance with Title I of the National Industrial Recovery Act 
and applicable regulations issued thereunder, to the President of the 
United States who approved the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 
within the meaning of the said National Industrial Recovery Act, 
for the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to 
the said Code in the following words, to wit: 

That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commerce, which tend to diminish the amount thereof; (b) 
to provide for the general welfare by promoting the organization of industry 
for the purpose of cooperative action among trade groups; (c) to eliminate un- 
fair competitive practices; (d) to promote the fullest possible utilization of the 
present productive capacity of industries; (e) to avoid undue restriction of pro- 
duction (except as may be temporarily required) ; (f) to increase the consump- 
tion of industrial and agricultural products by increasing purchasing power ; 
and (g) otherwise to rehabilitate industry. 

By his approval of the said code on December 9, 1933, the President 
of the United States, pursuant to the authority vested in him by Title 
I of the National Industrial Recovery Act aforesaid, made and issued 
his certain written Executive Order, wherein he adopted and ap- 
proved the report, recommendations and findings of the said Secre- 
tary of Agriculture, and ordered that the said Code of Fair Competi- 
tion be, and the same thereby was approved, and by virtue of the 
National Industrial Recovery Act aforesaid, the following provision 
of Article V of said Code became and still is one of the standards of 
fair competition for the Distilled Spirits Rectifying Industry and 
is binding upon every member of said Industry and this respondent: 


The following practices constitute unfair methods of competition and shall 
not be engaged in by any member of the industry: 

Section 1. False Advertising—To publish or disseminate in any manner any 
false advertisement of any rectified product. Any advertisement shall be 
deemed to be false if it is untrue in any particular, or if directly or by ambi- 
guity, omission or inference it tends to create a misleading impression. 

Par. 7. The use by respondent of the word “Distilling” in his 
trade name, printed on his stationery and on the labels attached to 
the bottles in which he sells and ships such products and in various 
other ways, constitutes false advertising within the meaning of the 
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aforesaid provision of said Article V and tends to and does create 
the misleading impression that respondent is engaged in the business 
of distilling gins, rums, and other spirituous beverages from mash, 
wort, or wash, and that the cordials, brandies, liqueurs, gins, rums, 
and other spirituous beverages by him so sold and transported have 
been bottled by the original distillers thereof and that the gins and 
rums rectified, blended and sold by respondent have been produced 
by a true process of distillation, all contrary to the provisions of 
Section 1, Article V, of the Code aforesaid. 

Par. 8. The above alleged methods, acts and practices of the re- 
spondent are and have been in violation of the standard of fair 
competition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which 
affect interstate commerce in the manner set forth in paragraph 5 
of count 1 hereof, are in violation of Section 3 of Title I of the Na- 
tional Industrial Recovery Act and they are unfair methods of com- 
petition in commerce within the meaning of the Federal Trade Com- 
mission Act as amended. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on May 27, 1935, issued and served its 
complaint in this proceeding upon respondent Nat D. Goldberg, 
trading as Sunset Distilling Company, charging him with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and 
the filing of respondent’s answer, the Commission, by order entered 
herein granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma- 
terial allegations of the complaint to be true, and waiving the taking 
of further evidence and all other intervening procedure, which sub- 
stitute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and the substituted answer 

. ° ? 
briefs and oral arguments of counsel having been waived, and the 
Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 
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ParacrapH 1. Respondent is an individual trading under the name 
and style of Sunset Distilling Company, with principal office and 
place of business at 125 North Racine Avenue, in the city of Chicago, 
in the State of Illinois. He is now, and for more than one year last 
past has been, engaged in business under a basic permit from the 
United States Government, which permit is designated “R526,” as 
a wholesaler and rectifier of distilled spirits, blending and bottling 
cordials, brandies, liqueurs, rums, gins, and other spirituous beverages 
in a rectifying plant under a rectifier’s permit, and in the sale thereof 
in constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of his said business he causes his said 
products, when sold, to be transported from his place of business 
aforesaid into and through various States of the United States to 
the purchasers thereof, consisting of wholesalers and distributors, 
some located within the State of Illinois, and some located in other 
States of the United States and the District of Columbia. In the 
course and conduct of his business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial com- 
petition with corporations and with other individuals, partnerships, 
and firms engaged in the manufacture by true distillation of gins, 
rums, and other spirituous beverages from mash, wort, or wash, and 
in the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia; 
and in the course and conduct of his business as aforesaid respondent 
is, and for more than one year last past has been, in substantial com- 
petition with corporations and with other individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend- 
ing, and bottling cordials, brandies, liqueurs, rums, gins, and other 
spirituous beverages in rectifying plants under rectifiers’ permits and 
in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. For a long period of time the word “distilling” when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacture of spirituous beverages 
by an original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing 
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public prefers to buy spirituous liquors bottled and prepared by the 
actual distillers and manufacturers thereof. 

Par. 3. In the course and conduct of his business as aforesaid, by 
the use of the word “Distilling” in his trade name, printed on his 
stationery and on the labels attached to the bottles in which he sells 
and ships his said products, and in various other ways, respondent 
represents to his customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate con- 
suraing public, that the said cordials, brandies, liqueurs, rums, gins, 
and other spirituous beverages therein contained were by him manu- 
factured through the process of distillation from mash, wort, or 
wash, when as a matter of fact, respondent is not a distiller, does not 
distill the said spirituous beverages by him so bottled, labeled, sold, 
and transported. Respondent does not own, operate, or control any 
place or places where alcoholic beverages are manufactured by process 
or original and continuous distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort or wash, gins, rums, and other spirituous 
beverages sold by them, and who truthfully use the words “distillery,” 
“distilleries,” “distillers,” or “distilling” as a part of their corporate 
or trade names and on their stationery, advertising and on the labels 
of the bottles in which they sell and ship such products. There are 
also among such competitors, corporations, firms, partnerships and 
individuals engaged in the business of purchasing, rectifying, blend- 
ing, and bottling cordials, brandies, liqueurs, rums, gins, and other 
spirituous beverages in rectifying plants under rectifiers’ permits who 
do not use the words “distillery,” “distilleries,” “distilling,” or “dis- 
tillers” as a part of their corporate or trade names, or on their sta- 
tionery, advertising or on the labels attached to the bottles in which 
they sell and ship their said products. 

Par. 5. The representation by respondent as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and 
does mislead and deceive dealers and the purchasing public into the 
belief that the cordials, brandies, liqueurs, gins, rams, and other spirit- 
uous beverages sold by the respondent are manufactured or distilled 
by him from mash, wort, or wash by one continuous process and is 
calculated to and has the capacity and tendency to and does induce 
dealers and the purchasing public, acting in such belief, to purchase 
the spirituous beverages rectified and bottled by the respondent, 
thereby diverting trade to respondent from his competitors who do 
not by their corporate or trade name or in any other manner misrep- 
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resent that they are manufacturers by distillation from mash, wort, 
or wash of spirituous beverages, and thereby respondent does sub- 
stantial injury to substantial competition in interstate commerce. 

Par. 6. The complaint herein was issued May 27, 1935, on the same 
day that the decision of the United States Supreme Court in the case 
of A. L. A. Schechter Poultry Corporation vs. U. S., 295 U. 8. 495, was 
handed down, but before notice of it had been received by the Com- 
mission. Count 2 of the complaint charged violation of Section 3 
of Title I of the National Industrial Recovery Act which was invali- 
dated by the aforesaid decision. For that reason the Commission 
has ordered the complaint dismissed as to count 2 thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent Nat. D. Gold- 
berg, trading as Sunset Distilling Company, are to the prejudice of 
the public and of respondent’s competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein, dated October 27, 1936, by respondent admitting all the mate- 
rial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Nat D. Goldberg, trading as 
Sunset Distilling Company, his officers, representatives, and em- 
ployees, and his agents, corporate or individual, in connection with 
the offering for sale, sale and distribution of whiskies, gins, or other 
spirituous beverages, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

Representing, through the use of the word “Distilling” in his trade 
name, on his stationery, advertising or on the labels attached to the 
bottles in which he sells and ships said products, or in any other 
way by word or words of like import, (a) that he is a distiller of 
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whiskies, gins, or other spirituous beverages; or (b) that, the said 
whiskies, gins, or other spirituous beverages were by him manufac- 
tured through the process of distillation; or (c) that he owns, oper- 
ates, or controls a place or places where such products are by him 
manufactured by a process of original and continuous distillation 
from mash, wort, or wash, through continuous closed pipes and ves- 
sels until the manufacture thereof is completed, unless and until 
respondent shall actually own, operate, or control such a place or 
places. 

It is further ordered, That the said complaint be and it is hereby 
dismissed as to count 2 thereof. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon him of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which he is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 


H. 
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In THE MArTrer oF 


EK. MARTINDALE, TRADING AS FEDERAL INSTITUTE 
OF MEATS & MARKETING 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2734. Complaint, Feb. 29, 1936—Decision, Dec. 14, 1936 


Where an individual engaged in distributing and selling, from his place of busi- 


(a 


— 


(b) 


(c) 


ness in a Michigan city, correspondence courses in butchering and meat 
packing, and in selling books, booklets, and pamphlets to those subscribing 
to and purchasing his said courses, in substantial competition with those 
similarly engaged and with those engaged in the business of teaching butch- 
ering and meat packing, etc., in ways other than through correspondence 
courses, in commerce among and between the various States and in the Dis- 
trict of Columbia, and including among such competitors many who dis- 
tribute and sell their courses without in any way misrepresenting the char- 
acter, quality, size, scope, or connection with the United States Government, 
of their respective businesses, demand for pupils who have successfully com- 
pleted their courses, or degree of proficiency that will be acquired by their 
pupils upon successful completion of the course— 

Featured in his various advertising literature, including advertisements 
printed and circulated throughout the various States to pupils and prospec- 
tive pupils, and extensively used questionnaires, circular letters, enrollment 
blanks, ete., his trade name, including words “Federal Institute,” and made 
use of such words as “Chief of Examiners,” ‘Board of Examiners,” ‘“Hxam- 
iners,”’ ‘Assistant Examiners,’ and “Divisional Director,’ notwithstanding 
fact neither said individual nor the business conducted by him under afore- 
said name was in any way connected with, licensed, or approved by any 
branch or bureau of the United States Government ; 

Included along with his aforesaid trade name, words ‘Washington, D. C.,” 
and followed his own name with term “Divisional Director,” and made use 
of words “Central States Office,” and made such statements therein as “This 
survey * * * now being conducted in Wisconsin, is part of a nation- 
wide project, Wisconsin being the first state in the middle-west section (Cen- 
tral States Division) to be contacted,” and “Due to the limited time allotted 
for the completion of this survey, we are resorting to the mails,” ete., and 
depicted in certain portions of his advertising a large building, together 
with his aforesaid trade name, facts being the business thus conducted by 
him was not operated on a nation-wide or wide-spread basis covering many 
States, or conducted on a large and substantial basis, pupils and prospective 
pupils had been contacted only in a very few States, so-called “Central States 
Office” in said Michigan city was in reality the home and sole Office of the 
business, which rented only a comparatively small office space in building 
depicted as aforesaid, and said individual or business did not, as represented, 
have Washington office; and 

Represented, in his aforesaid advertising literature, that “The field of 
operation in this industry is nation-wide,” and that “among many oppor- 
tunities indicated are those of: buyer-shipper-inspection,” etc., and that, 


200 FEDERAL TRADE COMMISSION DECISIONS 
Complaint PARDO 


as a result of the survey hereinbefore referred to, and use of the mails “to 
reach quickly a list of men from whom we will select a limited number 
for personal interviews,” “We will be able to select this limited number 
of men who through the facilities of our various departments will quickly 
qualify for the branches of service outlined herein,’ notwithstanding fact 
course in question was not a complete one in butchering and meat pack- 
ing, and successful completion thereof did not, of itself, qualify the pupil 
taking same to fill various positions in the meat slaughtering and packing 
industry, in which there were not many openings, and in which need and 
demand for trained men was not greater than actual supply thereof, and 
in which there were skilled men with long experience in the industry 
waiting the return of normal conditions for reemployment therein ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the beliefs that aforesaid business, thus con- 
ducted, was a branch or bureau of the Government, or connected or affili- 
ated in some way therewith, or licensed and approved by some branch or 
bureau thereof, and was operated and conducted on a nation-wide and 
large and substantial basis covering many States, and that there were 
many openings for various positions in said industry, with need for 
trained men in excess of the actual supply, as above set forth, and that its 
eourse constituted a competent one, upon the completion of which the 
student would be qualified adequately to fill various positions therein, and 
with the result that a substantial number of the consuming public, as a 
direct result of such mistaken and erroneous beliefs, purchased his said 
courses, and trade was unfairly diverted to him from those similarly 
engaged in the distribution and sale of such or other correspondence 
courses and who truthfully advertised the same; to the injury of compe- 
tition in commerce among and between the various States and in the 
District of Columbia: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. J. T. Welch tor the Commission. 
Mr. Wentworth T. Durant, of Milwaukee, Wis., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that H. E. Mar- 
tindale, an individual, trading as Federal Institute of Meats & Mar- 
keting, hereinafter referred to as respondent, has been and now is 
using unfair methods of competition in commerce as “commerce” is 
defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent, H. E. Martindale, is an individual trad- 
ing as Federal Institute of Meats & Marketing with its principal office 
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and place of business located at 80: 514 Sheridan Road, Menominee, in 
the State of Michigan. Respondent is now, and ie been for some 
time past, engaged in the business of distributing and selling corre- 
spondence courses of instruction in the art of butchery and meat 
packing to persons hereinafter referred to as pupils and in selling to 
such pupils severally, as incidental and accessory to the instructions 
in and to the learning, use, and practice of such science and art, cer- 
tain merchandise consisting of books, booklets, pamphlets, and ee 
articles in commerce as herein set out. 

Par, 2. Said respondent, being engaged in business as aforesaid, 
when a prospective pupil enters into a contract with him, enrolls said 
pupil, in consideration of the agreed charge or tuition paid or agreed 
to be paid by such pupil, undertakes to sell and deliver to such pupil, 
through the United States mails or otherwise, a complete course of 
written, mimeographed or printed information and instruction in the 
particular course or courses of said instruction chosen by such pupil 
and causes said correspondence courses of instruction, when sold, to 
be transported from his office and principal place of business in the 
State of Michigan to purchasers thereof located at various points in 
other States of the United States and in the District of Columbia, and 
there is now, and has been at all times mentioned herein, a constant 
current of trade in commerce in said correspondence courses of 
instruction in the art of butchery and meat packing so distributed 
and sold by the respondent between and among the various States of 
the United States and in the District of Gutaribia 

Par. 3. In the course and conduct of his said business, respond- 
ent is now, and has been, in substantial competition with other indi- 
viduals and with firms and corporations likewise engaged in the 
business of distributing and selling correspondence courses of instruc- 
tion in various arts, including the art of butchery and meat packing, 
and also with persons, firms, and corporations engaged in the business 
of teaching or giving instruction in the art of butchery and meat 
packing and other arts in ways other than through correspondence 
courses, in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course of the operation of said business, and for the 
purpose of inducing individuals to purchase and pay for said cor- 
respondence course of instruction, respondent has caused advertise- 
ments to be inserted in newspapers of general circulation throughout 
the United States, and has printed and circulated throughout the 
various States to pupils and, prospective pupils, through the United 
States mails and otherwise, circular letters, questionnaires, enroll- 
ment blanks, and other advertising literature. In all of said ques- 
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tionnaires, circular letters, enrollment blanks, and advertising litera- 
ture, the respondent has caused his trade name to be prominently 
and conspicuously displayed with the following addresses and 
designations : 
Central States Division 
Federal Institute—Meats—Marketing 
Washington, D. C. 
H. E. Martindale, Divisional Director 
Central States Office 
Menominee, Michigan 
In other advertising literature, the respondent has made use of the 
following statements: 
This survey sponsored by the F. I. M. M. now being conducted in Wisconsin 
is part of a nation-wide project, Wisconsin being the first state in the middle- 
west section (Central States Division) to be contacted. 


Due to the limited time allotted for the completion of this survey, we are 
resorting to the mails in order to reach quickly a list of men from whom we will 
select a limited number for personal interviews. 


The field of operation in this industry is nation-wide—among the many 
opportunities indicated are those of: buyer—shipper—inspection—managing— 
supervising; also grading—slaughter—dressing of cattle—likewise sausage mak- 
ing, ete. As a result of this survey, we will be able to select this limited 
number of meni who through the facilities of our various departments will 
quickly qualify for the branches of service outlined herein. 

In all of said literature and enrollment blanks, hereinabove re- 
ferred to, the respondent also makes use of such terms as “Chief of 
Examiners,” “Board of Examiners,” “Examiners,” “Assistant Exam- 
iners,” and “Divisional Director” to designate certain of his em- 
ployees or associates, those terms being generally used by various 
branches, divisions, and bureaus of the United States Government 
to designate certain classes of their respective employees. In certain 
portions of the advertising literature, hereinabove referred to, re- 
spondent displays a picturization of a large building under which 
there appears the designation: 


FEDERAL INSTITUTE OF MBATS & MARKETING 


Menominee, Michigan 


All of said statements, together with many similar statements ap- 
pearing in respondent’s advertising literature, purport to be descrip- 
tive of the business conducted by him under the trade name Federal 
Institute of Meats & Marketing. In all of his advertising literature 
and through representations and statements made by the respondent 
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acting through agents and representatives, the respondent has repre- 
sented, and now represents, that (1) the business conducted by him 
under the trade name Federal Institute of Meats & Marketing is a 
branch or bureau of the United States Government, has some connec- 
tion or affiliation with some branch or bureau of the United States 
Government or is licensed and approved by some branch or bureau 
of the United States Government; (2) that the business operated 
under the trade name Federal Institute of Meats & Marketing is 
operated on a nation-wide basis, or is operated on a widespread 
basis covering many states and is conducted on a large and substan- 
tial basis; and (3) that there are many openings for various posi- 
tions in the meat slaughtering and packing industry and that the 
need and demand for men trained in the art of butchery and meat 
packing is much greater than the actual demand therefor and that 
the course of instruction sold by the respondent is a competent course 
upon the completion of which the pupil will be adequately qualified 
to fill various positions in the meat slaughtering and meat packing 
industry. 

Par. 5. The representations made by the respondent as to any con- 
nection between the business conducted by him under the trade name 
Federal Institute of Meats & Marketing and any branch or bureau 
of the United States Government are, in fact, untrue. Neither the 
respondent nor the business conducted, as aforesaid, is in any way 
connected with a bureau or branch of the United States Government 
and neither the respondent nor the business conducted under the 
name of Federal Institute of Meats & Marketing maintains an office 
of any kind in Washington, D. C. 

The business operated by the respondent is not operated on a 
nation-wide basis or on a widespread basis covering many states and 
is not conducted on a large and substantial basis. In truth and 
in fact, pupils and prospective pupils have been contacted in only a 
very few states and the so-called “Central States Office” located at 
Menominee, Mich., is in reality the home and sole office of the busi- 
ness. ‘The Federal Institute of Meats & Marketing does not operate 
or completely occupy the building depicted, as hereinabove indi- 
cated, but actually rents only a comparatively small office space in 
said building. In truth and in fact, there are not many openings 
for various positions in the meat slaughtering and packing indus- 
try and the need and demand for men trained in the art of butchery 
and meat packing is not greater than the actual demand therefor. In 
truth and in fact, the course of instruction offered by the respondent 
is not a complete course in butchery and meat packing and a success- 
ful completion of said course does not, of itself, qualify the pupil 
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taking said course to fill various positions in the meat slaughtering 
and packing industry. 

Par. 6. There are among the competitors of the respondent many 
who distribute and sell either correspondence courses or other courses 
in butchery and meat packing, or other correspondence courses of in- 
struction, who do not, in any way, misrepresent the character, qual- 
ity, size, scope, or connection with the United States Government, of 
their respective businesses and do not, in any way, misrepresent the 
demand for pupils who have successfully completed their respective 
courses of instruction or the degree of proficiency that will be ac- 
quired by the pupil upon a successful completion of the course. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent, as hereinabove set out, in 
his advertising, in newspapers, questionnaires, circular letters, enroll- 
ment blanks, and other advertising literature, in offering for sale and 
selling his courses of instruction was, and is, calculated to, and had, 
and now has, a tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous belief 
that all of said representations are true. Further, as a direct conse- 
quence of the mistaken and erroneous beliefs, induced by the acts, 
advertisements, and misrepreventations of respondent, as_herein- 
above detailed, a substantial number of the consuming public has 
purchased a substantial volume of respondent’s courses of instruc- 
tion with the result that trade has been unfairly diverted to the re- 
spondent from individuals, firms and corporations likewise engaged 
in the business of distributing and selling correspondence courses or 
other courses in the art of butchery and meat packing, or other cor- 
respondence courses, and who truthfully advertise their courses of 
instruction. As a result therof, substantial injury has been, and is 
now being done, by respondent to substantial competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 8. The above and foregoing acts, practices and representa- 
tions of the respondent have. been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and in- 
tent of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
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mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on February 29, 1936, issued and served 
its complaint in this proceeding upon the respondent, H. E. Martin- 
dale, trading as Federal Institute of Meats & Marketing, charging 
him with the use of unfair methods of competition in violation of the 
provisions of said act. After the issuance of said complaint, testi- 
mony and other evidence in support of the allegations of said com- 
plaint were introduced by J. T. Welch, attorney for the Commission, 
before John J. Keenan, an examiner of the Commission theretofore 
duly designated by it, and in opposition to the allegations of the 
complaint by Wentworth T. Durant, attorney for the respondent, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
testimony and other evidence; and the Commission having duly con- 
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, H. E. Martindale, is an individual, 
trading as Federal Institute of Meats & Marketing. His place of 
business was formerly located at 80514 Sheridan Road, Menominee, 
Mich. He is now located at 647 State Street, Marinette, in the State 
of Wisconsin. Respondent is engaged in the business of distributing 
and selling correspondence courses of instruction in the art of butch- 
ery and meat packing. As incidental and accessory to the instruc- 
tion in the art of butchery and meat packing, he also sells certain 
merchandise consisting of books, booklets, and pamphlets to those 
persons subscribing to and purchasing his correspondence courses of 
instruction. 

When a prospective pupil enters into a contract with the respond- 
ent, he is enrolled in consideration of the agreed tuition charge which 
is paid or agreed to be paid by said pupil. The respondent delivers 
to such pupil, through the United States mail or otherwise, a course 
of written, mimeographed, or printed instructions in the particular 
course or courses chosen by such pupil. Respondent causes such 
courses of instruction, when sold, to be transported from his principal 
place of business in the State of Michigan to purchasers thereof located 
at various points in other States of the United States. The respond- 
ent has maintained, at all times for a period of more than one year last 
past, a constant current of trade and commerce in said correspondence 
courses of instruction in the art of butchery and meat packing, between 
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and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
is now, and has been, in substantial competition with other individuals 
and with firms and corporations likewise engaged in the business of 
distributing and selling correspondence courses of instruction in vari- 
ous arts, including the art of butchery and meat packing, and also 
with persons, firms, and corporations engaged in the business of teach- 
ing or giving instruction in the art of butchery and meat packing 
and other arts in ways other-than through correspondence courses, in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par, 3. For the purpose of inducing individuals to purchase and 
pay for said correspondence courses of instruction, the respondent has 
made use of advertisements which had been printed and circulated 
throughout the various States of the United States to pupils and 
prospective pupils through the United States mail and otherwise.., 
The respondent has also made extensive use of questionnaires, circular 
letters, enrollment blanks, and advertising lterature which has been 
circulated in the same way to prospective pupils. In all of his adver- 
tising literature, the respondent causes his trade name to be promi- 
nently and conspicuously displayed with the following addresses and 
designations: 

Central States Division 
Federal Institute—Meats—Marketing 
Washington, D. C. 


H. H. Martindale, Divisional Director 


Central States Office 
Menominee, Michigan 


In other advertising literature, the respondent has made use of state- 
ments such as the following: 
This survey sponsored by the F. I. M. M. now being conducted in Wisconsin 


is part of a nation-wide project, Wisconsin being the first state in the middle- 
west section (Central States Division) to be contacted. 


Due to the limited time allotted for the completion of this survey, we are re- 
sorting to the mails in order to reach quickly a list of men from whom we will 
select a limited number for personal interviews. 


The field of operation in this industry is nation-wide—among the many oppor- 
tunities indicated are those of: buyer Shipper—inspection—managing—super- 
vising; also grading—slaughter—dressing of cattle—likewise sausage making, 
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ete. As a result of this survey, we will be able to select this limited number of 
men who through the facilities of our various departments will quickly qualify 
for the branches of service outlined herein. 

In all of said advertising literature, including questionnaires, cir- 
culars and enrollment blanks, the respondent makes extensive use of 
such terms as “Chief of Examiners,” “Board of Examiners,” “Ex- 
aminers,” “Assistant Examiners,” and “Divisional Director” to desig- 
nate certain of his employees or associates. In certain portions of his 
advertising literature, the respondent displays a picturization of a 
large building under which there appears the designation: 


FEDERAL INSTITUTE OF MEATS & MARKETING 
Menominee, Michigan 


In all of his advertising literature and through representations and 
statements made by the respondent acting through agents and repre- 
sentatives, the respondent has represented and now represents that 
(1) the business conducted by him under the trade name Federal 
Institute of Meats and Marketing is a branch or bureau of the United 
States Government, has some connection or affiliation with some 
branch or bureau of the United States Government or is licensed and 
approved by some branch or bureau of the United States Government; 
(2) the business operated under the trade name Federal Institute of 
Meats & Marketing is operated on a nation-wide basis, or is operated 
on a widespread basis covering many states and is conducted on a large 
and substantial basis; (3) there are many openings for various posi- 
tions in the meat slaughtering and packing industry and that the need 
and demand for men trained in the art of butchery and meat packing 
is much greater than the actual demand therefor; and (4) the course 
of instruction sold by the respondent is a competent course upon the 
completion of which the pupil will be adequately qualified to fill 
various positions in the meat slaughtering and meat packing industry. 

Par. 4. The terms “Chief of Examiners,” “Board of Examiners,” 
“Examiners,” “Assistant Examiners,” and “Divisional Director” are 
terms generally used by various branches, divisions, and bureaus of 
the United States Government to designate certain classes of their 
respective employees. The representations made by the respondent 
as to any connection between him or the business conducted by him 
under the trade name Federal Institute of Meats & Marketing and 
any branch or bureau of the United States Government are, in fact, 
untrue. Neither the respondent nor the business conducted by him 
under said trade name is in any way connected with, affiliated with, 
licensed or approved by, any branch or bureau of the United States 
Government. The respondent, neither individually nor under the 
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trade name Federal Institute of Meats & Marketing, conducts or 
maintains an office of any kind in the city of Washington, District 
of Columbia. The business operated by the respondent is not oper- 
ated on a nation-wide basis or on a widespread basis covering many 
States and is not conducted on a large and substantial basis. As a 
matter of fact, pupils and prospective pupils have been contacted 
only in a very few States. The so-called “Central States Office” 
located at Menominee, Mich., is in reality the home and sole office 
of the business. The Federal Institute of Meats & Marketing does 
not completely occupy the building depicted in respondent’s adver- 
tising matter but actually rents only a comparatively small office 
space in said building. The course of instruction sold by the re- 
spondent is not a complete course of butchery and meat packing and 
a successful completion of said course does not, of itself, qualify 
the pupil taking such course to fill various positions in the meat 
slaughtering and packing industry. There are not many openings 
of various positions in the meat slaughtering and packing industry 
and the need and demand for men trained in the art of butchery 
and meat packing is not greater than the actual supply therefor. 
There are skilled men with long experience in the industry who are 
waiting a return of normal conditions for reemployment in the meat 
packing industry. 

Par. 5. There are among the competitors of the respondent many 
who distribute and sell either correspondence courses or other courses 
in butchery and meat. packing, or other correspondence courses of in- 
struction, who do not, in any way, misrepresent the character, quality, 
size, scope, or connection with the United States Government, of 
their respective businesses and do not, in any way, misrepresent: 
the demand for pupils who have successfully completed their respec- 
tive courses of instruction or the degree cf proficiency that will be 
acquired by the pupil upon a successful completion of the course. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondent in his advertising literature 
in offering for sale and selling his correspondence courses of in- 
struction were, and are, calculated to, and had, and now have, a 
capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the beliefs that the business conducted 
under the trade name of Federal Institute of Meats & Marketing 
is a branch or bureau of the United States Government or has some 
connection or affiliation with some branch or bureau of the United 
States Government or is licensed and approved by some branch or 
bureau of the United States Government; that the business is oper- 
ated on a nation-wide basis covering many States and is conducted 
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on a large and substantial basis; that there are many openings for 
various positions in the meat slaughtering and packing industry and 
that the need for men trained in the art of butchery and meat pack- 
ing is much greater than the actual supply therefor; and that the 
respondent’s course of instruction constitutes a competent course upon 
the completion of which a student will be adequately qualified to 
fill various positions in the meat slaughtering and meat packing 
industry. As a direct consequence of these mistaken and erroneous 
beliefs, a substantial number of the consuming public has purchased 
respondent’s courses of instruction with the result that trade has 
been unfairly diverted to the respondent from individuals, firms, and 
corporations likewise engaged in the business of distributing and 
selling correspondence courses or other courses in the art of butchery 
and meat packing, or other correspondence courses and who truth- 
fully advertise their respective courses of instruction. As a conse- 
quence thereof, injury has been done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, H. E. Martin- 
dale, trading as Federal Institute of Meats & Marketing, are to the 
prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence taken before John J. Keenan, an examiner of the Commis- 
sion theretofore duly designated by it, in support of the allegations of 
said complaint, and the Commission having made its findings as to 
the facts and conclusion that said respondent has violated the provi- 
sions of an Act of Congress approved September 26, 1914, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” m= 

It is ordered, That the respondent, H. E. Martindale, individually 
and trading and doing business as Federal Institute of Meats and 
Marketing, or trading under any other trade name, his representa- 
tives, agents, and employees, in connection with the offering for sale, 
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sale, and distribution of correspondence courses of instruction in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Representing, through the use of the words “Chief of Examin- 
ers,” “Board of Examiners,” “Examiners,” “Assistant Examiner,” 
“Divisional Director,” and “Federal Institute,” alone or in conjunc- 
tion with any other word or words, or through any other means, or 
in any other manner, that the respondent or the business conducted 
by him is a branch or bureau of the United States Government, or is 
in any way connected or affiliated with, or is licensed and approved 
by, any branch or bureau of the United States Government; 

2. Representing that the business operated by the respondent is 
operated on a nation-wide basis or is operated on a widespread basis 
covering many states, or is conducted on a large and substantial basis, 
when such is not the fact; 

3. Representing that there are many openings for various positions 
in the meat slaughtering and packing industry, or that the need and 
demand for men trained in the art of butchery and meat packing is 
much greater than the actual demand therefor ; 

4. Representing that the respondent’s course of instruction is a com- 
petent course, upon the completion of which the pupil will be ade- 
quately qualified to fill various positions in the meat slaughtering and 
packing industry ; 

5. Representing that the respondent or the business conducted by 
him maintains offices in the city of Washington, District of Columbia; 

6. Using the term “Federal Institute” in the name under which 
respondent’s business is conducted, or using any other word or expres- 
sion which implies or suggests any connection with any branch or 
bureau of the United States Government. 

It is further ordered, That the respondent shall, within 30 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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A. KIMBALL COMPANY, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2329. Complaint, Mar. 15, 1935—Decision, Dec. 15, 1936 


Where the corporate manufacturers of practically the entire supply of pin 
tickets in the United States, which they theretofore offered at prices 
determined by competition among them and, in many instances, at varying 
prices— 

Met, discussed and compared, and came to an agreement and understanding 
to fix, and did fix, and thereafter charge and maintain uniform prices 
for their said products; 

With result that they were thereby caused to offer and sell such competitive 
products at uniform prices, and of substantially restricting price competi- 
tion among them and maintaining artificial price level: 

Heid, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor and Mr. William C. Reeves, trial 
examiners. 

Mr. Robt. M. McMillen for the Commission. 

Mr. Abraham A. Silberberg, of New York City, for respondents. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission, having 
reason to believe that A. Kimball Company, a corporation, The Rey- 
burn Manufacturing Company, a corporation, Waterbury Buckle 
Company, a corporation, American Tag Company, a corporation, 
Dancyger Safety Pin Ticket Company, a corporation, Adam Sut- 
cliffe Company, a corporation, and Noesting Pin Ticket Company, 
a corporation, hereinafter referred to as respondents, have been and 
are using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. A. Kimball Company is a corporation organized and 
existing under and by virtue of the laws of the State of New York, 
with its principal place of business at 307 West Broadway, New 


York City. 
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The Reyburn Manufacturing Company is a corporation organized 
and existing under and by virtue of the laws of the State of Penn- 
sylvania, with its principal place of business at Allegheny Avenue and 
Thirty Second Street in the city of Philadelphia in said State. 

Waterbury Buckle Company is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Connecticut, with 
its principal place of business at Waterbury in said State. 

American Tag Company is a corporation organized and existing 
under and by virtue of the laws of the State of Illinois, with its 
principal place of business at 6151 South State Street in the city 
of Chicago in said State. 

Dancyger Safety Pin Ticket Company is a corporation organized 
and existing under and by virtue of the laws of the State of Ohio, 
with its principal place of business at 4707 Detroit Avenue in the 
city of Cleveland in said State. 

Adam Sutcliffe Company is a corporation organized and existing 
under and by virtue of the laws of the State of Rhode Island, with 
its principal place of business at Central Falls in said State. 

Noesting Pin Ticket Company is a corporation organized and 
existing under and by virtue of the laws of the State of New York, 
with its principal place of business at Mount Vernon in said State. 

Par. 2. All of the above named respondents are and for a number 
of years past have been engaged in the manufacture of pin tickets. 
These are small tickets for temporary attachment to clothing, fabrics, 
and lke materials, by pin-like fasteners. Upon these tickets the 
dealer customarily endorses cost and selling price, stock number, and 
other information and identifying marks. Respondents sell this 
product to and through jobbers and direct to users located throughout 
the United States, and pursuant to such sales, and as a part thereof, 
shipment is regularly made to customers from the respective places 
of business of respondents through and into other States of the 
Union. These respondents represent practically the entire source 
of supply of pin tickets in the United States and their annual sales 
ageregate about $750,000. But for the matters and things herein- 
after set out, said respondents would be in active competition with 
one another for business. 

Par. 3. In or about the year 1931 respondents entered into an 
understanding, combination, and conspiracy among themselves for 
the purpose of restricting and restraining competition in the sale 
of their said product. Pursuant to such understanding, combination 
and conspiracy, respondents did and performed and still do and per- 
form the following acts and things: 
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(a) Met and discussed and compared prices at which they were 
selling their said product and came to an understanding that they 
would quote uniform prices to the using public, and pursuant to 
such understanding and agreement did quote uniform prices and did 
sell to the public at such prices. 

(6) By understanding and agreement from time to time changed 
said prices but continued to make the same uniform throughout the 
industry. 

(ec) Conferred and cooperated with one another for the purpose 
and with the effect of ascertaining when and by whom prices so 
fixed were departed from, and used persuasive and other methods 
to compel offending manufacturers to resume the uniform schedule 
of prices. 

(7) Used other cooperative methods and means for making and 
keeping prices uniform and for preventing any price competition 
among themselves. 

Par. 4. The result of the formation of said understanding, combi- 
nation and conspiracy has been and is to restrict and restrain compe- 
tition among the manufacturers of pin tickets; to constrain all such 
manufacturers to sell at a price uniform with every other manufac- 
turer and to keep prices at an artificial level. 

Par. 5. The acts and practices charged are to the prejudice of the 
public, and the formation of said understanding, combination and 
conspiracy and the things done thereunder, as herein charged, con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of the Act of Congress hereinabove entitled. 


Report, Frxprncs As To THE Facrs, AND OrpDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on March 15, 1935, issued and served 
its complaint in this proceeding upon respondents A. Kimball Com- 
pany, The Reyburn Manufacturing Company, Waterbury Buckle 
Company, American Tag Company, Dancyger Safety Pin Ticket 
Company, Adam Sutcliffe Company, and Noesting Pin Ticket Com- 
pany, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondents’ answers 
thereto, the attorney of record for all said respondents tendered and 
entered into a stipulation as to the facts with the Chief Counsel for 
this Commission, subject to the approval of the Commission, by 
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which it is agreed that the statement of facts therein contained may 
be taken as the facts in this proceeding, and in lieu of testimony in 
support of the charges stated in the complaint, and in opposition 
thereto; and that the Commission may proceed on said statement of 
facts to make its report, stating its findings as to the facts (including 
inferences which it may draw from said stipulated facts) and its 
conclusion based thereon, and enter its order disposing of the pro- 
ceedings without presentation of argument or the filing of brief; 
which said stipulation has been by the Commission approved. There- 
after the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, and the said 
stipulation and statement of facts, and the Commission having duly 
considered the same and being now fully advised in the premises finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. All of the respondents above named are now, and were 
at all times hereinafter mentioned, corporations duly organized under 
the laws of the States of New York, Pennsylvania, Connecticut, [li- 
nois, Ohio, Rhode Island, and New York, respectively, and each of 
them is and has been engaged in the manufacture and sale of pin 
tickets. Pursuant to such sales and as a part thereof respondents 
have regularly made shipments of said products from their respective 
places of business through and into States of the United States other 
than the States of the points of origin of such shipments: The pin 
tickets manufactured and sold by each respondent have been and 
are similar to and for the same or similar use and purpose as the pin 
tickets of all other respondents; they seek and have sought to sell 
the same to the same trade; and all dealers in and users of pin tickets 
in the various States are and have been customers or potential cus- 
tomers of each and all of the respondents. Respondents manufacture 
and have manufactured practically the entire supply of pin tickets 
in the United States. 

Par. 2. Prior to the year 1981 these respondents had been offering 
for sale and selling competitive pin tickets at prices determined by 
competition among them, and these prices in many instances varied as 
among said respondents. In the years 1931, 1982, and into 1933 these 
respondents held a series of meetings from time to time at which 
they discussed and compared prices at which they were offering for 
sale and selling competitive pin tickets, and at and by means of said 
meetings and discussions came to an agreement or understanding to 
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fix the prices at which they would, and did thereafter, offer for sale 
and sell competitive pin tickets, which prices were uniform as among 
respondents. From time to time thereafter, pursuant to such under- 
standing, they uniformly changed said prices. 

Par. 3. The result of said meetings and discussions and under- 
standings, and the things done pursuant thereto, as above stated, has 
been to cause and to tend to cause respondents to offer for sale and 
sell competitive pin tickets at prices uniform among them, and to 
substantially restrict price competition among them, and to keep 
prices at an artificial level. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice of the public and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, and a stipulation and statement of facts in support of the allega- 
tions of the complaint and in opposition thereto, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, A. Kimball Company, The Rey- 
burn Manufacturing Company, Waterbury Buckle Company, Ameri- 
can Tag Company, Dancyger Safety Pin Ticket Company, Adam 
Sutcliffe Company and Noesting Pin Ticket Company, their officers, 
representatives, agents, and employees, in connection with the offering 
for sale and sale and distribution of pin tickets in interstate com- 
merce, or in the District of Columbia, do forthwith cease and desist: 

1. From entering into any agreement or understanding among 
themselves, or between any two or more of them, or between any one 
or more and others, to fix the prices at which they would offer for 
sale or sell pin tickets; 

2. From entering into any agreement or understanding among 
themselves, or between any two or more of them, or between any one 
or more and others, fixing the prices at which they would offer for 


sale or sell pin tickets; 
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3. From restricting or suppressing competition among themselves 
or any of them, or with others by any other similar concert of action; 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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THE LEADER NOVELTY CANDY COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER. IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2789. Complaint, Apr. 28, 1936—Decision, Dec. 15, 1936 


Where a corporation engaged in sale and distribution of candy and candy 
products, and in manufacture, sale, and distribution of novelty toys to 
wholesale dealers, including so-called “break and take,” “draw” or “deal” 
assortments, sale of which type, in competition with the exclusively 
“straight” merchandise of many candy manufacturers and distributors, has 
been followed by a marked decrease in latter, due to gambling or lottery 
feature connected with former, and which assortments consisted of (1) pack- 
age of individually wrapped penny pieces of uniform size and shape, color 
of a few of which differed from that of the majority, and (2) package 
of novelty toys such as water pistols and rubber return balls, ordinarily 
sold and billed by it separately to wholesaler and jobber vendees, but not 
separately at Same price assigned each package for sale together, and 
usually identical in number, so that such respective packages might be 
displayed side by side as a single unit and sold under a plan by which 
chance purchaser of one of said penny pieces, concealed color of which 
differed from that of majority, additionally received, for his penny, one 
of aforesaid toys— 

Sold to wholesalers or jobbers said “break and take,” “draw,” or “deal” assort- 
ments, so assembled and packed by it that they were and might be sold by 
retail dealers to purchasing public as single unit, as hereinbefore set forth, 
and as a lottery or gaming device, for resale to their numerous retailer 
purchasers thereof, by whom the respective packages, as packed by it and 
as a single unit, were displayed and candy involved sold and distributed to 
consuming public as hereinbefore set forth, and by lot or chance; contrary 
to public policy, and in competition with many who regard such methods of 
sale and distribution as morally bad and as encouraging gambling, and 
especially among children, as injurious to the candy industry in resulting 
in the merchandising of a chance or lottery instead of candy, and as provid- 
ing retail merchants with the means of violating the laws of the several 
States, and some of whom, for such reasons, refuse to sell candy so packed 
and assembled that it can be resold to public by lot or chance ; 

With result that sales of “straight” goods of such unwilling and refusing com- 
petitors, who could compete on even terms only by furnishing the same 
or similar assortments, showed a continued decrease and they were put 
to a competitive disadvantage, and trade was diverted from them to it and 
others using similar methods: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr, P. C. Kolinski for the Commission. 
Mr. Victor Warren Milch, of New York City, for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The Leader 
Novelty Candy Co., Inc., a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paragraru 1. Respondent is a corporation organized under the 
laws of the State of New York, with its principal office and place of 
business located at 23 Marcy Avenue, in the city of Brooklyn, State 
of New York. It is now, and for several years last past has been, 
engaged in the sale and distribution of candy to wholesale dealers, 
jobbers, and retail dealers, located at points in the various States of 
the United States, and causes the said product, when so sold, to be 
transported from its principal place of business in the city of Brook- 
lyn, New York, to purchasers thereof in other States of the United 
States at their respective places of business; and there is now, and 
has been for several years last past, a course of trade and commerce 
by said respondent in such candy between and among the States of 
the United States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part- 
nerships and individuals engaged in the sale and distribution of 
candy in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of its said business, respondent 
has caused and causes the representation to be made to its customers 
and prospective customers by its salesmen and agents, and has caused 
and causes said representation to be set forth on its business station- 
ery, billheads, invoices, catalogues, labels, and other trade literature, 
to the effect that it controls and operates factories and is the manu- 
facturer of said candy in which it deals. A substantial portion of 
the purchasing public, including retail dealers in candy, have ex- 
pressed, and have, a preference for dealing direct with the manu- 
facturer of products being purchased, such purchasers believing that 
they secure closer prices, superior quality, and other advantages that 
are not obtained when they purchase from a selling agency or 
middleman. 

Par. 8. The use by respondent of said representation that it is a 
manufacturer of candy has the capacity and tendency to and does. 
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mislead and deceive many of respondent’s said customers and pros- 
pective customers into the erroneous belief that respondent is a busi- 
ness concern which controls and operates a factory in which aforesaid 
candy sold by respondent is manufactured, and that persons dealing 
with respondent are buying said candy directly from the manufac- 
turer thereof, thereby eliminating the profits of middlemen and ob- 
taining various advantages, including advantages in service, delivery, 
and adjustment of account that are not obtained by persons purchas- 
ing goods from middlemen. The truth and fact is that respondent 
neither owns, controls, nor operates any factory whatsoever and does 
not manufacture said candy sold by it, but on the contrary only pur- 
chases and repacks the candy which it sells. 

Par. 4. There are among the competitors of respondent referred 
to in paragraph 1 hereof, many who manufacture the candy which 
they sell and who rightfully represent that they are the manufac- 
turers thereof. There are others of said competitors who purchase 
the candy in which they deal and resell the same at a profit to them- 
selves over and above the cost of said candy to said competitors, and 
who in no wise represent that they manufacture said candy. The 
above alleged acts and practices of respondent as set out in para- 
graphs 2 and 3 hereof tend to and do divert business from and other- 
wise injure and prejudice said competitors. 

Par. 5. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers and retail dealers a package or assortment of candy so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof, and is as follows: 

The said assortment is composed of a number of pieces of candy 
of uniform size, shape, and quality, together with a number of articles 
of merchandise, which articles of merchandise are to be given as 
prizes to purchasers of said pieces of candy of uniform size, shape, 
and quality, in the following manner: The majority of the said 
pieces of candy of uniform size, shape, and quality are of the same 
color, but a small number of said pieces of candy are of a different 
color. The said pieces of candy of uniform size, shape, and quality 
retail at the price of one cent each, but the purchaser who procures 
one of the said candies of a different color than the majority is en- 
titled to receive, and is to be given free of charge, one of the said 
articles of merchandise heretofore referred 10. Said pieces of candy 
of uniform size, shape and quality are contained in individual wrap- 
pers, and the color thereof is effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
wrapper removed. The aforesaid purchasers who procure a piece of 
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candy colored differently from the majority thus procure one of the 
said articles of merchandise wholly by lot or chance. 

Par. 6. The jobbers and wholesale dealers to whom respondent 
sells its assortment resell said assortment to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said product in preference to candy offered 
for sale and sold by its competitors. 

Par. 7. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance 
to procure articles of merchandise. 

The use by respondent of said method of the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is con- 
trary to an established public policy of the Government of the United 
States. The use by respondent of said method has the dangerous 
tendency unduly to hinder competition or create monopoly in this, to 
wit: that the use thereof has the tendency and capacity to exclude 
from. the branch of the candy trade involved in this proceeding com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar ele- 
ment of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 8. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
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from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un- 
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, and 
who do not adopt and use said method or an equivalent method. 

Par. 9. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 10. The aforementioned methods, acts and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Finprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 28, 1936, issued and served its 
complaint in this proceeding upon the respondent, The Leader Noy- 
elty Candy Co., Inc., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the alle- 
gations of said complaint were introduced by Henry C. Lank, attor- 
ney for the Commission, before Miles J. Furnas, an examiner of the 
Commission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by Victor W. Milch, Esquire, attorney for 
the respondent. For the purpose of eliminating the taking of certain 
additional testimony, counsel for the Commission and counsel for the 
respondent stipulated (Tr. p. 12) concerning the substance of such 
testimony and agreeing that the Commission might consider such 
testimony as actually having been offered in this case. The said testi- 
mony and other evidence, including the stipulation of counsel, were 
duly recorded and filed in the office of the Commission. Thereafter 
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the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and answer thereto, testimony and other 
evidence, including the stipulation of counsel, brief in support of the 
complaint, respondent having waived filing of any brief and not hav- 
ing requested oral argument; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, The Leader Novelty Candy Co., Inc., is 
a corporation organized under the laws of the State of New York, 
with its office and principal place of business located at 23 Marcy 
Avenue, Brooklyn, N. Y. Respondent is now, and for several years 
last past has been, engaged in the sale and distribution of candy and 
candy products and in the manufacture, sale and distribution of 
novelty toys to wholesale candy dealers and jobbers located throughout 
the United States but the majority of whom are located in New York 
State, in Connecticut and in the New England States. It causes the 
said candy and novelty toys when sold to be shipped and transported 
from its principal place of business in New York State to the pur- 
chasers thereof in the other States of the United States. In so carry- 
ing on said business, respondent is and has been engaged in interstate 
commerce and is and has been in active competition with other cor- 
porations and with partnerships and individuals engaged in the manu- 
facture, sale, and distribution of candy and novelty toys between and 
among the various States of the United States. 

Par. 2. Respondent designates its business as “novelty candy busi- 
ness”, and among the assortments which respondent assembles, sells 
and distributes is an assortment containing a number of small pieces 
of candy of uniform size and shape, each contained within wrappers, 
and a number of other articles of merchandise. The small pieces of 
candy of uniform size and shape are each contained within wrappers 
and the majority thereof are of the same color but a small number of 
said pieces of candy are of a different color. The purchaser who pro- 
cures one of the small pieces of candy of a color different from the 
majority is entitled to receive, and is to be given free of charge, one of 
the other articles of merchandise. These articles of merchandise are 
novelty toys and among such toys are water pistols and rubber re- 
turn balls. The purchaser who procures one of the candies of the 
color of the majority of the small pieces of candy receives only that 
piece of candy for his money. The small pieces of candy of uniform 
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size and shape retail at the price of 1¢ each and the color of the said 
pieces of candy is effectively concealed from purchasers and prospec- 
tive purchasers until a selection or purchase has been made and the 
wrapper removed therefrom. The other articles of merchandise in 
said assortment are thus distributed to purchasers of the small pieces 
of candy of uniform size and shape wholly by lot or chance. 

Par. 3. The candy contained in the above described assortment is 
contained in one package and the other articles of merchandise or 
novelty toys are contained in a separate package. The two packages 
are ordinarily sold and billed separately to the wholesale dealers and 
jobbers to whom respondent sells its merchandise, but the packages of 
each which respondent sells to its customers are generally identical in 
number, and the said assortments are so packed and assembled that the 
same may be displayed side by side as a single unit and sold in ac- 
cordance with the above described sales plan. The president of the 
respondent corporation was called as a witness and testified that the 
separate packages were sold and billed to wholesale dealers and job- 
bers at 40¢ each or 80¢ for the two packages; that the respondent did 
not and would not sell the package containing the other articles of 
merchandise at this price except in connection with the sale of the 
package containing the candy; that the other articles of merchandise 
actually cost him more than 40¢, but that by selling the two packages 
for 80¢ he was able to realize a profit on the transaction. 

Par. 4. The lottery or prize assortments described in paragraph 2 
hereof are generally referred to in the candy trade as “break and 
take,” “draw,” or “deal” assortments, and packages or assortments of 
candy without any gaming device or lottery feature in connection 
with their resale to the public are generally referred to in the candy 
trade as “straight” goods. These terms will be used hereafter in 
these findings to describe these respective types of candy. 

Par. 5. Numerous retail dealers purchase the packages of candy and 
toy novelties described in paragraph 2 above from wholesale dealers 
or jobbers who in turn have purchased said packages from respond- 
ent, and such retail dealers display one of each of said packages for 
sale to the public as packed by respondent and as a single unit, and 
the candy contained in said packages is sold and distributed to the 
consuming public in the manner described. 

Par. 6. All sales made by respondent are absolute sales, and re- 
spondent retains no control in any manner over the merchandise after 
it is delivered to the wholesale dealer or jobber. The assortments are 
assembled and packed in such manner that they are sold, and may 
be sold, by the retail dealers to the purchasing public as a single unit 
in the manner described. 
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Par. 7. The sale and distribution of assortments of candy and toy 
novelties by retail dealers by the method described in paragraph 2 
above is a sale and distribution by lot or chance and constitutes a 
lottery or gaming device. 

Par. 8. It was stipulated and agreed by counsel for the Commission 
and for respondent that various witnesses were available to the Com- 
mission and that if called would testify, and that the Commission 
might consider their testimony as having been offered to the effect that 
the sale of assortments similar to those sold and distributed by re- 
spondent injure the sale of “straight” candy assortments having no 
lottery or chance feature connected therewith; that the sale of such 
assortments is injurious to the candy trade generally and to the gen- 
eral public; that the resale of such assortments by retail dealers to 
the consuming public is violative of the statutes of the several States 
and is contrary to good morals; that such practices and methods are 
an unfair method of competition; and in accordance with said stipu- 
lation the Commission finds as a fact that many competitors regard 
such methods of sale and distribution as morally bad and as en- 
couraging gambling, especially among children: as injurious to the 
candy industry because it results in the merchandising of a chance or 
lottery instead of candy; and as providing retail merchants with the 
means of violating the laws of the several States. Because of these 
reasons some competitors of respondent refuse to sell candy so packed 
and assembled that it can be resold to the public by lot or chance. 
These competitors are thereby put to a disadvantage in competing 
and trade is diverted to respondent and others using similar methods 
from said competitors. Said competitors can compete on even terms 
only by furnishing the same or similar assortments to retailers and 
this they are unwilling to do and their sales of “straight” goods show 
a continued decrease. 

Par. 9. There are in the United States many manufacturers and 
distributors of candy who do not sell lottery or prize assortments of 
candy and who sell their “straight” merchandise in interstate com- 
merce in competition with the “break and take” or “draw” or “deal” 
assortments, and manufacturers of the “straight” type of candy have 
noted a marked decrease in the sales of their product whenever and 
wherever the lottery or prize candy has appeared in their market. 
This decrease in sales of “straight” candy is principally due to the 
gambling or lottery feature connected with the “break and take,” 
“draw,” or “deal” assortments. 

Par. 10. The exact annual volume of respondent’s business was not 
shown but it consists principally in the sale of assortments similar 
to that described in paragraph 2 hereof. 
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Par. 11. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments as described in paragraph 
2 hereof are contrary to public policy. 

Par, 12. The complaint in this case contains an allegation that the 
respondent represents that it is the manufacturer of the candy in 
which it deals; that this representation is false; and that it is an 
unfair method of competition, diverts trade from respondent’s com- 
petitors, and is contrary to public interest. The evidence offered con- 
cerning this allegation of the complaint is meager and indefinite, and 
the Commission finds that the said allegation is not supported by the 
testimony. 

CONCLUSION 


The aforesaid acts and practices of the respondent, The Leader 
Novelty Candy Co., Inc., except as referred to in paragraph 12 above, 
are to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent thereto, testimony and other evidence and_ stipulation 
entered into before Miles J. Furnas, an examiner of the Commis- 
sion theretofore duly designated by it, in support of the allegations 
of said complaint, and in opposition thereto, brief filed herein by 
counsel for the Commission, respondent having waived filing of any 
brief and not having requested oral argument; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, The Leader Novelty Candy Co., 
Inc., its officers, representatives, agents, and employees, in the sale, 
offering for sale, and distribution in interstate commerce of candy 
and candy products and of toy novelties, do cease and desist from: 

(1) Selling and distributing to jobbers and wholesale dealers 
for resale to retail dealers candy and other articles of merchandise so 
packed and assembled that sales of such candy and of other articles 
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of merchandise to the general public are to be made, or may be made, 
by means of a lottery, gaming device, or gift enterprise. 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers packages or assortments of candy and other articles of mer- 
chandise which are used, or which may be used, without alteration 
or rearrangement of the contents of such packages or assortments 
to conduct a lottery, gaming device, or gift enterprise in the sale or 
distribution of the candy and other articles of merchandise contained 
in said packages or assortments to the public. 

(3) Packing or assembling in the same package or in separate 
packages for sale to the public at retail pieces of candy of uniform 
size and shape having centers of different colors and other articles 
of merchandise, which other articles of merchandise are to be given 
as prizes to the purchaser procuring a piece of candy of a particular 
color. 

It is further ordered, That the respondent, The Leader Novelty 
Candy Co., Inc., shall, within 30 days after the service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has compled with this 
order. 
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HELENA RUBINSTEIN, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2939. Complaint, Oct. 2, 1936—Decision, Dec. 15, 1936 


Where a corporation engaged in the advertisement, sale, and distribution of 
a line of cosmetics, facial creams, and toilet preparations, including some 
fifteen separate products and, among others, “Youthifying Hand Cream,” 
“Grecian Anti-Wrinkle Cream,” “Golden Automatic Lipstick,” “Youthful 
Herbal Mask,” “Herbal Eye Tissue Oil,’ “Marienbad Slenderizing Bath 
Salts,” “Eyelash Grower and Darkener,” “Eye Lotion,” “Hormone Scalp 
Food,” ‘Hormone Beauty Mask,” and “Hormone Twin Youthifier’ creams 
“No. 1” and “No. 2,” for day and night use respectively, in substantial 
competition with others engaged in distribution and sale of similar prepa- 
rations in commerce among various States and the District of Columbia— 

Misrepresented, in advertising said line of cosmetics, creams, and preparations 
in newspapers and periodicals of general circulation throughout the various 
States, and in advertising literature and folders printed and similarly cir- 
culated to customers and prospective customers, and through statements 
on the labels and containers thereof, the composition, properties and results 
of aforesaid various fifteen or sixteen preparations, and falsely repre- 
sented that they would, as the case might be, serve as a food for or 
nourish the skin, muscles, or tissues, and prevent crows feet and wrinkles, 
and revitalize skin tissues, and contained living sparks of life which in- 
creased their therapeutic value, and that they would rebuild worn out 
cells and restore youth to dry, lined, wrinkled skin, and would dissolve 
fatty tissues and act as effective fat reducers, and strengthen the eye 
nerves: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Morton Nesmith for the Commission. 
Mr. Henry M. Flateau, of New York City, for respondent. 


CoMPLAINT 1 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and, for other purposes,” the Federal 
Trade Commission having reason to believe that Helena Rubinstein, 
Inc., hereinafter referred to as respondent, has been and is now using 


1 An extended enumeration in Par. 3 of the complaint, quoting respondent’s representa- 
tions in advertising and on labels and containers, purporting to describe fifteen items 
offered and sold by it, which also appears in the findings, infra, at page 231, is omitted 


from the complaint as published. 
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unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracraru 1. The respondent, Helena Rubinstein, Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of New York with its principal office and 
place of business located at 8 East 57th Street in the city of New 
York, State of New York. It is now and for more than one year 
last past has been engaged in advertising, selling, and distributing 
a line of cosmetics, facial creams, and toilet preparations hereinafter 
more particularly described. Respondent has caused and still causes 
said cosmetics, facial creams, and toilet preparations when sold, to be 
transported from its place of business in the State of New York to 
purchasers thereof, some located in the State of New York and others 
located in various States of the United States and the District of 
Columbia, and there is now, and has been for more than one year 
last past, a constant current of trade in commerce in cosmetics, facial 
creams, and toilet preparations sold by respondent between and 
among the various States of the United States and the District of 
Columbia. 

Par. 2. In the course and conduct of its said business, respondent 
is now, and has been in substantial competition with other individuals, 
firms, and corporations likewise engaged in the business of distrib- 
uting and selling similar cosmetics, facial creams, and toilet prepara- 
tions in commerce between and among the various States of the 
United States and the District of Columbia. 

Par. 3. In the course and conduct of its said business in soliciting 
the sale of and selling said cosmetics, facial creams, and toilet prepara- 
tions, and for the purpose of inducing the purchase of said prepara- 
tions, respondent has caused and still causes advertisements to be 
inserted in newspapers and magazines of general circulation through- 
out the various States of the United States, and has printed and 
circulated advertising folders and literature to customers and pros- 
pective customers in the same manner. In all of its advertising 
literature, through statements and representations herein set out, and 
through statements and representations of similar import and effect 
displayed on the labels and containers of said preparations the re- 
spondent represents among other things the following: ? 


?The quoted matter set forth at length in the complaint at this point, in which 
respondent purports to describe the properties, nature and effect of fifteen items of 
cosmetics, facial creams and toilet preparations offered and sold by it, is also set forth 
in the findings, infra, at page 231, and for that reason is here omitted in-the interest of 
brevity. 
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Par. 4. The representations made by the respondent with respect to 
the properties, nature and effect of said cosmetics, facial creams, and 
toilet preparations, are grossly exaggerated, false, misleading, and 
untrue. In truth and in fact, said preparations do not possess prop- 
erties or contain ingredients that will feed or nourish the skin or lips, 
revitalize or restore youth to the skin, or prevent crows feet, wrinkles, 
or lines about the eyes. Said preparations do not contain hormones or 
living sparks of life which increase the therapeutic value of the prod- 
ucts. Respondent’s “Marienbad Slenderizing Bath Salts” will not 
dissolve fatty tissues, nor are they effective weight reducers. Re- 
spondent’s “Eye Lotion” will not relieve eye strain or strengthen eye 
nerves. Respondent’s “Eyelash Grower and Darkener” will not grow 
or promote the growth of eyelashes in all cases, nor will respondent’s 
“Hormone Scalp Food” improve the growth and texture of the hair 
in all cases. Respondent’s “Youthful Herb Mask” does not contain 
the juices of 23 different herbs. 

Par. 5. There are among the competitors of the respondent, many 
who distribute and sell similar cosmetics, facial creams, and toilet 
preparations in commerce, who do not misrepresent the properties, 
qualities, therapeutic virtues, functions, uses or effects of their said 
competing products. 

Par. 6. The representations of respondent as aforesaid, have had 
and have the capacity and tendency to confuse, mislead, and deceive 
a substantial portion of the purchasing public, into the erroneous 
belief that all of said representations are true, and that the results 
claimed by respondent will be obtained by the purchasers thereof from 
the use of said products in the treatment of various conditions named 
therein. Said representations of respondent have had and have the 
capacity and tendency to induce members of the public to purchase 
said preparations because of the erroneous beliefs engendered by said 
representations, and to unfairly divert trade to respondent from com- 
petitors engaged in the sale in interstate commerce of cosmetics, facial 
creams and toilet preparations similar to those sold by respondent, 
and substantial injury has been and is being done by respondent to 
substantial competition in commerce among and between the various 
States of the United States and the District of Columbia. 

Par. 7. The above alleged acts and practices of respondent are all 
to the prejudice of the public and respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on October 2, 1936, issued and on October 
5, 1936, served its complaint upon the respondent, Helena Rubin- 
stein, Inc., a corporation, charged with the use of unfair methods of 
competition in commerce in violation of the provisions of said Act. 

Thereafter the respondent through its attorney, Henry M. Flateau, 
executed a stipulation as to the facts in and by which stipulation, the 
respondent consented that the Commission may, without trial and 
without further evidence and without any intervening procedure, 
make, enter and issue and serve upon respondent its findings as to 
the facts and conclusion based thereon, and an order to cease and 
desist from the methods of competition alleged in the complaint as 
therein stipulated. The facts so stipulated embrace substantially all 
of the material allegations of the complaint. Thereafter the proceed- 
ing regularly came on for final hearing before the Commission on the 
complaint and the stipulation as to the facts; and the Commission 
having duly considered the same and being fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Helena Rubinstein, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 8 East 57th Street, in the city of New 
York, State of New York. It is now, and for more than one year 
last past, has been engaged in advertising, selling, and distributing 
a line of cosmetics, facial creams, and toilet preparations, hereinafter 
more particularly set out. The respondent has caused and still causes 
said cosmetics, facial creams, and toilet preparations, when sold, to 
be transported from its place of business in the State of New York, 
to purchasers thereof, some located in the State of New York, and 
others located in the various States of the United States and the 
District of Columbia, and there is now, and has been for more than 
one year last past, a constant current of trade in commerce in cos- 
metics, facial creams, and toilet preparations sold by respondent be- 
tween and among the various States of the United States and the 
District of Columbia. 
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Par. 2. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other individ- 
uals, firms, and corporations likewise engaged in the business of dis- 
tributing. and selling similar cosmetics, facial creams, and _ toilet 
preparations in commerce between and among the various States of 
the United States and the District of Columbia. 

Par. 3. In the course and conduct of its said business in soliciting 
the sale of and selling said cosmetics, facial creams and toilet prep- 
arations, and for the purpose of inducing the purchase of said prep- 
arations, respondent has caused and still causes advertisements to be 
inserted in newspapers and magazines of general circulation through- 
out the various States of the United States, and has printed and 
circulated advertising literature and folders to customers and pros- 
pective customers in the same manner. In all of its advertising 
literature, and through statements and representations herein set out, 
and through statements and representations of similar import and 
effect displayed on the labels and containers of said preparations 
the respondent represents among other things the following: 


(1) Youthifying Hand Cream. 

Keeps hands lovely, overcomes roughness, redness and chapping, youthifies 
age betraying hands. 

Restores youth to age betraying hands. 

Wonderful nourisher of dry lined or shriveled hands, restores youth to 
scrawny ageing hands. 

(2) Grecian Anti-Wrinkle Cream. 

A nourishing skin food; corrects and prevents crows feet, lines and wrinkled 
lids, nourishes their dry skins. 

It contains nourishing ingredients the tissues need. 

A rich nourishing cream that is unusually effective. 

(3) Golden Automatic Lipstick. 

Actively nourishes the lip tissues; contains biological ingredients; produces 
youthful moisture. 

(4) Youthful Herbal Mask. 

Contains the juices of twenty-three different herbs which replenish the skin 
with the elements of youth and loveliness; irons out lines and wrinkles. 

(5) Herbal Eye Tissue Oil. 

Its nourishing biological ingredients smooth and soften the delicate eye area. 

Prevents and corrects crows feet, lines and under eye wrinkles. 

(6) Marienbad Slenderizing Bath Salts. 

Marienbad Slenderising Bath Salts dissolving the fatty particles in the body, 
their beneficial action dries out layer after layer of fatty tissue, until excess 
fat disappears; they stimulate the skin, increase the metabolism and restore the 
normal weight of the body without the depressing effects of severe reducing 
methods. The pores are thoroughly cleansed and the skin becomes firm and 
silky smooth. 

This amazing new scientific discovery dissolves fatty tissue, reducing the 
weight by one to three pounds in one week; process is as simple as it is safe, 


swift. 
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(7) Novena Cerate. (a rich feeding night cream), 

A remarkable nourisher and rebuilder. 

Excellent for very fine dry sensitive skins. 

(8) Eyelash Grower and Darkener. 

(9) Herbal Cream. 

Ideal nutritive for dry, harsh, wrinkled and sensitive skins. 

An absolutely unique tissue creation compounded of rare and nourishing 
herbs. 

It quickly restores satiny smoothness and exquisite texture to wrinkled 
weather beaten and prematurely aged skin, 

(10) Anti-Wrinkle Lotion. 

Youthifies dry, lined skin and tired eyes. 

Corrects and prevents fine lines and crows feet. 

(11) Hye Lotion. 

Cleanses, refreshes, relieves strain; strengthens the eye nerves. 

(12) Herbal Muscle Oil. 

Contains the nourishing ingredients that the tissues need in a form easily 
assimilated by the skin cells; rounds out hollows under the eyes. 

Restores lined, stringy throats to youthful smoothness. 

(18) Hormone Scalp Food. 

Improves growth and texture of hair; smoothes irritated scalps. 

(14) Hormone Beauty Mask. 

Contains living hormones—those ‘“‘sparks of life’, the youth giving powers 
of hormones—those “sparks of life” are directly responsible for the marvelous 
effect Hormone Tissue Mask has on the skin. 

Absorbs lines and drabness; firms the contour, revitalizes the skin tissues. 

Resculptures, youthifies and beautifies fatigued skin. 

(15) Hormone Twin Youthifier #1 Day Cream. 

Hormone Twin Youthifier #2 Night Cream. 

The Hormone Twin Youthifiers, which contain the elements used by nature 
herself—hormones—are “sparks of life.” The Hormone Twin Youthifiers are 
two creams so compounded that the glandular substances which they contain 
are richly assimilated by the skin. They penetrate deeply, stimulating skin 
metabolism, rebuilding worn out cells. Shrunken tissues are quickly rebuilt; 
relaxed muscles are tightened and the dull, weather beaten look of age yanishes. 
They restore youth to dry, lined, wrinkled skin. You will marvel at the 
instantaneous youthifying action of these two creams—the day cream or 
awakening cream, and the night cream or feeding cream. They work together 
in marvelous harmony, literally lifting the years from you, actually feeding 
the return of youth. 


Par. 4. Respondent’s Youthifying Hand Cream does not restore 
youth to scrawny, ageing hands. Respondent’s Grecian Anti-Wrin- 
kle Cream is not a nourishing skin food; does not correct and prevent 
crows feet, lines and wrinkled lids, neither does it nourish dry skin 
nor contain nourishing ingredients the tissues need, nor is it a rich 
nourishing cream that is unusually effective. Respondent’s Golden 
Automatic Lipstick does not actively nourish the lip tissues. Re- 
spondent’s Youthful Herbal Mask does not contain the juices of 23 
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different herbs which replenish the skin with elements of youth and 
loveliness. Respondent’s Herbal Eye Tissue Oil does not contain 
nourishing ingredients, nor does it prevent and correct crows feet, 
lines and under-eye wrinkles. The respondent’s bath salts “Marien- 
bad Slenderizing Bath Salts,” will not dissolve the fatty particles 
in the body, nor will their beneficial action dry out layer after layer 
of fatty tissues until excess fat disappears; nor will they stimulate the 
skin, increase the metabolism and restore the normal weight of the 
body without the depressing effects of severe reducing methods; nor 
will this amazing new scientific discovery dissolve fatty tissues, 
reduce the weight by one to three pounds in one week, and neither 
is its process as simple as it is safe, swift. Respondent’s Novena 
Cerate is not a remarkable nourisher and rebuilder of skin. Respond- 
ent’s Eyelash Grower and Darkener will not grow or promote the 
growth of eyelashes except in cases where the present eyelashes have 
living follicles. Respondent’s Herbal Cream is not an ideal nutritive 
for the skin. Respondent’s Anti-Wrinkle Lotion will not prevent 
fine lines and crows feet in the skin. Respondent’s Eye Lotion will 
not strengthen eye nerves. Respondent’s Herbal Muscle Oil does 
not contain nourishing ingredients that the tissues need in a form 
easily assimilated by the skin cells. The respondent’s product, 
“Hormone Scalp Food” is not a scalp food, and will not improve 
growth and texture of the hair or smoothe irritated scalps. Respond- 
ent’s Hormone Beauty Mask does not contain living “sparks of 
life,’—those “sparks of life” are directly responsible for the marvel- 
ous effect Hormone Beauty Mask has on the skin nor will it absorb 
lines and drabness; firm the contour, or revitalize the skin tissues; and 
neither will it resculpture and youthify fatigued skin. Respondent’s 
Hormone Twin Youthifier +1, Day Cream and Hormone Twin 
Youthifier #2, Night Cream do not contain “sparks of life,” neither 
do they rebuild worn out cells; nor do they quickly rebuild shrunken 
tissues nor restore youth to dry, lined, or wrinkled skin. Neither 
will they literally lift the years from one, or actually feed the return 


of youth. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Helena Rubin- 
stein, Inc., a corporation are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to cre- 
ate a Federal Trade Commission, to define its powers and duties, and 


for other purposes.” 
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This matter coming on to be heard by the Commission upon the 
complaint filed herein on the 2nd day of October, 1936, and a stipula- 
tion as to the facts in lieu of testimony heretofore entered into by 
and between the respondent and the Federal Trade Commission in 
which stipulation the respondent admits without further evidence 
and without intervening procedure the Commission may make, enter, 
issue and serve upon respondent its findings as to the facts and con- 
clusion and an order to cease and desist from the violations of law 
charged in the complaint, and the Commission having considered 
the complaint and the facts so stipulated and having made its find- 
ings as to the facts and conclusion that respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Helena Rubinstein, Inc., a cor- 
poration, its directors, officers, agents, and representatives and em- 
ployees, in connection with the distribution and sale of cosmetics, 
facial creams, and toilet preparations in interstate commerce cease 
and desist from : 

Advertising or representing directly or indirectly, in newspapers, 
magazines, radio broadcasts, circulars, display cards, on cartons or 
any other form of advertising literature or in any other way, that 
any of said cosmetics, facial creams and toilet preparations 

(1) will serve as a “food for or nourish the human skin, muscles, or 
tissues ; 

(2) will prevent crow’s feet and wrinkles and revitalize the skin 
tissues ; 

(3) will strengthen the eye nerves; 

(4) contain living sparks of life which increase the therapeutic 
value of the products; 

(5) will rebuild worn-out cells; 

(6) will restore youth to dry, lined, wrinkled skin; 

(7) will dissolve fatty tissues or act as effective weight reducers; 

It is further ordered, That the respondent, Helena Rubinstein, Inc., 
a corporation, its directors, officers, agents, and representatives and 
employees shall within 90 days from the date of service upon it of 
a copy of this order file with the Commission a report in writing 
‘setting forth the manner and form in which it has complied ree 
ithe order herein set forth. 
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ALBERT F. COOLEY, DOING BUSINESS UNDER THE 
NAMES AND STYLES OF RANGO TABLET COMPANY, 
A. F. RANGO, DADDY RANGO, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 2641. Complaint, Nov. 29, 1935—Decision, Dec. 18, 1936 


Where an individual, engaged in sale and distribution of various medicinal 
preparations, including four sold under name of “Daddy Rango’s,” namely, 
his thus designated “Laxative Herb Tablets,’ “Sunshine Kelp Tablets,” 
“Asthma and Hay Fever Remedy,” and “H and H Tablets’— 

Represented, in advertisements of his said preparations in newspapers and 
periodicals circulated to the purchasing public in the various States, and 
in radio broadcasts to the general public, and through circulars and other 
advertising material distributed to such purchasing public, that said four 
preparations constituted cures, remedies, or competent and adequate treat- 
ments, as the case might be, for constipation, headaches, dizzy spells, 
neuritis, rheumatism, over-acid condition, etc., and for removing poisons 
from the system, or for goiter and run-down conditions, or for asthma and 
hay fever, or for neuritis, dizzy spells, headache, backache, rheumatism, and 
ulcers, and for the removel of impurities from the body, and that said Kelp 
Tablets likewise would promote growth and build sturdy bones and teeth 
in children, and supply all the minerals necessary for the body and assure 
buoyant and vigorous health, and prevent goiter, and that they possessed 
and imparted to those taking them the therapeutic, medicinal, and benefi- 
cial effects of natural sunshine, ete. ; 

Facts being the formulae of said remedies or medicines were not such that 
they could be considered a cure, remedy, or competent and adequate treat- 
ment for the conditions and ailments for which thus represented and 
offered, and they did not have the properties and wouid not produce the 
results claimed, and were not proper and efficient remedies, treatments, or 
palliatives for the various maladies, diseases, and conditions for which 
they were thus represented by him, and had little or no therapeutic value; 

With effect of confusing, misleading, and deceiving members of the public 
into the erroneous belief that said products constituted cures, or satisfac- 
tory and adequate remedies or treatments, for said various ailments, 
diseases, etc., aS above set forth, and into the purchase of the same on 
account of such erroneous beliefs, and of thereby diverting trade unfairly to 
him, and to those selling his products, from individuals and concerns 
engaged in the sale of other medicinal preparations, designed and intended 
or used and recommended for the treatment or relief of the same diseases, 
maladies, and conditions, without making similar false and misleading 
representations as to the character of their respective products or the extent 
of the effectiveness thereof when used; to the injury of competition in 
commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 
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Before Mr. W. W. Sheppard, trial examiner. 
Mr. John W. Hilldrop for the Commission. 
Reames-Lake & Mulvihill, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Albert F. 
Cooley, doing business under the names and styles of Rango Tablet 
Company, A. F. Rango, Daddy Rango, Daddy Rango Tablet Com- 
pany, Rango Company, and Daddy Rango Company, has been and is 
using unfair methods of competition in commerce as “commerce” is 
defined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. That said respondent, Albert F. Cooley, doing busi- 
ness under the names and styles of Rango Tablet Company, A. F. 
Rango, Daddy Rango, Daddy Rango Tablet Company, Rango Com- 
pany, and Daddy Rango Company, is now and has been engaged for 
more than two years last past in the sale and distribution in interstate 
commerce of various medicinal preparations with his office and prin- 
cipal place of business in the city of Los Angeles, in the State of Cali- 
fornia. Among the medicinal preparations, so sold and distributed by 
respondent, are the following: 

Daddy Rango’s H and H Tablets, 

Daddy Rango’s Laxative Herb Tablets, 

Daddy Rango’s Sunshine Kelp Tablets, 

Daddy Rango’s Asthma and Hay Fever Remedy. 

Said respondent, in the course and conduct of his said business, 
causes the medicines sold by him, including those above named, to be 
transporteed in interstate commerce from his said place of business 
in California to, into and through States of the United States other 
than California to various and numerous persons in such other States 
to whom such medicines are or have been sold. 

Par. 2. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are and 
have been engaged in the sale and distribution in interstate com- 
merce of preparations similar in kind to those of respondent as 
above named or of the same general therapeutic properties or adapted 
to and used for the purposes for which respondent’s said preparations 
are recommended to be used in the advertising matter hereinafter 
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referred to, and such other individuals, firms, and corporations have 
caused and do now cause their said preparations, when sold by them, 
to be transported from various States of the United States to, into 
and through States other than the State of the origin of the shipment 
thereof. Said respondent has been, during the aforesaid time, in 
competition in interstate commerce in the sale of his said preparations 
with such other individuals, firms, and corporations. 

Par. 3. That said respondent, in advertising his said preparations, 
causes advertisements to be inserted in newspapers and magazines cir- 
culated to the purchasing public in the various States of the United 
States and also causes broadcasts to be made by means of the radio 
to the general public in the various States of the United States. He 
also advertises his said preparations by means of circulars and other 
advertising materials distributed to the purchasing public in various 
States of the United States by mail or otherwise. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s H and H Tablets are a cure, remedy, or com- 
petent and adequate treatment for an “over-acid condition” of the 
system, neuritis, stomach disorders generally, dizzy spells, headache, 
backache, rheumatism, stomach ulcers, gastric ulcers, duodenal ulcers, 
and for the removal of all impurities from the body. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s Laxative Herb Tablets are a cure, remedy, or 
competent and adequate treatment for constipation, headaches, dizzy 
spells, neuritis, rheumatism, “over-acid condition” of the system, back 
troubles, liver and kidney troubles, and for removing poisons from 
the system. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s Sunshine Kelp Tablets are a cure, remedy or 
competent and adequate treatment for goiter and for a run-down 
condition. It is further represented that said preparation promotes 
growth, and builds sturdy bones and teeth in children; that it will 
supply all the minerals to assure “buoyant, vigorous health”; that it 
supplies the need of the body for minerals; that it will produce health 
and happiness; that it will remedy a run-down condition; and that 
it will prevent goiter. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s Asthma and Hay Fever Remedy is a cure, 
remedy or competent and adequate treatment for asthma and hay 
fever. 

Par. 4. That, in truth and in fact, respondent’s said medicines, 
respectively, do not constitute a cure, remedy, or competent and 
adequate treatment for the several and various diseases, ailments, 
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and bodily conditions aforesaid for which they are recommended, 
respectively, by respondent in his advertising as aforesaid. Re- 
spondent*s said representations are misleading in that they are either 
false and beyond the therapeutic effects of the said medicines or they 
are grossly exaggerated and inaccurate or only true to a limited 
extent or under certain conditions. 

Par. 5. That respondent, in effecting the sale of his preparations, as 
aforesaid, makes various false, inaccurate, and misleading representa- 
tions by one or more of the means aforesaid, among which are those 
that represent or imply that Daddy Rango’s Laxative Herb Tablets 
are not habit forming regardless of how long they are used; that 
the “stomach is the most important organ of the body”; that “Im- 
purities must be removed” (from the system) “as fast as they ac- 
cumulate”; that “It is now known that the basic cause of almost every 
case of illness is an over-acid condition”; that “As long as these acids 
and poisons remain in the system there will be trouble with dizzy 
spells, headache, backache, rheumatism, neuritis, stomach ulcers, 
ete.”; that “Sluggish action of the stomach causes it to become seri- 
ously afflicted, weakening the entire body. Loss of vigor and vitality 
results. Illness is liable in other parts of the body”; that “The various 
named ulcers” (in the stomach and small intestine) “all come under 
the common name ‘stomach ulcers’”; that “A clean healthy stomach 
means you are generally well, full of vigor with an active body and 
mind to successfully carry on your life plans in the business and 
social world”; that “The stomach is the seat of a large percentage 
of all ills”; that Daddy Rango’s Sunshine Kelp Tablets possess and 
impart to those taking them, the therapeutic, medicinal and bene- 
ficial effects of natural sunshine; that said Kelp Tablets are “rich in 
erganic minerals” and bring to the “daily diet abundant supply of 
iodine, copper, iron . . .”; that said tablets “are an ideal food supple- 
ment”; that “A lot of you no doubt need minerals in your body. If 
you had the same you probably would not be sick today”; that “If 
your body needs minerals”, said Kelp tablets should be tried to supply 
the deficiency; and that “When any one has plenty of minerals there 
should be no worry over goiter.” 

That, in truth and in fact, said representations are inaccurate, 
deceptive and misleading and do not correctly and properly set forth 
the true facts in the particulars involved. 

Par. 6. That the representations of respondent as aforesaid have 
had and do have the tendency and capacity to confuse, mislead and 
deceive members of the public in the particulars as aforesaid and to 
cause and induce them to buy and use respondent’s said medicines 
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because of the erroneous beliefs engendered as above set forth, and to 
divert trade to respondent from competitors engaged in the sale of 
medical preparations in interstate commerce of the same or similar 
kind as those sold by respondent or of those beneficial in or adapted 
to and used for the treatment of the various diseases and bodily ail- 
ments and conditions for which respondent recommends his said 
medicines as aforesaid. There are, among the competitors of re- 
spondent, those who in no wise make the same or similar false and 
misleading representations as made by respondent and as herein set 
out. 

Par. 7. The above acts and things done by respondent are all to 
the injury and prejudice of the public and the competitors of re- 
spondent in interstate commerce, within the intent and meaning of 
Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Finprnes as To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on November 29, 1935, issued and served 
its complaint in this proceeding upon respondent Albert IF’. Cooley, 
doing business under the names and styles of Rango Tablet Company, 
A. F. Rango, Daddy Rango, Daddy Rango Tablet Company, Rango 
Company, and Daddy Rango Company, charging him with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
John W. Hilldrop, attorney for the Commission, before W. W. Shep- 
pard, an examiner of the Commission, theretofore duly designated 
by it, and in defense of the allegations of the complaint by Leroy 
Reames, attorney for the respondent; and said testimony and other 
evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, brief of counsel for the Federal Trade 
Commission in support of the complaint; and the Commission having 
duly considered the same and now being fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Albert F. Cooley, doing business 
under the names and styles of Rango Tablet Company, A. F. Rango, 
Daddy Rango, Daddy Rango Tablet Company, Rango Company, 
and Daddy Rango Company, is now, and has been for more than 
two years last past engaged in the sale and distribution in commerce 
as herein set out of various medicinal preparations. His office and 
principal place of business are located in the city of Los Angeles, in 
the State of California. Among the medicinal preparations, so 
sold and distributed by respondent, are the following: 

Daddy Rango’s H and H Tablets; 

Daddy Rango’s Laxative Herb Tablets; 
Daddy Rango’s Sunshine Kelp Tablets; 

Daddy Rango’s Asthma and Hay Fever Remedy. 

Said respondent in the course and conduct of his business, causes 
said medicines when sold by him to be transported in commerce from 
his said place of business in California to, into, and through States 
of the United States other than California to the various persons 
located in such other States to whom such medicines are or have been 
sold. 

Par. 2. During the time above mentioned, other individuals, firms, 
and corporations located in various States of the United States have 
been engaged in the sale and distribution, in commerce among and 
between the various States of the United States of preparations simi- 
lar in kind to those of respondent above named or of the same gen- 
eral therapeutic properties or adapted to and used for the purposes 
for which respondent recommends his said preparations. Such other 
individuals, firms, and corporations have caused and do now cause 
their said preparations when sold by them to be transported from 
various States of the United States to, into, and through States other 
than the State of the origin of the shipment thereof to the pur- 
chasers thereof. Said respondent has been during the aforesaid time 
in competition in such commerce in the sale of his said preparations 
with such other individuals, firms, and corporations. 

Par. 3. Respondent in advertising his said preparations, causes 
advertisements to be inserted in newspapers and magazines circulated 
to the purchasing public in the various States of the United States 
and also causes broadcasts to be made by means of the radio to the 
general public in the various States of the United States. He also 
advertises his said preparations by means of circulars and other ad- 
vertising material distributed to the purchasing public in the various 
States of the United States by mail or otherwise. 
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By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s H and H Tablets are a cure, remedy, or com- 
petent and adequate treatment for an “over-acid condition” of the sys- 
tem, neuritis, stomach disorders generally, dizzy spells, headache, 
backache, rheumatism, stomach ulcers, gastric ulcers, duodenal ulcers 
and for the removal of all impurities from the body. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s Laxative Herb Tablets are a cure, remedy or 
competent and adequate treatment for constipation, headaches, dizzy 
spells, neuritis, rheumatism, “over-acid condition” of the system, back 
troubles, liver and kidney troubles, and for removing poisons from 
the system. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s Sunshine Kelp Tablets are a cure, remedy, or 
competent and adequate treatment for goiter and for a run-down 
condition. It is further represented that said preparation promotes 
growth and builds sturdy bones and teeth in children; that it will 
supply all the minerals to assure “buoyant, vigorous health”; that it 
supplies the need of the body for minerals; that it will produce health 
and happiness; that it will remedy a run-down condition; and that 
it will prevent goiter. 

By one or more of the aforesaid means, respondent represents that 
said Daddy Rango’s Asthma and Hay Fever Remedy is a cure, rem- 
edy, or competent and adequate treatment for asthma and hay fever. 

Par. 4. The formula of respondent’s! remedy or medicine known 
and designated as “H and H Tablets” is as follows: 
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The formula for said product, as above set out, is not such that the 
product can be considered a cure, remedy or competent and adequate 
treatment for an over-acid condition of the system, neuritis, stomach 
disorders, dizzy spells, headache, backache, rheumatism, stomach 
ulcers, gastric ulcers, duodenal ulcers and for the removal of all 
impurities from the human body. 

The formula of respondent’s remedy or medicine known and desig- 
nated as “Kelp Tablets” is as follows: 


242 FEDERAL TRADE COMMISSION DECISIONS 
Findings 244. TC. 


The formula for said product as above set out, is not such that the 
product can be considered a cure, remedy or competent and adequate 
treatment for goiter or run-down condition of the human body. ‘The 
use of this preparation does not promote growth or build sturdy bones 
and teeth in children. Its use will not supply all the minerals neces- 
sary to assure buoyant and vigorous health. It does not supply the 
need of the body for minerals and its use will not produce health and 
happiness. It will not remedy a run-down condition and its use will 
not prevent goiter. 

The formula of respondent’s remedy or medicine known and desig- 
nated as “Herb Tablets” is as follows: 
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The formula for said product, as above set out is not such that the 
product can be considered a cure, remedy or competent and adequate 
treatment for constipation, headaches, dizzy spells, neuritis, rheuma- 
tism, over-acid condition of the system, back troubles, liver and kidney 
troubles, and for the removal of poisons from the system. 

The respondent’s remedy or medicine known and designated as 
“Daddy Rango’s Asthma and Hay Fever Remedy” is not composed 
of such ingredients as to make it a satisfactory remedy or competent 
and adequate treatment for asthma and hay fever. 

None of the respondent’s medicines or remedies, herein referred to, 
are proper and efficient remedies, treatments or palliatives for the 
various maladies, diseases and conditions of the human body repre- 
sented by the respondent to be cured, remedied, or benefited by the 
use of said products. The remedies and medicines herein described 
have little or no therapeutic value. 

Par. 5. The representations made by the respondent with respect to 
the nature and effectiveness in use of the various remedies and medi- 
cines, herein referred to, have had, and do now have, the capacity 
and tendency to, and do, confuse, mislead, and deceive members of 
the public into the erroneous belief that said products are cures or 
satisfactory and adequate remedies or treatments for the various ills, 
diseases, maladies, and conditions of the human body as set out herein, 
and into the purchase of respondent’s said medicines on account of 
said erroneous beliefs. As a result, trade has been unfairly diverted 
to the respondent and to those selling his products from corporations, 
firms and individuals engaged in the sale of other medicinal prepara- 
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tions designed and intended or used and recommended for the treat- 
ment or relief of the same diseases, maladies and conditions for which 
the respondent recommends his products, and who do not make simi- 
lar false and misleading representations as to the character of their 
respective products or the extent of the effectiveness of said products 
when used. Injury has therefore been done by respondent to com- 
petition in commerce among and between the various States of the 
United States. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Albert F. 
Cooley, doing business under the names and styles of Rango Tablet 
Company, A. F. Rango, Daddy Rango, Daddy Rango Tablet Com- 
pany, Rango Company, and Daddy Rango Company, are to the 
prejudice of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce, within the intent. 
and meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and evidence taken before W. W. Sheppard, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, brief of counsel for Federal Trade Commission filed herein, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, Albert F. Cooley, doing busi- 
ness under the names and styles of Rango Tablet Company, A. F. 
Rango, Daddy Rango, Daddy Rango Tablet Company, Rango Com- 
pany, and Daddy Rango Company, or under any other name, style or 
designation; his representatives, agents, and employees in connec- 
tion with the offering for sale, sale, and distribution in interstate 
commerce or in the District of Columbia, of the products known as 
Daddy Rango’s “H and H Tablets,” Daddy Rango’s “Laxative Herb 
Tablets,” Daddy Rango’s “Sunshine Kelp Tablets,” or Daddy Rango’s 
“Asthma, Hay Fever Remedy,” or any products of substantially the 
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same composition and ingredients, sold under the above-mentioned 
names or under any other names, do forthwith cease and desist from 
representing directly or indirectly through handbills, circular letters, 
labels, radio broadcasts, or through any other method of advertising, 
means, or device: 

(a) That Daddy Rango’s Laxative Herb Tablets or any other 
products of substantially the same composition and ingredients are 
a cure, remedy, or competent and adequate treatment for constipa- 
tion, headaches, dizzy spells, neuritis, rheumatism, over-acid condi- 
tion of the system, back troubles, liver and kidney troubles, and for 
removing poison from the system; or that said tablets are not habit 
forming no matter how long taken; 

(6) That Daddy Rango’s Sunshine Kelp Tablets or any other 
products of substantially the same composition and ingredients are a 
cure, remedy, or competent and adequate treatment for goiter and for 
a run-down condition; that they promote growth and build sturdy 
bones and teeth in children; that they will supply all the minerals 
necessary to the human body, and assure buoyant and vigorous 
health; that they produce health and happiness; that they will pre- 
vent goiter; that said tablets possess and impart to those taking them 
the therapeutic, medicinal, and beneficial effects of natural sunshine; 
that said tablets are rich in organic minerals and bring to the daily 
diet an abundant supply of iodine, copper, and iron, and that said 
tablets are an ideal food supplement; 

(c) That Daddy Rango’s Asthma and Hay Fever Remedy or 
any other product of substantially the same composition and ingre- 
dients is a cure, remedy, or competent and adequate treatment for 
asthma and hay fever; 

(d) That Daddy Rango’s H and H Tablets or any other products 
of substantially the same composition and ingredients are a cure, 
remedy, or competent and adequate treatment for over-acid condition 
of the system, neuritis, dizzy spells, headache, backache, rheuma- 
tism, stomach ulcers, gastric ulcers, duodenal ulcers, and for the 
removal of impurities from the body; 

(e) That any of said products have such therapeutic value to con- 
stitute a proper, competent, and adequate treatment or remedy for 
the diseases, ailments, maladies, and conditions of the human body 
named herein. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has comphed with this order. 
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In THE Marrer or 


CHARLES ELISCO, TRADING AS MAYWOOD CANDY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2970. Complaint, Nov. 6, 1936—Decision, Dec. 18, 1936 


Where an individual, engaged in packing and assembling candy into assort- 
ments, including those which were so packed and assembled as to involve 
the use of a lottery scheme when sold and distributed to the consumers 
thereof, and which were composed of a number of small penny packages 
of candy, within the majority of which there were concealed articles of 
merchandise or prizes of equal value and amounting to a small fractional 
part of a cent, and within a few of which there were similarly concealed a 
one cent coin, thus distributed to purchasers wholly by lot or chance— 

Sold to wholesalers and to retailers, for display and resale to purchasing public 
in accordance with aforesaid sales plan, said assortments, and thereby 
supplied to and placed in the hands of others the means of conducting lot- 
teries in the sale of his said products in accordance with such plan, and 
contrary to public policy long recognized by the common law and criminal 
statutes, and to the established public policy of the United States Govern- 
ment, and in competition with many who, unwilling to offer or sell candy 
so packed and assembled, or otherwise arranged and packed, to the pur- 
chasing public as to involve a game of chance or sale of a chance to win 
something by chance, or any other method contrary to public policy, re- 
frained therefrom ; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing said products and by ele- 
ment of chance involved in sale thereof as aforesaid, and thereby induced 
to purchase such candy thus packed and sold by him in preference to that 
offered and sold by competitors who do not use the same or equivalent 
methods, and with tendency and capacity to induce such preferential pur- 
chase and to divert to him trade and custom from his said competitors who 
do not use such methods, exclude from said trade all competitors who are 
unwilling to and do not use such or an equivalent practice because unlawful, 
lessen competition therein and tend to create a monopoly thereof in him 
and such other distributors aS use such or an equivalent practice, deprive 
purchasing public of benefit of free competition in trade involved, and elimi- 
nate from said trade all actual, and exclude all potential, competitors who 
do not use such or equivalent methods. 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. P. C. Kolinski, for the Commission. 


246 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24¥F.T.C. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Charles 
Islisco, individually, and trading as Maywood Candy Company, here- 
inafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act of Congress, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent, Charles Elisco, is an individual doing 
business under the trade name Maywood Candy Company, with his 
principal office and place of business located at 415 Lake Street, May- 
wood, Ill. Respondent is now and for six months’ last past has been 
engaged in the business of packing and assembling candy into assort- 
ments and selling and distributing such assortments of candy to 
wholesale and retail dealers located at points in various States of the 
United States, and causes and has caused his said products when so 
sold, to be transported from his principal place of business in the 
city of Maywood, State of Illinois, to purchasers thereof in the State 
of Illinois and in other States of the United States, at their respec- 
tive places of business; and there is now and has been for six months 
last past, a course of trade and commerce by said respondent in such 
candy between and among the States of the United States. In the 
course and conduct of said business respondent is in competition with 
other individuals and with partnerships and corporations engaged in 
the sale and distribution of candy in commerce between and among 
the various States of the United States. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers assortments of candy so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

Said assortments, sold and distributed by respondent, are composed 
of a number of small packages of candy which said packages retail 
at the price of one cent each. Each of said small packages of candy 
contains, in addition to the candy, an article of merchandise or a 
one cent coin. The majority of these articles of merchandise or 
prizes contained within the said packages have a value of a small 
fractional part of one cent, but a small number of the said packages 
contain a one cent coin. The articles of merchandise or prizes or 
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the one cent coin are concealed from the consuming public within 
the small packages of candy until after a selection has been made 
and the particular package selected broken open. The articles of 
merchandise, although having value of only a fractional part of a 
cent, are, nevertheless, of unequal value and are of a much lesser 
value than the one cent coins. The articles of merchandise or prizes 
of unequal value and the one cent coins are thus distributed to pur- 
chasers of the small packages of candy wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells his assort- 
ments resell said assortments to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products, in accordance with the sales plan here- 
inabove set forth and said sales plan has the capacity and tendency 
of inducing purchasers thereof to purchase respondent’s said products 
in preference to candy offered for sale and sold by his competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise of greater value or 
a one cent coin. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid 
of said method, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy; 
and is contrary to an established public policy of the Government 
of the United States. The use by respondent of said method has 
the dangerous tendency unduly to hinder competition or create 
monopoly in this, to wit: that the use thereof has the tendency 
and capacity to exclude from the branch of the candy trade involved 
in this proceeding competitors who do not adopt and use the same 
method or an equivalent or similar method involving the same or 
an equivalent or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in, 
competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
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in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from said com- 
petitors who do not use the same or an equivalent method: to ex- 
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Rerort, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 6, 1936, issued and served 
its complaint in this proceeding upon respondent, Charles Elisco, 
individually, and trading as Maywood Candy Company, charging 
him with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. On November 23, 1936, re- 
spondent filed his answer dated November 20, 1936, in which answer 
he admitted all the material allegations of the complaint to be true 
and stated that he waived hearing on the charges set forth in the 
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said complaint and consented that, without further evidence or other 
intervening procedure, the Commission might issue and serve upon 
him findings as to the facts and conclusion and an order to cease and 
desist from the violations of law charged in the complaint. There- 
after the proceeding regularly came on for final hearing before the 
Commission on the said complaint and answer thereto, and the Com- 
mission, having duly considered the same and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Charles Elisco, is an individual doing 
business under the trade name Maywood Candy Company, with his 
principal office and place of business located at 415 Lake Street, 
Maywood, Il. Respondent is now and for six months last past has 
been engaged in the business of packing and assembling candy into 
assortments and selling and distributing such assortments of candy 
to wholesale and retail dealers located at points in various States of the 
United States, and causes and has caused his said products, when so 
sold, to be transported from his principal place of business in the 
city of Maywood, State of Illinois, to purchasers thereof in the State 
of Illinois and in other States of the United States, at their respec- 
tive places of business; and there is now and has been for six months 
last past a course of trade and commerce by said respondent in such 
candy between and among the States of the United States. In the 
course and conduct of said business respondent is in competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of candy in commerce between 
and among the various States of the United States, 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers assortments of candy so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. 

Said assortments sold and distributed by respondent are composed 
of a number of small packages of candy which said packages retail 
at the price of one cent each. Each of said small packages of candy 
contains, in addition to the candy, an article of merchandise or a 
one cent coin. The majority of these articles of merchandise or prizes 
contained within the said packages have a value of a small fractional 
part of one cent, but a small number of the said packages contain a 
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one cent coin. The articles of merchandise or prizes or the one cent 
coin are concealed from the consuming public within the small pack- 
ages of candy until after a selection has been made and the particular 
package selected broken open. The articles of merchandise, although 
having value of only a fractional part of a cent, are nevertheless of 
unequal value and are of a much lesser value than the one cent coins. 
The articles of merchandise or prizes of unequal value and the one 
cent coins are thus distributed to purchasers of the small packages 
of candy wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells his assort- 
ments resell said assortments to retail dealers, and said retail dealers 
and the retail dealers to whom respondent selis direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products in accordance with the sales plan herein- 
above set forth, and said sales plan has the capacity and tendency 
of inducing purchasers thereof to purchase respondent’s said products 
in preference to candy offered for sale and sold by his competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise of greater value or a one 
cent coin. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United 
States. The use by respondent of said method has the dangerous 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms and corporations who make and sell candy in 
competition with the respondent as above alleged are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom, 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
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candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from said competi- 
tors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method; and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to exclude therefrom all potential competitors who 
do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of game 
of chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments of candy as described in 
paragraph 2 hereof are contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Charles Elisco, 
individually, and trading as Maywood Candy Company, are to the 
prejudice of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material alle- 
gations of the complaint to be true and states that he waives hearing 
on the charges set forth in said complaint and consents that, without 
further evidence or other intervening procedure, the Commission may 
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issue and serve upon him findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, Charles Elisco, individually, and 
trading as Maywood Candy Company, his agents, representatives, and 
employees, in the sale, offering for sale, and distribution in interstate 
commerce of candy, do cease and desist from: 

(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, and to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers and retail dealers packages or assortments of candy which 
are used, or which may be used, without alteration or rearrangement 
of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy contained in said assortments to the public. 

(3) Packing or assembling in the same assortment of candy for 
sale to the public at retail small packages of candy of uniform ap- 
pearance, a few of which small packages of candy have concealed 
within them a one cent coin in addition to the candy contained in said 
small packages. 

It is further ordered, That the respondent, Charles Elisco, indi- 
vidually, and trading as Maywood Candy Company, shall, within 
30 days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with this order. 


RITTENHOUSE CANDY COMPANY Paid 
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SOL BLOCK AND SIDNEY BLUMENTHAL, TRADING AS 
RITTENHOUSE CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2071. Complaint, May 15, 1936’—Decision, Dec. 19, 1936 


Where two partners engaged in manufacture and sale of “straight” goods 
candy and of so-called “break and take,” “draw,” or “deal” assortments, 
one of the principal trade demands for which comes from the small re- 
tailers with stores, in many instances, near schools and patronized by the 
school children, and sale and distribution of which, or of candy carrying 
with sale thereof to public opportunity of obtaining a prize or becoming 
a winner by lot or chance, teaches and encourages gambling among chil- 
dren, largest class by far of purchasers and consumers of such type of 
candy, who buy same in preference to so-called “straight” candy when 
displayed side by side by reason of lottery or gambling feature connected 
with former, and selling of which in the market of the other, i. e., the 
“straight” goods sold exclusively by many manufacturers, has been fol- 
lowed by a marked decrease in sales of such “straight” candy, due to 
gambling or lottery feature connected with so-called “break and take,” 
“draw,” or ‘deal’ merchandise— 

Sold, to wholesalers and jobbers, assortments which were so packed and as- 
sembled as to involve use of a lottery scheme when sold and distributed 
to the consumers thereof and the consuming public in grocery stores, candy 
stores, drug stores, stores in vicinity of schools selling candy, and in prac- 
tically all retail outlets where such product is sold, and which consisted 
of a number of penny pieces of candy of uniform size, shape, and quality, 
together with a small number of larger pieces of candy, a small number 
of one-cent coins inserted in an aluminum “lucky piece,” and a punch 
board, for sale and distribution to purchasers under a plan by which penny 
purchasers secured one of said small uniform pieces only, or, additionally, 
one of the larger pieces, or a one-cent coin in the “lucky piece,” in accord- 
ance with the particular number punched and procured by chance, as set 
forth on board’s explanatory legend; so assembled and packed that such 
assortments were and might be sold by retailers to purchasing public, and 
with knowledge and intent that such assortments might be thus sold, as 
hereinbefore set forth, without alterations, addition, or rearrangement, to 
public by lot or chance by aforesaid retail dealers, in violation of public 
policy and in competition with many who regard such methods of sale 
and distribution as morally bad and as encouraging gambling and es- 
pecially among children, as injurious to the industry through resulting 
in the merchafdising of a chance or lottery instead of candy, and as pro- 
viding retail merchants with the means of violating the laws of the several 


1Date is that of amended and supplemental complaint. Original findings and order in 
this matter on April 3, 1934 (18 F. T. C. 339), were vacated by order reopening, ete., on 
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States, and some of whom, for such reasons, refuse to sell candy so packed 
and assembled that it can be resold to public by lot or chance; 

With result that certain retailers, finding such candy more salable, purchased 
their products and those of others employing the same methods of sale, 
some competitors began sale and distribution of candy for resale to public 
by lot or chance, for which, thus sold, there is demand, “straight” goods 
sales of such refusing competitors, who can compete on even terms only 
by giving same or similar devices to retailers, showed a continued decrease 
in their unwillingness to do so, public and competitors were prejudiced 
and injured and trade was diverted to them from their said competitors, 
and there was a restraint upon and a detriment to the freedom of fair 
and legitimate competition in the industry concerned: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, the Federal Trade Commission did heretofore, to wit on 
October 24, 1932, issue its complaint herein charging and alleging 
that respondents herein are and have been guilty of unfair methods 
of competition in interstate commerce within the meaning and intent 
of Section 5 of an Act of Congress, entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914, and 

Whereas, this Commission having reason to believe that respondents 
herein have been and are using unfair methods of competition in 
commerce as “commerce” is defined in said act, other than and in addi- 
tion to those in relation to which the Commission issued its complaint 
as aforesaid, and it appearing to said Commission that a further pro- 
ceeding by it in respect thereof would be in the public interest: 

Now, therefore, acting in the public interest, pursuant to the pro- 
visions of the act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that Sol Block & Sidney Blumenthal, individu- 
ally and as copartners trading under the name and style of Rittenhouse 
Candy Company, have been and now are using unfair methods of 
competition in commerce as “commerce” is defined in said act, and 
states its charges in that respect as follows: 

ParacrarH 1. The respondents are copartners trading under the 
name and style of Rittenhouse Candy Company, with their principal 
office and place of business located at Worth and Herbert Streets, in 
the city of Philadelphia, State of Pennsylvania. Respondents are 
engaged in the manufacture, sale, and distribution of candy and in 
the sale and distribution of candy specialties and punch board devices 
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for use in the sale of their candy products. Respondents sell their 
products to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States, and cause said 
products when so sold to be transported from their said principal place 
of business in the city of Philadelphia, in the State of Pennsylvania, 
to purchasers thereof in other States of the United States at their re- 
spective places of business; and there is now, and has been for several 
years last past, a course of trade and commerce by said respondents 
in such candy between and among the States of the United States. In 
the course and conduct of their said business, respondents are in com- 
petition with other individuals, partnerships, and corporations en- 
gaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers, various packages or assortments of candy, so 
packed and assembled as to involve the use of a lottery scheme when 
sold and distributed to the consumers thereof. 

One of said assortments is composed of a number of pieces of candy 
of uniform size, shape, and quality, a smaller number of larger pieces 
of candy, some penny coins, and an article of merchandise, together 
with a device commonly called a punchboard. The candy and article 
of merchandise contained in said assortment are distributed to pur- 
chasers of punches from said punchboard in the following manner: 
Punches from said board are 1¢ each, and when a punch is made a 
number is disclosed. There are as many separate numbers as there 
are punches on said board. The board bears statements or legends 
informing the prospective purchaser as to which numbers entitle 
him to receive a small piece of candy, and which numbers entitle him 
to receive a penny and a larger piece of candy. All purchasers of 
punches from said board receive a piece of candy, but certain punches, 
namely those disclosing a number specified in the legend, entitle 
the purchaser to a penny and a larger piece of candy. ‘The purchaser 
of the last punch on the board receives a small piece of candy and 
the article of merchandise. The numbers on said punchboard are 
effectively concealed from purchasers or prospective purchasers until 
a punch has been made and the particular number separated from the 
punchboard. The additional article of merchandise, penny coins 
and larger pieces of candy contained in said assortment are thus 
distributed to purchasers of punches from said punchboards wholly 


by lot or chance. 
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Par. 3. The wholesale dealers and jobbers, to whom respondents 
sell their assortment, resell said assortment to retail dealers, and said 
retail dealers, and the retail dealers to whom respondents sell direct, 
expose said assortment for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondents 
thus supply to and place in the hands of others the means of conduct- 
ing lotteries in the sale of their product in accordance with the sales 
plan hereinabove set forth, and with the capacity and tendency of 
inducing purchasers thereof to purchase respondents’ said product 
in preference to candy offered for sale and sold by their competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure penny coins, larger pieces of candy, or an article of 
merchandise. 

The use by respondents of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and crim- 
inal statutes have long deemed contrary to public policy; and is con- 
trary to an established public policy of the Government of the United 
States. The use by respondents of said method has the dangerous 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or an equiva- 
lent or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms and corporations who make and sell candy in 
competition with the respondents, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing pub- 
lic so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondents’ said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents, in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
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and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all poten- 
tial competitors, who do not adopt and use said method or an equiva- 
lent method. 

Par. 6. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of the 
respondents are all to the prejudice of the public and of respondents’ 
competitors, as hereinabove alleged. Said method, acts and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Fryprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on October 24, 1932, issued and served a com- 
plaint upon the respondents, Sol Block and Sidney Blumenthal, 
individually and as copartners trading under the name and style of 
Rittenhouse Candy Company, charging that the respondents had 
been and were using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress. Thereafter on May 
15, 1936, the Commission issued and served its amended and supple- 
mental complaint on the respondents, charging them with the use 
of unfair methods of competition in commerce other than and in 
addition to those in relation to which the Commission issued its com- 
plaint on October 24, 1932, as aforesaid. No answer was filed by 
respondents; nevertheless hearings were had and testimony and other 
evidence in support of the said complaint were introduced by Henry 
C. Lank and P. C. Kolinski, attorneys for the Commission, before 
Miles J. Furnas, an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
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recorded and filed in the office of the Commission. No testimony or 
other evidence was introduced or offered by respondents. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said amended and supplemental com- 
plaint, testimony and other evidence in support of the allegations of 
said complaint, the respondents having offered no testimony or other 
evidence in opposition thereto; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents are individuals trading as a partner- 
ship under the firm name and style of Rittenhouse Candy Company, 
having their principal office and place of business at Worth and 
Herbert Streets in the city of Philadelphia, State of Pennsylvania. 
They are now, and for several years last past have been, engaged in 
the manufacture of candies and in the sale and distribution thereof 
to wholesale dealers and jobbers located at points in the various 
States of the United States, and cause their said products, when so 
sold, to be transported from their principal place of business in the 
State of Pennsylvania to purchasers thereof in other States of the 
United States at their respective places of business, and there is now 
and has been for several years last past a course of trade and com- 
merce by said respondents in such candy between and among the 
States of the United States. In the course and conduct of such busi- 
ness, respondents are in competition with other partnerships and 
with corporations and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers and jobbers various packages or assortments of candy so 
packed and assembled as to involve the use of a lottery scheme when 
sold and distributed to the consumers thereof. 

One of said assortments is composed of a number of pieces of candy 
of uniform size, shape, and quality, a small number of larger pieces 
of candy, and a small number of one cent coins inserted in an alumi- 
num “lucky piece,” together with a device commonly called a punch- 
board. The candy and the one cent coins inserted in the lucky pieces 
are distributed to purchasers of punches from said punchboard in 
the following manner: Punches from said board are 1¢ each, and 
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when a punch is made a number is disclosed. There are as many 
separate numbers as there are punches on said board. The punch- 
board bears statements or legends informing customers and prospec- 
tive customers as to which numbers entitle them to receive a small 
piece of candy, which numbers entitle them to receive a small piece 
of candy and one of the larger pieces of candy, and which numbers 
entitle them to receive the one cent coin in the lucky piece and a small 
piece of candy. All purchasers of punches from said board receive 
one of the small pieces of candy, but certain punches, namely, those 
disclosing a number specified in the legends, entitle the purchaser to 
a larger piece of candy or a one cent coin inserted in the lucky piece 
in addition to the small piece of candy. The numbers on said punch- 
board are effectively concealed from purchasers and prospective pur- 
chasers until a punch or selection has been made and the particular 
number separated from the board. The larger pieces of candy and 
the one cent coins inserted in the lucky piece are thus distributed to 
purchasers of punches from said punchboard wholly by lot or chance. 

Par. 3. The lottery or prize assortment, as described in paragraph 
2 hereof, is generally referred to in the candy industry as “break 
and take,” “draw,” or “deal” assortment, and packages or assort- 
ments of candy without any gaming device or lottery feature in con- 
nection with their resale to the public are generally referred to in the 
candy industry as “straight” goods. These terms will be used here- 
after in these findings to describe these respective types of candy. 

Par. 4. Numerous retail dealers purchase the assortment described 
in paragraph 2 above from wholesale dealers or jobbers who in turn 
have purchased said assortment from respondents, and such retail 
dealers display said packages or assortments for sale to the public 
as packed by the respondents, and the candy contained in said assort- 
ments is sold and distributed to the consuming public in the manner 
described. 

Par. 5. All sales made by respondents are absolute sales and re- 
spondents retain no control in any manner over the goods, after they 
are delivered to the wholesale dealer or jobber. The assortments are 
assembled and packed in such manner that they are sold, and may 
be sold, by retail dealers to the purchasing public in the manner 
described. ° 

The respondents have knowledge that said assortments will be 
resold to the purchasing public by retail dealers by lot or chance, 
and they pack and assemble such candy in the way and manner dle- 
scribed so that, without alteration, addition or rearrangement, It 
may be resold to the public by lot or chance by said retail dealers. 
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Par. 6. The sale and distribution of candy by retail dealers by 
the method described in paragraph 2 hereof is a sale and distribu- 
tion of candy by lot or chance and constitutes a lottery or gaming 
device. 

Respondents’ candy is sold to the consuming public in grocery 
stores, candy stores, drug stores, stores in the vicinity of schools 
selling candy, and in practically all retail outlets where candy is 
sold. 

Competitors of respondents appeared as witnesses in this proceed- 
ing and testified, and the Commission finds as a fact, that many 
competitors regard such methods of sale and distribution as morally 
bad and as encouraging gambling, especially among children; as 
injurious to the candy industry because it results in the merchan- 
dising of a chance or lottery instead of candy; and as providing 
retail merchants with the means of violating the laws of the several 
States. Because of these reasons some competitors of respondents 
refuse to sell candy so packed and assembled that it can be resold 
to the public by lot or chance. These competitors are thereby put 
to a disadvantage in competing. Certain retailers who find that 
they can dispose of more candy by the “break and take” or “draw” 
methods buy respondents’ products and the products of others 
employing the same methods of sale, and thereby trade is diverted 
to respondents and others using similar methods from said com- 
petitors. Said competitors can compete on even terms only by 
giving the same or similar devices to retailers. This they are un- 
willing to do and their sales of “straight” goods show a continued 
decrease. 

There is a demand for candy which is sold by lot or chance, and 
in order to meet the competition of manufacturers who sell and dis- 
tribute candy which is sold by such methods some competitors of 
respondents have begun the sale and distribution of candy for re- 
sale to the public by lot or chance. The use of such methods by 
respondents in the sale and distribution of their candy is prejudi- 
cial and injurious to the public and to respondents’ competitors and 
has resulted in the diversion of trade to respondents from their said 
competitors and is a restraint upon and a detriment to the freedom 
of fair and legitimate competition in the candy industry. 

Par. 7. One of the principal demands in the trade for the “break 
and take” or “draw” or “deal” candy comes from the small retailers. 
The stores of these small retailers are in many instances located near 
schools and attract the trade of school children. The consumers or 
purchasers of the lottery or prize package candy are principally 
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children and because of the lottery or gambling feature connected 
with the “break and take” or “draw” package and the possibility of 
becoming a winner, children purchase candy from such packages in 
preference to the “straight” goods candy, when the two types of as- 
sortments are displayed side by side. The sale and distribution of 
“break and take” or “draw” packages of candy, or of candy which has 
connecied with its sale to the public the means or opportunity of 
obtaining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children, who comprise by far the largest 
class of purchasers and consumers of this type of candy. 

Par. 8. There are in the United States many manufacturers of 
candy who do not manufacture and sell lottery or prize assortments 
of candy, and who sell their “straight” goods candy in interstate com- 
merce in competition with the “break and take” or “draw” or “deal” 
candy, and manufacturers of the “straight” goods type of candy 
have noted a marked decrease in the sales of their products when- 
ever and wherever the lottery or prize candy has appeared in their 
markets. This decrease in the sales of “straight? goods candy is 
principally due to the gambling or lottery features connected with 
the “break and take,” “draw,” or “deal” candy. 

Par. 9. In addition to the assortment described in paragraph 2 
hereof, the respondents manufacture candy which they sell to whole- 
sale dealers and jobbers without any lottery or chance features. The 
annual volume of respondents’ business is approximately $250,000 or 
$275,000 and while at the time of taking testimony the portion of 
respondents’ business represented by the lottery or prize assortment, 
as described in paragraph 2 hereof, was comparatively small yet the 
evidence shows, and the Commission finds, that it has until recently 
constituted the major portion of respondents’ total volume of business. 

Par. 10. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments of candy as described in 
paragraph 2 hereof are contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of respondents, Sol Block and 
Sidney Blumenthal, individually and as copartners trading under the 
name and style of Rittenhouse Candy Company, are to the prejudice 
of the public and of respondents’ competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the 
Commission, the testimony and other evidence in support of the 
allegations of said complaint taken before Miles J. Furnas, an ex- 
aminer of the Commission theretofore duly designated by it, the 
respondents having offered no testimony or other evidence in opposi- 
tion to the allegations of said complaint, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Sol Block and Sidney Blumen- 
thal, individually and as copartners trading under the name and 
style of Rittenhouse Candy Company, their representatives, agents, 
and employees, in the offering for sale, sale and distribution in inter- 
state commerce of candy and candy products, do cease and desist 
from: 

(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers candy so packed and assembled that sales of 
such candy to the general public are to be made, or may be made, 
by means of a lottery, gaming device, or gift enterprise. 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers packages or assortments of candy which are used, or which 
may be used, without alteration or rearrangement of the contents of 
such package or assortments, to conduct a lottery, gaming device, 
or gift enterprise in the sale or distribution of the candy or candy 
products contained in said assortments to the public. 

(3) Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy, together with a device commonly called 
a punchboard, for use, or which may be used, in distributing said 
candy to the public at retail. 

(4) Furnishing to wholesale dealers and jobbers a device com- 
monly called a punchboard, either with assortments of candy or 
separately, bearing a legend or legends or statements informing the 
consuming public that the candy is being sold by lot or chance or 
in accordance with a sales plan which constitutes a lottery, gaming 
device, or gift enterprise. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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Complaint 


In THe Martrer oF 


C. G. HYRE, TRADING AS THE PEPSOTALIS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2977. Complaint, Nov. 10, 1986—Decision, Dec. 19, 1936 


Where an individual engaged in the compounding of a medicinal preparation 
called “Pepsotalis,” and in the sale thereof to the drug trade— 

Represented, on the containers thereof and in radio broadcasts, that his said prepa- 
ration was an intestinal antiseptic and very helpful in cases of indigestion, 
acidity, and stomach disorders in general, and afforded quick relief in such 
eases, and had brought relief to countless numbers suffering from stomach 
trouble, and read and caused to be read purported letters from users thereof 
in which they were represented as stating that it had cured them or given 
them permanent relief from different forms of such trouble, notwithstanding 
fact it was nothing more than an antacid, whose only therapeutic effect 
was to decrease, temporarily, gastric hyperacidity ; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
and mistaken belief that said product was a competent intestinal antiseptic, 
and adequate and satisfactory remedy or treatment for indigestion and, 
stomach troubles, and into the purchase thereof by reason of such belief, 
and with result that trade was unfairly diverted to him from those com- 
petitors who do not misrepresent the quality and character or effectiveness 
of their respective products; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Mr. Robt. N. McMillen for the Commission. 


CoMPLAINT 


Pursuant. to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that C. G. Hyre, herein- 
after referred to as respondent, has been and is using unfair methods 
of competition in commerce, as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrary 1. Respondent, C. G. Hyre is now, and has been for more 
than one year last past, doing business under the name and style of 
the Pepsotalis Company, with his principal place of business at Mor- 
gantown, W. Va. He is and has been engaged in the business of com- 
pounding and selling to the drug trade a medicinal preparation called 
Pepsotalis. Pursuant to such sales, and as a part thereof, respondent 
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ships and has shipped said preparation from his place of business 
aforesaid through and into various States of the United States to the 
purchasers thereof. 

Par. 2. On the container in which such medicinal preparation is 
packed by respondent it is represented that it is an intestinal anti- 
septic and that it will be found very helpful in cases of indigestion, 
gas, acidity, belching, heart burn, sour stomach, and stomach disorders 
in general; that it is a quick relief for indigestion. 

For the purpose and with the effect of creating consumer demand for 
his said preparation and induce the wholesalers and retailers of 
drugs and remedies to purchase the same for resale to the public, 
respondent has, in radio broadcasts over various stations, during the 
year 1936, represented and caused to be represented, in substance, that 
his said medicinal preparation gives relief in cases of stomach trouble 
in any form; that it has brought relief to countless numbers suffering 
from stomach trouble. That during such radio broadcasts he has read 
and caused to be read what purported to be letters from users of said 
medicinal preparation, in which they were represented to state that 
Pepsotalis had cured them, or had given them permanent relief, from 
different forms of stomach trouble. 

Par. 3. In truth and in fact respondent’s said medicinal preparation 
is nothing more than an antacid and its only therapeutic effect can be 
and is to decrease temporarily gastric hyperacidity. It is not and can- 
not be of benefit in any other form of stomach ailment. It is not of 
benefit in cases of indigestion and is not a corrective 1n cases of stomach 
trouble except as an antacid as above alleged. 

Par. 4. There are, and have been at all times hereinabove mentioned, 
in the United States other persons, partnerships, and corporations en- 
gaged in the sale to the drug trade and public of remedies for various 
stomach ailments and, pursuant to such sales and as a part thereof, 
in shipping the same to purchasers thereof in States other than the 
States of the origin of such shipments. With such persons, partner- 
ships, and corporations respondent is and has been in active, substan- 
tial competition, and respondent’s said misrepresentations have had 
and have the capacity, tendency, and effect of diverting business to 
respondent from such competitors, to the substantial injury of said 
competitors and to the prejudice of the public interest. 

Par. 5. The said misrepresentations made by respondent in the 
sale of his medicinal preparation, as aforesaid, constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, on the 10th day of November 1936, issued and 
served its complaint in this proceeding upon respondent, C. G. Hyre, 
trading as The Pepsotalis Company, charging him with the use of un- 
fair methods of competition in commerce in violation of the provisions 
of said act. On December 5, 1936, the respondent filed his answer in 
which answer he admitted all the material allegations of the complaint 
to be true and stated that he waived hearing on the charges set forth 
in the said complaint and consented that, without further evidence or 
other intervening procedure, the Commission might issue and serve 
upon him findings as to the facts and conclusion and an order to cease 
and desist from the violations of law charged in the complaint. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, C. G. Hyre is now, and for more 
than one year last past has been, doing business under the name and 
style of The Pepsotalis Company, with his principal place of business 
at Morgantown, W. Va. He is, and has been, engaged in the business 
of compounding and selling to the drug trade for resale a medicinal 
preparation called “Pepsotalis.” Pursuant to such sales, and as a 
part thereof, he ships and has shipped said preparation from his place 
of business at Morgantown to the purchasers thereof located in 
various States of the United States. 

Par. 2. During all the time respondent has offered for sale and 
sold his said medicinal preparation there have been in the United 
States other persons, partnerships, and corporations engaged in the 
sale, to the drug trade and to the public, of remedies for various 
stomach ailments, and who, pursuant to such sales and as a part 
thereof, have shipped the same to purchasers thereof located im 
various States of the United States other than the States of the 
origin of such shipments. With these persons, partnerships, and 
corporations respondent has been and is in active and substantial 


competition. 
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Par. 3. The container in which such medicinal preparation is 
packed by respondent carries the representation that it is an intesti- 
nal antiseptic and that it will be found very helpful in cases of 
indigestion, gas, acidity, belching, heartburn, sour stomach, and 
stomach disorders in general, and that it is a quick relief for 
indigestion. 

Par. 4. For the purpose and with the effect of creating consumer 
demand for his said preparation and of inducing wholesalers and 


retailers of drugs and remedies to purchase his said preparation for 
resale to the public, respondent has, during the year 1936, represented 
and caused to be represented in radio broadcasts over various broad- 
casting stations that his said medicinal preparation gives relief in 
cases of stomach trouble in any form; and that it has brought relief 
to countless numbers suffering from stomach trouble. As a part of 
such radio broadcasts he had read and caused to be read, from time to 
time, what purported to be letters from users of said medicinal 
preparation in which they were represented to state that “Pepso- 
talis” had cured them or had given them permanent relief from dif- 
ferent forms of stomach trouble. 

Par. 5. Respondent’s medicinal preparation is nothing more than 
an antacid whose only therapeutic effect is to decrease, temporarily, 
gastric hyperacidity. It cannot be a corrective to any extent except 
to reduce, temporarily, gastric hyperacidity. 

Par. 6. The acts and practices of the respondent in falsely repre- 
senting that said product “Pepsotalis” is a competent intestinal anti- 
septic and that it constitutes an adequate treatment in cases of indi- 
gestion and stomach disorders in general have had, and now have, the 
capacity and tendency to mislead and deceive the purchasers into the 
erroneous and mistaken belief that said product is a competent intes- 
tinal antiseptic and is an adequate and satisfactory remedy or treat- 
ment for indigestion and stomach disorders, and into the purchase of 
respondent’s said product on account of such belief. As a result 
thereof, trade has been unfairly diverted to the respondent from those 
competitors who do not misrepresent the quality and character or 
effectiveness of their respective products. In consequence thereof, in- 
jury has been done by the respondent to competition in commerce 
among and between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, C. G. Hyre, are 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce, within the 
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intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on December 5, 1936, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, C. G. Hyre, his representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of a medicinal preparation designated by respondent 
as “Pepsotalis,” or any other product of substantially the same com- 
position and ingredients, or having the same therapeutic properties, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing, directly or indirectly, either in 
the form of assertions by himself or by repeating the words or state- 
ments, or what purport to be the words or statements, of others: 

1. That said preparation is an intestinal antiseptic; 

2. That said product constitutes a relief for indigestion ; 

3. That the use of said product will be beneficial in cases of stomach 
disorders in general; 

4, That said product will bring relief or has brought relief to 
sufferers from stomach trouble; 

5. That said product possesses any therapeutic qualities which bene- 
ficially affect any maladies or conditions of the human body except a 
temporary reduction of gastric hyperacidity, 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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Complaint DA IG: 


In THE MATTER OF 


D. GOLDENBERG, INC., AND FRANK RABINOWITZ, TRAD- 
ING AS NOVELTY SWEETS COMPANY.* 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2808. Complaint, May 16, 1936—Decision, Dec. 21, 1936 


Where an individual engaged in purchase of various types of candies and in 
assembling thereof into assortments which involved a lottery or chance 
feature when sold and distributed to ultimate consumers, and which con- 
sisted of a number of penny pieces of chocolate-covered candy of uniform 
size and shape, some of the enclosed concealed centers of which had colors 
differing from color of the majority thereof, and chance selection of which 
entitled recipient to certain larger pieces of candy and other articles of 
merchandise included therewith— 

Sold said assortments to wholesalers, jobbers, and retailers, together with ex- 
planatory display cards for retailers’ use, So assembled and packed that they 
might be and were displayed and sold by retail dealers to the consuming 
and purchasing public as hereinbefore described, and with knowledge and 
intent that, without alteration, addition or rearrangement, they might thus 
be resold to public by lot or chance by such retail dealers, and through use 
of such a lottery or gaming device, in violation of public policy: 

Held, That such practices were to the prejudice of the public and competitors 
and constituted unfair methods of competition. 

Before Mr. Miles J, Furnas, trial examiner. 
Mr, Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Mr, Alfred M. Roth and Mr, Isaae Ash, of Philadelphia, Pa., for 

D. Goldenberg, Inc. 

Mr. Lester L. Dolfman, of Philadelphia, Pa., for Frank Rabino- 
witz. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that D. Gold- 
enberg, Inc., a corporation, and Frank Rabinowitz, an individual, 
trading as Novelty Sweets Company, hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect — 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 


1 Dismissed as to D, Goldenberg, Inc. 
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ParacrarH 1. D. Goldenberg, Inc., is a corporation organized 
under the laws of the State of Pennsylvania, with its principal office 
and place of business located at I and Ontario Streets in the city of 
Philadelphia, State of Pennsylvania. The respondent, Frank Rabin- 
owitz, is an individual, with his principal office and place of business 
located at 2019 East Arizona Street, in the city of Philadelphia, State 
of Pennsylvania. The above-named respondents are engaged in busi- 
ness at 2019 East Arizona Street, in the city of Philadelphia, State 
of Pennsylvania, and are doing business under the trade name of 
Novelty Sweets Company. They are now, and for some time last 
past have been, engaged in the sale and distribution of candy to 
wholesale dealers, jobbers, and retail dealers located at points in the 
various States of the United States, and cause and have caused their 
products when so sold to be transported from their place of business in 
the city of Philadelphia, Pa., to purchasers thereof in other States 
of the United States at their respective places of business; and there 
is now and has been for some time last past a course of trade and 
commerce by said respondents in such candy between and among 
the States of the United States. In the course and conduct of said 
business, respondents are in competition with other corporations, 
partnerships, and individuals engaged in the manufacture of candy 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers packages or assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. The following detailed descrip- 
tion of certain of said packages or assortments is not an all in- 
elusive list of the packages sold and distributed by respondents, 
but illustrates the sales plan involved in the several assortments sold 
and distributed by respondents. 

One of said assortments consists of a number of pieces of chocolate 
coated candy of uniform size and shape, together with a number of 
larger pieces of candy and other articles of merchandise, which larger 
pieces of candy and other articles of merchandise are to be given as 
prizes to purchasers of said pieces of candy of uniform size and 
shape, in the following manner: The majority of the said pieces of 
candy of uniform size and shape have centers of the same color, but a 
small number of said pieces of candy have centers of a different color, 
and a still smaller number of said pieces of candy have centers of a 
still different color. The said pieces of candy of uniform size and 
shape in said assortment retail at the price of 1¢ each, but the pur- 
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chaser who procures one of said candies colored differently from the 
majority is entitled to receive and is to be given free of charge one 
of the said larger pieces of candy, or one of the other articles of 
merchandise heretofore referred to. The purchaser of the last piece 
of candy of uniform size and shape in said assortment is entitled to 
receive and is to be given free of charge one of the said other articles 
of merchandise. The color of the centers of said pieces of candy 
of uniform size and shape is effectively concealed from the purchasers 
and prospective purchasers until a selection has been made and the 
piece of candy broken open. The aforesaid purchasers of said can- 
dies, who procure a candy having a center colored differently from 
the majority of said pieces of candy of uniform size and shape in 
said assortment, thus procure one of the said larger pieces of candy 
or one of the other articles of merchandise wholly by lot or chance. 

The respondents sell and distribute several variations of the above 
assortment, but all involving the same principle or sales plan. Some 
of the assortments which respondents sell by the above sales plan are 
named and designated: “Bullseye,” “Knockout Punch,” “Movies,” 
“Pen and Pencil,” “Harmony,” “Easy Sailing,” ““Champion,” “Good 
Scout,” “Rainbow Eggs.” 

Respondents also furnish with certain of said assortments a dis- 
play card to be used by the retailer in offering said assortments to 
the consuming public. 

Par. 3. The wholesale dealers and jobbers, to whom respondents 
sell their assortments, resell the same to retail dealers, and said retail 
dealers and the retail dealers to whom respondents sell direct expose 
said assortments for sale and sell the same to the purchasing publie 
in accordance with the aforesaid sales plan. Respondents thus sup- 
ply to and place in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, and said sales plan has the capacity and tend- 
ency of inducing purchasers thereof to purchase respondents, said 
product in preference to candy offered for sale and sold by their 
competitors. 

Par. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure larger pieces of candy or other articles of 
merchandise. 

The use by respondents of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid 
of said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
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is contrary to an established public policy of the Government of 
the United States. The use by respondents of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this 
proceeding competitors who do not adopt and use the same method 
or an equivalent or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondents, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchas- 
ing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondents’ said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents, in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or 
an equivalent method. 

Par. 6. Many of said competitors of respondents are unwilling 
to adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of the 
respondent are all to the prejudice of the public and of respondents’ 
competitors as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within 


yA eed FEDERAL TRADE COMMISSION DECISIONS 
Findings 24¥F.T.C, 


the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpineés As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on May 16, 1936, issued and served a 
complaint upon the respondents, D. Goldenberg, Inc., a corporation, 
and Frank Rabinowitz, an individual, trading as Novelty Sweets 
Company, charging that the respondents had been and were using 
unfair methods of competition in commerce, as “commerce” is de- 
fined in said act of Congress. Respondent, D. Goldenberg, Inc., was 
represented by Isaac Ash, Esq., and Alfred M. Roth, Esq., and filed 
answer dated June 1, 1936, denying the material allegations of the 
complaint. Respondent, Frank Rabinowitz, was represented by 
Lester L. Dolfman, Esq., and subsequent to the hearings herein filed 
answer dated December 15, 1936, admitting all the material allega- 
tions of the complaint except those which the said respondent denied 
when he was called as a witness in this matter on July 7, 1936. 
Hearings were held and testimony and other evidence were intro- 
duced by Henry C. Lank and P. C. Kolinski attorneys for the Com- 
mission, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it. Said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, the answers thereto, testi- 
mony and other evidence in support thereof and on the brief of 
counsel for the Commission respondents through their counsel having 
advised that they did not desire to file brief nor to present oral argu- 
ment; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, D. Goldenberg, Inc., is a corporation 
organized under the laws of the State of Pennsylvania, with its 
principal office and place of business located at I and Ontario Streets, 
Philadelphia, Pa., and is and has been for several years last past 
engaged in the manufacture, sale, and distribution of candy and 
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candy products to wholesale dealers and jobbers located at points in 
the various States in the eastern part of the United States, and has 
caused such products, when so sold, to be transported from its 
principal place of business in the State of Pennsylvania to the pur- 
chasers thereof at their respective points of location. 

Respondent, Frank Rabinowitz, is an individual with his place of 
business located at 2019 East Arizona Street, Philadelphia, Pa., and 
has been engaged in the sale and distribution of candy and candy 
products to wholesale dealers, jobbers, and retail dealers located at 
points in the various States of the eastern part of the United States, 
and has caused such products, when so sold, to be transported from 
his principal place of business to the purchasers thereof at their 
respective points of location. 

Par. 2. Respondent, Frank Rabinowitz, was called as a witness by 
counsel for the Commission and testified, and the Commission finds, 
that he is an individual and was doing business under the trade name 
Novelty Sweets Company; that he began such business on or about 
November 15, 1935, purchasing various types of candies from the 
respondent, D. Goldenberg, Inc., and assembling such candies into 
assortments; and that he sold and distributed such assortments to 
wholesale dealers, jobbers, and retail dealers in the State of Penn- 
sylvania and in the several States of the United States bordering on 
or surrounding the State of Pennsylvania. 

The respondent, Frank Rabinowitz, trading as Novelty Sweets 
Company, before reselling said candy, assembled the same into 
assortments involving a lottery or chance feature when sold and 
distributed to the ultimate consumers thereof, as follows: Said 
assortments consisted of a number of pieces of chocolate covered 
candy of uniform size and shape, together with a number of larger 
pieces of candy and other articles of merchandise. The majority 
of the said pieces of candy of uniform size and shape had centers of 
the same color, but a small number of said pieces of candy had centers 
of a different color, and a still smaller number of said pieces of 
candy had centers of a still different color. The said pieces of candy 
of uniform size and shape in said assortments retailed at the price of 
1¢ each, but the purchaser who procured one of the said candies 
colored differently from the majority was entitled to receive, and was 
to be given free of charge, one of the said larger pieces of candy or 
one of the other articles of merchandise heretofore referred to. The 
purchaser of the last piece of candy of uniform size and shape in 
said assortments was entitled to receive, and was to be given free of 
charge, one of the said other articles of merchandise. The color of 
the centers of the said pieces of candy of uniform size and shape was 
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effectively concealed from purchasers and prospective purchasers 
until a selection had been made and the piece of candy broken open. 
The aforesaid purchasers of said candies, who procured a candy 
having a center colored differently from the majority of said pieces 
of candy of uniform size and shape in said assortments, thus pro- 
cured one of the said larger pieces of candy or one of the other 
articles of merchandise wholly by lot or chance. 

The respondent, Frank Rabinowitz, assembled, sold and distributed 
several variations of the above assortment but all involving the same 
principle or sales plan. Some of the assortments which the respond- 
ent, Frank Rabinowitz, sold and distributed, and which involved the 
above described sales plan, were named and designated : “Bull’s Eye,” 
“Knockout Punch,” “Movies,” “Pen and Pencil,” “Harmony,” “Easy 
Sailing,” “Champion,” “Good Scout,” and “Rainbow Eggs.” 

Respondent, Frank Rabinowitz, also included and furnished with 
certain of said assortments a display card to be used by the retail 
dealer in offering said assortments to the consuming public, which 
display cards bore legends or statements informing the consuming 
public that the said assortments were being sold and distributed 
in accordance with the above sales plan. 

Par. 3. The lottery or prize assortments, as described in paragraph 
2 above, are generally referred to in the candy industry as “break 
and take” assortments, and assortments of candy without any gaming 
device or lottery features in connection with their resale to the public 
are generally referred to in the candy trade or industry as “straight” 
goods. These terms will be used hereafter in these findings to 
describe these respective types of candy. 

Par. 4. Numerous retail dealers purchased the assortments de- 
scribed in paragraph 2 above direct from the respondent, Frank 
Rabinowitz, or from wholesale dealers or jobbers who in turn had 
purchased said assortments from respondent, Frank Rabinowitz, 
and such retail dealers displayed said packages for sale to the public 
as packed by said respondent, and the candy contained in said as- 
sortments were sold and distributed to the consuming public in the 
manner described. 1 

Par, 5. All sales made by respondent, Frank Rabinowitz, whether 
to wholesale dealers and jobbers or to retail dealers, were absolute 
sales and said respondent retained no control in any manner over 
the goods after they were delivered to the wholesale dealer or jobber 
or retail dealer. The assortments, as described in paragraph Q | 
hereof, were assembled and packed in such a manner that they might | 


be sold by retail dealers to the purchasing public in the manner | 
described. 
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The respondent, Frank Rabinowitz, had knowledge that said as- 
sortments would be resold to the purchasing public by retail dealers 
by lot or chance, and he packed and assembled such candy in the 
way and manner described so that, without alteration, addition or 
rearrangement, they might be resold to the public by lot or chance by 
said retail dealers. 

Par. 6. The sale and distribution of candy by retail dealers by the 
methods described in paragraph 2 above is a sale and distribution of 
candy by lot or chance and constitutes a lottery or gaming device. 

Par. 7. The respondent, Frank Rabinowitz, when called as a 
witness denied that the business conducted by him under the trade 
name Novelty Sweets Company was in any way a partnership or 
joint enterprise with the respondent, D. Goldenberg, Inc., but stated 
that the said business was his business exclusively, and he did not 
deny any of the facts hereinabove set forth. 

Par. 8. The Commission further finds that the sale and distribution 
in interstate commerce of assortments of candy, as described in para- 
graph 2 hereof, are contrary to public policy. 

Par. 9. The respondent, Frank Rabinowitz, commenced business as 
described in paragraph 1 hereof, on or about November 15, 1935, and, 
according to his testimony, discontinued said business on or about 
June 15, 1936, said discontinuance being subsequent to the issuance 
of the complaint herein but prior to the date when hearings were 
held. The Commission further finds that the use of the trade name 
or style, Novelty Sweets Company, was used by respondent, Frank 
Rabinowitz, and was not a trade name or style also adopted by 
respondent, D. Goldenberg, Inc. 

Par. 10. The testimony is to the effect, and the Commission finds, 
that for several years last past the respondent, D. Goldenberg, Inc., 
has not manufactured and distributed, in its own name and right 
or by any trade name or style, any candy assortments involving the 
lottery or chance feature and described in these finds as “break and 
take” assortments; said testimony is further to the effect, and the 
Commission finds, that the respondent, D. Goldenberg, Inc., has 
packed and sold all of its candy products as “straight” merchandise. 
The Commission further finds that the evidence adduced fails to 
support the allegation of the complaint that the business carried on 
under the trade name, Novelty Sweets Company, was a joint enter- 
prise of D. Goldenberg, Inc., a corporation, and Frank Rabinowitz, 
an individual; and finds that the business carried on under the 
trade name, Novelty Sweets Company, was the exclusive business of 
the respondent, Frank Rabinowitz. 
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The aforesaid practices of the said respondent, Frank Rabinowitz, 
individually, and trading as Novelty Sweets Company, are to the 
prejudice of the public and respondent’s competitors and are unfair 
methods of competition in interstate commerce and constitute a vio- 
lation of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purpcses.” 


ORDER TO CEASE AND DESIST, ETC. 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, D. Goldenberg, Inc., the answer of the respondent, Frank 
Rabinowitz, individually and trading as Novelty Sweets Company, 
admitting all the material allegations of the complaint to be true 
except those which said respondent denied when he was called as a 
witness on July 7, 1936, the testimony and other evidence taken before 
Miles J. Furnas, an examiner of the Commission theretofore duly 
designated by it; and the Commission having made its findings as to 
the facts and its conclusion that the respondent, Frank Rabinowitz, 
has violated the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It 7s ordered, That the complaint issued herein be and the same 
hereby is dismissed as to the respondent, D. Goldenberg, Inc., for the 
reason that the evidence fails to establish the allegations of the com- 
plaint as to said respondent. 

It is further ordered, That the respondent, Frank Rabinowitz, indi- 
vidually, and trading as Novelty Sweets Company, his agents, repre- 
sentatives, and employees, in the offering for sale, sale, and distribu- 
tion in interstate commerce of candy and candy products, do cease 
and desist from: 

1. Selling and distributing to retail dealers, and to jobbers and 
wholesale dealers for resale to retail dealers, candy so packed and 
assembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of retail dealers and whole- 
sale dealers and jobbers assortments of candy which are used, or which 
may be used, without alteration or rearrangement of the contents of 
such packages or assortments, to conduct a lottery, gaming device, or 
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gift enterprise in the sale or distribution of candy or candy products 
contained in said assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape but having centers of different colors, together with larger 
pieces of candy or other articles of merchandise, which said larger 
pieces of candy or other articles of merchandise are to be given as 
prizes to the purchaser procuring a piece of candy of a particular 
color. 

4. Furnishing to retail dealers and wholesale dealers and jobbers 
display cards, either with assortments of candy or separately, bearing 
a legend or legends or statements informing the purchaser that the 
candy is being sold to the public by lot or chance, or in accordance 
with a sales plan which constitutes a lottery, gaming device, or gift 
enterprise. 

And it is further ordered, That the respondent Frank Rabinowitz, 
individually, and trading as Novelty Sweets Company, shall, within 
80 days after the service upon him of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which he has complied with this order. 
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FORT CLARK DISTILLERIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2949. Complaint, Oct. 16, 1936—Decision, Dec. 21, 1936 


Where a corporation engaged, as rectifier and wholesaler of distilled spirits, in 


(a) 


(bd) 


purchasing and bottling whiskies, gins, and other spirituous beverages, in- 
cluding product by it branded as “Presciption Whiskey,” and in making 
gin with a still which it used therefor by redistillation of purchased alco- 
hol, not produced by it, over juniper berries and other aromatics, and in 
selling its aforesaid various products in trade and commerce among the 
various States and in the District of Columbia, in substantial competition 
with those engaged in manufacture by true distillation of whiskies, gins, 
and other sprituous beverages from mash, wort, or wash, and in sale thereof 
as aforesaid,-and with those engaged in purchasing, rectifying, blending, 
and bottling such various beverages and in similarly selling same, and 
including among said competitors those who, as manufacturers and dis- 
tillers from mash, wort, or wash of whiskies, gins, and other spirituous 
beverages sold by them, truthfully use words ‘distillery,’ “distilleries,” 
“distillers,” or “distilling” as a part of their corporate or trade names and 
on their stationery, advertising, and labels of the bottles in which they sell 
and ship such products, and those who, engaged in purchasing, rectifying, 
blending, and bottling such various products, do not use aforesaid words 
as above set forth, and also with those who do not misrepresent the 
strength, quality, or purity of their whiskies nor that such products are 
specially produced for medicinal use— 

Represented, through use of word ‘“Distilleries”’ in its corporate name, 
printed on its stationery and on the labels attached to the bottles in which 
it sold and shipped its said products, and in various other ways to its 
customers, and furnished the same with the means of representing to their 
vendees, both retailers and ultimate consuming public, that whiskies, gins, 
and other spirituous beverages contained in such bottles were by it 
made through process of distillation from mash, wort, or wash, notwith- 
standing fact it did not distill such various beverages thus bottled, labeled, 
sold, and transported by it, and did not own, operate, or control any 
place where alcoholic liquors are made by original and continuous distilla- 
tion from mash, wort, or wash through continuous closed pipes and vessels 
until manufacture thereof is complete, ‘as long definitely understood in 
trade and by ultimate purchasing public from word “distillery,” and was 
not a distiller, for the purchase of the bottled products of which there is a 
preference on the part of a substantial portion of the purchasing public; 
and 

Represented and implied, by various references to its “Prescription” 
Brand whiskey and to physicians, hospitals, and nurses and the United 
States Pharmacopoeia, in advertising booklets attached to each bottle, 
that its aforesaid whiskey conformed to the requirements thereof or was 
of a kind, nature, and quality superior to the standard of whiskey speci- 
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fied therein for medicinal use, and that it had been endorsed by the 
medical profession generally and was a superior brand of such product, 
specially distilled and prepared for distribution for medicinal use, through 
such statements, among others, as that its said ‘Prescription’ Brand was 
“prepared for nurses, hospitals, and physicians,’ and through statements 
stressing purity and requirements of the physician, compliance with the 
Food and Drug Act, specifications of the Pharmacopoeia, potability, uni- 
formity, etc., “the purest money can buy,” ete., notwithstanding fact that 
content of said product in esters did not mect specifications of the Phar- 
macopoeia, had not been aged for four years or more in the wood, as 
required thereby, but, on the contrary, was made from new beverage 
whiskey treated in charred wood containers under a certain process for 
about five days only, prior to bottling for sale, and in no wise conformed 
to the standards of strength, quality or purity of so-called medicinal 
whiskey, and in various other ways was not the kind or quality of said 
product represented by it, and was adulterated and inferior to the standards 
referred to; 

With effect of misleading and deceiving dealers and purchasing public into the 
beliefs that the whiskies, gins, and other spirituous beverages sold by it were 
by it made and distilled from mash, wort, or wash by one continuous process, 
and that its aforesaid “Prescription” Brand whiskey was of the strength, 
quality, and purity specified by the Pharmacopoeia for medicinal whiskey, 
and of inducing dealers and purchasing public, acting in such beliefs, to 
buy its said whiskies, ete., rectified and bottled by it, and of thereby diverting 
trade to it from its competitors who do not, by their corporate or trade 
name or in any other manner, misrepresent that they are manufacturers by 
distillation from mash, wort, or wash of whiskies, gins, or other such 
beverages, or misrepresent the strength, quality, or purity of their whiskies ; 
to the substantial injury of substantial competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. PGad B. Morehouse for the Commission. 
Miller, Elliott & Westervelt, of Peoria, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Fort Clark 
Distilleries, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: it 

Paracrapn 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois, with its office 
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and principal place of business at 915 Forsythe Street, in the city of 
Peoria, in said State. It is now, and since the 24th day of June 
1935, has been, engaged in the business of manufacturing and _ bot- 
tling whiskies, gins, and other spirituous beverages, including a prod- 
uct by it branded as “Prescription” Whiskey, in a rectifying plant 
under a rectifier’s permit, and in the sale thereof and constant course 
of trade in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of its said business, respondent causes its 
said products, when sold, to be transported from its place of business 
aforesaid into and through the various States of the United States 
to the purchasers thereof, consisting of wholesalers and retailers lo- 
cated in States of the United States other than the State of Illinois, 
and in the District of Columbia. 

In the course and conduct of its business, as aforesaid, respondent 
is now, and since the 24th day of June 1935, has been, in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms engaged in the manufacture by true distillation of 
whiskies, gins, and other spirituous beverages from mash, wort, or 
wash and in the sale thereof in trade and commerce between and 
among the various States of the United States and in the District 
of Columbia; and in the course and conduct of its business, as afore- 
said, respondent is, and since the 24th day of June 1935, has been, 
in substantial competition with other corporations and with individ- 
uals, firms, and partnerships engaged in the business purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spiritu- 
ous beverages in rectifying plants under rectifiers’ permits and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said, there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re- 
spondent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute re- 
spondent a distillery or a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un- 
derstood by the public and the liquor industry. For a long period of 
time the word “distillery” when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of wholesalers and retailers in 
such industry and to the ultimate purchasing public, to wit, a place 
where such alcoholic liquors are manufactured by an original and 
continuous distillation from mash, wort, or. wash, through continuous 
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closed pipes and vessels until the manufacture thereof is complete, and 
a substantial portion of the purchasing public prefers to buy spir- 
ituous liquors bottled and prepared by the actual distillers and manu- 
facturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by the 
use of the word “Distilleries” in its corporate name printed on its sta- 
tionery and on the labels attached to the bottles in which it sells and 
ships its said products, and in various other ways, respondent repre- 
sents to its customers, and furnishes them with the means of repre- 
senting to their vendees, both retailers and the ultimate consuming 
public, that the said whiskies, gins, and other spirituous beverages 
therein contained were by it manufactured through the process of 
distillation from mash, wort, or wash, when, as a matter of fact, re- 
spondent is not a distiller, does not distill the said whiskies, gins, 
and other spirituous beverages by it so bottled, labeled, sold, and 
transported, and merely by the use of a still operated by it, as afore- 
said, in the rectification of alcoholic spirits by redistillation over 
juniper berries and other aromatics, does not distill the whiskies, gins, 
and other spirituous beverages by it so bottled, labeled, sold, and 
transported in the sense in which the word “distilled” is commonly 
accepted and understood by those engaged in the lquor trade and 
the public. Respondent does not own, operate, or control any place 
or places where such alcoholic beverages are manufactured by a 
process of original and continuous distillation from mash, wort, or 
wash. 

Par. 4. In the course and conduct of its business, as aforesaid, 
in connection with the sale and distribution of its so-called “Pre- 
scription” Brand Whiskey, respondent caused to be attached to each 
bottle thereof an advertising booklet, in which respondent repre- 
sents to its vendees, and thereby furnishes them with the means of so 
representing to the ultimate purchasers and consumers of said whiskey, 
in part as follows: 

(BOTTLE LABEL): PRESCRIPTION BRAND STRAIGHT BOURBON 
WHISKBHY “CHEMICALLY ASSAYED” 

Prescription Brand Whiskey is * * * standardized straight bourbon whis- 
key, prepared for nurses, hospitals, and physicians. 

(BOOKLET): PRESCRIPTION WHISKEY (Chemically Assayed) 

PRESCRIPTION WHISKEY for the MEDICAL PROFESSION Rx 

* * * U.S. Food and Drug Acts have been complied with in the manufac- 
ture of this Prescription Whiskey. 

PURITY: The Physician requires that his Digitalis be physiologically tested 
and standardized. Why not the same caution for the Doctor’s Prescription 


Whiskey? 
* * * 
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Spirits Frumenti, U. 8. P. specifically state that whiskey shall be aged in 
charred oak barrels for a period of four years, but they forget to specify from 
what proofed distilled spirits distillate, reduced to proper proof, should be 
used. Should the requirements be that of 110° proof spirits distillate or any 
degree of proof spirits distillate up 159° reduced to proper proof? (Any dis- 
tillate distilled above 159° proof is classified as alcohol and cannot be called 
whiskey. ) 

Kaeo ek 

POTABILITY: The Nurse is desirous of all pharmaceuticals that are to be 
administered, to be highly potable, thus eliminating all possibility of nausea and 
stomach disturbance, so as not to cause any discomfort of her patient. Why not 
the same caution for the Doctor’s Prescription Whiskey? 

* * * 

159° proof spirit distillate of the proper kind is the starting point in the 
making of Prescription Whiskey. 

* * * 

Prescription Whiskey, which is the result of this technique, is recognized by 
the Medical Profession. 

Do not confuse Prescription Whiskey with whiskies of U. S. P. requirements in 
purity. 

Controlled purity and standardized constituents make it a pharmaceutical for 
the physician’s use. 

UNIFORMITY: The Pharmacist is required to use discretion in dispensing 
U. S. P. and C. P. drugs and chemicals. Why not the same caution for the 
Doctor’s Prescription Whiskey? 

THE PUREST MONEY CAN BUY 

PRESCRIPTION WHISKEY is prepared especially for the use of the physician 
who recognizes the need for combining purity of product with accessibility of 
price. Its standards of excellence, going beyond U. S. P. requirements for purity, 
make it the ideal stipulation for the physician who wishes to direct his patient to 
the best. 

The physician knows how essential is purity in the use of whiskey as a 
specific. He knows the lack of scruple which has characterized the manufacture 
of many products intended to be taken into the body. 

In Prescription Whiskey he finds the ideal answer to his problem. It is well 
flavored and palatable, it is not priced at the excessive figure established for 
other whiskies approaching it in purity. It is chemically assayed for your 
protection. i 

For Your Patients: Prescription Whiskey superior to U. S. P. requirements 
for Bil ¥ 


By means of the foregoing statements and representations, respondent 
in substance and effect represents that the said “Prescription” Brand 
Whiskey is of a kind, nature and quality superior to the standard 
of whiskey specified for medicinal use in the United States Pharma- 
copoeia, whereas, in truth and in fact, the whiskey is adulterated, is 
inferior to, and does not conform to, the standards of whiskey there 
specified, in that, to wit, the United States Pharmacopoeia specifies 
that whiskey contains in 50 cc. esters equivalent to not less than 1.7 


ec, of tenth-normal sodium hydroxide, and respondent’s said “Pre-. 
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scription” brand contains esters in 50 ce. equivalent to 1 cc, of tenth- 
normal sodium hydroxide. Also, the standard of the whiskey speci- 
fied for medicinal use in the United States Pharmacopoeia aforesaid 
requires such article to be aged in the wood for four years or more, 
and respondent’s “Prescription” brand Whiskey has not been aged 
in the wood for four years or more. 

By its aforesaid references to “Prescription” Brand and to physi- 
cians, hospitals, nurses, and the United States Pharmacopoeia 
(U. S. P.), respondent directly and impliedly represeuts that its 
whiskey conforms to the requirements of the Pharmacopoeia, has 
been endorsed by the medical profession generally, and is a superior 
brand of whiskey specially distilled and prepared for distribution 
for medicinal use, when, as a matter of fact, the article is made from 
new beverage whiskey, treated in charred wood containers at an 
elevated temperature for a period of approximately five days, after 
which it is bottled for sale and sold, and in no wise conforms to the 
standards of strength, quality or purity of so-called medicinal whis- 
key, and in various and divers other ways is not the kind or quality 
of whiskey as represented by respondent. 

Par. 5. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash whiskies, gins, and 
other spirituous beverages sold by them, and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery, advertis- 
ing and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, firms, 
partnerships and individuals engaged in the business of purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spiritu- 
ous beverages in rectifying plants under rectifiers’ permits who do 
not use the words “distillery,” “distilleries,” “distilling,” or “distill- 
ers” as a part of their corporate or trade names, nor on their sta- 
tionery, advertising nor on the labels attached to the bottles in 
which they sell and ship their said products. 

There are also among such competitors corporations, firms, partner- 
ships, and individuals who do not misrepresent the strength, quality, 
or purity of whiskies by them sold in interstate commerce, nor that 
such whiskies are specially produced for medicinal use. 

Par. 6. The representations by respondent, as hereinbefore set 
forth, are calculated to and have the capacity and tendency to and 
do mislead and deceive dealers and the purchasing public into the 
beliefs that the whiskies, gins, and other spirituous beverages sold 
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by the respondent are manufactured and distilled by it from og 
wort, or wash by one continuous process, and that its “Prescription” 
Brand Whiskey is of the strength, quality, and purity specified by 
the United States Pharmacopoeia for whiskey designed to be used 
medicinally, and are calculated to and have the capacity and tend- 
ency to and do induce dealers and the purchasing public, acting in 
such beliefs, to purchase the whiskies, gins, and other spirituous 
beverages nested and bottled by the respondent, thereby diverting 
trade to respondent from its competitors who do not by their cor- 
porate or trade name or in any other manner misrepresent that they 
are manufacturers by distillation from mash, wort, or wash of 
whiskies, gins, or other spirituous beverages, or misrepresent the 
strength, quality or purity of their whiskies, and thereby respond- 
ent does substantial injury to substantial competition in interstate 
commerce. 

Par. 7. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes As TO THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on October 16, 1936, issued and served its com- 
plaint in this proceeding upon respondent, Fort Clark Distilleries, 
Inc., charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issuance 
of said complaint respondent’s answer, dated November 25, 1936, was 
duly filed in the office of the Commission by which said answer re- 
spondent admitted all the material allegations of the complaint to be 
true and waived the taking of further evidence and all other inter- 
vening procedure. Thereafter, this proceeding regularly came on for 
final aawene before the Cone on the said complaint and answer, 
briefs and oral arguments of counsel having been waived, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
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ParacrarH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business at 915 Forsythe Street in the city of 
Peoria in said State. It is now, and since June 24, 1935, has been, 
engaged in business as a rectifier and wholesaler of distilled spirits, 
operating since November 23, 1935, under a basic permit, No. R-643, 
issued by the Federal Alcohol Administration. Its business consists 
of purchasing and bottling whiskies, gins, and other spirituous bever- 
ages, including a product by it branded as “Prescription Whiskey,” 
in a rectifying plant under a rectifier’s permit, and in the sale thereof 
in constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 

In the course and conduct of its said business, respondent causes its 
said products, when sold, to be transported from its place of business 
aforesaid into and through the various States of the United States 
to the purchasers thereof, consisting of wholesalers and retailers lo- 
cated in States of the United States other than the State of Illinois, 
and in the District of Columbia. 

In the course and conduct of its business, as aforesaid, respondent 
is now, and since the 24th day of June 1935, has been, in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms engaged in the manufacture by true distillation of 
whiskies, gins, and other spirituous beverages from mash, wort, or 
wash and in the sale thereof in trade and commerce between and 
among the various States of the United States and in the District 
of Columbia; and in the course and conduct of its business, as afore- 
said, respondent is, and since the 24th day of June 1935, has been, in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
beverages in rectifying plants under rectifiers’ permits and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said, there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re- 
spondent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute re- 
spondent a distillery or a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un- 
derstood by the public and the liquor industry. For a long period of 
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time the word “distillery” when used in connection with the liquor 
industry and with the products thereof has had and still has a defi- 
nite significance and meaning to the minds of wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, a place 
where such alcoholic liquors are manufactured by an original and 
continuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete, 
and a substantial portion of the purchasing public prefers to buy 
spirituous liquors bottled and prepared by the actual distillers and 
manufacturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilleries” in its corporate name printed on 
its stationery and on the labels attached to the bottles in which it 
sells and ships its said products, and in various other ways, respond- 
ent represents to its customers, and furnishes them with the means 
of representing to their vendees, both retailers and the ultimate con- 
suming public, that the said whiskies, gins, and other spirituous bev- 
erages therein contained were by it manufactured through the process 
of distillation from mash, wort, or wash, when, as a matter of fact, 
respondent is not a distiller, does not distill the said whiskies, gins, 
and other spirituous beverages by it so bottled, labeled, sold, and 
transported, and merely by the use of a still operated by it, as afore- 
said, in the rectification of alcoholic spirits by redistillation over 
juniper berries and other aromatics, does not distill the whiskies, 
gins, and other spirituous beverages by it so bottled, labeled, sold, 
and transported in the sense in which the word “distilled,” is com- 
monly accepted and understood by those engaged in the liquor trade 
and the public. Respondent does not own, operate or control any 
place or places where such alcoholic beverages are manufactured by 
a process of original and continuous distillation from mash, wort, or 
wash. 

Par. 4. In the course and conduct of its business, as aforesaid, in 
connection with the sale and distribution of its so-called “Prescrip- 
tion” Brand Whiskey, respondent caused to be attached to each 
bottle thereof an advertising booklet, in which respondent represents 
to its vendees, and thereby furnishes them with the means of so 
representing to the ultimate purchasers and consumers of said 
whiskey, in part as follows: 

(BOTTLE LABEL): PRESCRIPTION BRAND STRAIGHT BOURBON 
WHISKEY “CHEMICALLY ASSAYED” 

Prescription Brand Whiskey is * * * standardized straight bourbon 
whiskey, prepared for nurses, hospitals, and physicians. 

(BOOKLET) : PRESCRIPTION WHISKEY (Chemically Assayed ) 
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PRESCRIPTION WHISKEY for the MEDICAL PROFESSION Rx 

* * * U.S. Food and Drug Acts have been complied with in the manufac- 
ture of this Prescription Whiskey. 

PURITY: The Physician requires that his Digitalis be physiologically tested 
and standardized. Why not the same caution for the Doctor’s Prescription 
Whiskey? 

* * * 

Spirit Frumenti, U. 8. P. specifically state that whiskey shall be aged in 
charred oak barrels for a period of four years, but they forget to specify from 
what proofed distilled spirits distillate, reduced to proper proof, should be used. 
Should the requirements be that of 110° proof spirits distillate or any degree 
of proof spirits distillate up to 159° reduced to proper proof? (Any distillate 
distilled above 159° proof is classified as alcohol and cannot be called whiskey.) 

Pe ot 

POTABILITY: The Nurse is desirous of all pharmaceuticals that are to be 
administered, to be highly potable, thus eliminating all possibility of nausea and 
stomach disturbance, so as not to cause any discomfort of her patient. Why 
not the same caution for the Doctor’s Prescription Whiskey? 

* * oS 

159° proof spirit distillate of the proper kind is the starting point in the mak- 
ing of Prescription Whiskey. 

% * x 

Prescription Whiskey, which is the result of this technique, is recognized by 
the J/edical Profession. 

Do not confuse Prescription Whiskey with whiskies of U.S. P. requirements 
in purity. 

Controlled purity and standardized constituents make it a pharmaceutical for 
the physician’s use. 

UNIFORMITY: The Pharmacist is required to use discretion in dispensing 
U. S. P. and C. P. drugs and chemieals. Why not the same caution for the 
Doctor’s Prescription Whiskey? 

THE PUREST MONEY CAN BUY 

PRESCRIPTION WHISKEY is prepared especially for the use of the phy- 
sician who recognizes the need for combining purity of product with accessibility 
of price. Its standard of excellence, going beyond U. 8. P. requirements for 
purity, make it the ideal stipulation for the physician who wishes to direct his 
patient to the best. 

The physician knows how essential is purity in the use of whiskey as a 
specific. He knows the lack of scruple which has characterized the manufacture 
of many products intended to be taken into the body. 

In Prescription Whiskey he finds the ideal answer to his problem. It is well 
flavored and palatable, it is not priced at the excessive figure established for 
other whiskies approaching it in purity. It is chemically assayed for your 
protection. 

For your Patients: Prescription Whiskey superior to U. 8. P. requirements for 
PURELY. 


By means of the foregoing statements and representations, respond- 
ent in substance and effect represents that the said “Prescription” 
Brand Whiskey is of a kind, nature and quality superior to the 
standard of whiskey specified for medicinal use in the United States 
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Pharmacopoeia, whereas, in truth and in fact, the whiskey is adul- 
terated, is inferior to, and does not conform to, the standards of 
whiskey there specified, in that, to wit, the United States Phar- 
macopoeia specifies that whiskey contains in 50 ce. esters equivalent 
to not less than 1.7 cc. of tenth-normal sodium hydroxide, and re- 
spondent’s said “Prescription” brand contains esters in 50 cc. equiv- 
alent to 1 cc. of tenth-normal sodium hydroxide. Also the standard of 
the whiskey specified for medicinal use in the United States Phar- 
macopoeia aforesaid requires such article to be aged in the wood for 
four years or more, and respondent’s “Prescription” Brand Whiskey 
has not been aged in the wood for four years or more. 

By its aforesaid references to “Prescription” Brand and to phy- 
sicians, hospitals, nurses, and the United States Pharmacopoeia 
(U. S. P.), respondent directly and impliedly represents that its 
whiskey conforms to the requirements of the Pharmacopoeia, has been 
endorsed by the medical profession generally and is a superior brand 
of whiskey specially distilled and prepared for distribution for 
medicinal use, when, as a matter of fact, the article is made from new 
beverage whiskey, treated in charred wood containers at an elevated 
temperature for a period of approximately five days, after which it 
is bottled for sale and sold, and in no wise conforms to the standards 
of strength, quality or purity of so-called medicinal whiskey, and in 
various and divers other ways is not the kind or quality of whiskey 
as represented by respondent. 

Par. 5. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash whiskies, gins, and other spirit- 
uous beverages sold by them, and who truthfully use the words “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, advertising and on 
the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships, and individuals engaged in the business of purchasing, rectify- 
ing, blending, and bottling whiskies, gins, and other spirituous bev- 
erages in rectifying plants under rectifiers’ permits who do not use the 
words “distillery,” “distilleries,” “distilling,” or “distillers” as a part 
of their corporate or trade names, nor on their stationery, advertising 
nor on the labels attached to the bottles in which they sell and ship 
their said products. 

There are also among such competitors corporations, firms, partner- 
ships, and individuals who do not misrepresent the strength, quality, 
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or purity of whiskies by them sold in interstate commerce, nor that 
such whiskies are specially produced for medicinal use. 

Par. 6. The representations by respondent, as hereinbefore set 
forth, are calculated to and have the capacity and tendency to and 
do mislead and deceive dealers and the purchasing public into the 
beliefs that the whiskies, gins and other spirituous beverages sold by 
the respondent are manufactured and distilled by it from mash, wort 
or wash by one continuous process, and that its “Prescription” Brand 
Whiskey is of the strength, quality, and purity specified by the United 
States Pharmacopoeia for whiskey designed to be used medicinally, 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous beverages rectified 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are manufacturers by 
distillation from mash, wort, or wash of whiskies, gins, or other 
spirituous beverages, or misrepresent the strength, quality, or purity 
of their whiskies, and thereby respondent does substantial injury to 
substantial competition in interstate commerce. 

Par. 7. Because of existing regulations, under the Federal Alcohol 
Administration Act approved August 29, 1935 (49 Stat. 977), which 
regulations became effective August 15, 1936, providing that rectifiers 
who redistill purchased alcohol over juniper berries and other aro- 
matics may sell such resulting product as “distilled gin,” and requir- 
ing that the labels state who distilled it, the Commission has excepted 
gins produced by respondent by redistillation of alcohol over juniper 
berries and other aromatics from the prohibitions of its order. 


CONCLUSION 


The aforesaid acts and practices of the respondent Fort Clark Dis- 
tilleries, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true and states that it waives 
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hearing on the charges set forth in said complaint and agrees that, 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon it findings as to the facts and 
conclusion and an order to cease and desist from the violations of 
law charged in the complaint, and the Commission having made its 
findings as to the facts and conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled “an Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purpose.” 

It is ordered, That the respondent, Fort Clark Distilleries, Inc., 
its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of whiskies, gins, 
and other spirituous beverages in interstate commerce and in the 
District of Columbia (except gins produced by it through a process 
of rectification whereby alcohols purchased, but not produced, by 
respondent are redistilled over juniper berries and other aromatics), 
do forthwith cease and desist from: 

1. Representing, through the use of the word “Distilleries” in its 
corporate name, on its stationery, advertising, or on the labels at- 
tached to the bottles in which it sells and ships said products, or 
in any other way by word or words of like import, (a) that it is 
a distiller of whiskies, gins, or other spirituous beverages; or (b) 
that the said whiskies, gins, or other beverages were by it manu- 
factured through the process of distillation; or (c) that it owns, 
operates, or controls a place or places where any such products are 
by it manufactured by a process of original and continuous distil- 
lation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is completed, unless and 
until respondent shall actually own, operate, or control such a place 
or places; 

2. Representing that any of its whiskey is of the kind, nature, 
or quality usually or ordinarily prescribed by physicians for medici- 
nal treatment; or is of the kind, nature, and quality especially pre- 
pared for nurses, hospitals, or physicians; or that any of said whis- 
key is the kind, nature, and quality of whiskey of the standard 
specified for medicinal use in the United States Pharmacopoeia; or 
that any of said whiskey is aged in the wood for four years or more, 
when such are not the facts, 

It is further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall 
file with the Commission a report or reports in writing, setting forth 
in detail the manner and form in which it is complying, and has 
complied, with the order to cease and desist hereinabove set. forth. 
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PRATT FOOD COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2964. Complaint, Nov. 2, 1936—Decision, Dec. 23, 1936 


Where a corporation engaged in the manufacture, sale and distribution of 
“Pratt’s ‘Split-Action’ N-K Capsules” for poultry— 

Falsely represented, in pamphlets, labels attached to containers of product, 
and in advertisements in newspapers and periodicals and otherwise, that 
said product, fed to fowls, would destroy all worms or parts thereof and 
tapeworm heads with which the fowls were infested, through such state- 
ments as “* * * worms your bird as thoroughly as though you gave 
each fowl two treatments,” “Stop wasting money on treatments that get 
only a few * * *,” and “* * * the best tapeworm destroyer”; 

With capacity and tendency to mislead and deceive purchasers of its product 
into the belief that the same, bought by them, would accomplish afore- 
said results, and with effect of causing a substantial number of the pur- 
chasing public to buy its said product on account of the mistaken and 
erroneous belief thus induced, and of unfairly diverting thereby trade 
to it from many competitors who make and distribute products designed 
for similar uses without misrepresenting the capacities or effects thereof: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. T. H. Kennedy for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Pratt 
Food Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof will be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. The respondent is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Pennsylvania with its principal place of business at 126 Walnut Street 
in the city of Philadelphia in said State. Respondent is now and 
for more than three years last past has been engaged in the com- 
pounding and manufacture for sale of the product designated by it 
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“Pratt’s ‘Split-Action’ N-K Capsules,” and in the sale thereof in com- 
merce between and among the various States of the United States 
and the District of Columbia, and causes and has caused said product 
when sold by it to be transported in interstate commerce from its 
place of business in the State of Pennsylvania and from other States 
of the United States to purchasers thereof located in various States 
of the United States other than the State of origin of the shipment 
and in the District of Columbia. 

Par. 2. In the course and conduct of its said business respondent 
is now and has for more than three years last past been in sub- 
stantial competition with other corporations and with individuals, 
partnerships, and firms engaged in the manufacture for sale, sale, and 
distribution of products in interstate commerce between and among 
the various States of the United States and the District of Columbia 
used for purposes similar to purposes for which respondent’s “Pratt’s 
‘Split-Action’ N-K Capsules” are represented by respondent to be 
efficacious, and competitors in interstate commerce have truthfully 
represented and now truthfully represent the properties, capacities 
and effects of their said products. 

Par. 3. In the course and conduct of its said business as herein- 
above described the respondent in soliciting the sale of and selling 
in interstate commerce “Pratt’s ‘Split-Action’ N-K Capsules,” in 
advertising said product by pamphlets, labels attached to the con- 
tainers thereof, newspapers, periodicals, magazines, and otherwise, 
has made many extravagant, deceptive, misleading and false state- 
ments regarding the therapeutic value, efficacy, and effect of its said 
product among which is the following: 

One “Split-Action” capsule worms your bird as thoroughly as though you 
gave each fowl two treatments * * * Stop wasting money on treatments 
that get only a few of the worms * * * Kamala is the best tapeworm 
destroyer. 

Par. 4. In truth and in fact respondent’s representations as set 
forth in paragraph 3 hereof, and respondent’s advertisements and 
representations in pamphlets, labels attached to containers of respond- 
ent’s said product, newspapers, periodicals, magazines, and otherwise, 
are extravagant, false, misleading, and deceptive in the following 
respects : 

The representations quoted in paragraph 3 are made in such a way 
that purchasers and prospective purchasers of respondent’s product 
are led to believe that respondent’s said product when fed to fowls 
will destroy all worms and all parts of worms, including tapeworm 
heads, with which the fowls may be infested, whereas respondent’s 
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said product “Pratt’s ‘Split-Action’ N-K Capsules” will not when 
fed to fowls destroy all worms or all parts of worms, including tape- 
worm heads, with which the fowls may be infested. 

Par. 5. Respondent’s advertising and representations hereinabove 
described have had and still have a tendency and capacity to and do 
mislead and deceive the purchasing public regarding the therapeutic 
value, efficacy, and effect of “Pratt’s ‘Split-Action’ N-K Capsules,” 
and further, as a direct consequence of the deceptive acts and repre- 
sentations of respondent and mistaken beliefs induced by said acts, 
as herein set out, the purchasing public has purchased respondent’s 
“Pratt’s ‘Split-Action’ N-K Capsules” with the result that trade has 
been unfairly diverted to respondent from competitors engaged in 
the business of distributing or selling products designed for similar 
usage who truthfully advertise and represent the properties of their 
respective products and the results which may be expected to be ob- 
tained from the use thereof. As a result thereof substantial injury 
has been and now is being done by respondent to substantial compe- 
tition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 6. The acts, practices and representations of the respondent 
hereinabove set forth have been and are all to the injury and preju- 
dice of the public and to the competitors of the respondent in inter- 
state commerce, and have constituted and now constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 2, 1936, issued, and on 
November 4, 1936, served its complaint in this proceeding upon 
respondent, Pratt Food Company, a corporation, charging it with 
the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the mate- 
rial allegations of the complaint to be true and waiving the taking 
of further evidence and all intervening procedure, which substitute 
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answer was duly filed in the office of the Commission. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and the substitute answer, briefs and 
oral arguments of counsel having been waived, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


Paracraru 1. For more than three years last past the respondent, 
Pratt Food Company, a corporation, has been organized and existing 
as a corporation under the laws of the State of Pennsylvania, and 
has maintained during all of said time, and now maintains, its 
principal place of business at 126 Walnut Street, in the city of 
Philadelphia, Pa. 

Par. 2. For more than three years last past the respondent has been 
engaged in the manufacture, sale, and distribution of a product sold 
by it under the trade name “Pratt’s ‘Split-Action’ N-K Capsules.” 
This product has been sold by the respondent to various firms, per- 
sons, associations, or corporations located not only in the State of 
Pennsylvania but in other States of the United States, and after 
sales have been consummated the respondent has shipped the pur- 
chased goods, or caused them to be shipped, from respondent’s place 
of business in Philadelphia, Pa., or from other States, to purchasers 
thereof located in States other than the State of Pennsylvania or 
other than the State of origin of the shipment. The respondent has 
maintained a constant current of trade and commerce between and 
among various States of the United States and the District of 
Columbia in the sale and distribution of its said product during all 
of the time referred to herein. 

Par. 3. The respondent, during all of the time herein referred to, 
has represented that its product, “Pratt’s ‘Split-Action’ N-K 
Capsules” is an efficient remedy for certain diseases of poultry, and 
has recommended that its said product be fed to poultry, and has 
represented that when it is so used results will be achieved, as here- 
inafter more fully set forth, which will be greatly beneficial to the 
purchasers of said product. 

Par. 4. There are other corporations, individuals, associations, and 
partnerships engaged in similar business to that of the respondent, 
to wit: the sale and distribution of products which will relieve 
poultry from worm infestation. Said other corporations, indi- 
viduals, associations, and partnerships have been and are engaged in 
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commerce among and between the various States of the United States 
m said business. The respondent, during all of the aforesaid time, 
was, and still is, in competition in such commerce in the sale of the 
said “Pratt’s ‘Split-Action’ N-K Capsules” with such other corpora- 
tions, individuals, associations, and partnerships likewise engaged in 
the sale and distribution of products having an efficacy similar to 
that claimed by the respondent for “Pratt’s ‘Split-Action? N-K 
Capsules.” 

Par. 5. In soliciting the sale of its product respondent has con- 
tinuously, during all of the aforesaid time, represented by pamphlets, 
labels attached to containers of the product, advertisements inserted 
in newspapers, periodicals and magazines, and otherwise, as follows: 
“One ‘Split-Action’ Capsule worms your bird as thoroughly as though 
you gave each fowl two treatments”; “Stop wasting money on treat- 
ments that get only a few of the worms”; and “Kamala is the best 
tapeworm destroyer.” These representations have been made 
through advertising mediums and otherwise, and have been caused by 
respondent to be circulated to customers and prospective customers 
residing in the various States. 

Par. 6. As a matter of fact, respondent’s said product, “Pratt’s 
‘Split-Action’ N-K Capsules,” when fed to fowls, will not destroy all 
worms or all parts of worms, including tapeworm heads, with which 
the fowls are infested. 

Par. 7. There is a preference among members of the purchasing 
public, located in various States of the United States, of a product 
that will, when fed to fowls, destroy all worms and all parts of 
worms, including tapeworm heads, with which the fowls may be 
infested, and the foregoing representations by the respondent describe 
a product that members of the public desire to purchase. The repre- 
sentations made by the respondent above referred to have the capacity 
and tendency to mislead and deceive the purchasers of its product 
into believing that when they purchase said product they will obtain 
a product that will, when fed to fowls, destroy all worms and all 
parts of worms. including tapeworm heads, with which the fowls may 
be infested. 

Par. 8. The representations of the respondent as aforesaid have 
had, and do have, the tendency and capacity and effect of causing a 
substantial number of the purchasing public to buy respondent’s 
product on account of the mistaken and erroneous belief induced by 
respondent’s representations. 

Par. 9. There are many of the competitors of respondent who 
manufacture and distribute products designed for similar usage to 
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that sold and distributed by the respondent in various States of the 
United States who do not misrepresent the capacities or effects of 
their products. 

Respondent’s acts and practices are hereinabove set forth tend to, 
and do, unfairly divert trade to respondent from such competitors, to 
the substantial injury and prejudice of competition in commerce 
among and between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Pratt Food 
Company, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitiled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on December 21, 1936, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It 7s ordered, That the respondent, Pratt Food Company, a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale and distribution of a product 
designated as “Pratt’s ‘Split-Action’ N-K Capsules,” or any product 
of substantially the same composition and ingredients or of substan- 
tially the same therapeutic effect sold under the name “Pratt’s ‘Split- 
Action’ N—K Capsules” or under any other name, in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

Representing, through statements such as 

One “Split-Action” Capsule worms your bird as thoroughly as though you 
gave each fowl two treatments; 


Stop wasting money on treatments that get only a few of the worms; 
Kamala is the best tapeworm destroyer ; 
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or other statements of similar import and effect, or through any other 
device or in any other manner, that said product will destroy all 
worms and all parts of worms (including tapeworm heads) with 
which poultry may be infested. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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B. H. KRUEGER, INC., AND LIGHTFOOT SCHULTZ 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2515. Complaint, Aug. 14, 1935—Decision, Dec. 29, 1926 


Where a corporation engaged in manufacturing, compounding, selling, and 
distributing a line of toiletries and cosmetics including perfumes, toilet 
water, face powder, lipstick, rouge, and similar products, to purchasers in 
the various States, and including a line of toiletries sold and distributed by 
an American concern in interstate commerce under trade name or brand 
“Drury Lane English Lavender’— 

Caused its aforesaid products or line of toiletries to be labeled and branded 
with aforesaid words and words “Distributed by Worthall, Ltd., London, 
Montreal, New York’, notwithstanding fact said American corporation thus 
referred to was not a limited corporation as commonly understood by the 
public, nor an Hnglish company, and had no operating branch or office in 
London, or Montreal, and products sold and distributed by it in interstate 
commerce were not made or compounded in London or imported from Eng- 
land or made from English materials, but were all made or compounded 
in the United States and principally of materials produced therein, and were 
in no sense products of English manufacture nor English in origin; 

With effect of misleading and deceiving dealers and purchasing public into 
erroneous and mistaken belief that the said toilet preparations and supplies 
made, compounded and sold by it and marketed by said American distributor, 
were genuine English products and that its said distributor was an English 
company with offices in London and Montreal, and that its said products 
were of Hnglish origin and manufacture or were imported from England, 
and of inducing dealers and purchasing public, acting in such beliefs, to buy 
such imitation toilet preparations, and thereby unfairly divert trade to it 
from its competitors who do not thus, or otherwise, misrepresent the nature 
and kind of their products, and from competitors who actually do sell and 
distribute toilet products and cosmetics of English origin which, as genuine 
English toiletries long compounded, blended and made in England by English 
companies of English materials and imported and appropriately labeled and 
branded for sale and distribution in the United States, are bought by a 
substantial portion of the purchasing public in preference to imitations 
thereof not of English origin or manufacture; to injury of competition in 
commerce among the various States: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. John W. Addison and Mr. John W. Bennett, trial 
examiners. 

Mr. Allen C. Phelps for the Commission. 

Mr. Milton Dammann, of New York City, for Lightfoot Schultz Co. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that B. H. 
Krueger, Inc., a corporation, and Lightfoot Schultz Company, a cor- 
poration, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and it appearing to the said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
foliows: 

Paracrapy 1. B. H. Krueger, Inc., is a corporation organized, ex- 
isting and doing business under the laws of the State of New York, 
with its office and principal place of business at 151 West 19th Street 
in the city of New York, N. Y. The officers of said respondent B. H. 
Krueger, Inc. are Bernard H. Krueger, president and treasurer, and 
Max Krueger, secretary. Respondent Lightfoot Schultz Company is 
a corporation organized, existing, and doing business under the laws 
of the State of New York, with its office at 389 Fifth Avenue, New 
York City, and a factory at 1412 Park Avenue, Hoboken, N. J. The 
officers of said Lightfoot Schultz Company are Milton Dammann, 
president, Marshall Mundheim, vice president and secretary, and 
Jules B. deMesquite, treasurer. 

Par. 2. Respondent B. H. Krueger, Inc., since prior to September 
1934, has been and now is engaged in the business of manufacturing, 
compounding, selling, and distributing a line of toiletries and cos- 
metics, including perfumes, toilet water, face powder, lip stick, rouge, 
and similar products to purchasers in the various States of the United 
States. Respondent Lightfoot Schultz Company since prior to Sep- 
tember 1934, has been and now is engaged in manufacturing, com- 
pounding, selling, and distributing a line of toilet soaps to purchasers 
in the various States of the United States. Both of said respondents 
ordinarily sell and distribute their said products at wholesale and 
cause the said products to be transported from the States of New 
York and New Jersey into other States of the United States and the 
District of Columbia, and in the course and conduct of their said 
businesses said respondents were and are in competition with other 
individuals, firms, partnerships, and corporations likewise engaged 
in the manufacture, compounding, sale, and distribution in interstate 


commerce of similar products. 
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Par. 3. During the time above mentioned respondent B. H. Krueger, 
Inc. in the course and conduct of its said business manufactured and 
compounded, wrapped, packed, and delivered to the order of one 
Worthall, Ltd., a corporation, a line of toiletries which were sold and 
distributed by said Worthall, Ltd. in interstate commerce under the 
trade name or brand of “Drury Lane English Lavender.” Respond- 
ent Lightfoot Schultz Company during the time above mentioned 
manufactured and compounded, wrapped, packed, and delivered to 
the order of Worthall, Ltd. a line of toilet soaps, which was sold and 
distributed in interstate commerce by said Worthall, Ltd. under the 
trade name or brand of “Drury Lane English Lavender.” The labels 
attached to the containers and packages in which said toiletries and 
soaps were packed, sold, and distributed were furnished to said re- 
spondents by said Worthall, Ltd., but said labels were attached to said 
packages or containers and the packaging and bottling of said prod- 
ucts were done by the respondents, who thereupon delivered the fin- 
ished products to destinations and consignees in the several States 
designated by said Worthall, Ltd. 

Par. 4. For a long period of time the terms “English,” “Made in 
England” and “Imported from England” and similar terms when 
used in connection with toilet articles such as perfumes, soaps, toilet 
water, face powder, rouge, and similar articles, have had and still have 
a definite significance in the minds of wholesalers and retailers and 
the ultimate purchasing public, to wit: Such toiletries and products 
have for many years been compounded, blended and manufactured in 
England by English companies of English materials and imported 
into the United States, and where so compounded, produced and im- 
ported have been appropriately labelled and branded for sale and 
distribution in the various States of the United States. Such terms 
as the above when applied to toilet products not made of English 
materials or manufactured by an English company or imported from 
England are false and misleading, and a substantial portion of the 
purchasing public prefers to buy genuine English toiletries produced 
as aforesaid, rather than imitations thereof which are not of English 
origin or manufacture. 

Par. 5. In the course and conduct of their said businesses, as afore- 
said, respondents have caused their products so sold and distributed 
in interstate commerce, to be labeled and branded with the words 
“Drury Lane,” eienah Lavender,” and “Distributed by Worthall, 
Ltd., London, Montreal, New York,” when in truth and in fact the 

said AW erehall. Ltd. is ti a limited corporation hor is it an English 
company, it hea no branch or office in London or Montreal, none of 
the products which it so sold and distributed in interstate commerce 
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were manufactured or compounded in London nor were the same im- 
ported from England or made from English materials. On the con- 
trary, Worthall, Ltd. isa New York corporation; all of said products 
were manufactured or compounded in the United States, principally 
of materials produced in this country, and same were in no sense 
products of English manufacture nor English in origin. 

Par. 6. The representations so made by respondents, as above set 
forth, and the use of the word “Limited” instead of incorporated; 
by said corporation, in combination with the words “London, Montreal, 
New York,” of the trade name “Drury Lane” and the words “English 
Lavender,” are calculated to and have the capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into the 
belief that the toilet articles and supplies manufactured, compounded, 
and sold by respondents are genuine English products, and that re- 
spondents’ distributor Worthall, Ltd. is an English company with 
offices in London and Montreal, and that said products are imported 
from England, when such is not the fact. Said representations have 
the capacity and tendency to and do induce dealers and the purchasing 
public, acting on such beliefs, to purchase the said imitation toilet 
articles, thereby diverting trade to respondents from their competitors 
who do not by their corporate trade names or by false and misleading 
advertising or in any other manner misrepresent the nature and kind 
of their products, and from competitors who actually do sell and dis- 
tribute toilet products and cosmetics of English origin and manufac- 
ture, and thereby respondents do substantial injury to competitors 
and to the purchasing public in interstate commerce. 

Par. 7. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondents are 
to the prejudice of the public and the competitors of respondents and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on August 14, 1935, issued and served 
its complaint in this proceeding upon respondents B. H. Krueger, 
Inc., and Lightfoot Schultz Company, charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
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visions of said act. After the issuance of said complaint, and the 
filing of respondents’ answers thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by Allen 
C. Phelps, attorney for the Commission, before John W. Addison, 
an examiner of the Commission theretofore duly designated by it, 
and in opposition to the allegations of the complaint by the respond- 
ent B. H. Krueger, Inc., and by Milton Dammann, attorney for 
respondent Lightfoot Schultz Company; and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answers 
thereto, testimony and other evidence, and briefs in support of the 
complaint and in opposition thereto (no oral argument having been 
applied for) ; and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1: B. H. Krueger, Inc., is a corporation organized, ex- 
isting, and doing business under the laws of the State of New York, 
with its office and principal place of business at 151 West Nineteenth 
Street in the city of New York, N. Y. The officers of said respond- 
ent B. H. Krueger, Inc., are Bernard H. Krueger, president and 
treasurer, and Max Krueger, secretary. 

Par. 2. Respondent B. H. Krueger, Inc., since prior to September 
1934, has been, and now is, engaged in the business of manufacturing, 
compounding, selling, and distributing a line of toiletries and cos- 
metics, including perfumes, toilet water, face powder, lipstick, rouge, 
and similar products to purchasers in the various States of the United 
States. Said respondent ordinarily sells and distributes its said 
products at wholesale and causes the said products to be transported 
from the State of New York into other States of the United States 
and the District of Columbia. In the course and conduct of its said 
business, said respondent was, and is, in competition with other indi- 
viduals, firms, partnerships, and corporations likewise engaged in the 
manufacture, compounding, sale, and distribution in interstate com- 
merce of similar products. 

Par. 3. During the time above mentioned, respondent B. H. 
Krueger, Inc., in the course and conduct of its said business manu- 
factured and compounded, wrapped, packed, and delivered to the 
order of one Worthall, Ltd., a corporation, a line of toiletries which 
were sold and distributed by said Worthall, Ltd., in interstate com- 
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merce under the trade name or brand of “Drury Lane English Laven- 
der.” The labels attached to the containers and packages in which 
said toiletries and soaps were packed, sold, and distributed were fur- 
nished to said respondent by said Worthall, Ltd., but said labels were 
attached to said packages or containers, and the packaging and 
bottling of said products were done by the respondent, who there- 
upon delivered the finished products to destinations and consignees 
in the several States designated by said Worthall, Ltd. 

Par. 4. For a long period of time the terms “English,” “Made in 
England,” and “Imported from England” and similar terms of 
English connotation or derivation, when used in connection with toilet 
preparations such as perfumes, soaps, toilet water, face powder, 
rouge, and similar articles, have had, and still have, a definite sig- 
nificance in the minds of wholesalers and retailers and the ultimate 
purchasing public, to wit: that such toiletries and products have for 
many years been compounded, blended, and manufactured in England 
by English companies of English materials and imported into the 
United States, and where so compounded, produced, and imported, 
have been appropriately labelled and branded for sale and distribu- 
tion in the various States of the United States. A substantial portion 
of the purchasing public prefers to buy genuine English toiletries 
produced as aforesaid, rather than imitations thereof which are not 
of English origin or manufacture. Such terms as the above, when 
applied to toilet products not made of English materials or manu- 
factured by an English company or imported from England, are 
false and misleading. 

Par. 5. In the course and conduct of its said business, as aforesaid, 
respondent has caused its products so sold and distributed in inter- 
state commerce, to be labelled and branded with the words “Drury 
Lane,” “English Lavender,” and “Distributed by Worthall, Ltd., 
London, Montreal, New York,” when in truth and in fact the said 
Worthall, Ltd., is not a limited corporation as such term is commonly 
understood by the public, nor is it an English company. It has no 
operating branch or office in London or Montreal. None of the 
products which it sold and distributed in interstate commerce was 
manufactured or compounded in London, nor were the products im- 
ported from England or made from English materials. On the con- 
trary, Worthall, Ltd., is a New York Corporation; all of said prod- 
ucts were manufactured or compounded in the United States, prin- 
cipally of materials produced in this country, and said products were 
in no sense products of English manufacture nor English in origin. 

Par. 6. The representations so made by respondent, as above set 
forth, and the use on labels placed on its said products by respond- 
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ent of the word “Limited” instead of “Incorporated” for said 
Worthall corporation, in combination with the words “London” or 
“Montreal”; of the trade name “Drury Lane” and the words “Eng- 
lish Lavender”; are calculated to, and have the capacity and tendency 
to, and do, mislead and deceive dealers and the purchasing public 
into the erroneous and mistaken belief that the toilet preparations 
and supplies manufactured, compounded, and sold by respondent 
and marketed by said distributor Worthall, Ltd., are genuine Eng- 
lish products, and that respondent’s distributor Worthall, Ltd., is 
an English company with offices in London and Montreal, and that 
said products are of English origin and manufacture or are im- 
ported from England. Said representations have the capacity and 
tendency to, and do, induce dealers and the purchasing public, acting 
on such beliefs, to purchase the said imitation toilet preparations, 
thereby unfairly diverting trade to respondent from its competitors 
who do not by the means above set forth, or in any other manner, 
misrepresent the nature and kind of their products, and from com- 
petitors who actually do sell and distribute toilet products and cos- 
metics of English origin and manufacture, to the Injury of com- 
petition in commerce among and between the various States of the 
United States. 

Par. 7. The testimony and evidence recorded and filed in this pro- 
ceeding have failed to establish the allegations of the complaint 
herein as against respondent Lightfoot Schultz Company. 


CONCLUSION 


The aforesaid acts and practices of the respondent B. H. Krueger, 
Inc., are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved. September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of re- 
spondents, testimony and other evidence taken before John W. Addi- 
son, an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition there- 
to, and briefs filed herein, and the Commission having made its find- 
ings as to the facts and its conclusion that respondent B. H. Krueger, 
Inc., a corporation, has violated the provisions of an Act of Congress, 
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approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” and that the allegations of the complaint have not been 
established as against respondent Lightfoot Schultz Company by the 
testimony and evidence herein; 

It is ordered, That the respondent, B. H. Krueger, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of cosmetics 
and toilet preparations, including perfumes, soaps, toilet water, face 
powder, and similar articles in interstate commerce or in the District 
of Columbia, by the use of labels, or otherwise, do forthwith cease 
and desist from representing: 

1. That said products are of English manufacture or origin, or 
are imported from England; 

2. That said products contain ingredients of English origin, when 
such is not the fact; 

3. That said products are manufactured or prepared for, or dis- 
tributed by, an English company or a company with offices and places 
of business in England or Canada, when such is not the fact; 

4, That any of said products manufactured for, or sold to, Worthall, 
Ltd., a New York corporation, are offered for sale, sold, or distributed 
by an English company, or by a company with offices in England or 
Canada; 

5. That any of said products manufactured for, or sold to, Worthall, 
Ltd., a New York corporation, are of English manufacture or origin, 
or have been imported from England. 

It is further ordered, That the respondent, B. H. Krueger, Inc., a 
corporation, shall within 60 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with this order. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice as against respondent Lightfoot 
Schultz Company, a corporation. 
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In THE MATTER OF 


NATIONAL ELECTRICAL MANUFACTURERS 
ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2565. Complaint, Nov. 16, 1935*—Decision, Dec. 29, 1936 


Where corporations engaged in (1) the manufacture of various kinds of power 
cable and of rubber covered building wire, largest consumers of which 
products were privately and publicly owned public utilities, municipal, State, 
and Federal Governments, and large industrial plants and office buildings, 
and in (2) soliciting, selling, and delivering such various products directly 
to the larger consumers, and in supplying the smaller requirements of such 
consumers and the entire requirements of the smaller consumers by selling 
and placing stocks of goods in the hands of jobbers and retailers, and (3) 
controlling a large, valuable and continuous trade and commerce among 
the several States, and transporting and delivering or causing to be trans- 
ported and delivered, in the course thereof, large quantities of material and 
finished products across State lines, and (4) in a position, to the extent 
that they acted collectively and collusively in the production and pricing of 
their goods, to dominate the markets in which unorganized consumers must 
buy the same, and, but for the matters hereinbelow set forth, in active 
competition with one another as to price and otherwise; acting in combina- 
tion and agreement with one another and through their association and 
subsidiary groups and sectional organizations thereof, promoted in aid of 
such agreements and combinations directed to avoiding, frustrating and 
suppressing price competition, both prior to and during the role as Code 
Authority under the National Industrial Recovery Act, of said association, 
in using, interpreting and applying various provisions of said Code with 
intent and effect of supporting, supplementing and reinforcing such agree- 
ments, understandings, policies, and methods; and making use of frequent 
meetings and conferences among the members of the various groups, sec- 
tions, and subdivisions of the association, and systematic exchange of price 
information among the members; and acting in pursuance thereof— 

(a) Entered into agreements and understandings to quote, sell, and deliver 
their goods according to identical delivered prices, terms, and sales condi- 
tions, determined by joint or cooperative action of the members’ groups, etc., 
aS above indicated, and systematically prepared, circulated, exchanged, 
adopted, and used certain price lists promulgated by three of the said 
member manufacturers, with the assurance that such lists and changes 
thereof, with due notice, would be observed by the promulgating manufac- 
turers if respected by the others, with intent and effect of avoiding and 
suppressing price competition among all, and with the understanding of all 
that purchase on a delivered price basis only would be permitted, and with 
inclusion of formula through which such delivered prices were to be calcu- 
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lated, whether for the entire United States and possessions, or within various 
price zones, as the case might be; and 

With intent and effect of further suppressing price competition among 
themselves, supplemented said uniform delivered price lists by imposing 
uniform charge for the large wooden reels on which cable is wound for 
delivery and uniform allowance for return thereof, together with uniform 
charge for return freight, which, in some cases, was in excess of and, in 
otuer cases, less than actual cost of such return freight to plant of a given 
manufacturer, and adopted uniform terms of sale, including uniform dis- 
counts for quantity and for prompt payment and uniform grades and 
specifications and methods of calculating prices on goods which varied 
therefrom ; and 

With intent and effect aforesaid and, more specifically, to ascertain if, 
when and to what extent any of such manufacturers had deviated in actual 
transactions from any such aforesaid identical delivered prices or any fac- 
tor required by their agreements and understandings, adopted and carried 
on a system with the advice, assistance and cooperation of their said 
association, under which they agreed to and did report to each other, 
upon request of any member of the respective groups, detailed information 
as to the prices and all factors entering into or affecting the prices quoted 
on particular transactions, and with similar intent and effect exchanged 
communications and held meetings and conferences at which investiga- 
tions were made into cases of alleged price cutting and criticized or other- 
wise disciplined offender competitors; 


With result, necessarily, by reason of said delivered price policy, that said 


(d) 


manufacturers habitually and systematically discriminated in price among 
their various customers after making due allowance for cost of transporta- 
tion, exacted higher prices from customers haying little or no transportation 
expense and accepted lower prices from those having heavy transportation 
expense, and with further result that competitors at or near the place 
of manufacture and shipment were deprived of the advantage of such 
location and were required to contribute to the cost of transportation of 
more distant customers, nothwithstanding fact that such customers fre- 
quently were in competition with each other, and further result that such 
manufacturers charged and collected from many of their customers, in the 
guise of transportation and delivery charges, more, and from other of 
their customers, less, than the actual cost thereof; and 

Fixed, through cooperative group activities within the association, the 
selling price of a certain patented rubber covered building wire, under 
cover of a licensing contract between themselves as licensees and one of 
their number and competitor as owner of the patent and licensor, by first 
jointly determining upon and then having named in such license contract 
the identical price which they desired to obtain from their respective cus- 


~ tomers; and 


(e) 


Adopted identical discounts from their published list prices to cover sales 
to jobbers, and required of jobbers that they resell commodities in ques- 
tion at list price in order to avoid any price competition among the respec- 
tive jobbers or between the jobbers and manufacturers respectively, and 
supported their said requirement by jointly determining status and eligi- 
bility of jobbers, detecting failures on part of jobbers to maintain prescribed 
resale price, and refusing supplies to such jobbers ; 
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With the result that, through such agreements, understandings, rules, policies, 
and cooperative methods, they took away from purchasers of power cable 
and rubber covered building wire, advantages of normal competition which 
formerly existed, and would otherwise exist among them, compelled unor- 
ganized purchasers to buy commodities involved at prices and on terms 
determined collectively and collusively by them, and artificially enhenced 
amounts exacted from such purchasers above those obtainable, absent such 
determination, which, in some instances and insofar as exacted from public 
utilities and the Government as an incident to the transmission of electric 
light and power, became a part of the permanent investment on which 
consumers of electricity are called upon to pay a continual return, or, 
where publicly owned, at least sufficient to retire the investment therein, 
and in other instances became a part of utility and Government operating 
expenses which must be borne by consumers and rate payers, and with in- 
tent and effect of unduly and unreasonably restricting, restraining and 
obstructing competition in the sale of power cable and rubber covered 
building wire through said wrongful and unlawful combination, conspiracy 
and agreement thus engaged in: 

Held, That such acts and things and methods of competition were all to the 
injury and prejudice of the public engaged in purchase or purchase and 
resale of electric power cable and rubber covered building wire, of com- 
petitors engaged in production and sale thereof, and of consumers of elec- 
tricity, and constituted unfair methods of competition. 


Mr. Walter B. Wooden and Mr. R. L. Kennedy for the Commission. 
. Rounds, Dillingham, Mead & Neagle, of New York City, for Na- 
tional Electrical Manufacturers Association, its officers, ete. 

Palmer & Serles, of New York City, and Covington, Burling, Ru- 
blee, Acheson & Shorb, of Washington, D. C., for American Electrical 
Works. 

Mr. Kenneth B. Halstead, of New York City, for American Steel 
and Wire Co. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
Anaconda Wire and Cable Co. 

Reed & Chapman, of New York City, for Bishop Wire and Cable 
Corp. 

Herrick, Smith, Donald & Farley, of Boston, Mass., for Boston 
Insulated Wire and Cable Co., and Simplex Wire and Cable Co. 

Lichtenstein, Schwartz & Friedenberg, of Hoboken, N. J., for Cres- 
cent Insulated Wire and Cable Co. 

Mr. Carlyle FE’. Yates, of New York City, and Covington, Burling, 
Rublee, Acheson & Shorb, of Washington, D. C., for General Cable 
Corp. 

Mr. Darius E:. Peck, of Schenectady, N. Y., and Wright, Gordon, 
Zachry & Parlin, of New York City, for General Electric Co. 

Gleason, McLanehan, Merritt & Ingraham, of New York City, for 
Habirshaw Cable and Wire Corp., National Electrical Products Corp., 
and Phelps-Dodge Copper Products Corp. 


NATIONAL ELECTRICAL MANUFACTURERS ASS’N ET AL. 309 
306 Complaint 


Mr. George Murray Brooks, of New York City, for The Okonite 
Co. 

McCarter & English, of Newark, N. J., for John A. Roebling’s Sons 
Co. 

Mr. Bertram L. Marks, of New York City, for Triangle Conduit 
and Cable Co. 

Arihur, Dry & Dole, of New York City, for United States Rubber 
Products, Inc. 

AMENDED CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that the respondents 
named and represented in the caption hereof have been and are using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
amended complaint, stating its charges in that respect as follows: 

ParacRaPH 1. The members of respondent association and of its 
various groups, sections, and divisions, consist of several hundred cor- 
porations, individuals, firms, and partnerships, their number varying 
from time to time by the separation of some and the addition of others, 
so that it is impracticable at any given time to name as respondents 
and to bring before the Commission each and all the members without 
manifest delay and inconvenience. Therefore, the Commission names 
and includes as respondents in this proceeding, the National Electrical 
Manufacturers Association, both separately and as representatives of 
all the members of the association the following officers: F. C. Jones, 
president, and member of board of governors; W. J. Donald, manag- 
ing director; T. W. Howard, director uniform accounting and statis- 
tical department; C. M. Cogan, director engineering department; the 
board of governors (whose present membership is not known to the 
Commission) and the following members of respondent association : 
American Electrical Works, Philadelphia, Pa. (a Rhode Island cor- 
poration), American Steel and Wire Co., Worcester, Mass. (a New 
Jersey corporation) ; Anaconda Wire and Cable Co., New York, N. Y. 
(a Delaware corporation) ; Bishop Wire and Cable Corporation, New 
York, N. Y. (a New York corporation) ; Boston Insulated Wire and 
Cable Co., Boston, Mass. (a Massachusetts corporation) ; Crescent In- 
sulated Wire and Cable Co., Trenton, N. J. (a New Jersey corpora- 
tion) ; General Cable Corporation, New York, N. Y. (a New Jersey 
corporation) ; General Electric Company, Schenectady, N. Y. (a New 
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York corporation) ; Habirshaw Cable and Wire Corporation, New 
York, N. Y. (a New York corporation) ; National Electrical Products 
Corporation, Pittsburgh, Pa. (a Delaware corporation) ; The Okonite 
Company, Passaic, N. J. (a New Jersey corporation) ; Phelps-Dodge 
Copper Products Corporation, New York, N. Y. (a New York cor- 
poration) ; John A. Roebling’s Sons Company, Trenton, N. J. (a 
New Jersey corporation) ; Simplex Wire and Cable Company, Boston, 
Mass. (a Massachusetts corporation) ; Triangle Conduit and Cable 
Company, Brooklyn, N. Y. (a New York corporation) ; United States 
Rubber Products, Inc., New York, N. Y. (a New Jersey corporation). 

Par. 2. The power cable and wire with which this proceeding is 
chiefly concerned are used for the transmission of electric current of 
large voltages. Much of it is copper wire insulated by various proc- 
esses to meet the special needs of various classes of customers. Im- 
pregnated paper cable is used for transmitting current from the power 
house to substations and other outlets, where, depending on the use 
to which it is to be put, the current is diverted into varnished cambric, 
rubber power, or parkway cable. Where used in buildings for light- 
ing purposes, the current is distributed through what is known as 
building wire. Bare and weatherproofed wires are used for over- 
head transmission across long stretches of country and among other 
uses, for overhead trolleys on electric railways. 

Among the largest consumers of these commodities are public 
utilities, whether privately or publicly owned; municipal, State, and 
Federal Governments for use in the lighting of streets, parks, high- 
ways, and public buildings; and large industrial plants and office 
buildings in carrying current for power and light. 

Respondent manufacturers solicit, sell, and deliver these com- 
modities directly to the larger consumers. They supply the smaller 
requirements of such consumers and the entire requirements of the 
smaller consumers by selling and placing stocks of goods in the hands 
of jobbers and retailers. 

Respondent manufacturers have control of a large, valuable, and 
continuous trade and commerce among the several States in the goods 
with which this proceeding deals, and in the course of such trade and 
commerce ship, transport and deliver large quantities of material 
and finished products across State lines, or cause them to be so 
transported and delivered. To the extent that respondent manu- 
facturers act collectively and collusively in the production and pricing 
of their goods they are in position to dominate and manipulate the 
markets in which unorganized consumers must buy such goods. 

Par. 3. Respondent National Electrical Manufacturers Association 
is a voluntary, unincorporated organization composed of the principal 


NATIONAL ELECTRICAL MANUFACTURERS ASS’N ET AL. dll 


306 Complaint 


manufacturers of copper cable and wire for electrical transmission. 
It also includes in its membership manufacturers of electric tools, and 
a large variety of electrical equipment and apparatus. For each of 
the commodities with which this amended complaint deals the members 
of respondent association collectively produce, sell, and distribute the 
major part, and in some cases all, of the output of such commodities 
in the United States. 

In order to accomplish more effectively the purposes of the com- 
bination and conspiracy hereinafter alleged, respondent association, 
its officers, board of governors, and members, have promoted, estab- 
lished and conducted within said association, a number of separate 
groups and sections, each of which is composed of manufacturers 
who produce and sell similiar and competing kinds of electrical wire 
and cable or similar and competing kinds of electric tools and of 
electrical equipment and apparatus. A number of respondent mem- 
bers are manufacturers of more than one kind of the commodities 
referred to and accordingly affiliate themselves with more than one 
of the group and sectional organizations within respondent associa- 
tion, making separate contributions to the support of each such group. 
Among such groups are the respective manufacturers which produce 
impregnated paper cable, varnished cambric cable, rubber power ca- 
ble, parkway cable, rubber covered building wire, bare and weather- 
proofed wire, rigid steel conduit, fibre underground conduit, outlet 
boxes, and electric tools. 

Par. 4. The aforesaid respondent association, its officers, board of 
governors, and members, have been and are engaged in a wrongfu} 
and unlawful combination, conspiracy, and agreement in and affecting 
trade and commerce in power cable, copper wire for electrical trans- 
mission, and various kinds of electrical apparatus and equipment 
throughout the United States and its possessions, for the purpose and 
with the effect of unduly and unreasonably restricting, restraining, 
and obstructing competition in the sale of such goods. To that end 
the respondents by concerted action and agreement among themselves 
have adopted and put into effect the following policies, rules, prac- 
tices, and methods of competition: 

(a) As the first step in their plan to suppress or restrain price 
competition, respondents have created, organized and conducted sub- 
sidiary group and sectional organizations composed of manufacturers 
which, but for the activities herein alleged, would be in active com- 
petition with each other as to price and otherwise. 

(6) Respondents have promoted and held frequent meetings and 
conferences among the members of the various groups, sections, and 
subdivisions of the associations, and have systematically ceelagnned: 
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price information among such members. In the course of such activ- 
ities respondents have entered into agreements and understandings 
that they would quote, sell, and deliver their goods according to 
identical prices, terms, and sales conditions determined by the joint 
or cooperative action of the members of the respective groups, sec- 
tions or subdivisions of respondent association organized to have 
jurisdiction over such goods. 

Par. 5. As instances and illustrations of the methods used in carry- 
ing out the above alleged conspiracy the Federal Trade Commission 
alleges the following: 

(a) Respondent manufacturers of impregnated paper cable, of var- 
nished cambric cable, of parkway cable, and of rubber power cable, 
respectively, have concertedly adopted and maintained fixed and 
uniform selling prices on said commodities, under the leadership of 
and in cooperation with respondents The Okonite Co., the General 
Electric Co., and the Habirshaw Cable and Wire Corporation. The 
last named respondents compiled, printed, and circulated among the 
other respondent manufacturers of said commodities exceedingly com- 
plex and detailed price lists, offering and assuring such other re- 
spondent manufacturers, their competitors, that if the latter would not 
quote and sell at less than the list prices of the respective compilers, 
then said compilers would maintain the prices in their respective lists 
and would immediately notify their said competitors of all proposed 
changes in price or in the methods of calculating same. Acting upon 
said ie and assurances respondent ccanse of said com- 
modities systematically prepared, circulated, exchanged, adopted, and 
used, the price lists so compiled as the amount to be quoted to and 
obtained from their customers, for the purpose and with the effect 
of avoiding and suppressing price competition among all of respondent 
manufacturers of said commodities. 

(0) In the compilation, adoption, and use of said price lists, it 
was understood and agreed among said respondent manufacturers that 
no customer should be allowed to purchase except on a delivered price 
basis. Pursuant to such understanding and agreement, said price lists 
embodied and contained only delivered prices and the formula by 
which such prices were to be calculated. As to some products the price 
lists specified a single delivered price to be paid by all customers 
throughout the United States and including Panama Canal Zone, 
Puerto Rico, Hawaiian Islands, and Alaska. As to other products the 
price lists Bpeeied a single eer price to be paid by all custom- 
ers throughout and within each of a number of price zones, each com- 
posed of a number of States or parts of States. The purpose of said 
delivered price policy was to prevent respondent manufacturers from 
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allowing differences in the proximity of any given customer to their 
respective plants, to create any difference in the amount to be paid 
by him delivered from any source of supply. 

_(¢) For the purpose and with the effect of further suppressing price 
competition among themselves, respondent manufacturers of said 
commodities supplemented said uniform delivered price lists by im- 
posing a uniform charge for the large wooden reels on which cable is 
wound for delivery and a uniform allowance for the return of such 
reels. Said price lists included a uniform charge for the return freight 
on such reels, which charge, in some cases, was more and in other 
cases less than the actual cost of such return freight to the plant of 
a given manufacturer. 

(d) For the purpose and with the effect of further suppressing 
price competition among themselves, respondent manufacturers of 
said commodities adopted uniform terms of sale, including uniform 
discounts for quantity and for prompt payment, uniform grades and 
specifications, and uniform methods of calculating prices on goods 
which varied from such uniform grades and specifications. 

(e) For the purpose and with the effect of further suppressing price 
competition among themselves and specifically for the purpose of 
ascertaining if, when, and to what extent any of respondent manufac- 
turers had deviated in actual transactions from the identical delivered 
price or from any factor therein which their conspiracy and combi- 
nation demanded, respondent manufacturers of said commodities, with 
the advice, assistance, and cooperation of respondent association, 
adopted and carried on a system under which they agreed to report 
and did report to each other upon the request of any member of 
their respective groups, detailed information as to the prices and all 
factors entering into or affecting the prices which they had quoted 
on particular transactions. For a similar purpose and effect, re- 
spondent manufacturers have exchanged communications and held 
meetings and conferences at which investigations were made into cases 
of alleged price cutting and where any such offenders were criticized or 
otherwise disciplined by their competitors. : 

(f) As an incident to and a necessary result of said delivered price 
policy respondent manufacturers habitually and systematically dis- 
criminated in price, after making due allowance for the cost of trans- 
portation, among their various customers, exacted higher prices from 
customers having little or no transportation expense, and accepted 
lower prices from those having heavy transportation expense. Asa 
further result of said delivered price policy, customers located at or 
near the place of manufacture and shipment were deprived of the 
advantage of such location and were required to contribute to the cost 
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of transportation of more distant customers, notwithstanding that 
such customers frequently were in competition with each other. Asa 
further result of such policy, respondent manufacturers charged and 
collected from many of their customers, in the guise of transportation 
and delivery charges, more, and from others of their customers, less, 
than the actual cost thereof. 

Par. 6. Respondent manufacturers of rubber covered building wire, 
through cooperative group activities within respondent association, 
have fixed the selling price of a patented kind of such wire under 
cover of a so-called licensing contract between themselves as licensees 
and respondent National Electrical Products Company as owner of the 
patent and licensor. Said contract is not a valid licensing contract un- 
der the patent laws in that, among other things, the licensees and 
licensor, being competitors of each other, jointly determine the iden- 
tical price which they desire to obtain from their customers and then 
go through the formality of having same named and imposed by the 
licensor on the licensees under said agreement. 

Par. 7. Respondent manufacturers of the commodities named in 
paragraphs 5 and 6 have adopted identical discounts from their 
published list prices to cover sales to jobbers and have required of 
jobbers that they re-sell said commodities at the list price in order 
that there may be no price competition among their respective job- 
bers or between the jobbers and manufacturers respectively, support- 
ing such requirement by jointly determining the status and eligibility 
of jobbers, by detection of failures by jobbers to maintain the pre- 
scribed resale price and by refusal to supply goods to such jobbers. 

Par. 8. Some of the above alleged agreements, understandings, 
policies, and concerted practice of avoiding and suppressing price 
competition have been carried on continuously since 1929 or longer, 
but respondent association, as Code Authority to administer the code 
adopted by the industry under the National Industrial Recovery Act, 
used, interpreted, and applied various provisions of said Code for 
the purpose and with the effect of supporting, supplementing, and 
reinforcing such agreements, understandings, policies, and practice. 

Par. 9. Respondent members and manufacturers comprising vari- 
ous groups and sections of respondent. association other than those 
whose activities are described in paragraphs 5, 6, 7, and 8 of this 
amended complaint have engaged in cooperative efforts to eliminate 
and suppress price competition among themselves by the use of 
methods and devices similar to but not identical with or confined to 
those alleged in said paragraphs. 

Par. 10. By means of the aforesaid agreements, understandings, 
rules, policies, and cooperative practices respondents have taken away 
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from purchasers of power cable and electrical transmission wire, and 
of other electrical apparatus and equipment the advantages of normal 
competition which formerly existed and would otherwise exist among 
respondent manufacturers. Respondents thereby compelled unor- 
ganized purchasers to purchase such commodities at prices and on 
terms determined collectively and collusively by respondents and 
artifically enhanced the amounts exacted from such purchasers 
above the amounts obtainable had there been no such determination. 
The amounts so exacted from public utilities whether publicly or 
privately owned and from municipalities and the government as an 
incident to the transmission of electric light and power in some cases 
become a part of the permanent investment on which consumers of 
electricity are called upon to pay a continual return or if publicly 
owned, at least sufficient to retire the investinent in such utilities. 
In other cases the amounts exacted become a part of utility and 
government operating expenses which must be borne by the con- 
sumers and rate payers. 

Par. 11. The above alleged acts and things done by respondents 
are all to the injury and prejudice of the public engaged in the 
purchase and resale of electric power cable and wire, electrical equip- 
ment and apparatus, of competitors engaged in the production and 
sale thereof, and of consumers of electricity, and constitute unfair 
methods of competition in interstate commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnprncs As To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on September 26, 1935, issued and 
served its original complaint in this proceeding and on November 
16, 1935, issued and served its amended complaint in this proceed- 
ing upon the parties named in the above caption. It included said 
parties as respondents in this proceeding, both separately and as 
representatives of all the members of respondent association, charg- 
ing them with the use of unfair methods of competition in viola- 
tion of the provisions of said act. After the issuance and service of 
said amended complaint respondents filed their respective answers 
thereto making general denial of the substantial allegations of said 
complaint. Subsequently all the respondents petitioned the Fed- 
eral Trade Commission for permission to withdraw said answers 
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and to filé their substituted answers to the amended complaint, 
consenting therein that for the purposes of this proceeding, all the 
material allegations of said complaint might be deemed to be ad- 
mitted in so far as they relate to the business of selling power cable 
and “Safecote” rubber covered building wire. Pursuant to per- 
mission granted by the Commission said original answers were with- 
drawn by said respondents and said substituted answers were filed 
in lieu thereof. Said respondents also consented therein that the 
Commission might proceed to make its findings of fact without fur- 
ther proceedings and that an order to cease and desist might issue 
in the terms hereinafter stated. 

The said Commission, having duly considered the above and _ be- 
ing fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes these its findings as to the facts 
and its conclusions of fact and law drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. At the time the amended complaint was issued and 
served, the following corporate respondents were among the members 
of respondent association: American Electrical Works, Philadelphia, 
Pa. (a Rhode Island corporation), succeeded by Kennecott Wire 
and Cable Company through change of name; American Steel and 
Wire Co., Worcester, Mass. (a New Jersey corporation) ; Anaconda 
Wire and Cable Co., New York, N. Y. (a Delaware corporation) ; 
Bishop Wire and Cable Corporation, New York, N. Y. (a New York 
corporation) ; Boston Insulated Wire and Cable Co., Boston, Mass. 
(a Massachusetts corporation) ; Crescent Insulated Wire and Cable 
Co., Trenton, N. J. (a New Jersey corporation) ; General Cable Cor- 
poration, New York, N. Y. (a New Jersey corporation) ; General 
Electric Company, Schenectady, N. Y. (a New York corporation) ; 
Habirshaw Cable and Wire Corporation, New York, N. Y. (a New 
York corporation); Kennecott Wire and Cable Company, Phila- 
delphia, Pa. (a Rhode Island Corporation) successor by change of 
name to American Electrical Works, National Electrical Products 
Corporation, Pittsburgh, Pa. (a Delaware corporation) ; The Okonite 
Company, Passaic, N. J. (a New Jersey corporation) ; Phelps-Dodge 
Copper Products Corporation, New York, N. Y. (a New York cor- 
poration) ; John A. Roebling’s Sons Company, Trenton, N. J. (a New 
Jersey corporation); Simplex Wire and Cable Company, Boston, 
Mass. (a Massachusetts corporation); Triangle Conduit and Cable 
Company, Brooklyn, N. Y. (a New York corporation) ; United States 
Rubber Products, Inc., New York, N. Y. (a New Jersey corporation). 
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The said respondent members, through the respondent association, 
have promoted, established, and utilized within said association, a 
number of separate groups and sections, each of which is composed 
of manufacturers who produce and sell similar and competing kinds 
of electrical wire and cable. A number of respondent members are 
manufacturers of more than one kind of the commodities referred to 
and accordingly affiliate themselves with more than one of the group 
and sectional organizations within respondent association making 
separate contributions to the support of each such group. Among 
such groups are the respective manufacturers which produce im- 
pregnated paper cable, varnished cambric cable, rubber power cable, 
parkway cable, and rubber covered building wire. 

Par. 2. The power cable and wire to which these findings relate 
are used for the transmission of electric current of large voltages. 
Much of it is copper wire insulated by various processes to meet 
the special needs of various classes of customers. Impregnated paper 
cable is used for transmitting current from the power house to sub- 
stations and other outlets, where depending on the use to which it is 
to be put, the current is diverted into varnished cambric, rubber 
power, or parkway cable. Where used in buildings for lighting pur- 
poses, the current is distributed through what is known as building 
wire. 

Among the largest consumers of these commodities are public 
utilities, whether privately or publicly owned; municipal, State, and 
Federal Governments, for use in the lighting of streets, parks, high- 
ways, and public buildings; and large industrial plants and office 
buildings in carrying current for power and light. 

The respondent manufacturers specifically named in paragraph 1 
generally solicit, sell and deliver these commodities directly to the 
larger consumers. Some of them supply the smaller requirements of 
such consumers and the entire requirements of the smaller consum- 
ers by selling and placing stocks of goods in the hands of jobbers and 
retailers. 

Said respondent manufacturers have control of a large, valuable 
and continuous trade and commerce among the several States, and 
in the course of such trade and commerce ship, transport and deliver 
large quantities of material and finished products across State lines, 
or cause them to be so transported and delivered. To the extent that 
respondent manufacturers act collectively and collusively in the pro- 
duction and pricing of their goods they are in position to dominate 
the markets in which unorganized consumers must buy such goods. 

Par. 3. The respondent manufacturers specifically named in para- 
graph 1, by concerted action and agreement among themselves have 
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adopted and put into effect, the following policies, rules, practices, 
and methods of competition: 

(az) As the first step in a plan to frustrate, suppress, or restrain 
price competition, said respondents have promoted, established, and. 
utilized subsidiary group and sectional organizations within respond- 
ent association, composed of manufacturers which, but for the facts 
herein found, would be in active competition with each other as to. 
price and otherwise. 

(5) Said respondents have promoted and held frequent meetings 
and conferences among the members of the various groups, sections, 
and subdivisions of the association, and have systematically 
exchanged price information among such members. In the course of 
such activities, said respondent manufacturers have entered into 
agreements and understandings that they would quote, sell and de- 
liver their goods according to identical delivered prices, terms and 
sales conditions determined by the joint or cooperative action of the 
members of the respective groups, sections, or subdivisions of respond 
ent association organized to have jurisdiction over such goods. 

Par. 4. As instances and illustrations of the methods used im 
carrying out the above plan and practice, the Federal Trade Com. 
mission finds the following: 

(a) Said respondent manufacturers of impregnated paper cable, 
of varnished cambric cable, of parkway cable, and of rubber power 
cable, respectively, have concertedly adopted and maintained fixed 
and uniform selling price on said commodities, under the leadership 
of and in cooperation with respondents, The Okonite Co., the Gen- 
eral Electric Co., and the Habirshaw Cable and Wire Corporation. , 
The last named respondents compiled, printed and circulated among 
the other respondent manufacturers of said commodities, exceedingly’ 
complex and detailed price lists, offering and assuring such other 
respondent manufacturers, their competitors, that if the latter would! 
not quote and sel] at less than the list prices of the respective com-- 
pilers, then said compilers would maintain the prices in their respec-- 
tive lists and would immediately notify their said competitors of all! 
proposed changes in price or in the methods of calculating same. 
Acting upon said offers and assurances, respondent manufacturers: 
of said commodities systematically prepared, circulated, exchanged, 
adopted and used the price lists so compiled as the amount to bes 
quoted to and obtained from their customers, for the purpose andl 
with the effect of avoiding and suppressing price competition among! 
all of respondent manufacturers of said commodities. | 

(6) In the compilation, adoption, and use of said price lists, it was: 
understood and agreed among said respondent manufacturers that no 
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customer should be allowed to purchase except on a delivered price 
basis. Pursuant to such understanding and agreement, said price 
lists embodied and contained only delivered prices and the formula by 
which such prices were to be calculated. As to some products, the 
price lists specified a single delivered price to be paid by all customers 
throughout the United States and including Panama Canal Zone, 
Puerio Rico, Hawaiian Islands, and Alaska. As to other products, 
the price lists specified a single delivered price to be paid by all 
customers throughout and within each of a number of price zones, 
each composed of a number of States of the United States or parts of 
such States. The purpose of said delivered price policy was to pre- 
vent respondent manufacturers from allowing differences in the prox- 
imity of any given customer to their respective plants, to create any 
difference in the amount to be paid by him delivered from any source 
of supply. 

(¢) For the purpose and with the effect of further suppressing price 
competition among themselves, respondent manufacturers of said com- 
modities supplemented said uniform delivered price lists by imposing 
a uniform charge for the large wooden reels on which cable is wound 
for delivery and a uniform allowance for the return of such reels. 
Said price lists included a uniform charge for the return freight on 
such reels, which charge, in some cases, was more and in other cases 
Jess than the actual cost of such return freight to the plant of a given 
manufacturer. 

(d) For the purpose and with the effect of further suppressing price 
competition among themselves, respondent manufacturers of said com- 
modities adopted uniform terms of sale, including uniform discounts 
for quantity and for prompt payment, uniform grades and specifica- 
tions, and uniform methods of calculating prices on goods which 
varied from such uniform grades and specifications. 

(e) For the purpose and with the effect of further suppressing price 
competition among themselves, and more specifically for the purpose 
of ascertaining if, when, and to what extent any of respondent manu- 
facturers had deviated in actual transactions from the identical de- 
livered price or from any factor therein which their agreements and 
understandings required, respondent manufacturers of said commodi- 
ties, with the advice, assistance and cooperation of respondent asso- 
ciation, adopted and carried on a system under which they agreed to 
report and did report to each other upon the request of any member 
of their respective groups, detailed information as to the prices and 
all factors entering into or affecting the prices which they had quoted 
on particular transactions. For a similar purpose and with a similar 
effect, respondent manufacturers have exchanged communications and 
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held meetings and conferences at which investigations were made into 
cases of alleged price cutting and where any such offenders were 
criticized or otherwise disciplined by their competitors. 

(f) As an incident to and a necessary result of said delivered price 
policy, respondent manufacturers habitually and systematically dis- 
criminated in price among their various customers after making due 
allowance for the cost of transportation, exacted higher prices from 
customers having little or no transportation expense, and accepted 
lower prices from those having heavy transportation expense. As a 
further result of said delivered price policy, customers located at or 
near the place of manufacture and shipment were deprived of the 
advantage of such location and were required to contribute to the cost 
of transportation of more distant customers, notwithstanding that 
such customers frequently were in competition with each other. As 
a further result of such policy, respondent manufacturers charged 
and collected from many of their customers, in the guise of transpor- 
tation and delivery charges, more, and from other of their customers, 
less than the actual cost thereof. 

Par. 5. Said respondent manufacturers of rubber covered building 
wire, through cooperative group activities within respondent associa- 
tion have fixed the selling price of a patented kind of such wire known 
as “Safecote,” under cover of a licensing contract between themselves 
as licensees and respondent National Electrical Products Company as 
owner of the patent and licensor. Said respondents, including both 
the licensees and licensor, are competitors of one another. They have 
first jointly determined upon an identical price which they desired to 
obtain from their respective customers and then went through the 
formality of having such price named and imposed by respondent 
licensor on respondent licensees under said contract. 

Par. 6. Said respondent manufacturers of the commodities named 
in paragraphs 4 and 5 herein have adopted identical discounts from 
their published list prices to cover sales to jobbers and have required 
of jobbers that they re-sell said commodities at the list price in order 
that there may be no price competition among their respective jobbers 
or between the jobbers and manufacturers respectively, supporting 
such requirement by jointly determining the status and eligibility 
of jobbers, by detection of failures on the port of jobbers to maintain 
the prescribed resale price, and by refusal to supply goods to such 
jobbers. 

Par. 7. Some of the above described agreements, understandings, 
policies, and methods of avoiding, frustrating and suppressing price 
competition have been carried on continuously since 1929 or longer, 
but respondent association, as Code Authority to administer the code 
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adopted by the industry under the National Industrial Recovery Act, 
used, interpreted, and applied various provisions of said code for 
the purpose and with the effect of supporting, supplementing, and re- 
inforcing such agreements, understandings, policies, and methods. 

Par. 8. By means of the agreements, understandings, rules, policies, 
and cooperative methods described above in paragraphs 4 to 7, in- 
clusive, respondents have taken away from purchasers of power 
cable and rubber covered building wire, the advantages of normal 
competition which formerly existed and would otherwise exist among 
respondent manufacturers. Respondents thereby compelled unor- 
ganized purchasers to purchase such commodities at prices and on 
terms determined collectively and collusively by respondents and ar- 
tificially enhanced the amounts exacted from such purchasers above 
the amounts obtainable had there been no such determination. The 
amounts so exacted from public utilities whether publicly or pri- 
vately owned and from municipalities and the Government as an 
incident to the transmission of electric light and power, in some cases 
became a part of the permanent investment on which consumers of 
electricity are called upon to pay a continual return, or if publicly 
owned, at least sufficient to retire the investment in such utilities. 
In other cases, the amounts exacted become a part of utility and 
Government operating expenses which must be borne by the con- 
sumers and rate payers. 

CONCLUSION 


By reason of the admitted agreements, understandings, rules, poli- 
cies and cooperative methods described above in paragraphs 4 to 7, 
inclusive, the respondent association and members named in para- 
graph 1 have been and are engaged in a wrongful and unlawful 
combination, conspiracy and agreement in and affecting trade and 
commerce throughout the United States and its possessions, in power 
cable and rubber covered building wire, for the purpose and with 
the effect of unduly and unreasonably restricting, restraining and 
obstructing competition in the sale of such goods; which acts and 
things and methods of competition are all to the injury and preju- 
dice of the public engaged in the purchase or purchase and resale 
of electric power cable and rubber covered building wire, of com- 
petitors engaged in the production and sale thereof, and of con- 
sumers of electricity; and constitute unfair methods of competition 
in interstate commerce within the intent and meaning of Section 5 
of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 


approved September 26, 1914. 
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This matter coming on to be heard by the Commission on the 
complaint filed herein on September 26, 1935, the amended complaint 
filed herein on November 16, 1935, and the proposed substituted 
answers of the respondents, National Electrical Manufacturers Asso- 
ciation, F. C. Jones, as president and member of the board of gov- 
ernors, W. J. Donald, as managing director and C. M. Cogan, as direc- 
tor of the engineering department of National Electrical Manufac- 
turers Association and American Electrical Works (now known as 
Kennecott Wire and Cable Company), American Steel and Wire Co., 
Anaconda Wire and Cable Co., Bishop Wire and Cable Corporation, 
New York N. Y., (a New York corporation), Boston Insulated Wire 
and Cable Co., Crescent Insulated Wire and Cable Co., General Cable 
Corporation, General Electric Company, Habirshaw Cable and Wire 
Corporation, National Electrical Products Corporation, The Okonite 
Company, Phelps-Dodge Copper Products Corporation, John A. 
Roebling’s Sons Company, Simplex Wire and Cable Company, Tri- 
angle Conduit and Cable Company, United States Rubber Products, 
Inc., in which they state that they desire to and have hereby waived 
hearing on the charges set forth in the amended complaint insofar as 
the same refer to alleged unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” and that they and each of them for the sole purpose of 
avoiding the trouble and expense incident to further continuation of 
this proceeding, refrain from contesting the proceeding, and that they 
and each of them consent that all the material facts alleged in said 
amended complaint in so far as the same are connected with the 
business of selling or offering for sale impregnated paper cable, var- 
nished cambric cable, rubber power cable, parkway cable and “Safe- 
cote” rubber covered building wire may be deemed to be admitted as 
alleged unfair methods of competition in commerce within the intent 
and meaning of Section 5 of said Federal Trade Commission Act 
but not within the intent and meaning of any other law of the United 
States, such proposed substituted answers not constituting an admis- 
sion of any conclusions of law and not constituting an admission of 
fact for any other purpose nor to be used against them in any other 
proceeding, suit, or action, and that they and each of them consent 
that the Commission may without trial and without further evidence 
and without any intervening proceeding make and enter its findings 
as to the facts and issue and serve upon them and each of them an 
order to cease and desist from any methods of competition alleged 
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in the amended complaint which constitute violations of Section 5 of 
the Federal Trade Commission Act. 

Now therefore, it is hereby ordered, That the respondents above 
named be and hereby are permitted to withdraw the answers here- 
tofore filed by them, and to file their proposed substituted answers 
in lieu thereof, and the substitute answers tendered are received and 
filed. 

It is further ordered, That said respondent corporations American 
Electrical Works (now known as Kennecott Wire and Cable Com- 
pany), American Steel and Wire Co., Anaconda Wire and Cable 
Co., Bishop Wire and Cable Corporation, Boston Insulated Wire and 
Cable Co., Crescent Insulated Wire and Cable Co., General Cable 
Corporation, General Electric Company, Habirshaw Cable and Wire 
Corporation, National Electrical Products Corporation, The Okonite 
Company, Phelps-Dodge Copper Products Corporation, John A. 
Roebling’s Sons Company, Simplex Wire and Cable Company, Tri- 
angle Conduit and Cable Company, and United States Rubber Prod- 
ucts, Inc., and their successors, officers, agents, and employees, and the 
respondent, National Electrical Manufacturers Association, cease and 
desist, in connection with the business of selling and offering for sale 
impregnated paper cable, varnished cambric cable, rubber power 
cable, parkway cable and “Safecote” rubber covered building wire in 
interstate commerce, from doing and performing, by agreement, com- 
bination or conspiracy between or among any two or more of said 
respondent corporations acting directly or by or through the 
respondent, National Electrical Manufacturers Association, the 
following acts and things: 

1. Fixing, maintaining, or enhancing prices, special charges, dis- 
counts, transportation charges or any terms or conditions of sale 
which terms or conditions constitute a substantial element in 
competition : 

2. Providing that any price lists compiled and distributed by any 
of them among their competitors are to be adopted and adhered to 
until modifications thereof are similarly compiled and distributed 
with the result that such original lists and amendments are so adopted 
and adhered to by any of them and their competitors; 

3. Imposing, attempting or threatening to impose, by any means 
whatsoever, any penalty on manufacturers who fail or refuse to 
adopt and adhere to the prices or lists compiled and distributed as 
stated in paragraphs (1) and (2) hereof. 

4, Participating with competitors in initiating or conducting any 
investigation for the purpose of ascertaining and reporting for their 
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joint benefit if, when and to what extent any competitor has deviated 
from any price list or any announced or quoted price, or otherwise 
bringing pressure or per suasion to bear upon competitors not to devi- 
ate from any such price list or price, provided that this paragraph 
shall not prevent the circulation of reports of the prices, terms, con- 
ditions and like particulars of closed transactions, when not done for — 
the purpose of policing the activities prohibited in paragraphs (1) 
or (2); 

5. Compiling and distributing among competitors information as 
to any discounts from, or terms of sale applicable to, any price or 
price list agreed to be adopted and adhered to as described in para- 
graphs (1) and (2), whether for specified quantities for prompt pay- 
ment or for other reasons, including any means or methods by which 
to calculate prices on goods that vary in grade or specification from 
the grades and specifications to which such prices or price lists ordi- 
narily apply, with the understanding that such discounts, terms of 
sale, or means or methods are to be adopted and adhered to by any 
of them and their competitors until modifications thereof are distrib- 
uted among such competitors and with the result that such discounts, 
terms of sale, or means or methods are so adopted and adhered to; 

6. Determining or attempting to determine what concerns shall be 
recognized as jobbers forthe distribution of the products of the 
industry, refusing to sell concerns not jointly recognized by the man- 
ufacturers as jobbers, requiring jobbers to sell their customers at list 
prices or at other prices, prescribed by the manufacturers detecting 
and reporting jobbers who fail to maintain the prescribed resale price, 
and refusing to sell such jobbers, where the effect may be to prevent 
jobbers from competing with each other as to price on the goods of a 
particular manufacturer or on the goods of said manufacturers 
generally ; 

7. Refusing to sell any buyer who so elects at a price calculated 
f. o. b. point or place from which the goods purchased are actually 
shipped ; 

8. Requiring that customers purchase only on a delivered price 
basis, whether in the form of a single delivered price throughout the 
United States or throughout each of any number of price zones; 

9. Making any payment or allowance to buyers for the return of 
reels on which cable or wire is wound for delivery, where such pay- 
ment or allowance is other than the actual cost of return freight to 
place of shipment and where as a necessary incident to paying or 
allowing other than the actual freight, identity of delivered prices 
is preserved and maintained among the respective respondent 
manufacturers. 
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10. Agreeing or attempting to agree with any competing manufac- 
turer when both are selling goods as licensees under the same patent 
for the purpose and with the effect of fixing a price or prices at which 
they shall each sell the article covered by their licenses, and for the 
purpose or with the effect of obtaining from their licensor a require- 
ment that the price so arrived at shall be adhered to under the terms 
of their respective license agreements; provided that this paragraph 
shall not abridge any legal rights of a licensor under a patent or 
patent license agreement ; 

Provided, however, That the prohibitions of this order shall not 
apply to any lawful action taken under patents or license agreements 
relating thereto. 

It is further ordered, That the above respondents shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they and each of them have complied with this order. 
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In THE MaATrerR OF 


ARROW DISTILLERIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2400. Complaint, May 20, 1935—Decision, Dec. 30, 1936 


Where a corporation engaged as rectifier and wholesaler of spirituous beverages, 
in purchasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and in the making of gin with a still which it used 
therefor by redistillation of purchased alcohol, not produced by it, over 
juniper berries and other aromatics, and in selling its aforesaid various 
products to wholesalers and retailers in substantial competition with those 
engaged in the manufacture by distillation of whiskies, gins, and other 
spirituous beverages, and in selling same in trade and commerce among 
the various States and in the District of Columbia, and with those engaged 
in purchasing, rectifying, blending, and bottling such various beverages and 
in similarly selling same, and including among said competitors those who, 
as manufacturers and distillers of whiskies, gins, and other spirituous 
beverages sold by them, by process of original and continuous distillation 
from mash, wort, or wash through continuous closed pipes and vessels until 
manufacture is complete, truthfully use words “distillery,” “distilleries,” 
“distillers,” or “distilling” as a part of their corporate names and on their 
stationery, advertising, and on the labels of the bottles in which they sell 
and ship their said products, and those who, engaged in rectifying, blending, 
and bottling such various products, do not use aforesaid words as above 
set forth— 

Represented, through use of word ‘“Distilleries” in its corporate name, in adver- 
tising matter, on its stationery and invoices, and on the labels attached to 
the bottles in which it sold and shipped its said beverages, together with 
words “Distilled by” on labels for gin redistilled by it, “Prepared by” on 
labels for some of the cordials and other beverages which it compounded, 
and words “Bottled by” or “Prepared by” on whiskey labels, and with 
nothing further on the labels of some of its cordials to indicate that they 
were not distilled by it, and with such prefixes, insofar as reproduced in 
advertising matter, not legible without use of a magnifying glass, and with 
words “Peoria, Illinois” in close conjunction with its said corporate name 
on labels and advertising, and in various other ways represented to its 
customers, and furnished the same with the means of representing to their 
vendees, both retailers and ultimate consuming public, that the whiskies, 
gins, and other spirituous beverages contained in such bottles were by it 
made through process of distillation from mash, wort, or wash, notwith- 
standing fact it did not thus distill said various beverages thus bottled, 
labeled, sold, and transported by it, as commonly accepted and understood 
in the trade and by the public, and did not operate or control any place or 
places where such beverages were made by process of original and con- 


1 Count Two of the complaint, under the National Industrial Recovery Act, dismissed by 
reason of decision in A. L, A. Schechter Poultry Corp. vy. U. S., 295 U. 8. 495. 
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tinuous distillation from mash, ete., as hereinbefore set forth, and was not 
a distiller or distillery, for the purchase of the bottled or packaged liquors 
of which there is a preference on the part of a substantial portion of the 
liquor purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that the whiskies, gins, and other spirituous beverages sold by it 
were by it made and distilled from mash, wort, or wash as hereinabove set 
forth, and of inducing dealers and purchasing public, acting in such belief, 
to buy its said whiskies, ete., rectified, blended, and bottled by it, and of 
thereby diverting trade to it from its competitors who do not, by their 
corporate name or in any other manner, misrepresent that they are dis- 
tilleries or that they manufacture by distillation from mash, etc., as above 
set forth, whiskies, gins and other spirituous beverages; to the substantial 
injury of substantial competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. W. W. Sheppard, Mr. Joseph A. Simpson and Mr. John 

W. Addison, trial examiners. 

Mr. John J. Keenan, Mr. Edw. W. Thomerson and Mr. PGad B. 

Morehouse for the Commission. 

Shurtleff & Niehaus of Peoria, Ill., and Mr. Lawrence A. Jacobson, 


of Chicago, Il., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Arrow Dis- 
tilleries, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and in violation of the Act of 
Congress approved June 16, 1933, known as the “National Industrial 
Recovery Act,” and it appearing to said Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 


Count 1 


Paracraru 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business in the city of Peoria in said State. 
It is now, and has been for more than one year last past engaged in 
the business of purchasing, rectifying, blending, and bottling whis- 
kies, gins, and other spirituous beverages and in the sale thereof in 
constant course of trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia. In 
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the course and conduct of its said business, it causes its said products 
when sold to be transported from its place of business in Peoria afore- 
said into and through various States of the United States to the 
purchasers thereof, consisting of wholesalers and retailers, some lo- 
cated within the State of Illinois and some located in other States 
of the United States and the District of Columbia. In the course 
and conduct of its business as aforesaid, respondent is now, and at 
all times since its organization has been, in substantial competition 
with other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by distillation of whiskies, gins, and 
other spirituous beverages and in the sale thereof in trade and com- 
merce between and among the various States of the United States and 
in the District of Columbia; and in the course and conduct of its 
business as aforesaid respondent is, and has been since its organiza- 
tion, in substantial competition with other corporations and with in- 
dividuals, firms, and partnerships engaged in the business of purchas- 
ing, rectifying, blending, and bottling whiskies, gins, and other spirit- 
uous beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business as aforesaid re- 
spondent has, upon its premises, a still which it uses in the production 
of gin by a process of rectification whereby alcohol, purchased but not 
produced by respondent, is redistilled over juniper berries and other 
aromatics. Such rectification of alcoholic spirits does not make or 
constitute respondent a distillery, as defined by section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly under- 
stood by the public and the lquor industry. For a long period of 
time the word “distilleries” when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of wholesalers and retailers in 
such industry and to the ultimate purchasing public, to wit, places 
where such alcoholic liquors are manufactured by the process of orig- 
inal and continuous distillation from mash, wort, or wash, through 
continuous closed pipes and vessels until the manufacture thereof is 
complete, and a substantial portion of the purchasing public prefers 
to buy spirituous liquors bottled by distilleries. 

Par. 3. In the course and conduct of its business as aforesaid, by the 
use of the word “Distilleries” in its corporate name, printed on its 
stationery, advertising and on the labels attached to the bottles in 
which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ultimate 
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consuming public, that the said whiskies, gins, and other spirituous 
beverages therein contained were by it manufactured through the pro- 
cess of distillation from mash, wort, or wash, when, as a matter of 
fact, respondent is not a distiller nor a distillery, does not distill the 
said whiskies, gins, or other spirituous beverages by it so bottled, 
labeled, sold, and transported, and merely by the use of a still as afore- 
said in the rectification of alcoholic spirits by redistillation over juni- 
per berries and other aromatics, respondent does not distill the gins 
by it so bottled, labeled, sold, and transported in the sense in which the 
word “distilled” is commonly accepted and understood by those en- 
gaged in the liquor trade and the public. Respondent does not own, 
operate, or control any place or places where such beverages are man- 
ufactured by the process of original and continuous distillation from 
mash, wort, or wash through continuous closed pipes and vessels, until 
the manufacture thereof is complete. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash as aforesaid whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate names and on their stationery, advertising and on 
the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms partner- 
ships, and individuals engaged in the business of rectifying, blending, 
and bottling whiskies, gins, and other spirituous beverages who do 
no use the words “distillery,” “distilleries,” “distilling,” or “distillers” 
as a part of their corporate names, nor on their stationery nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

Par. 5. The representation by respondent, as set forth in para- 
graph 38 hereof, is calculated to and has a capacity and tendency to 
and does mislead and deceive dealers and the purchasing public into 
the belief that the whiskies, gins, and other spirituous beverages 
sold by the respondent are manufactured and distilled by it from 
mash, wort, or wash as aforesaid, and is calculated to and has the 
capacity and tendency to and does induce dealers and the purchas- 
ing public, acting in such belief, to purchase the whiskies, gins, and 
other spirituous beverages rectified, blended, and bottled by the 
respondent, thereby diverting trade to respondent from its competi- 
tors who do not by their corporate name or in any other manner 
misrepresent that they are distilleries or that they manufacture by 
distillation from mash, wort, or wash as aforesaid whiskies, gins, 
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and other spirituous beverages, and thereby respondent does sub- 
stantial injury to substantial competition in interstate commerce. 
Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Count 2 


Paracrary 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business in the city of Peoria, in said State. 
It is now, and has been for more than one year last past, engaged 
in the business of purchasing, rectifying, blending and _ bottling 
whiskies, gins, and other spirituous beverages and in the sale thereof 
in constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its said business, it causes its said 
products when sold to be transported from its place of business in 
Peoria aforesaid into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and re- 
tailers, some located within the State of Illinois and some located in 
other States of the United States and the District of Columbia. In 
the course and conduct of its business as aforesaid, respondent is now, 
and at all times since its organization has been, in substantial com- 
petition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by distillation of whiskies, 
gins, and other spirituous beverages and in the sale thereof in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia; and in the course and con- 
duct of its business as aforesaid respondent is, and has been since 
its organization, in substantial competition with other corporations 
and with individuals, firms, and partnerships engaged in the busi- 
ness of purchasing, rectifying, blending, and bottling whiskies, gins, 
and other spirituous beverages and in the sale thereof in commerce 
between and among the various States of the United States and in 
the District of Columbia. 


Pars. 2, 8, 4 and 5. As grounds for these paragraphs of this com- | 


plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this complaint 
to the same extent as though the allegations thereof were separately, 
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by like numbered paragraphs, set out at length herein, and said para- 
graphs 2, 3, 4, and 5 of count 1 of this complaint are incorporated 
herein by reference and adopted as the allegations of paragraphs 2, 
38, 4, and 5 respectively of this count and are hereby charged as fully 
and as completely as though the several averments of each of the said 
paragraphs of count 1 were here repeated verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933 (48 Stat. 195 C 90), the Presi- 
dent of the United States, by Executive Order No, 6182, of June 26, 
1933, as supplemented by Executive Order No. 6207, of July 21, 1933, 
and Executive Order No. 6345, of October 20, 1933, delegated to 
H. A. Wallace as Secretary of Agriculture, certain of the powers 
vested in the President of the United States by the aforesaid act. 

Under and pursuant to the delegation of such powers, the said Sec- 
retary of Agriculture, pursuant to Section 3 (d) of the act and Ex- 
ecutive orders under the act, upon his own motion presented a Code 
of Fair Competition for the Distilled Spirits Rectifying Industry, 
after due notice and opportunity for hearing in connection therewith 
had been afforded interested parties, including respondent, in accord- 
ance with Title I of the National Industrial Recovery Act and ap- 
plicable regulations issued thereunder, to the President; of the United 
States who approved the same on the 9th day of December 1933, 
thereby constituting the said code a Code of Fair Competition within 
the meaning of the said National Industrial Recovery Act, for the 
regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to the 
said code in the following words, to wit: 

That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commerce, which tend to diminish the amount thereof; (b) 
to provide for the general welfare by promoting the organization of industry 
for the purpose of cooperative action among trade groups; (c) to eliminate un- 
fair competitive practices; (d) to promote the fullest possible utilization of the 
present productive capacity of industries; (e) to avoid undue restriction of 
production (except as may be temporarily required); (f) to increase the con- 
sumption of industrial and agricultural products by increasing purchasing power ; 
and (g) otherwise to rehabilitate industry. 

By his approval of the said code on December 9, 1933, the President 
of the United States, pursuant to the authority vested in him by Title 
T of the National Industrial Recovery: Act aforesaid, made and issued 
his certain written Executive order, wherein he adopted and approved 
the report, recommendations and findings of the said Secretary of 
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Agriculture, and ordered that the said Code of Fair Competition be, 
and the same thereby was approved, and by virtue of the National 
Industrial Recovery Act aforesaid, the following provision of Arti- 
cle V of said Code became and still is one of the standards of fair 
competition for the Distilled Spirits Rectifying Industry and is 
binding upon every member of said Industry and this respondent: 

The following practices constitute unfair methods of competition and shall not 
be engaged in by any member of the industry: 

Section 1. False Advertising.—To publish or disseminate in any manner any 
false advertisement of any rectified product. Any advertisement shall be deemed 
to be false if it is untrue in any particular, or if directly or by ambiguity, 
omission or interinference it tends to create a misleading impression. 

Par. 7. The use by respondent of the word “Distilleries” in its 
corporate name, printed upon its stationery and on the labels attached 
to the bottles in which it sells and ships such products and in various 
other ways, constitutes false advertising within the meaning of the 
aforesaid provision of said Article V and tends to and does create the 
misleading impression that respondent operates a place or places 
where alcoholic spirits are distilled from mash, wort, or wash, and 
that the spirituous beverages by it so sold and transported have been 
bottled by a distillery or by the original distillers thereof, all contrary 
to the provisions of Section 1, Article V, of the Code aforesaid. 

Par. 8. The above alleged methods, acts, and practices of the re- 
spondent are and have been in violation of the standard of fair 
competition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which 
affect interstate commerce in the manner set forth in paragraph 5 of 
count 1 hereof, are in violation of Section 3 of Title I of the National 
Industrial Recovery Act and they are unfair methods of competition 
in commerce within the meaning of the Federal Trade Commission 
Act as amended. 


Report, FrnprInGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on May 20, 1935, issued and served its 
complaint on Arrow Distilleries, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
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John J. Keenan, Edward W. Thomerson, and PGad B. Morehouse, 
attorneys for the Commission, before W. W. Sheppard, Joseph A. 
Simpson, and John W. Addison, examiners of the Commission there- 
tofore duly designated by it, and in opposition to the allegations of 
the complaint by Messrs. Shurtleff and Niehaus, and Lawrence A. 
Jacobson, attorneys for the respondent; and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, briefs in support of the complaint and 
in opposition thereto, and the oral arguments of counsel aforesaid; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and. 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent is a corporation organized, existing, and. 
doing business under the laws of the State of Illinois, with its princi- 
pal office and place of business at 401 South Washington Street, in 
the city of Peoria, in said State. From the date of its organization 
in November 1933 to February 26, 1936, it was engaged in business 
solely as a rectifier and wholesaler of spirituous beverages, purchas- 
ing, rectifying, blending, and bottling whiskies, gins, and other spir- 
ituous beverages, and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia, and it still engages in that 
business under basic permit No. R-224 issued by the Federal Alcohol 
Administration. In November 1935, respondent applied for, and in 
December 1935, received, a basic distillers permit from the same au- 
thority, contracted for a leased run of four days a month at a 
Kentucky Distillery producing from 105 to 110 barrels of whiskey per 
day, and on February 26, 1936, respondent commenced to operate 
such distillery under said lease. During its four days’ run that month, 
the respondent produced for future use approximately 420 barrels of 
whiskey. 

Respondent’s premises consist of a building sixty feet wide and 
half a block long, having a small office in the front on the first floor, 
large bottling tanks of different sizes, and the ordinary equipment 
necessary for the conduct of distilled spirits rectifying operations. It 
also has upon its premises a duly registered still, which it uses in the 
production of gin by a process of rectification whereby tax-paid. 
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alcohol, purchased, but not produced, by respondent, is redistilled over 
juniper berries and other aromatics. By this means respondent can 
produce approximately 550 gallons of gin every four hours, and the 
gin still has been operated daily since respondent commenced busi- 
ness. On the third floor, respondent has a room where it makes 
cordials and other products. Attached to the said building is a load- 
ing platform and back of it a large warehouse. 

From March 1934 to October 8, 1935, the total gallonage handled 
by respondent was as follows: 
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53, 403 gals. 


From the time when respondent commenced business, up to the pres- 
ent time, it has purchased its entire distilled spirits requirements, both 
whiskey and alcohol, which it has used in its rectifying business, from 
distillers who produced it from the raw materials. 

Par. 2. In the course and conduct of its business, it causes its said 
products, when sold, to be transported from its place of business in 
Peoria, aforesaid, into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and retail- 
ers, some located within the State of Illinois and some located in 
other States of the United States and the District of Columbia. In 
the course and conduct of its business as aforesaid, respondent is now, 
and at all times since its organization has been, in substantial com- 
petition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by distillation of whiskies, 
gins, and other spirituous beverages, and in the sale thereof in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia; and in the course and conduct 
of its business as aforesaid respondent is, and has been since its organ- 
ization, in substantial competition with other corporations and with 
individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages, and in the sale thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 8. For a long period of time the word “distilleries,” when used 
in connection with the liquor industry and with the products thereof, 
has had, and still has, a definite significance and meaning to the minds 
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of wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit: places where spirituous liquors are manufac- 
tured by the process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is complete. Also, there is a substantial por- 
tion of the public which does not know that most “distilled” gin is 
a distillate by redistillation rather than by original distillation, but 
thinks that it is distilled in the same manner as whiskey. Respond- 
ent’s plant, premises, and operations, including the aforesaid recti- 
fication of tax-paid purchased alcohol not by it distilled (with the 
exception of its operations as a lessee distiller subsequent to February 
26, 1936, as aforesaid), do not make or constitute respondent a dis- 
tillery in the sense commonly understood by the public or by the 
liquor industry. Section 3247 of the Revised Statutes regulating 
Internal Revenue, defines the word “distiller” in the following 
language: 

Every person who produces distilled spirits, or who brews or makes mash, 
wort. or wash, fit for distillation or for the production of spirits, or who, by 
any process of evaporation separates alcoholic spirit from any fermented sub- 
stance, or who, making or keeping mash, wort, or wash, has also in his posses- 
sion or use a still, shall be regarded as a distiller. (U. S. Code 1934 Edition, 
Title 26, Section 1158 (a).) 

One of the customary methods used in the production of gin by 
actual distilleries is shown by this record to be as follows: The grain 
is received in cars, ground, cooked, and turned into a mash which 
has yeast added to it, and the fermentation takes place by which the 
alcohol is produced. This fermented liquid runs through the beer 
still, in which the original evaporation or distillation of the alcohol 
from the beer takes place. Thereafter the vapor is cooled and 
dropped into the receiving tank, from where it goes into what is 
known as the “continuous unit,” where it is purified by evaporation, 
and again the vapors are collected and the liquid drops into another 
receiving tank. In order to further purify that liquid, it goes 
through what is known as the “redistillation still,’ through pipes 
which are in place all the time, to the gin still. All of the foregoing 
takes place on the distillery bonded premises. While the final téchni- 
cal redistillation process of distillery produced gin may be exactly 
similar to respondent’s redistillation process, the whole prior course. 
of its manufacture from the grain up to the point where it reaches 
the redistillation still is a process which respondent does not use. 
Such a distillery has control over its gin products from the grain 
to the finished product, and the process is one of original and con- 
tinuous distillation from mash, wort or wash. In the case of dis- 
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tillery-made gin, the Federal tax is computed and paid, when the 
manufacture of the gin is completed by the proprietor of the bonded 
warehouse from which the product is withdrawn and at the time 
of the withdrawal, whereas in the case of rectifier-made gin, the tax 
thereon is paid when the alcohol which the rectifier purchased to 
make the gin was withdrawn from the bonded warehouse of the dis- 
tiller. A rectifier does not have on his rectifying premises an Internal 
Revenue bonded warehouse to which the alcohol may be removed in 
bond prior to the payment of the tax, and the tax on his gin is not 
paid by him, except in the price which he pays for the alcohol when 
withdrawn from the distiller’s bonded warehouse. 

Par. 4. Rectifying, in the distilled spirits rectifying industry, means 
the mixing of cordials and whiskies of different ages or types, or 
the mixing of other ingredients with whiskies, but reducing proof 
of whiskey by adding water is not rectifying. Rectifiers also blend 
whiskies with neutral spirits (grain alcohol). 

A distiller, in the sense ordinarily understood by the lquor in- 
dustry, is one who prepares distilled spirits by a process of original 
and continuous distillation from mash, wort, or wash, through con- 
tinuous closed pipes and vessels until the manufacture thereof is 
complete. Many distillers operate a separate establishment 600 feet 
or more away from their distillery, known as a rectifying plant, 
wherein they operate in the same manner as described above, for a 
rectifier—sometimes exclusively with spirits of their own distillation, 
and sometimes with spirits purchased from other distillers, or both. 
Some distilleries have a tax-paid bottling room on the distillery 
bonded’ premises wherein their distilled spirits are bottled straight as 
they come from the still, or in a bonded warehouse after aging, or 
after reduction of proof. Any rectifying by a distiller, however, 
must be done in his rectifying plant under his rectifier’s permit. On 
some bottled liquors, whether bottled at a distillery rectifying plant, 
or at any rectifying plant, appear the words “Bottled” or “Blended” 
(asthe: casecmay ibe) “byrthe 2alit oF so at Company.” If 
the distilled spirits therein contained are bottled by a distiller either 
in his distillery, or are spirits of his own distillation bottled in his 
rectifying plant, the distiller may, and does, put “Distilled and 


Bottled ‘by 2226 One eg boa Company.” If, in the distillery’s 
rectifying plant, other spirits have been blended or rectified, he puts 
“Blended and Bottled by —_-2-4..+-se_se- =e Company.” Finally, 


blown (usually in the bottom) in each bottle is a symbol, consisting 
of a letter followed by a number, identifying the bottler, viz, a “D” 
for a distillery and “R” for a rectifier the number following said 
letter corresponding with the distiller’s or rectifier’s permit. Thus 
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“R224” designates this respondent. <A distiller who also operates a 
rectifying plant, having both kinds of permits, may use either symbol 
depending upon whether the liquor contained in the bottle was pro- 
duced and bottled under his distiller’s or his rectifier’s permit. 

A distiller has a maximum bond of $100,000, and is permitted to 
have untaxed liquor; the average bond of the rectifier is about $5,000 ; 
the distiller must own the fee title of the premises upon which the 
business is conducted, or have consent from the owner waiving the 
owner's interest so that the Government can have a first lien upon 
that property for taxes; a distillery is under constant general super- 
vision by storekeeper-gaugers, who are always there; absolute super- 
vision is maintained over the bonded warehouse of a distillery. The 
primary distinction is that one storekeeper-gauger may take care of 
several rectifying plants, but at the distillery he is in constant super- 
vision, primarily to supervise the tax payments; a rectifier is not per- 
mitted to store spirits in bond; a distiller produces spirits from 
grains, alcohol, molasses, and fruits, but a rectifier produces no dis- 
tilled spirits whatever; but must obtain them from the producer or 
from someone holding warehouse certificates; the requirements are 
considerably more detailed in the case of a distiller than in the case 
of a rectifier. 

A distiller must have a distillery, which must be a complete build- 
ing and a warehouse, a separate building; he has to have necessary 
weighing equipment, a grain hopper, cooker, cooking equipment, mash 
tubs, fermenters, sufficient distilling equipment to take care of his 
continuous distillation until the spirits are run through the pipe 
lines into the receiving tanks; at the warehouse he has to have the 
weighing and testing instruments for checking and many other 
things; a rectifier is not required to have a separate building. A 
rectifying plant may consist of a room within a building. He needs 
no bonded warehouse. If one room, it would have to be divided into 
three separate rooms by wire mesh partitions. The regulations for 
the equipment of a rectifier are not so specific as those for a distiller. 

Knowledge of these details is not widespread among the retail trade, 
and is very limited to the general public. All whiskies, whether 
emanating from distilleries or rectifiers, are generally in the trade con- 
ceded to be “distilled products.” 

It is not possible to determine from the presence of the phrase 
“Blended and Bottled by” alone or the phrase “Bottled by” alone, on 
the label whether the package was bottled by a rectifier who is a dis- 
tiller or by a rectifier who is not distiller. 

Par. 5. Respondent in the course and conduct of its business uses 
its name in advertising matter on its stationery, on invoices, and on 
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labels attached to the bottles in which it sells and ships beverages. The 
name is preceded by the words “Distilled By” on labels for the gin it 
redistills; by the words “Prepared By” on labels for some of its 
cordials and other beverages which it compounds; and by the words 
“Bottled By” or “Prepared By” on labels for whiskies. Labels for 
some of its cordials carried nothing but the name of the product to 
indicate that they were not distilled by respondent. The use of a 
magnifying glass is required to tell what the name is preceded by on 
the labels on bottles portrayed in some of its advertising matter. Its 
symbol of an arrow piercing a target, with the legend “A product of 
Arrow” is reproduced on the illustrations of some of its whiskey bot- 
tles. In a September 1935, advertisement of its Clark’s Pure Rye, 
the corporate name is preceded by the words “Distilled and Bottled 
in Peoria.” Respondent nearly always used the words “Peoria, 
Illinois,” long and well known as a whiskey distilling center in plain 
type in conjunction with, and close juxtaposition to, its corporate name 
on its labels and in its advertising. In one newspaper advertisement 
published by respondent, one of its brands was described as follows: 
“Pride O’Peoria, one of the outstanding products of the whiskey center 
of the world.” 

The Commission finds that in the course and conduct of its busi- 
ness as aforesaid, by the use of word “Distilleries” in its corporate 
name, printed on its stationery, advertising, and on the labels attached 
to the bottles in which it sells and ships its said products, and in 
various other ways, respondent represents to its customers, and fur- 
nishes them with the means of representing to their vendees, both 
retailers and the ultimate consuming public, that the said whiskies, 
gins, and other spirituous beverages therein contained were by it 
manufactured through the process of distillation from mash, wort. or 
wash, when, as a matter of fact, respondent is not a distiller nor a dis- 
tillery, does not distill the said whiskies, gins, or other spirituous bev- 
erages by it so bottled, labeled, sold, and transported, and merely by 
the use of a still, as aforesaid, in the rectification of alcoholic spirits 
by redistillation over Juniper berries and other aromatics, respondent 
does not distill the gins by it so bottled, labeled, sold, and transported 
in the sense in which the word “distilled” is commonly accepted and 
understood by those engaged in the liquor trade and by the public. 
Respondent does not own, operate, or control any place or places where 
such beverages are manufactured by the process of original and con- 
tinuous distillation from mash, wort, or wash through continuous 
closed pipes and vessels until the manufacture thereof is complete. 

Par. 6. Twenty-seven lay witnesses, representative of many differ- 
ent professions, trades, and occupations, such as surgeons, contractor, 
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civil engineer, insurance agent, etc., were called to the stand and 
examined to test the reaction of a representative cross-section of the 
general public to such terms as “distilleries” and “distillers” when 
used in connection with whiskey or the distilled spirits industry, and 
all of them testified in substance that by “distilleries” they under- 
stood the place of manufacture of spirits, whiskey, or liquors from 
raw materials; that by “Arrow Distilleries, Inc.” they would nat- 
urally assume respondent to be engaged in such manufacturing proc- 
ess; and all but two or three clearly indicated that they would be 
influenced in the purchase of respondent’s products in preference 
to the products of others, by reason of the word “Distilleries” being 
included in the respondent’s trade or corporate name. These wit- 
nesses were fairly representative of the Peoria and Chicago, IIl., 
and Milwaukee, Wis. public. Some of these witnesses gave reasons 
for such preference as follows: 

Would think such products came from a reputable concern; 

For responsibility ; 

Possibly just the psychology of it; 

Would just naturally take it that it was a product you could rely upon; 

Would assume that the distillery would be a manufacturer who would stand 
behind its product from the time the thing started until it was finished; 

Where you see the word “distilleries” you know it is genuine; 

The testimony of many liquor tradesmen, retailers, and wholesalers 
was substantially to the same effect, namely, that they had observed, 
from their contacts in selling the public, a definite preference for 
distillery packaged products. 

Respondent produced seventy members of the public who had no 
such preference for distillery bottled packages, and it is unques- 
tionably true that there are many drinkers who, in buying liquors, 
are governed principally by a brand name established by advertis- 
ing or by long usage, or who are governed by taste and quality which 
is known to them, without regard to the source of bottling. The 
Commission finds, however, that there is a substantial portion of the 
liquor purchasing public which prefers to buy spirituous liquors, 
including gins, which have been bottled or packaged by distilleries. 

Par. 7. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 2 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash, as aforesaid, whiskies, 
gins, and other spirituous beverages sold by them, and who truth- 
fully use the words “distillery,” “distilleries,” “distillers,” or “distill- 
ing” as a part of their corporate names and on their stationery, ad- 


vertising, and on the labels of the bottles in which they sell and 
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ship such products. There are also among such competitors corpo- 
rations, firms, partnerships, and individuals engaged in the business 
of rectifying, blending, and bottling whiskies, gins, and other spirit- 
uous beverages who do not use the words “distillery,” “distilleries,” 
“distilling,” or “distillers” as a part of their corporate names, nor 
on their stationery, nor on the labels attached to the bottles in which 
they sell and ship their said products. 

Par. 8. This record contains evidence of undisputed instances 
where liquor dealers purchased beverages in substantial quantities 
from this respondent under the erroneous belief, induced by respond- 
ent’s name, that respondent was the actual distiller of the grain prod- 
ucts that it sold, and because their customers preferred to buy 
whiskey distilled by the firm which bottled it. The representation 
by respondent as set forth in paragrapth 5 hereof is calculated to, 
has the capacity and tendency to, and does, mislead and deceive 
dealers and the purchasing public into the belef that the whiskies, 
gins, and other spirituous beverages sold by the respondent are 
manufactured and distilled by it from mash, wort, or wash as afore- 
said, and is calculated to, and has the capacity and tendency to, and 
does, induce dealers and the purchasing public, acting in such be- 
lief, to purchase the whiskies, gins, and other spirituous beverages 
rectified, blended, and bottled by the respondent, thereby diverting 
trade to respondent from its competitors who do not, by their cor- 
porate name, or in any other manner, misrepresent that they are 
distilleries, or that they manufacture by distillation from mash, 
wort, or wash as aforesaid, whiskies, gins, and other spirituous 
beverages, and thereby respondent does substantial injury to sub- 
stantial competition in interstate commerce. 

Par. 9. The Commission’s complaint in this case was issued prior 
to the decision of the United States Supreme Court in the case of 
A. L. A. Schechter Poultry Corporation, et al. vs. United States 
(295 U. S. 495), and contained two counts. Count one specifically 
charged a violation of the Federal Trade Commission Act, and count 
two charged that the practices of respondent, as hereinbefore set 
out, were unfair methods within the meaning of the Federal Trade 
Commission Act because they were in violation of Section 3 of 
Title I of the National Industrial Recovery Act, which was invali- 
dated by the aforesaid decision. For that reason the Commission 
is dismissing the complaint as to count two thereof. 

Par. 10. Existing regulations promulgated under the Federal 
Alcohol Administration Act approved August 29, 1935 (49 Stat. L. 
977), which regulations became effective August 15, 1936, provide 
that rectifiers who redistill tax-paid purchased alcohol over juniper 
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berries and other aromatics may call such resulting product “dis- 
tilled gin,” and require that the labels shall state thereon who 
distilled it. For this reason the Commission has excepted from the 
application of its order herein gins so produced by this respondent. 


CONCLUSION 


_The aforesaid acts and practices of the respondent Arrow Dis- 
tilleries, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before W. W. Shep- 
pard, Joseph A. Simpson, and John W. Addison, examiners of the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
herein, and oral arguments by John J. Keenan, Edward W. Thomer- 
son, and PGad B. Morehouse, counsel for the Commission, and by 
Shurtleff and Niehaus, and Lawrence A. Jacobson, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of an Act of Congress approved September 26, 1914, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent, Arrow Distilleries, Inc., its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of whiskies, gins, or other 
spirituous beverages, in interstate commerce or in the District of 
Columbia, (except gins produced by it through a process of rectifica- 
tion whereby alcohols purchased, but not produced, by respondent 
are redistilled over juniper berries and other aromatics), do forth- 
with cease and desist from: ae 

Representing, through the use of the word “Distilleries” in its 
corporate name, on its stationery, advertising, or on the labels at- 
tached to the bottles in which it sells and ships said products, or in 
any other way by word or words of like import, (a) that it is a 
distiller of whiskies, gins, or other spiritous beverages; or (b) that 
the said whiskies, gins, or other spirituous beverages were by it 
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manufactured through the process of distillation; or (c) that it owns, 
operates, or controls a place or places where any such products are 
by it manufactured by a process of original and continuous distilla- 
tion from mash, wort, or wash, through continuous closed pipes and 
vessels until the manufacture thereof is completed, unless and until 
respondent shall actually own, operate, or control such a place or 
places. 

It is further ordered, That the aforesaid complaint be and the same 
is hereby dismissed as to count 2 thereof. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying, and has complied, 
with the order to cease and desist hereinabove set forth. 
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SWEET CANDY COMPANY 


‘COMPLAINT, AND MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 


VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2621. Complaint, Nov. 11, 1935—Decision Dec. 31, 1936 


Where a corporation engaged in manufacture and sale of candy, including both 


“straight” or “staple” goods and “draw” or “deal” push card and punch 
board assortments, in one of which number of bars received in return 
for five-cent punch depended on chance selection of legend concealed within 
partially perforated disk and upon making of last sale, and in other of 
which chance five-cent punch from 200-hole board determined, in accord- 
ance with number punched, whether one of several sixty-cent boxes, one 
of a number of thirty-cent boxes, or nothing other than chance to punch, 
was secured by purchaser— 


Sold said assortments, with cards and boards, to jobbers and to retailers, so 


packed and assembled, with its knowledge, that they might be used 
for distribution to purchasing public by lot or chance without alteration 
or rearrangement by retailer, by whom they were thus resold by lot or 
chance to public, in competition with concerns who regard such a method 
of sale and distribution as morally bad and one which encourages gambling 
and especially among children, who constitute substantial number of the 
consumers purchasers of the “draw” or “deal,” and particularly, such push 
ecard candy, and as injurious to the industry in merchandising a chance or 
lottery rather than candy, and as providing retailers with the means of 
violating the laws of the several States, and who refuse to sell candy so 
packed and assembled that it can be resold to public by lot or chance; 


‘With result of putting at a disadvantage, by reason of their said refusal to 


adopt such practice, said competitors, who can compete on even terms only 
through following same to meet demand and preference for such candy 
from retailers, who find “draw” or “deal” candy more salable than the 
“straight” or “staple” candy, sale of which showed a marked decrease, some 
competitors began sale and distribution of candy to public by lot or chance, 
public and competitors were prejudiced and injured, trade was diverted 
from them to it and to others employing similar methods of sale, and there 
was a restraint upon and a detriment to the freedom of fair and legitimate 
competition in the industry, and a violation of public policy in such sale 
to consuming public: 

Held, That such acts and practices, under the conditions and circumstances set 
forth, were to the prejudice of the public and competitors and constituted 


unfair methods of competition. 
Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry GC. Lank and Mr. P. C. Kolinski for the Commission. 
Dey, Hoppaugh, Mark & Johnson, and Mr. F. W. James, of Salt 


Lake City, Utah, for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that Sweet Candy 
Company, a corporation, hereinafter referred to as respondent has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapyH 1. Respondent is a corporation, organized under the laws 
of the State of Utah, with its principal place of business in the city 
of Salt Lake City, State of Utah. Respondent is now, and for several 
years last past has been engaged in the manufacture of candy and the 
sale and distribution thereof to wholesale and retail dealers located at 
points in the various States of the United States, and causes said prod- 
ucts, when so sold, to be transported from its place of business in Salt 
Lake City, State of Utah, to purchasers thereof in other States of 
the United States, at their respective places of business, and there is 
now, and has been for several years last past, a course of trade and 
commerce by said respondent in such candy, between and among the 
States of the United States. In the course and conduct of the said 
business, respondent is in competition with other corporations and with 
individuals and partnerships engage in the sale and distribution of 
candy and candy products in commerce between and among the va- 
rious States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used by 
respondent, but this list is not all inclusive of the various packages, 
nor does it include all the details of the several sales plans which re- 
spondent has been or is using in the distribution of candy by lot or 
chance: 

(2) One of said assortments is designated and described by re- 
spondent as “Play Ball,” and consists of a number of candy bars to- 
gether with a device commonly called a push card. The candy con- 
tained in said assortment is distributed to purchasers in the following 
manner : 
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The push card has a number of partially perforated dises, and when 
a push is made and the disc separated from the card, a legend is dis- 
closed. Sales are 5¢ each, and the card bears statements informing 
customers and prospective customers as follow: 


ALL WINNERS NO BLANKS 
ERO Eade Cre eee eee Te iee AR oot ey Ypres Receives 5 Candy Bars 
Ty AEG he iG Fy ae ae ee ee Ee ae Receives 4 Candy Bars 
219 STN 2 Bee ee oa ee ere ee Receives 3 Candy Bars 
ia Seams Geo) 6 PR Ae 2 Sie aS Lia a Receives 2 Candy Bars 
A SSSYS DAT GEST | Spe i Sia ie Rage Receives 1 Candy Bar 
OR elie es ator ee ale AA, EN pe ti Receives 1 Candy Bar 
Wed ae SEPSIS IY PER Beige Sele tt te > stat) a Receives 1 Candy Bar 


Last Sale receives 6 Candy Bars 


The legends on the discs or pushes are effectively concealed from 
the purchaser and prospective purchaser until a selection has been 
made and the disc separated from the card. The fact as to whether a 
purchaser receives one candy bar, two candy bars, three candy bars, 
four candy bars, five candy bars or six candy bars for the price of 5¢, 
is thus determined wholly by lot or chance. 

(6) Another assortment manufactured and distributed by the 
respondent is described as “See-Pak Assortment or Deal.” This as- 
sortment consists of fifteen small packages of candy, eight larger 
packages of candy, a display easel and tray, together with a 200-hole 
punch board. The packages of candy in said assortment are dis- 
tributed in the following manner: 

Punches from said board are 5¢ each, and when a punch is made a 
number is disclosed. The board bears the statements or legends in- 
forming the customer and prospective customer as to which numbers 
receive one of the small packages of candy and which numbers receive 
one of the larger packages of candy. The numbers on said board are 
effectively concealed from the purchasers and prospective purchasers 
until a selection has been made and the particular punch separated 
from the board. A purchaser who does not qualify by obtaining a 
number calling for one of the small packages of candy or one of the 
larger packages of candy receives nothing for his money other than 
the privilege of pushing a number from the board. The fact as to 
whether a purchaser receives no merchandise, or receives one of the 
small packages of candy or one of the larger packages of candy for 
the price of 5¢, is thus determined wholly by lot or chance. 

(c) Another assortment manufactured and distributed by respond- 
ent is designated and described as “Sweet’s Sportsman’s Delight.” 
This assortment consists of fifteen small packages of candy, eighteen 
larger packages of candy, one fishing rod, one fishing basket, and one 
portable refrigerator, together with a device commonly called a 
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punch board. The said packages of candy and the other articles of 
merchandise are to be given as prizes to purchasers of punches from 
said punch board, in the following manner: 

The punch board has 800 punches, and is divided into 40 sections. 
Punches are 5¢ each, except that the last five punches in each section 
are free. The numbers run from 1 to 800, but are not arranged in 
numerical sequence, and the numbers are effectively concealed from the 
purchaser until a selection has been made and the punch separated 
from the board. The said punch board bears legends or statements 
informing the purchaser and prospective purchaser that the last five 
numbers in each section are free, and that certain numbers receive 
one of the small packages of candy, certain other numbers receive 
one of the larger packages of candy, and that number 333 receives the 
fishing pole and number 666 receives the fishing basket, and that the 
last punch receives the portable refrigerator. Purchasers of punches 
who do not qualify by purchasing one of the numbers referred to on 
said card receive nothing for their money other than the privilege of 
punching a number from the board. The fact as to whether a pur- 
chaser receives one of the small packages of candy, one of the larger 
packages of candy, the fishing pole or the fishing basket, or receives 
nothing of value for his money, is thus determined wholly by lot or 
chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein- 
above set forth, as a means of inducing purchasers thereof to pur- 
chase respondents said products in preference to candy offered for sale 
and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public, as above 
alleged, involves a game of chance or the sale of a chance to procure 
additional bars of candy or packages of candy or other articles of mer- 
chandise in the manner alleged, are contrary to the established public 
policy of the several States of the United States and of the Govern- 
ment of the United States, and in many of the States of the United 
States are contrary to local criminal statutes. 

By reason of said facts many persons, firms, and corporations who | 
make and sell candy in compettition with respondent, as above alleged, | 
are unwilling to offer for sale or sell candy so packed and assembled 
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as above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, or the sale with such 
candy of a chance to procure additional bars of candy or packages of 
candy or other articles of merchandise by chance; and such competi- 
tors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said methods and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methods. Many dealers in candy are in- 
duced to purchase said candy so offered for sale and sold by respond- 
ent, in preference to all others, because said ultimate purchasers give 
preference to respondent’s said candy on account of the said game of 
chance involved therein. The use of said methods by respondent 
has the tendency and capacity unfairly, and because of said game of 
chance alone, to divert to respondent trade and custom from its said 
competitors who do not use the same or equivalent methods, to ex- 
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or equivalent methods; to lessen com- 
petition in said candy trade, and to tend to create a monopoly of 
said candy trade in respondent and such other distributors of candy 
as use the same or equivalent methods, and to deprive the purchasing 
public of the benefit of free competition in said candy trade. The 
use of said methods by the respondent has the tendency and capacity 
unfairly to eliminate from said candy trade all actual competitors, 
and to exclude therefrom all potential competitors who do not adopt 
and use said methods or equivalent methods that are contrary to 
public policy and to criminal statutes as above alleged. ms 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance, because 
such methods are contrary to the public policy or to the criminal stat- 
utes of certain of the States of the United States, or because they are 
of the opinion that such methods are detrimental to public morals and 
to the morals of the purchasers of said candy, or because of any or 
all of said reasons. 

Par. 7. The aforementioned methods, acts and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts and prac- 
tices constitute unfair methods of competition in commerce within 
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the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Mopirrep FInpriNes as To THE Facts AND ORDER 


Purstiant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 11, 1935, issued and served 
a complaint upon the respondent, Sweet Candy Company, charging 
that respondent has been and was using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act of Congress. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and evidence in support of the allegations 
of the complaint were introduced by Henry C. Lank and P. C. 
Kolinski, attorneys for the Commission, and in defense of the allega- 
tions of the complaint by Messrs. Dey, Hoppaugh, Mark & Johnson 
and F. W. James, attorneys for the respondent, before Miles J. 
Furnas, an examiner of the Commission, theretofore duly designated 
by it, and said testimony and evidence were duly recorded and filed 
in the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on said complaint, 
the answer thereto, testimony and evidence, briefs in support of the 
complaint and in opposition thereto, and the oral arguments of the 
counsel aforesaid, and the Commission having duly considered the 
same and being fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Sweet Candy Company, is a corpora- 
tion organized under the laws of the State of Utah, with its principal 
office and place of business in Salt Lake City, State of Utah. 
Respondent is now, and for several years last past has been engaged 
in the manufacture of candy in Salt Lake City and in the sale and 
distribution thereof to retail dealers and jobbers located in the State 
of Utah and other States of the United States. It causes the said 
candy when sold to be shipped or transported from its principal 
place of business in the State of Utah to purchasers thereof in Utah 
and in the States of the United States other than the State of Utah. 
In so carrying on said business, respondent is and has been engaged 
in interstate commerce and is and has been engaged in active competi- 
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tion with other corporations and with partnerships and individuals 
engaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. Among the candy manufactured and sold by respondent 
are several assortments composed of a number of bars of candy of 
uniform size, shape and quality, together with a device commonly 
called a “push card,” and in addition thereto, are several assortments 
composed of a number of packages of candy of varying size, together 
with a device commonly called a “punch board.” In one of the last 
mentioned assortments, the respondent also includes several articles 
of merchandise other than packages of candy. The respondent 
manufactured and distributed several assortments with which a 
“push card” or “punch board” was included, involving the same lot 
or chance feature in the distribution to the ultimate consumer and 
varying only in detail. 

Illustrative of the sales method involved, where a “push card” was 
included with the assortment, was one which the respondent desig- 
nated “Play Ball.” This assortment contained a number of bars of 
candy of uniform size, shape and quality. The “push card” included 
with this assortment bore legends at the top thereof stating the 
manner in which the bars in said assortment were to be distributed 
to the ultimate purchaser. These legends were as follows: 


5¢ PLAY BALL 5¢ 

a a 
SALE SALE 

ALL WINNERS NO BLANKS 

BSW 3.5 Dd 32 Be feet Se Ee a a ee Receives 5 Candy Bars 
aE es ee hee i a re ee ee Receives 4 Candy Bars 
OES SOE ee ee ee ee ea Receives 3 Candy Bars 
GTB So) A ee eee ey eae ee eee ees Receives 2 Candy Bars 
Pye OLA Al ee ee eee ae Receives 1 Candy Bar 
TGA 1 BY NN ek a ee ea Receives 1 Candy Bar 


Receives 1 Candy-Bar 
Last Sale receives 6 Candy Bars 


The “push card” also had, immediately below the legends quoted, 
110 partially perforated discs and under each disc was a legend 
corresponding to one of the legends above. Such legend was effec- 
tively concealed from the purchaser and prospective purchaser until 
a purchase or selection had been made and the partially perforated 
disc separated from the card. The candy contained in said assort- 
ment was distributed to the consuming public in accordance with the 
legends at the top of said “pushcard.” Sales were 5¢ each and by 
the use of said “push card,” the fact as to whether a purchaser 
25 


146756™—39—vol. 24 


350 FEDERAL TRADE COMMISSION DECISIONS 
Findings 24F.T.C. 


received more than one bar of candy contained in said assortment 
for the price of 5¢ was thus determined wholly by lot or chance. 
Illustrative of the sales method involved, where a “punch board” 
was included, was an assortment which the respondent designated 
“See-Pak Assortment.” This assortment contained a number of 
packages of candy which the respondent stated retailed for 60¢ each 
and a number of packages of candy which the respondent stated 
retailed at the price of 30¢ each. The “punch-board” included with 
this assortment bore legends at the top thereof stating the manner 
in which the several packages of candy in said assortment were to be 
distributed to the various purchasers. These legends were as follows: 


5¢ SEE-PAK ASSORTMENT 5¢ 
Numbers 5, 10, 20, 30, 40, 50 
Receive 60¢ SHH-PAK 


Numbers 60, 70, 80, 90, 100, 110, 120, 130, 140, 150, 160, 170, 180, 
190, 195 
Receive 380¢ SEH-PAK 


LAST PUNCH IN HACH SECTION RECEIVES 60¢ SEH-PAK 


The “punch board” also had, immediately below the legends quoted, 
200 holes in which slips of paper bearing numbers were secreted. 
The slips of paper and the numbers thereon were. effectively con- 
cealed from the-purchaser and the prospective purchaser until a 
punch or selection had been made and the particular slip of paper 
separated from the board. The packages of candy contained in said 
assortment were distributed to the consuming public in accordance 
with the legends at the top of said “punch board.” Sales were 5 
cents each, and by the use of said “punch board,” the facts as to 
whether a purchaser received one of the 30¢ boxes of candy, one of 
the 60¢ boxes of candy or merely the privilege of punching a number 
from the board, for the price of 5¢ was thus determined wholly by 
lot or chance. 

Par. 8. The candy assortments involving the lot or chance feature 
as above described, are generally referred to in the candy trade or 
industry as “draw” or “deal” assortments. Assortments of candy 
without lot or chance features in connection with their resale to the 
public, are generally referred to in the candy trade or industry as 
“straight” or “staple” goods. These terms will be used hereafter in 
these findings to distinguish these separate types of assortments. 

Par. 4. The wholesale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers. Respondent also sells 
its said assortments direct to retail dealers. Numerous retail dealers 
purchase the assortments described in paragraph 2 above either from 
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respondent or from wholesale dealers or jobbers, who in turn have 
purchased said assortments from the respondent and such retail deal- 
ers, display said assortments for sale to the public, as packed by the 
respondent, and the candy contained in the majority of said assort- 
ments is sold and distributed to the consuming public by means of 
said “push cards” and “punch boards” in the manner shown by the 
legends at the top of such “push cards” and “punch boards.” 

Par. 5. All sales made by respondent, whether to wholesalers and 
jobbers or to retail dealers, are absolute sales and respondent retains 
no control over said assortments after they are delivered to the whole- 
sale dealer or jobber or retail dealer. The assortments are assembled 
and packed in such manner that they may be used and are used by the 
retail dealer for distribution to the purchasing public by lot or chance 
without alteration or rearrangement. 

In the sale and distribution to jobbers and wholesale dealers for 
resale to retail dealers and to retail dealers direct of the assortments 
of candy, described in paragraph 2, respondent has knowledge that 
said candy will be resold to the purchasing public, by retail dealers 
by lot or chance, and it packs such candy in the way and manner 
described so that without alteration, addition or rearrangement thereof 
it may be resold to the public by lot or chance by said retail dealers. 

Par. 6. There are in the United States and in the territory served 
by this respondent many manufacturers of candy who do not manu- 
facture and sell “draw” or “deal” assortments of candy and who sell 
their “straight” or “staple” goods in interstate commerce, in competi- 
tion with the “draw” or “deal” candy and manufacturers of “straight” 
and “staple” goods have noted a marked decrease in the sales of their 
products whenever or wherever the “draw” or “deal” assortments have 
appeared in their markets. This decrease in the sale of “straight” or 
“staple” candy is due to the gambling or lottery feature indicated with 
the “draw” or “deal” candy. 

Witnesses from several branches of the candy industry testified in 
this proceeding to the effect that consumers preferred to purchase the 
“draw” or “deal” candy because of the gambling feature connected 
with its sale. The sale and distribution of “draw” or “deal” packages 
or assortments of candy or of candy which has connected with its sale 
to the public the means or opportunity of obtaining a prize or becom- 
ing a winner by lot or chance, teaches and encourages gambling among 
children who comprise a substantial number of the purchasers and 
consumers of this type of candy, particularly the assortments of candy 
bars which are sold and distributed to the consumers by means of 


“push cards.” 
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Par. 7. The sale and distribution of candy by the retailers by the 
methods described herein, is the sale and distribution of candy by 
lot or chance and constitutes a lottery or gaming device. 

Competitors of respondent appeared as witnesses in this proceeding 
and testified, and the Commission finds that many competitors re- 
gard such sale and distribution as morally bad and as encouraging 
gambling, especially among children; as injurious to the candy in- 
dustry, because it results in the merchandising of a chance or lottery 
instead of candy; and as providing retail merchants with a means of 
violating the laws of the several states. Because of these reasons, 
some competitors of respondent refuse to sell candy so packed and 
assembled that it can be resold to the public by lot or chance. These 
competitors are thereby put to a disadvantage in competing. The 
retailers, finding that they can dispose of more candy by the “draw” 
or “deal” method, buy from respondent and others employing the 
same methods of sale, and thereby trade is diverted to respondent 
and others using similar methods from said competitors. Such com- 
petitors can compete on even terms only by giving the same or similar 
devices to retailers. This, they are unwilling to do and their sales 
of “straight” or “staple” candy show a marked decrease. The sale 
and distribution of candy by lot or chance provides an easy means 
of disposing of such products. There is a constant demand for candy 
which is sold by lot or chance and in order to meet the competition of 
manufacturers who sell and distribute candy which is sold by such 
methods, some competitors have begun the sale and distribution of 
candy to the public by lot or chance. The use of such methods by 
respondent, in the sale and distribution of its candy, is prejudicial and 
injurious to the public and its competitors, and has resulted in the 
diversion of trade to respondent from its said competitors, and is a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 

Par. 8. Respondent sells its merchandise in the States of Utah, 
Idaho, Nevada, Wyoming, Colorado, Washington, Oregon, New 
Mexico, and California. The majority of its candy is sold as 
“straight” merchandise, less than 10% being assortments with which a 
“push card” or “punch board” is furnished. While the annual volume 
of business of the respondent was not shown exactly, an officer for 
the respondent testified, and the Commission finds that the respond- 
ent’s annual volume is substantial. 

Par. 9. The Commission finds that the sale and distribution in 
interstate commerce of assortments or packages of candy so packed 
and assembled as to enable retail dealers, without alteration, addition 
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or rearrangement, to resell the same to the consuming public by lot 
or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of respondent, Sweet Candy Com- 
pany, a corporation, under the conditions and circumstances set forth 
in the foregoing findings of fact are all to the prejudice of the public 
and respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, and constitute violation of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and evidence taken before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the charges of said complaint and in opposition thereto, briefs 
filed herein and oral argument of Henry C. Lank of counsel for the 
Commission, and F. W. James, of counsel for the respondent and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is hereby ordered, That the respondent, Sweet Candy Company, a 
corporation, its officers, directors, agents, representatives, and em- 
ployees, in the offering for sale, sale and distribution in interstate 
commerce of candy and candy products, cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers, for re- 
sale to retail dealers and to retail dealers direct, candy so packed and as- 
sembled that sales of said candy to the general public are to be made, 
or may be made by means of a lottery, gaming device or gift enterprise ; 

2. Supplying to, or placing in the hands of, retail and wholesale 
dealers and jobbers, packages or assortments of candy which are used, 
or may be used, without alteration or rearrangement of the contents, 
of such packages or assortments, to conduct a lottery, gaming device 
or gift enterprise in the sale or distribution of the candy or candy 
products contained in said assortments to the public; 

3. Supplying to, or placing in the hands of, retail and wholesale 
dealers and jobbers, assortments of candy, together with a device com- 
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monly called a “push card,” or a device commonly called a “punch 
board,” for use or which may be used in distributing or selling said 
candy to the public at retail; 

4, Furnishing to retail and wholesale dealers and jobbers a device, 
commonly called a “push card,” or a device commonly called a “punch. 
board” either with packages or assortments of candy or candy prod- 
ucts, or separately bearing a legend or legends, or statements, inform- 
ing the purchasing public that the candy or candy products are being 
sold to the public by lot or chance or in accordance with a sales plan 
which constitutes a lottery, gaming device or gift enterprise. 

It 1s further ordered, That the respondent, Sweet Candy Company, 
a corporation within 30 days after the service upon it of this order, 
shall file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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STERNHEIMER BROS., INC., TRADING AS ARMY & NAVY 
SUPPLY COMPANY AND ARMY GOODS STORE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2756. Complaint, Apr. 3, 1936—Decision, Dec. 31, 1936 


Where a corporation engaged in the operation of a number of retail stores in 
the District of Columbia and in the State of Virginia, and maintaining 
also a mail order business through which it solicited and accepted orders 
for merchandise out of its stock from persons in the various States other 
than that aforementioned, and successor to a concern long theretofore 
engaged chiefly in the purchase of goods from the Army and Navy Depart- 
ments of the United States Government and in the offer thereof for resale, 
and in competition, as such successor to aforesaid business, with those 
engaged in the marketing of goods similar to its own and who do not 
use. words “Army” or “Navy,” or either of them, in connection with their 
corporate or trade names or their advertisements or representations as to 
source or origin of merchandise sold by them— 

Made use of words “Army” and “Navy” in its corporate and various trade 
names under which it operated its various stores and branches of its 
said business, and including such names as “Army Goods Store,” “Army 
Store,” “Navy Store,” and “The Army and Navy Supply Company,” and 
featured its aforesaid various names in large signs affixed to its mercantile 
establishments, and in trade journals, catalogs, circulars, and advertise- 
ments in daily newspapers and other periodicals, with words “Army” or 
“Navy” of equal prominence with other portions of the name, notwith- 
standing fact that a substantial portion of its inventory had been drawn 
from the common marts of trade, and the theretofore sales by the Army 
and Navy Departments of large quantities of surplus and condemned 
material had been so sharply curtailed that, for a number of years last 
past, almost no goods had been sold; 

With result that various members of the purchasing public formed the con- 
clusion or received the impression and belief from use of aforesaid words, 
that goods to be purchased in store in question were substantially all, if 
not all, procured from aforesaid departments of the Government, and were 
of the quality and nature used by them, and that a substantial bargain, 
with reference to price and quality, would be obtained in such store, and 
with the result that a substantial number of such members of said public 
were induced, by virtue of such belief or impression, to make purchases 
of and from it, and with capacity and tendency to, and effect of, misleading 
and deceiving members of purchasing public into such false impression 
and belief and of causing an unfair diversion of trade from competitors 
who offer merchandise identical with the bulk of its inventory and pro- 
cured, like its own, from same source and ordinary marts of trade, with- 
out making use of such misleading and deceptive practice; to the sub- 
stantial injury of competition in commerce: 
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Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Charles F. Diggs, trial examiner. 
Mr. Alden S. Bradley for the Commission. 
Nelson & Nelson, of Richmond, Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Sternheimer 
Bros., Inc., trading as Army and Navy Supply Co. and Army Goods 
Store, hereinafter referred to as respondent, has been and now is 
using unfair methods of competition in commerce as “commerce” is 
defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrary 1. Said respondent, Sternheimer Bros., Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Virginia and having its principal office and place of busi- 
ness in the city of Richmond and State of Virginia. The respondent 
maintains a mercantile establishment owned and controlled by it 
located in the city of Washington within the District of Columbia. 

The respondent has, during its entire corporate existence and for 
more than three years last past, maintained within the city of Rich- 
mond, State of Virginia and the city of Washington, District of 
Columbia a general mercantile business and has sold and caused to be 
sold and still causes merchandise in which it deals to be sold and trans- - 
ported from its place of business in the city of Richmond into and 
through the District of Columbia and the various States of the United 
States other than the State of Virginia, to purchasers of the same; has 
sold and caused and still causes merchandise in which it deals to 
be transported from its place of business in the District of Columbia 
into and through the various States of the United States; and has 
sold and caused and still causes merchandise in which it deals to be sold 
and transported from its place of business in the city of Washington, 
District of Columbia throughout the said District of Columbia, in 
commerce, within the intent and meaning of “commerce” appearing 
in the act hereinabove set forth. 

In the course and conduct of its business, respondent is in compe- 
tition with other individuals, copartnerships and corporations en- 
gaged in the sale and distribution of like merchandise throughout the 
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various States of the United States and throughout the District of 
Columbia. 

! Par. 2. In the course and conduct of the business of the respondent, 
it has operated continuously in the city of Richmond and State of 
Virginia under the trade name “Army and Navy Supply Co.” and in 
the city of Washington under the trade name “Army Goods Store.” 
By the implied representation of the trade names related, purchasers 
are led to believe that the stock of merchandise held out to the pur- 
chasing public by the respondent was made for, or purchased from 
the Army or Navy Departments of the United States Government but 
virtually none of the merchandise is purchased at any Army or Navy 
surplus or refuse goods sales. The small amount of such Army or 
Navy goods carried by the respondent, if any, is bought from jobbers, 
wholesalers and others who buy at such Army or Navy reject or refuse 
goods sales. The remainder of the respondent’s stock of merchandise 
consists of the usual stock found generally in ordinary mercantile es- 
tablishments and is procured from the common marts of trade. It is 
purchased from those sources from which the general merchant buys 
his stock of goods and is not purchased from the Army or Navy or 
from those who purchase merchandise at any Army or Navy surplus 
or refuse sales. The respondent is in no way connected with the Army 
or Navy and has no affiliation, association, or working agreement with 
such Departments. 

Par. 3. There are among the members of the purchasing public, a 
substantial number thereof who have a preference for the purchase of 
goods, wares, and merchandise actually procured from the United 
States Army or Navy Departments in the belief that they thereby 
secure goods of superior quality to those of like price and design to be 
procured from other sources. 

There are among the competitors of said respondent, as referred to 
in paragraph 1 above, individuals, copartnerships, firms, and corpora- 
tions engaged in the sale and distribution of like and similar mer- 
chandise within the areas wherein the respondent trades, who do not 
falsely misrepresent the source of origin of their merchandise by 
the use of a false and misleading corporate or trade name. 

The above acts and practices of the respondent have and had the 
capacity and tendency to mislead and deceive and have misled and de- 
ceived a substantial number of the members of the purchasing public 
into the false belief that in purchasing from the respondent they were 
purchasing goods secured from the Army or Navy Departments of the 
United States Government and were actually securing a superior 
quality of goods for the price paid therefor. Such acts and practices 
of the respondent have diverted trade to the respondent from its com- 
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petitors engaged in the sale of merchandise of a similar quality and 
kind with that sold and offered for sale by the respondent in inter- 
state commerce, as aforesaid, and which said competitors refrain from 
falsely representing that the goods so sold and offered for sale by 
them are derived from the Army or Navy Departments of the United 
States Government and who do not use a false or misleading corporate 
or trade name in such business. 

Par. 4. The alleged acts and things done by the respondent are all 
to the injury and prejudice of the public and the competitors of re- 
spondent in interstate commerce and constitute unfair methods of 
competition in interstate commerce within the intent and meaning of 
Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 3, 1936, issued, and on April 6, 
1936, served, its complaint in this proceeding upon respondent, Stern- 
heimer Bros., Inc., trading as Army and Navy Supply Company and 
Army Goods Store, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer and to substi- 
tute therefor an answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and said substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the substitute answer, briefs and oral arguments 
of counsel having been waived, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent was organized in 1868 as the “L. Rose — 
Company” as a copartnership and was engaged chiefly in the business 
of purchasing goods from the Army and Navy Departments of the 
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United States Government and offering them for resale. Stern- 
heimer Bros., Inc., is a Virginia corporation, successor to said com- 
pany and such corporation maintains 16 retail stores scattered 
throughout the State of Virginia, variously operated under the trade 
names “Army Goods Store,” “Army Store,” “Navy Store.” At the 
time of the issuance of the complaint, respondent operated two stores 
in the District of Columbia under the name “Army Goods Store.” 

Par. 2. The respondent likewise maintains a rhail-order business 
under the trade name “The Army and Navy Supply Company,” 
which solicits and accepts orders for merchandise out of the stock of 
the respondent corporation from various firms, persons, partnerships 
located in the various States of the United States other than the State 
of Virginia. It transports or causes the commodities so ordered to be 
transported into and through the various States of the United States 
and the District of Columbia to such purchasers. 

The respondent has maintained and now maintains a constant cur- 
rent of trade and commerce among and between the various States of 
the United States and the District of Columbia in said goods, wares, 
and merchandise. 

Par. 3. There are among the competitors of respondent in com- 
merce, among and between the various States of the United States, 
persons, partnerships, firms, and individuals engaged in the market- 
ing of like merchandise but who do not use the words “Army” or 
“Navy” or either of them in connection wtih their corporate or trade 
name or in connection with their advertisements or representations 
as to the source of origin of the merchandise which they sell. 

Par. 4. From approximately 1920 until the year 1927, the Army 
and Navy Department of the United States Government sold large 
quantities of surplus and condemned material. Subsequent to 1927, 
these sales have been so sharply curtailed that since the year 1932 
almost no goods have been sold. 

Par. 5. Of the inventory of the respondent, a substantial portion 
thereof has been drawn from the common marts of trade. 

Par. 6. The respondent corporation causes its various trade names 
to be displayed in large signs affixed to its mercantile establishments, 
in trade journals, catalogues, circulars, advertisements appearing in 
daily newspapers and other periodicals with the words “Army” and 
“Navy” or either of them featured as prominently as other portions 
of its name. 

Par. 7. Various members of the purchasing public, upon observ- 
ing the use of the words “Army” and “Navy” in connection with the 
corporate name of the respondent and in its circulars and advertise- 
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ments, as hereinabove stated, have formed the conclusion or received 
the impression and belief, from the use of such words, that the goods 
to be purchased in said store were substantially all, if not all, pro- 
cured from the Army and Navy Departments of the United States 
Government; that the goods were of the quality and nature used by 
said Departments; that a substantial bargain with reference to price 
and quality would be obtained in such store; and a substantial number 
of such members of the purchasing public have been induced, by virtue 
of such belief or impression, to make purchases of and from the 
respondent. 

Par. 8. The use by the respondent of the words “Army” and 
“Navy” in connection with its corporate name and its various trade 
names in its advertisements and circulars, as above described, had and 
has the tendency and capacity to, and did and does, in fact, mislead 
and deceive members of the purchasing public into the false impres- 
sion and belief as set forth in paragraph 7 hereof. 

Par. 9. The use of the words “Army” and “Navy” in connection 
with the corporate and trade names, circulars and advertisements of 
the respondent, has caused and causes an unfair diversion of trade 
from competitors of the respondent who offer to sell merchandise 
identical with the bulk of the inventory of the respondent and pro- 
cured from the same source, 1. e., the ordinary marts of trade, but 
who do not make use of such misleading and deceptive practices, and 
has caused and now causes substantial injury to competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Sternheimer 
Bros., Inc., trading as Army and Navy Supply Company and Army 
Goods Store, are to the prejudice of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 


herein on December 380, 1936, by respondent admitting all the material | 


allegations of the complaint to be true and waiving the taking of 


further evidence and all other intervening procedure, and the Com- 
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mission having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” 

It is ordered, That the respondent, Sternheimer Brothers, Inc., a 
corporation, also trading as Army & Navy Supply Company and 
Army Goods Store, or under any other trade name, its officers, repre- 
sentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of goods, wares and merchandise in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Using in connection with its corporate name or trade names 
the words “Army” and “Navy” or either of them. 

2. Advertising or causing to be advertised in any circulars, cat- 
alogues, trade journals, daily newspapers or other periodicals the 
words “Army” and “Navy” or either of them, descriptive of or in 
connection with any merchandise sold or offered to be sold to the 
public unless the said merchandise has been actually procured from 
the Army or Navy Departments of the United States Government. 

Provided, however, That for a period of three years the words 
“Formerly Army Goods Store,” “Formerly Navy Goods Store,” and 
“Formerly The Army & Navy Supply Company” may be used, and 

Provided, however, That the terms of Section 2 hereof shall not, 
apply to such contracts for advertising as may have been entered into 
prior to the issuance and service of this order. 

It is further ordered, That respondent shall, within 90 days after 
the service upon it of a copy of this order, file with the Commission 
an interim report in writing setting forth in detail the manner and 
form in which this order has been complied with. 

And it is further ordered, That respondent shall, within 36 months 
after the service upon it of a copy of this order, file with the Com- 
mission a final report in writing setting forth in detail the manner 
and form in which this order has been complied with and con- 


formed to. 
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In THE MatTrer oF 


RETAIL FURNITURE DEALERS’ ASSOCIATION OF 
ST. LOUIS, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2757. Complaint, Apr. 9, 1936—Decision, Dec. 31, 1936 


Where the retail furniture dealers’ association of St. Louis, members of which 


were engaged in the purchase of furniture and allied products including, 
usually, electric refrigerators and radios, from various manufacturers, dis- 
tributors, wholesalers, jobbers, and dealers in many different States, and 
in reselling such furniture and merchandise at retail to various members 
of the consuming public in Missouri and Illinois and in other States of the 
trade area adjacent thereto, and some of the members of which were, 
during the time herein concerned, engaged in commerce between and among 
the different States and in trade, business, and commerce which had a 
direct and substantial effect upon interstate commerce in furniture and 
allied products, including electric refrigerators and radios, and some of 
the members of which, thus engaged, were in substantial competition with 
others similarly engaged in the purchase and sale at retail and distribution 
of such products; and the officers and executive board members of said 
association; in pursuance of objects for which created and to enhance 
and promote the volume of trade, business, and profits of its members, 
and incident to certain policies, sales methods, and trade practices which 
they sought to have and, which, to some extent, were put into effect by 
manufacturers, distributors, wholesalers, and jobbers engaged in interstate 
commerce and trading in area in question— 


(a@)| Requested such wholesalers, jobbers, and manufacturers, selling furniture 


(d) 


(c) 


and allied products in area in question, to adopt, follow and adhere to policy 
and practice that no sales of such products be made by them directly to 
ultimate consumer or to their own employees, except for latters’ personal 
use, or to contractors, institutions, hotels, apartment-house operators, real- 
estate dealers, or large industrial plants, and that requests from ultimate 
consumers to buy merchandise from them, to be billed through some retail 
dealer, be refused, and such customer be required to purchase from a “reg- 
ular” retailer, and that no sales or deliveries be made by them to homes 
of ultimate consumers and no merchandise be sold to salesmen for any 
furniture retailer unless sold, billed, and delivered to such dealer; 

Requested such wholesalers, etc., to adopt, follow and adhere to policy and 
practice that no orders for merchandise be accepted by them from dealers 
in cities other than St. Louis, Mo., or Hast St. Louis, Ill, where delivery 
thereof was to be made in said two last-named cities, and that no mer- 
chandise at any time be donated by them or placed on consignment basis 
with anyone, except for short period for window or floor display only; 
Requested such wholesalers, etc., to adopt, follow, and adhere to policy 
and practice that they do not sell merchandise to concerns who sell at retail 
and who, in so doing, hold themselves out to public and to their customers 
as contract home furnishers operating on basis similar to that of whole 
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salers, and also that they do not go upon the sales floor of any retailer 
and talk to purchasers or prospective purchasers of line of merchandise 
offered for sale in particular retail store or department thereof; and 

Where said association, in order to make such sales methods, policies and 
practices effective and require compliance therewith by all such manu- 
facturers, etc., trading in said area, acting through its officers and execu- 
tive board— 

(@) Announced adoption by it of aforesaid selling methods, policies and 
practices in bulletins and letters distributed among its members and sent 
to manufacturers and distributors, and set forth, in bulletins or circulars 
to its members, names of manufacturers and distributors who cooperated 
or agreed to cooperate in enforcement of such sales methods and policies 
adopted by it; 

(e) Acquainted manufacturers and distributors with names of those who, it 
asserted, were not entitled and should not be permitted to buy furniture 
at wholesale prices, and sought and obtained promises and assurances of 
cooperation by manufacturers, wholesalers and jobbers to the end that all 
ultimate consumers of merchandise would be refused the advantage of 
buying at wholesale and would be required to purchase merchandise only 
through regular retail stores; and 

Where some of said association members, following discussion and the advo- 
cating of the adoption by the association of the policy that all members 
impose a carrying charge, in addition to the advertised cash price, for 
merchandise sold on installments or deferred payment plan, and acting 
without authority from the association— 

(f) Interviewed certain manufacturers, distributors, jobbers, and wholesalers 
engaged in interstate commerce in trade area in question, in furtherance 
of their desire that said manufacturers, etc., adopt a policy of selling only 
to such retailers in said area aS impose such a carrying charge, and inti- 
mated, in some cases, that they did not intend to purchase products han- 
dled by such manufacturers, etc., as later sold or continued to sell the same 
to those retailers who did not use or impose such charges, with capacity 
and tendency to instill in the minds of said manufacturers, ete., belief 
that it, i. e, the association, had adopted and was pursuing practices 
and policies above set forth and requiring all its members to impose a 
carrying charge on installment or deferred payment plan merchandise, as 
above set forth, and was attempting to compel them to desist from selling 
their respective lines to dealers competing with the members who did not 
conform in the above respects and to induce some of said manufacturers, 
ete., to believe that if they persisted in selling their products to such non- 
conforming furniture dealers, association members would cease buying said 
lines from them, and with tendency, as result thereof, to impel latter to 
refuse to sell their said lines to those furniture dealers in and around said 
named cities and who did not thus conform; and 

With capacity and tendency, by reason of said plan, program, and undertak- 
ing, and acts and practices and selling methods and policies in pursuance 
thereof in trade area in and around said cities and in Missouri, Illinois, 
and adjoining States, to (1) monopolize in certain of said members business 
of dealing in and distributing furniture and allied products, including 
electric refrigerators and radios, (2) lessen and restrain competition in 
said line of products and deprive purchasing and consuming public of 
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advantages in price, service, and other considerations which they would 
receive and enjoy under conditions of normal, unobstructed, free, and fair 
competition therein, (8) substantially increase cost to purchasers of such 
products, (4) discriminate against some business enterprises which were 
or had been engaged in selling and distributing same, (5) obstruct, hamper, 
and interfere with normal and natural flow of trade in commerce in furni- 
ture and allied products into, through, and from said trade area, and (6) 
prejudice and fetter the public and manufacturers, producers, distributors, 
and competing retailers who did not conform to their program or methods 
or did not desire to do so: 

Held, That such acts and practices were to the prejudice of the public and com- 
petiiors and constituted unfair methods of competition. 

Mr. Walter B. Wooden and Mr. Allen C. Phelps, for the Commis- 
sion. 

Mason, Spalding & McAtee, of Washington, D. C., for Manne 
Brothers Furniture Co. and some thirty-four other concerns as mem- 
bers of said respondent association, and for Peter M. Igoe, as presi- 
dent of said association and for various other officers of said associa- 
tion, and for Benjamin Weisman and various other members of the 
executive board of said association (for some of which various 
respondents there also appeared as counsel and attorneys all but the 
last three, below named, who alone represented their respondent 
clients). ‘ 

Greensfelder & Grand, of St. Louis, Mo., for Manne Brothers Fur- 
niture Co., American Furniture Co., Wellston Furniture Co., Joseph 
Manne, and Joseph Lasky. 

Burnett, Stern & Liberman, of St. Louis, Mo., for Union-May- 
Stern Co. and Benjamin Weisman. 

Mr. A. B. Frey, of St. Louis, Mo., for Goldman Bros., Inc., and 
Stanley Goldman. 

Eliot, Blayney & Bedal, of St. Louis, Mo., for Lammert Furniture 
Co. and Martin Lammert. 

Igoe, Carroll & Keefe, of St. Louis, Mo., for Hellrung & Grim 
House Furnishing Co., Igoe House Furnishing Co., and Peter M. 
Igoe. 

Thompson, Mitchell, Thompson & Young, of St. Louis, Mo., for 
Rhodes-Burford House Furnishing Co. 

Jeffries, Simpson & Plummer, of St. Louis, Mo., for Gregson Fur- 
niture Co, and Shirley D. Gregson. 

Lewis, Rice, Tucker, Allen & Chubb, of St. Louis, Mo., for Dau, 
The House Furnisher, Inc. and Fred C. Dau, as treasurer and mem- 
ber of the executive board of said association. 

Mr. Jerome M. Steiner, of St. Louis, Mo., for Ideal Furniture Co. 
and Chas. Steiner. 
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Mr, Albert L. Schmidt, of St. Louis, Mo., for Mosley-Thuner Furni- 
ture Co. and James A Mosley. 

Mr. George C. Foster, of St. Louis, Mo., for John Alt Furniture Co. 

Mr. Max Sigoloff, of St. Louis, Mo., for J. D. Carson, Inc. Lauer 
Furniture Co. and National House Furnishing Co. 

Mr. Maurice Schechter, of St. Louis, Mo., for Geitz House Furnish- 
ing Co. 

Mr. King G. Mcklroy, of St. Louis, Mo., for J. C. Geitz Sewing 
Machine and Furniture Co. 

Mr. John C. Kappel, Jr., of St. Louis, Mo., for Frank L. Schaab 
Stove and Furniture Co. 

Mr. S. Sylvan Agatstein, of St. Louis, Mo., for Joseph Agatstein. 

Mr. Karol A. Korngold, of St. Louis, Mo., for Biederman Furni- 
ture Co. 

Mr. Henry H. Oberschelp, of St. Louis, Mo., for Kroemeke Furni- 
ture Co. and The Warring Furniture Co. 

Mr. Edward K. Schwartz, of St. Louis, Mo., for Quality Furniture 
Co. 


CoMPLAINT 1 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that the respondents 
hereinabove designated, have been and are using unfair methods of 
competition in commerce as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Retail Furniture Dealers’ Association 
of St. Louis, is a non-profit corporation organized under the laws 
of the State of Missouri, by virtue of a certain decree and order made 
and entered by the Circuit Court of the city of St. Louis, Mo., on 
December 17, 1923; that said corporation was organized for the ex- 
pressed purpose of promoting the interest of, and to secure friendly 
connections bteween, retail furniture dealers in the city of St Louis, 
State of Missouri; to promote and combine the influence and intelli- 
gence of its members; for the protection of their trade against Jmpo- 


1 Extensive enumeration in Par. 3 of the complaint of respondents joined as members 
of respondent association, may, with eertain exceptions set forth in the footnote to said 
paragraph, be found in the findings, infra, at page 374, and is, for said reason, omitted from 
the complaint as published in the interest of brevity, as are similarly omitted, as likewise 
included in the findings, infra, lists of respondent officers and of respondent members of 
the executive board enumerated in Par. 4 of the complaint and set forth, with two excep- 
tions noted in the footnote to said complaint, in the findings, infra, at page 376. 
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sition, injustice, or encroachment upon their common rights and inter- 
ests; to foster and interchange thoughts and ideas for their mutual 
benefit as a result of the experience and ability of all; to urge and 
encourage national, state, and city legislation for the furtherance of 
the interest of just laws; to secure for its members equitable treatment 
in all their business dealings with manufacturers of, and dealers in, 
furniture supplies; to recommend the abolishment of the practice 
of some manufacturers and wholesale furniture dealers of peddling 
and selling goods at retail to the detriment of the retail line of busi- 
ness; to disseminate knowledge and information among its members 
relating to and in connection with the retail furniture business; to 
give and hold furniture and household shows and exhibits from time to 
time; to do such other acts and things as do or may tend to accomplish 
the purpose of the said corporation and are within the laws of the 
State of Missouri and the United States; that the principal office and 
place of business of said Association is located at 926 Chemical 
Building, St. Louis, Mo. 

Par. 2. That for some years prior to August 1, 1933, said respondent 
corporation was not active, but on or about said date it was informally 
recognized by agreement among the respondent members hereinafter 
named, who theretofore had been members or who, upon said date or 
subsequent thereto, voluntarily became members of said Association ; 
that on said date certain amended bylaws were adopted for the regula- 
tion of said corporation which vested the government and control 
thereof in the officers, and an executive board composed of the presi- 
dent, vice president, and representatives of six members of said Asso- 
ciation elected by the members. The said bylaws provide that the 
members of said corporation shall be composed of individuals, firms, 
and corporations who carry a stock of furniture or kindred wares, en- 
gaged as principals in retailing the same from their own place of 
business in the city of St. Louis, Mo. 

Par. 8. That the following named respondents have been and are 
members of said respondent Association and as such have exercised the 
privileges of and assumed the liabilities incident to such membership, 
to wit :? 

Par. 4. That the following named respondents have been or are 
officers of said respondent Association, to wit: 8 


2The extended enumeration of respondents which follows in the complaint at this point, 
is also included in the findings, infra, at page 374, with certain exceptions, as to which the 
case was closed or dismissed, as set forth in order closing, etc., on page 385, infra, and is 
for said reason, omitted here in the interest of brevity. ‘ 

8’The various individuals named as past or present officers of said association in the 
complaint at this point, may be found set forth in the corresponding paragraph of the 
findings, infra, at page 376, and are accordingly omitted here in the interest of brevity. 
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The following named respondents have been or are members of the 
executive board of said respondent Association, in addition to the 
presidents and vice presidents above named, to wit: 4 

Par. 5. That the several members of aul respondent Association, 
in the course and conduct of their respective businesses, purchase 
furniture and allied products, including, in most cases, electric re- 
frigerators and radios, from various manufacturers, distributors, 
wholesalers, jobbers, and dealers located in many different States 
of the United States, and cause said commodities so purchased to be 
transported from the State of origin thereof, being States other than 
the States of Missouri and Illinois, to, into and through various States 
of the United States, and into the States of Missouri and Illinois; 
that said respondent members resell said furniture and merchandise 
at retail to various members of the consuming public located in the 
States of Missouri and Illinois and in other States in the trade area 
adjacent thereto; that said commodities are ordinarily purchased at 
wholesale or from the manufacturer by said member respondents 
with the intention and for the purpose of reselling and delivering 
the same at retail to purchasers located in the States of Missouri and 
Illinois, and States adjacent thereto, such resales being made from the 
respective places of business of said respondents, where said goods 
are assembled and displayed for sale for varying periods of time; 
that said respondent members, upon sales at retail being made to 
purchasers, deliver and transport or cause to be delivered and trans- 
ported said goods so shipped into the States of Missouri and Illinois 
to the purchasers thereof located in the States of Missouri and Illi- 
nois, and other States adjacent thereto; that said respondent mem- 
bers are, and have been during all the time herein mentioned, en- 
gaged in commerce between and among different States of the United 
States, and all of said respondents above named are and have been 
engaged in trade, business and commerce having a direct effect upon 
interstate commerce in furniture and allied products, including elec- 
tric refrigerators and radios. 

Par. 6. That in the course and conduct of their said businesses, 
said respondent members are in substantial or potential competition 
with other persons, firms and corporations engaged in the sale at 
retail and distribution of furniture and allied products, including 
electric refrigerators and radios, in the States of Missouri and Illinois, 
and in the trade area extending into other States adjacent thereto; 


4The various individuals named at this point as past or present members of the execu- 
tive board of respondent association, are set forth in Par. 4 of the findings, with the 
exception of two individuals, as to whom case was closed, as set forth in order closing, 
etc., on page 385, infra, and aforesaid enumeration is accordingly not published here in 
‘the interest of brevity. 
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that said competitors likewise purchase their wares, at wholesale or 
from manufacturers, in various States of the United States, and 
transport them or cause them to be transported to, into and through 
States other than the States of Missouri and Illinois to their respec- 
tive places of business in said trade area and resell and deliver the 
same at retail to consumers located in the States of Missouri and 
Illinois, and States other than the State in which said competitors’ 
respective places of business are located; that said competitors are 
engaged in commerce between and among the different States of the 
United States and in trade, business and commerce having a direct 
effect upon interstate commerce in furniture and allied products, 
including electric refrigerators and radios. 

Par. 7. That respondents are banded and allied together in said 
Retail Furniture Dealers’ Association of St. Louis to carry into 
effect the regulations, sales methods, requirements, and trade prac- 
tices hereinafter described, and to enhance and promote the volume 
of trade, business and profits of said respondent members. And the 
respondents, namely, said Association, its officers, executive board, 
and members, during and in the period of more than three years 
last past have agreed, conspired, combined and confederated to- 
gether and with others, and have united in and pursued a common 
and concerted course of action and undertaking among themselves 
and with others, to adopt, follow, carry out, enforce, and maintain, 
in a number of States comprising the trade area in and surrounding 
the cities of St. Louis, Mo., and East St. Louis, Ill., certain policies, 
sales methods and trade practices, hereafter described, which re- 
spondents attempted to or did, by coercion and compulsion, impose 
upon and require the adoption and observance of by retail furniture 
dealers in said trade area who were not members of said Association, 
and by manufacturers, distributors, wholesalers, and jobbers trading 
in said area, to the substantial or potential prejudice and injury of 
ultimate purchasers and consumers generally. 

Par. 8. That said policies, regulations, requirements, sales methods, 
and trade practices, referred to in the preceding paragraph, spe- 
cifically consist of the following: 

(A) As affecting retail furniture dealers in said trade area, and 
the purchasing public: 

1. The practice and requirement that all retail furniture dealers 
charge as a cash price to ultimate consumers of merchandise the 
retail price suggested, set, or required by the manufacturer, distrib- 
utor, or jobber of such merchandise. 

2. The practice and requirement that in all sales of merchandise 
made to ultimate consumers on deferred time or installment pay- 
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ments there be added and imposed, by retail furniture dealers, a 
separate uniform carrying charge over the regular advertised retail 
cash price of such merchandise, for the extension of credit by a 
retail dealer to the customer and for the privilege extended to the 
purchaser of paying the purchase price in installments over an 
agreed period of time. 

(B) As affecting manufacturers, distributors, and jobbers selling 
furniture and allied products in said trade area, and the purchasing 
public: 

1. The practice and requirement that no sales of furniture or al- 
lied products be made by manufacturers, distributors, or jobbers, 
directly to the ultimate consumer thereof, to employees of such 
manufacturers, distributors, and jobbers, except for the personal use 
of said employees, or to contractors, institutions, hotels, apartment 
house operators, real estate dealers, or large industrial plants. 

2. The practice and requirement that no orders for merchandise 
be accepted by such manufacturer, distributor, wholesaler, or jobber 
from dealers in cities other than St. Louis, Mo., or East St. Louis, 
Ill., where delivery thereof is to be made in St. Louis or East St. 
Louis. 

3. The practice and requirement that requests from ultimate con- 
sumers to buy merchandise from such manufacturer, distributor, 
wholesaler, or jobber to be billed through some retail dealer be re- 
fused, and such ultimate consumer be required to purchase from a 
“regular” retail dealer. 

4. The practice and requirement that no merchandise may at any 
time be donated by such manufacturers, distributors, wholesalers, or 
jobbers, or placed on a consignment basis with anyone, except for a 
short period of time for window or floor display purposes only. 

5. The practice and requirement that no sales or deliveries of 
merchandise shall be made by such manufacturers, distributors, 
wholesalers, or jobbers to homes of ultimate consumers, and no mer- 
chandise shall be sold to salesmen for any retail furniture dealer 
unless the same is sold to, billed, and delivered to such dealer. 

6. The practice and requirement that manufacturers, distributors, 
wholesalers, and jobbers shall not sell merchandise to concerns who 
sell at retail, and who in so doing hold themselves out to the public 
and to their retail customers as contract home furnishers operating 
on a basis similar to that of wholesalers. 

7. The practice and requirement that no manufacturer, distributor, 
wholesaler, or jobber shall go upon the sales floor of any retail 
dealer and talk to purchasers or prospective purchasers of the line 
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of merchandise offered for sale in that retail store or department 
thereof. 

Par. 9. That said so-called carrying charge was and is used by and 
imposed upon the purchasing public by respondent members, who vari- 
ously designate the same as a service charge, budget charge, credit 
charge, time payment plan, and other like terms; but however desig- 
nated, said carrying charge was and is usually represented to the 
public by respondent members as being an interest charge on deferred 
payments of the purchase price, at the rate of one-half of one percent 
per month, or six percent per annum. Such representations so made 
to the public by respondent members were and are false and mislead- 
ing, since in truth and in fact the said carrying charge in no case 
constitutes an interest charge at said rate upon deferred payments 
of the purchase price. On the contrary it is either an interest charge 
on the entire principal amount of said deferred payments for the full 
installment period, in which case the purchaser is charged interest on. 
installment payments of the principal after the same are liquidated, 
or it is intended to and does include items other than interest, esti- 
mated in advance as to amount, such as office and accounting expense, 
the expense incident to repossession of chattels in case of default by some 
purchasers in the payment of deferred installments, loss of or damage 
to chattels repossessed from defaulting purchasers, legal and collection 
expense and other items attributable to defaulting purchasers. The 
true nature and make-up of said carrying charge is not in most cases 
divulged to the purchaser, and the imposition by respondent members 
of such carrying charge upon purchasers of furniture and allied prod- 
ucts on installment payments as above set. forth, substantially preju- 
dices and injures those members of the purchasing public who are un- 
able to pay cash for their purchases for such products and those in- 
stallment purchasers who do not default in their obligations, and 
unfairly and unreasonably enhances the price of such commodities 
to such purchasers, with a resulting discrimination against them. 

Par. 10. That for the purpose of making such sales methods, policies 
and requirements effective and of requiring compliance therewith by 
all competing retail dealers in furniture and allied products in the 
several states constituting the trade area adjacent to St. Louis, by 
manufacturers, distributors, and jobbers trading therein, and by the 
ultimate purchasing public located therein, said respondent Associa- 
tion, acting through its officers and executive board, and with the 
knowledge, consent, approval, and active cooperation and participation 
of respondent members, did the following things: 

1, Issued bulletins, circulars, and other printed matter, and dis- 
tributed the same among its members, and caused the same to be sent 
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to manufacturers, distributors, and others, in which printed matter 
the respondent Association announced the adoption by it on behalf of 
its members of the selling methods, policies, and requirements above 
described. 

2. Issued bulletins and circulars, which it sent to its members and 
to manufacturers, distributors, and others, in which bulletins and cir- 
culars were set forth the names of retail furniture dealers who did not 
observe, or who failed or refused to follow or abide by the sales 
methods and policies adopted as aforesaid by the said Association. 

3. Issued bulletins and circulars listing the names and products of 
manufacturers and distributors who did not follow, or who failed or 
refused to abide by its said sales methods and policies which bulletins 
and circulars were distributed by it among its members and others, 
with the result that certain of its members thereafter refused to buy, 
or threatened not to buy further merchandise from such offending 
manufacturers and distributors. 

4. Issued bulletins and circulars to its said members and to others, 
setting forth the names of manufacturers and distributors who co- 
operated, or agreed to cooperate, in the enforcement of the said sales 
methods and policies adopted by the said Association, which bulle- 
tins suggested and proposed that the members of the Association 
should patronize such manufacturers and distributors who cooperated 
or agreed to cooperate with the said Association. 

5. Appointed a committee of its members, with instructions to 
inform, and which committee members did inform, manufacturers 
and distributors that, unless such manufacturers and distributors 
agreed to and did cooperate with the respondent Association, then 
the members of the said Association would discontinue buying the 
line of merchandise sold by such manufacturers and distributors. 

6. Acquainted manufacturers and distributors with the names of 
those persons or concerns engaged in competitive businesses with its 
members, who, so respondents asserted, were not entitled and should 
not be permitted to buy furniture at wholesale prices. 

7. Sought and obtained promises and assurances of cooperation by 
manufacturers, wholesalers, and jobbers to the end that all ultimate 
consumers of merchandise would be refused the advantage of buying 
at wholesale, and would be required to purchase merchandise only 
through regular retail stores. 

Par. 11. The capacity, tendency, and effect of said plan, program, 
agreement, combination, conspiracy, confederation, and undertaking, 
and the said acts and practices and selling methods and policies of 
said respondents in pursuance thereof, hereinabove set forth, are 
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and have been in the trade area in and around the cities of St. Louis, 
Mo. and East St. Louis, Il., the States of Missouri and Illinois, and 
adjoining States: 

1. To monopolize in said respondent members, and “regular” deal- 
ers, the business of dealing in and distributing furniture and allied 
products, including electric refrigerators and radios. 

2. To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in the said retail furniture and allied products 
trade and industry, and to deprive the purchasing and consuming 
public of advantages in price, service, and other considerations which 
they would receive and enjoy under conditions of normal and un- 
obstructed or free and fair competition in said trade and industry; 
and to otherwise operate as a restraint upon and a detriment to the 
freedom of fair and legitimate competition in such trade and industry. 

3. To fix prices at which furniture and allied products, including 
electric refrigerators and radios, are sold at retail in said trade area. 

4, To substantially increase the cost to purchasers of such furniture 
and allied products. 

5. To suppress, eliminate and discriminate against small business 
enterprises which are or have been engaged in selling and distribut- 
ing furniture and allied products. 

6. To obstruct, hamper and interfere with the normal and natural 
flow of trade and commerce in furniture and allied products, into, 
through and from said trade area; and to injure respondents’ com- 
petitors in unfairly diverting business and trade from them, depriv- 
ing them thereof, and otherwise driving or “freezing” them out of 
business. 

7. To prejudice and injure the public, and manufacturers, pro- 
ducers, dealers, distributors, and others who do not conform to re- 
spondents’ program or methods, or who do not desire to conform 
to them, but are compelled to do so by the concerted action of 
respondents herein alleged. 

Par. 12. The above alleged acts and things done by respondents 
have a dangerous tendency unduly to hinder competition in the fur- 
niture and allied products trade in said trade area, and to create a 
monopoly thereof in the hands of respondents, and constitute unfair 
methods of competition in commerce within the meaning of Section 
5 of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 9th day of April, A. D., 1936, 
issued and served its complaint in this proceeding upon respondents, 
Retail Furniture Dealers Association of St. Louis, and its officers, 
executive board, and members, as hereinafter particularly designated 
and enumerated, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
Thereafter, said respondents, after having filed their answers to said 
complaint, filed herein a certain stipulation as to the facts to be taken 
as the only facts in this proceeding and in lieu of testimony which 
might be adduced in support of and in opposition to the complaint 
and answers herein, which said stipulation has been approved by the 
Commission. And said respondents, in said stipulation as to the 
facts so filed by them, consented that the Commission might proceed 
upon the statements of fact therein contained, including such infer- 
ences as it may draw from such facts, to make its findings and its 
conclusion based thereon and to enter its order disposing of the 
proceeding without presentation of argument or the filing of briefs. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answers thereto and said 
stipulation as to the facts, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Retail Furniture Dealers Association of 
St. Louis, is a non-profit corporation organized under the laws of the 
State of Missouri, by virtue of a certain decree and order made and 
entered by the Circuit Court of the city of St. Louis, Mo., on Decem- 
ber 17, 1923; that said corporation was organized for the following 
expressed purposes: Promoting the interest of, and to secure friendly 
connections between retail furniture dealers in the city of St. Louis, 
State of Missouri; to promote and combine the influence and 
intelligence of its members; for the protection of their trade against 
imposition, injustice, or encroachment upon their common rights and 
interests; to foster and interchange thoughts and ideas for their 
mutual benefits as a result of the experience and ability of all; to 
urge and encourage national, State, and city legislation for the 
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furtherance of the interest to just laws; to secure for its members 
equitable treatment in all their business dealings with manufacturers 
of, and dealers in, furniture supplies; to recommend the abolishment 
of the practice of some manufacturers and wholesale furniture deal- 
ers of peddling and selling goods at retail to the detriment of the 
retail line of business; to disseminate knowledge and information 
among its members relating to, and in connection with, the retail 
furniture business; to give and hold furniture and household shows 
and exhibits from time to time; to do such other acts and things as 
do or may tend to accomplish the purpose of the said corporation 
and are within the laws of the State of Missouri and the United 
States; that the principal office and place of business of said associa- 
tion is located at 926 Chemical Building, St. Louis, Mo. 

Par. 2. The membership of said respondent association is composed 
of individuals, firms, and corporations who carry a stock of furniture 
or kindred wares, and who are engaged as principals in retailing the 
same from their own places of business in the city of St. Louis, Mo., 
or the city of East St. Louis, Ill. That under the bylaws which have 
been regularly adopted for the regulation of said respondent associa- 
tion, the government and control thereof is vested in the officers, 
consisting of a president, a vice-president, a secretary, and a treas- 
urer, and in an executive board composed of the president, vice- 
president, and representatives of six members of said respondent 
association elected by the members. 

Par. 3. That the following named respondents have been and are 
members of said respondent association, and as such have exercised 
the privileges of and assumed the liabilities incident to such member- 
ship, to wit: 

Manne Brothers Furniture Company, a corporation organized under the laws 
of the State of Missouri, with its principal office and place of business at 
5613-15 Delmar Boulevard, St. Louis, Mo. 

Union-May-Stern Company, a corporation organized under the laws of the 
State of Missouri, with its principal office at 1120-80 Olive Street, St. Louis, Mo. 

Goldman Bros., Ine., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 1182 Olive Street, 
St. Louis, Mo. 

Lammert Furniture Co., a corporation organized under the laws of the State 
of Missouri, with its principal office and place of business at 911-921 Washington 
Ave., St. Louis, Mo. 

Hellrung & Grim House Furnishing Co., a corporation organized under the 
laws of the State of Missouri, with its principal office and place of business at 
906 Washington Boulevard, St. Louis, Mo. 


Stein Furniture Company, a copartnership, with its principal office and place 
of business at 900 Franklin Street, St. Louis, Mo. 
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American Furniture Co., a corporation organized under the laws of the State 
of Missouri, with its principal office and place of business at 708 Franklin 
Avenue, St. Louis, Mo. 

Rhodes-Burford House Furnishing Co., a corporation organized under the 
laws of the State of Kentucky, with its principal office and place of business 
at 317 North 11th Street, St. Louis, Mo. 

Gregson Furniture Co., a corporation organized under the laws of the State 
of Missouri, with its principal office and place of business at 4230 North Broad- 
way, St. Louis, Mo. 

Dau, The House Furnisher, Inc., a corporation organized under the laws 
of the State of Missouri, with its principal office and place of business at 2730 
North Grand Avenue, St. Louis, Mo. 

Ideal Furniture Co., a proprietorship with its principal office and place of 
business at 5955 Easton Avenue, St. Louis, Mo. ‘ 

Hess-Dickman Furniture Co., a corporation organized under the laws of the 
State of Missouri, with its principal office and place of business at 2814-2818 
Chippewa Avenue, St. Louis, Mo. 

Mosley-Thuner Furniture Co., a corporation organized under the laws of the 
State of Missouri, with its principal office and place of business at 2122 South 
Broadway Street, St. Louis, Mo. 

John Alt Furniture Co., a corporation organized under the laws of the State 
of Missouri, with its principal office and place of business at 1510 South Broad- 
way Street, St. Louis, Mo. 

Arnold Furniture Co., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 5000 Gravois Avenue, 
St. Louis, Mo. 

Buettner Furniture Co., a corporation organized under the laws of the State 
of Missouri, with its principal office and place of business at 1007 Olive 
Street, St. Louis, Mo. 

J. D. Carson, Inc., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 1116 Olive Street, 
St. Louis, Mo. 

Dyer Bros., a copartnership with its principal office and place of business at 
1422 North Grand Avenue, St. Louis, Mo. 

Eagle Furniture Co., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 1001 Franklin Avenue, 
St. Louis, Mo. 

Gausmann-Parker House Furnishing Co., a corporation organized under the 
laws of the State of Missouri, with its principal office and place of business at 
8206 North Broadway, St. Louis, Mo. 

Geitz House Furnishing Co., a corporation organized under the laws of the 
State of Missouri, with its principal office and place of business at 4706 Haston 
Avenue, St. Louis, Mo. 

J. C. Geitz Sewing Machine and Furniture Co., a corporation organized under 
the laws of the State of Missouri, with its principal office and place of business 
at 1315 North Market Street, St. Louis, Mo. 

General Furniture Company, a proprietorship with its principal office and 
place of business at 2900 South Jefferson Street, St. Louis, Mo. 

Home Furniture Co., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 4206 Manchester 


Avenue, St. Louis, Mo. 
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Hub Furniture Co., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 701 Washington 
Avenue, St. Louis, Mo. 

Igoe House Furnishing Co., a corporation organized under the laws of the 
State of Missouri, with its principal office and place of business at 2741 North 
Grand Avenue, St. Louis, Mo. 

Kassing Goesen House Furnishing Co., a corporation organized under the laws 
of the State of Missouri, with its principal office and place of business at 2607 
North 14th Street, St. Louis, Mo. 

Knost Bockwinkel Furniture Home, Inc., a corporation organized under the 
laws of the State of Missouri, with its principal office and place of business at 
8211 Olive Street, St. Louis, Mo. 

Kobusch & Cornwall Home Furnishers, Inc., a corporation organized under 
the laws of the State of Missouri, with its principal office and place of business 
at 3601 West Florissant Avenue, St. Louis, Mo. 

Lauer Furniture Co., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 825 North Sixth 
Street, St. Louis, Mo. 

National House Furnishing Co., a corporation organized under the laws of 
the State of Illinois, with its principal office and place of business at 132 Col- 
linsville Avenue, Hast St. Louis, Il. 

Prossers Furniture and Storage Co., a corporation organized under the laws 
of the State of Missouri, with its principal office and place of business at 3218 
Olive Street, St. Louis, Mo. 

Frank L. Schaab Stove and Furniture Co., a corporation organized under 
the laws of the State of Missouri, with its principal office and place of business 
at 2022 South Broadway, St. Louis, Mo. 

Steiner-Schwartz Furniture Co., a corporation organized under the laws of 
the State of Missouri, with its principal office and place of business at 2600 
North 14th Street, St. Louis, Mo. 

Wellston Furniture Co., a corporation organized under the laws of the State 
of Missouri with its principal office and place of business at 5911 Easton Avenue, 
St. Louis, Mo. 

Westhus Furniture Co., a corporation organized under the laws of the State of 
Missouri, with its principal office and place of business at 2001 South Broadway, 
St. Louis, Mo. 


Par. 4. That the following named respondents have been or are 
officers of said respondent association, to wit: 


Peter M. Igoe, president, repreesnting respondent, Igoe House Furnishing 
Co., 2741 North Grand Avenue, St. Louis, Mo. 

Joseph Manne, president, representing respondent, Manne Brothers Furni- 
ture Company, 5613-15 Delmar Boulevard, St. Louis, Mo. 

Joseph B. Hellrung, vice president and treasurer, representing respondent, 
Hellrung & Grimm House Furnishing Co., 906 Washington Boulevard, St. Louis, 
Mo. 

Shirley D. Gregson, vice president, representing respondent, Gregson Furniture 
Co., 4230 North Broadway, St. Louis, Mo. 

Fred C. Dau, treasurer, representing respondent, Dau, The House Furnisher, 
Inec., 2730 North Grand Avenue, St. Louis, Mo. 

Gail B. Ussery, secretary, 926 Chemical Building, St. Louis, Mo. 
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The following named respondents have been or are members of the 
executive board of said respondent association, in addition to the 
presidents and vice presidents above named, to wit: 

Benjamin Weisman, representing respondent, Union-May-Stern Company, 1120- 
30 Olive Street, St. Louis, Mo. 

Martin Lammert, 3rd, representing respondent, Lammert Furniture Co., 911- 
921 Washington Avenue, St. Louis, Mo. 

Joseph B. Hellrung, representing respondent, Hellrung & Grimm House Fur- 
nishing Co., 906 Washington Boulevard, St. Louis, Mo. 

Joseph Agatstein, representing respondent, Stein Furniture Company, 900 
Franklin Street, St. Louis, Mo. 

Joseph Lasky, representing respondent, American Furniture Co., 708 Franklin 
Avenue, St. Louis, Mo. 

Fred C. Dau, representing respondent, Dau, The House Furnisher, Inc., 2730 
North Grand Avenue, St. Louis, Mo. 

Chas, Steiner, representing respondent, Ideal Furniture Co., 5955 Eastor 
Avenue, St. Louis, Mo. 

O. W. Dickman, representing respondent, Hess-Dickman Furniture Co., 2814- 
2818 Chippewa Avenue, St. Louis, Mo. 

James A. Mosley, representing respondent, Mosley-Thuner Furniture Co., 
2122 South Broadway, St. Louis, Mo. 

Par. 5. That some of the several members of said respondent asso- 
ciation, in the course and conduct of their respective businesses, 
purchase furniture and allied products, including, in most cases, 
electric refrigerators and radios, from various manufacturers, dis- 
tributors, wholesalers, jobbers, and dealers located in many different 
States of the United States and cause said commodities so purchased 
to be transported from the State of origin thereof, including States 
other than the States of Missouri and Illinois, to, into and through 
various States of the United States, and into the States of Missouri 
and Illinois; that some of said members resell said furniture and 
merchandise at retail to various members of the consuming public 
located in the States of Missouri and Illinois and in other States of 
the trade area adjacent thereto; that said commodities are ordi- 
narily purchased at wholesale or from the manufacturer by some 
of said members with the intention and for the purpose of reselling 
and delivering the same at retail to purchasers located in the States 
of Missouri and Illinois, and States adjacent thereto, such resales 
being made from the respective places of business of said members; 
where said goods are assembled and displayed for sale for varying 
periods of time; that some of said members, upon sales at retail 
being made to purchasers deliver and transport or cause to be deliv- 
ered and transported said goods so sold into the States of Missouri 
and Illinois to the purchasers thereof located in the States of Mis- 
souri and Illinois, and other States adjacent thereto; that some of said 
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members of said respondent association are, and have been during 
all the time herein mentioned, engaged in commerce between and 
among different States of the United States, and some of said mem- 
bers above named are and have been engaged in trade, business and 
commerce having a direct and substantial effect upon interstate 
commerce in furniture and allied products, including electric refrig- 
erators and radios. 

Par. 6. That in the course and conduct of their said businesses, 
some of said members of said respondent association are in substan- 
tial competition with other persons, firms and corporations engaged 
in the sale at retail and distribution of furniture and allied products, 
including electric refrigerators and radios, in the States of Missouri 
and Illinois, and in the trade area extending into other States adja- 
cent thereto; that said competitors likewise purchase their wares, at 
wholesale or from manufacturers in various States of the United 
States, and transport them or cause them to be transported to, into 
and through States other than the States of Missouri and Illinois to 
their respective places of business in said trade area and resell and 
deliver the same at retail to consumers located in the States of 
Missouri and Illinois, and States other than the State in which said 
competitors’ respective places of business are located; that said com- 
petitors are engaged in commerce between and among the different 
States of the United States and in trade, business and commerce 
having a direct and substantial effect upon interstate commerce in 
furniture and allied products, including electric refrigerators and 
radios. 

Par. 7. That in pursuance of the objects for which said respondent 
association was incorporated, and for the purpose of enhancing and 
promoting the volume of trade, business and profits of its members 
in the course and conduct of its activities, the said Retail Furniture 
Dealers Association of St. Louis, acting through its officers, executive 
board, and agents has sought to put into effect, and has to some extent 
put into effect, certain policies, sales methods and trade practices 
hereafter described. That said respondent association has for the 
period from August 1, 1933 to May 27, 1935, pursued a course of 
action to adopt, follow, carry out, enforce, and maintain in a number 
of States comprising the trade area in and surrounding the cities of 
St. Louis, Mo. and East St. Louis, I1., certain policies, sales methods 
and trade practices, hereafter described, which said respondent as- 
sociation attempted to or did by persuasion require the adoption and 
observance of by manufacturers, distributors, wholesalers, and job- 
bers engaged in interstate commerce and trading in said area. 
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Par. 8. That said policies, requirements, sales methods, and trade 
practices, referred to in the preceding paragraph, specifically consist 
of the following: 

Requests to wholesalers, jobbers, and manufacturers selling fur- 
niture and allied products in said trade area that they adopt, follow, 
and adhere to: 

1. The policy and practice that no sales of furniture or allied prod- 
ucts be made by manufacturers, distributors, or jobbers, directly to 
the ultimate consumer thereof, to employees of such manufacturers, 
distributors, and jobbers, except for the personal use of said em- 
ployees, or to contractors, institutions, hotels, apartment house oper- 
ators, real estate dealers, or large industrial plants. 

2. The policy and practice that no orders for merchandise be ac- 
cepted by such manufacturer, distributor, wholesaler, or jobber from 
dealers in cities other than St. Louis, Mo., or East St. Louis, Il., 
where delivery thereof is to be made in St. Louis or East St. Louis. 

3. The policy and practice that requests from ultimate consumers 
to buy merchandise from such manufacturer, distributor, wholesaler, 
or jobber to be billed through some retail dealer be refused, and 
such ultimate consumer be required to purchase from a “regular” 
retail dealer. 

4. The policy and practice that no merchandise may at any time be 
donated by such manufacturers, distributors, wholesalers, or jobbers, 
or placed on a consignment basis with anyone, except for a short 
period of time for window or floor display purposes only. 

5. The policy and practice that no sales or deliveries of merchandise 
shall be made by such manufacturers, distributors, wholesalers, or 
jobbers to homes of ultimate consumers, and no merchandise shall be 
sold to salesmen for any retail furniture dealer unless the same is 
sold to, billed and delivered to such dealer. 

6. The policy and practice that manufacturers, distributors, whole- 
salers, and jobbers shall not sell merchandise to concerns who sell at 
retail, and who in so doing hold themselves out to the public and 
to their retail customers as contract home furnishers operating on a 
basis similar to that of wholesalers. 

7. The policy and practice that no manufacturer, distributor, 
wholesaler, or jobber shall go upon the sales floor of any retail dealer 
and talk to purchasers or prospective purchasers of the line of mer- 
chandise offered for sale in that retail store or department thereof. 

Par. 9. That for the purpose of making such sales methods, poli- 
cies and practices effective and of requiring compliance therewith 
by all manufacturers, distributors, and jobbers trading therein, said 
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respondent association, acting through its officers and executive board, 
did the following things: 

(1) Issued bulletins and letters and distributed the same among 
its members, and caused the same to be sent to manufacturers and 
distributors, in which printed matter the respondent association 
announced the adoption by it of the selling methods, policies, and 
practices above described. 

(2) Issued bulletins or circulars to its said members, setting forth 
the names of manufacturers and distributors who cooperated, or 
agreed to cooperate in the enforcement of the said sales methods and 
policies adopted by the said association. 

(3) Acquainted manufacturers and distributors with the names of 
those persons or concerns who respondent association asserted were 
not entitled and should not be permitted to buy furniture at whole- 
sale prices. 

(4) Sought and obtained promises and assurances of cooperation 
by manufacturers, wholesalers, and jobbers to the end that all ul- 
timate consumers of merchandise would be refused the advantage of 
buying at wholesale, and would be required to purchase merchandise 
only through regular retail stores. 

Par. 10. That in addition to the foregoing, some of the said mem- 
bers of respondent association, at association meetings, discussed and 
advocated the adoption by the association of the policy that all mem- 
bers thereof impose a carrying charge in addition to the advertised 
cash price for merchandise sold on installments or deferred payment 
plan; that without authority from such association said members 
interviewed certain manufacturers, distributors, jobbers, and whole- 
salers engaged in interstate commerce in said trade area in further- 
ance of their desire that manufacturers, wholesalers, and jobbers 
adopt a policy of selling only to retail dealers in said area who 
impose such a carrying charge; that in some cases during said in- 
terviews some of said members did intimate that they did not intend 
to purchase products handled by such manufacturer, distributor, 
jobber, or wholesaler if the latter sold or continued to sell such 
products to those retail dealers who did not use or impose such 
carrying charges. 

Par. 11. The Commission concludes from the foregoing that the 
capacity and tendency of the aforesaid activities of respondents, as 
set forth in paragraphs 8, 9, and 10 above, was to instill into the 
minds of some of said manufacturers, distributors, jobbers, and 
wholesalers the belief that said respondent association had adopted 
and was pursuing the practices and policies above set forth and was 
requiring all its members to impose a carrying charge in addition to 


RETAIL FURNITURE DEALERS’ ASS'N OF ST. LOUIS, ET AL. 381 
362 Findings 


the advertised cash price for merchandise sold on installments or 
deferred payment plan, and the belief that respondent association 
was attempting to compel such manufacturers, distributors, jobbers, 
and wholesalers to desist from selling their respective lines of mer- 
chandise to dealers competing with respondent members, who did not 
conform to such practices and policies and who did not impose such 
carrying charges upon their customers; that the capacity and ten- 
dency of said activities was to induce some of said manufacturers, 
distributors, jobbers, and wholesalers to believe that if they per- 
sisted in selling their said merchandise to furniture dealers who did 
not conform to such policies and practices or who did not impose such 
carrying charges, the members of respondent association would cease 
buying such lines of merchandise from said manufacturers, distribu- 
tors, jobbers, and wholesalers, and as a result had the tendency to 
impel the latter to refuse to sell their lines of merchandise to furni- 
ture dealers in and around St. Louis, Mo., and East St. Louis, IL, 
who did not conform to such practices and policies and who did not 
impose said carrying charges upon their respective customers. 

Par. 12. The Commission further concludes that the capacity and 
tendency of said plan, program, and undertaking, and the said acts 
and practices and selling methods and policies of said respondents 
in pursuance thereof, are and have been in the trade area in and 
around the cities of St. Louis, Mo., and East St. Louis, Il, the States 
of Missouri and Illinois, and adjoining States: 

(1) To monopolize in certain respondent members, the business of 
dealing in and distributing furniture and allied products, including 
electric refrigerators and radios. 

(2) To lessen and restrain competition in the said line of com- 
merce, and to deprive the purchasing and consuming public of ad- 
vantages in price, service and other considerations which they would 
receive and enjoy under conditions of normal, unobstructed, free and 
fair competition in said line of commerce, 

(3) To substantially increase the cost to purchasers of such furni- 
ture and allied products. 

(4) To discriminate against some business enterprises which are 
or have been engaged in selling and distributing furniture and allied 
products. 

(5) To obstruct, hamper and interfere with the normal and natural 
flow of trade and commerce in furniture and allied products, into, 
through, and from said trade area. 

(6) To prejudice and fetter the public and manufacturers, pro- 
ducers, distributors and competing retail dealers who do not conform 
to respondents’ program or methods, or who did not desire to do so. 
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The aforesaid acts and practices of the respondents are to the 
prejudice of the public and of respondents’ competitors, and consti- 
tute unfair methods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, the answers of the respond- 
ents, and the stipulation as to the facts executed by the respondents, 
Retail Furniture Dealers’ Association of St. Louis, and its officers, 
executive board, and members, as hereinafter designated and enumer- 
ated, said stipulation having been heretofore filed herein, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That respondent, Retail Furniture Dealers’ Associa- 
tion of St. Louis, and its officers, executive board, members, agents, 
representatives, and employees, particularly the following: 


Manne Brothers Furniture Company, a corporation; 
Union-May-Stern Company, a corporation ; 

Goldman Bros., Inc., a corporation ; 

Lammert Furniture Co., a corporation ; 

Hellrung & Grimm House Furnishing Co., a corporation ; 
Stein Furniture Company, a co-partnership ; 

American Furniture Co., a corporation ; 

Rhodes-Burford House Furnishing Co., a corporation ; 
Gregson Furniture Co., a corporation; 

Dau, The House Furnisher, Inc., a corporation ; 

Ideal Furniture Co., a proprietorship ; 

Hess-Dickman Furniture Co., a corporation ; 
Mosley-Thuner Furniture Co., a corporation; 

John Alt Furniture Co., a corporation; 

Arnold Furniture Co., a corporation; 

Buettner Furniture Co., a corporation ; 

J. D. Carson, Inc., a corporation; 

Dyer Bros., a co-partnership ; 

Eagle Furniture Co., a corporation; 

Gausmann-Parker House Furnishing Co., a corporation; 
Geitz House Furnishing Co., a corporation; 

J. C. Geitz Sewing Machine and Furniture Co., a corporation; 
General Furniture Company, a proprietorship; 
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Home Furniture Co., a corporation; 

Hub Furniture Co., a corporation: 

Igoe House Furnishing Co., a corporation; 

Kassing Goesen House Furnishing Co., a corporation; 

Knost Bockwinkel Furniture Home, Inc., a corporation; 

Kobusch & Cornwall Home Furnishers, Inc., a corporation ; 

Lauer Furniture Co., a corporation; 

National House Furnishing Co., a corporation ; 

Prossers Furniture and Storage Co., a corporation ; 

Frank L. Schaab Stove and Furniture Co., a corporation ; 

Steiner-Schwarz Furniture Co., a corporation; 

Wellston Furniture Co., a corporation ; 

Westhus Furniture Co., a corporation; 
members of said association; and 

Peter M. Igoe, Joseph Manne, Joseph B. Hellrung, Shirley D. 
Gregson, Fred C. Dau, Gail B. Ussery, Benjamin Weisman, Martin 
Lammert, 3rd, Joseph Agatstein, Joseph Lasky, Charles Steiner, 
O. W. Dickman, and James A. Mosley, as officers or executive board 
members of said association, in connection with the purchase, sale 
and distribution of furniture and allied products, including radios 
and electric refrigerators in interstate commerce in and around St. 
Louis, Mo., and East St. Louis, Ill., and elsewhere, in pursuance of 
any agreement or understanding forthwith cease and desist from: 

I. Adopting, following, carrying out, enforcing, maintaining, or 
attempting to put into effect any of the following policies, standards, 
sale methods, practices, requirements, or usage, to wit: 

1. The collective policy and practice that retail furniture dealers 
require on all sales of merchandise made to ultimate consumers on 
deferred time or installment payments that there be added and im- 
posed a separate uniform carrying charge over the regular adver- 
tised retail cash price of such merchandise, for the extension of credit 
by such retail dealers to customers and for the privilege extended 
to purchasers of paying the purchase price in installments over an 
agreed period of time. 

2. The policy and practice that no sales of furniture or allied prod- 
ucts shall be made by manufacturers, distributors, wholesalers or 
jobbers directly to employees of such manufacturers, distributors, 
wholesalers or jobbers, except for the personal use of said employees, 
or to contractors, institutions, hotels, apartment house operators, real 
estate dealers, or large industrial plants. 

3. The policy and practice that no orders for merchandise shall be 
accepted by such manufacturers, distributors, wholesalers, or jobbers 
from dealers in cities other than St. Louis, Mo., or East St. Louis, 
Ill., where delivery thereof is to be made in St. Louis or Kast St. 


Louis. 
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4. The policy and practice that requests from ultimate consumers 
to buy merchandise from such manufacturers, wholesalers, distribu- 
tors, or jobbers to be billed through some retail dealer be refused, and 
such ultimate consumer be required to purchase from a “regular” 
retail dealer. 

5. The policy and practice that no merchandise may at any time be 
donated by such manufacturers, distributors, wholesalers or jobbers 
or placed on a consignment basis with anyone, except for a short 
period of time for window or floor display purposes only. 

6. The policy and practice that no sales or deliveries of merchan- 
dise shall be made by such manufacturers, distributors, wholesalers 
or jobbers to homes of ultimate consumers, and no merchandise shall 
be sold to salesmen for any retail furniture dealer unless the same is 
sold to, billed and delivered to such dealer. 

7. The policy and practice that manufacturers, distributors, whole- 
salers and jobbers shall not sell merchandise to concerns who sell at 
retail, and who in so doing hold themselves out to the public and to 
their retail customers as contract home furnishers operating on a basis 
similar to that of wholesalers. 

8. The policy and practice that no manufacturer, distributor, whole- 
saler, or jobber shall go upon the sales floor of any retail dealer and 
talk to prospective purchasers of the lines of merchandise offered for 
sale in that retail store or a department thereof. 

If. Collectively advocating, recommending, or requiring by per- 
suasion, competitive pressure, compulsion or any other method of any 
description, the adoption, use or maintenance of either or any of the 
policies or practices set forth in Paragraph I hereof, by retail furni- 
ture dealers, or by manufacturers, jobbers, distributors, wholesalers, 
or dealers, to be used or put into effect in the course and conduct of 
their business. 

III. Publishing or distributing circulars, bulletins, advertisements, 
or printed matter of any description announcing the adoption of or 
advocating the use of the policies and practices set forth in 
Paragraph I above. 

IV. Publishing or distributing circulars, bulletins, advertisements, 
or printed matter of any description setting forth either the names 
of retail furniture dealers who have, and do, or those who have not 
or do not use, observe, or abide by the policies and practices set forth 
in paragraph I above, or listing the names and products of manufac- 
turers and distributors who have and do, or those who have not and 


do not follow and use the sales methods and policies set forth in said 
paragraph, 
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V. Publishing or distributing circulars, bulletins, advertisements, 
or printed matter of any description setting forth the names and 
products of manufacturers and distributors who have cooperated or 
agreed to cooperate in the enforcement of the said policies and prac- 
tices set forth in Paragraph I above, or suggesting or proposing that 
the members of the respondent Association shall patronize such man- 
ufacturers and distributors who so cooperate or agree to cooperate 
with said Association. 

VI. Informing, manufacturers, jobbers, wholesalers, or distributors, 
by the use of any means whatsoever, that unless they or any of them 
agree to, and will adopt and use the policies and practices set forth 
in Paragraph I above, the members of respondent Association or any 
of them will discontinue buying the line of merchandise sold by such 
manutacturers, jobbers, wholesalers, or distributors. 

VII. Informing manufacturers, jobbers, wholesalers or distributors 
by the use of any means whatsoever, of the names of those persons 
or concerns who are engaged in competitive business with members of 
the respondent Association who refuse to follow the policies and 
practices set forth in Paragraph I above, or notifying or advising 
any such manufacturer or distributor that any such person or con- 
cern should not be permitted to buy furniture or allied products at 
wholesale prices. 

VIII. Seeking or obtaining promises or assurances of cooperation 
from manufacturers or distributors to the end that all ultimate con- 
sumers of merchandise be refused the advantage of buying at whole- 
sale and that they be required to purchase merchandise only through 
regular retail stores. 

It is further ordered, That said respondents named herein shall 
within 90 days from notice hereof file with the Commission, a report 
in writing, stating in detail the manner in which this order is being 
complied with and conformed to by them. 


ORDER CLOSING PROCEEDING AS TO CERTAIN RESPONDENTS? 


This matter coming on for consideration by the Commission upon 
the record and upon the showing which has been made as to the pres- 


1 Proceeding was also theretofore dismissed as to respondent Biederman Furniture Co. 
by following order entered hy Commission on April 24, 1936, namely : : j 

This matter coming on to be heard by the Commission upon the request of eomee mt 
respondent Biederman Furniture Company of 801 Franklin Avenue, St. Louis, mR ee 
a dismissal of the above-entitled proceeding as against said named Cenpon Gent, an Be 
Commission having duly considered said request and being now fully advised in e 
is AE That the above-entitled proceeding, as against respondent erent aed 
ture Company and as the same affects said respondent only, be and Pe ieee ea 
dismissed, without prejudice, however, to the right of the Commission to reinstate 


conditions warrant. 
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ent status of certain of the respondents in the above entitled matter, 
and it appearing to the Commission that respondent Bly-Moss Furni- 
ture Company, a corporation, is no longer engaged in business, and 
that respondents, Stanley Goldman and H. R. Mains are no longer 
residents of St. Louis, Mo., or officers of said respondent Association ; 
and it further appearing to the Commission that respondents, Quality 
Furniture Company, a corporation, Warring Furniture Company, a 
corporation, Kroemke Furniture Company, a proprietorship, and 
Luxemberg Furniture Company, a proprietorship, are not actively 
engaged in furthering the policies and practices of said respondent 
Association; and the Commission having duly considered said matters 
and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on the 9th day of April, A. D., 1936, be, and the same 
hereby is closed as to respondents hereinabove named only without 
prejudice to the right of the Commission, should the facts so war- 
rant, to reopen the same and resume prosecution of the complaint in 
accordance with its regular procedure. 
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In THE Marrer oF 


GIACOMO LAGUARDIA TRADING AS HERBA MEDICI- 
NAL LABORATORY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2878. Complaint, July 15, 1936—Decision, Jan. 5, 1937 


Where an individual engaged in the sale of various liquids, compounds, solu- 
tions, and other matter represented by him as derived from, compiled of, 
or concocted from, herbs of various kinds— 

tepresented, in advertisements in periodicals of interstate circulation and in 
advertising literature circulated throughout the various States and in other 
ways, that he was a great specialist on herbs, and that the commodities or 
various medicaments, liquids, etc., prepared by him under various trade 
names, such as “Stomatic Tea,” “Rheumatic Tea,” “Renal Tea,” “Pile-Aid,” 
and “Vegetolina Liniment,” constituted competent treatments or effective 
remedies for stomach and digestive disorders, and numerous ailments and 
conditions, including excess weight, skin ailments, pains in arms, ete, and 
that only at his store would herbs be found that were adapted for such 
various maladies, etc. ; 

Facts being he was not a great specialist in herbs, and herbs of like nature to 
those blended by him could readily be procured, and curative or therapeutic 
value of his various liquids, compounds, ete., was not as efficacious as repre- 
sented by him, either in treatment, relief, or cure of such various ailments or 
diseases, and such various liquids, ete., would not reduce weight, clear 
skin of impurities, etc., or cure diseases of the stomach or intestines, and 
were not a competent or effective treatment for any diseases, ete., for which 

—named ; 

With result that various members of the purchasing public throughout the vari- 
ous States were misled and deceived by such statements into the false belief 
that the same were true, and that his said various preparations had a 
definite curative and therapeutic effect in treatment of maladies and 
diseases of the body, as represented by him, and were induced to use his 
course of treatment rather than that of a pathologist or other physician, 
and of thereby causing a substantial and unfair diversion of trade to him 
from competitors, among whom there are those engaged in the preparation, 
sale and transportation in commerce of compounds and toxins and solutions 
for treatment, cure and remedy of diseases and ailments similar to or 
identical with those listed by said individual, and who do not falsely repre- 
sent or exaggerate the curative or therapeutic value thereof; to the substan- 
tial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. Alden S. Bradley for the Commission. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Giacomo 
LaGuardia, trading as Herba Medicinal Laboratory, hereinafter 
referred to as respondent, has been and now is using unfair methods 
of competition in commerce as “commerce” is defined in said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paragraph 1. Respondent is an individual doing business under 
the name of Herba Medicinal Laboratory, and maintains his office 
and principal place of business at 537 Broadway, in the city of New 
York, State of New York. 

Par. 2. Respondent is now and for more than five years last past 
has been engaged in the sale and distribution of various liquids, 
compounds, solutions, and other matter represented by him to be 
derived from, compiled of, or concocted from, herbs of various kinds 
and nature, and represented to have a medicinal and therapeutic 
value, and respondent causes said commodities, when sold, to be 
transported from its place of business in the city and State of 
New York to the purchasers thereof located in States of the United 
States other than the State of New York and in the District of 
Columbia. 

Par. 3. In the course and conduct of his business respondent isin 
competition with other persons, firms, copartnerships, and corpora- 
tions selling herb remedies and drugs, liquids, compounds, solutions, 
and medicaments for like use and purpose, and who likewise sell and 
transport the same to purchasers thereof into and through the vari- 
ous States of the United States other than the State in which such 
persons, firms,.copartnerships, and corporations are located. 

Par. 4. In the course and’ conduct of the business of the respond- 
ent he has, without regard to underlying causes, represented by 
advertisements published in various articles having interstate circu- 
lation, by advertising literature circulated throughout the various 


States of the United States, by radio broadcasts, and in other manners 
that: 


(a) LaGuardia’s Herbs are a competent treatment or an effective remedy 
for— 


(1) Stomach acid, (15) Cough, 
(2) Swollen or painful stomach, (16) Bronchitis, 
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(83) Indigestion, (18) Pains, 
(4) Inflammation of the liver, (19) Swellings, 
(5) Headache, (20) Bad digestion, 
(6) Coated tongue, (21) Constipation, 
(7) Tiredness, (22) Inflammation of the kidneys, 
(8) Nervous disturbances, (28) Kidney trouble, 
(9) Backaches, (24) Intestinal catarrh, 
(1C) Rheumatism, (25) Head pains, 
(11) Purification of blood, (26) Sleepiness, 
{12) Eezema, (27) Bad breath, or 
(13) Asthma, (28) “Any of the ailments concern- 
(14) Hay fever, ing the digestive system; 


(17) Colds, 


(6) That the respondent is “a great specialist” in herbs; 

(¢) That only at respondent’s store will herbs be found adapted for anyone 
ot your troubles; 

(d) That respondent’s Rejuvenatiec Tea or Rejuvenating Tea is an effective 
treatment for the above-named ailments, or that it will enable persons to get 
thin or to reduce weight, or that it corrects the cause of excessive weight 
acquired by indiscretions in eating, by lack of exercise, or by any other means; 

(e) That respondent’s Clear Skin Tea is a competent treatment for all 
diseases of the skin, or that it effectively combats disorders of the skin, irrita- 
tions, small boils, pimples or other eruptions caused by irregular eliminations 
or otherwise ; 

(f) That respondent’s Scol Diuretic Renal Tea would be of value in elim- 
inating residues or that it absorbs the minor irritations of the urethral and 
vesical canals; 

(g) That respondent’s Pile-Aid is a competent treatment or an efficacious 
remedy for the various forms of hemorrhoids or that it completely dries up 
hemorrhoids or eradicates burns, pruritus, loss of blood or inflammations; or 
that these conditions will disappear as if by magic; 

(h) That respondent’s Vegetolina Liniment is a proper remedy for pains in 
the arms, legs, back or shoulders caused by intemperance, or that a single ap- 
plication when applied to affected joints would cause the pains to disappear as if 
by magic; 
and many other statements of like nature and effect. 

Par. 5. Respondent sells the commodities prepared by him under 


various trade names, such as: 

Stomatic Tea and Tonic, 

Rheumatic Tea, 

Renal Tea, 

Pile-Aid, 

Vegetolina Liniment, 
and various other names applied to commodities vended by him, 

Par. 6. In truth and in fact the compounds, solutions, and concoc- 
tions of the respondent are not so efficacious as represented by him, 
either in the treatment, relief, or cure of the various symptoms, ail- 
ments, or diseases listed under number (1) through (28) of paragraph 
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4 of this complaint, and the same do not have the therapeutic or 
medical value as represented by respondent in reducing the weight of 
the person taking the same, clearing the skin of impurities, of small 
boils, pimples, and other eruptions; will not cure diseases of the 
stomach and intestines, is no competent or effective treatment for acid 
regurgitation, gas, swelling of the stomach, vertigo, headache, coated 
tongue, constipation, kidney or liver disorders, or any other ailments 
and diseases above set forth. Respondent is not a great specialist 
in herbs and herbs of like nature can be procured at places other than 
the respondent’s store. The preparations concocted and compounded 
by the respondent are not an effective cure for “any of the ailments 
concerning the digestive system.” 

Customers and potential customers throughout the various States 
of the United States have been deceived and misled by the statements 
of the respondent as above related into the false beliefs that the state- 
ments of the respondent were and are true, and that, as represented 
by the respondent, the preparations concocted by him as above stated 
had and have a definite and valuable therapeutic effect in the treat- 
ment of the maladies and diseases of the human body as represented 
by him. The said statements and representations also had and have 
a tendency and capacity to and do cause members of the consuming 
public, in reliance upon the erroneous beliefs as above set forth, to 
purchase and use the course of treatment of respondent instead of 
purchasing and using the remedies and products of competitors of the 
respondent for the treatment of the maladies, diseases and patho- 
logical conditions of the human body, including those set forth in the 
statements of the respondent and in other statements by the respondent 
as being conditions for which the use of one or more of respondent’s 
products have a curative value. 

Par. 7. There are among the competitors of respondent persons, 
firms, copartnerships, and corporations engaged in the preparation, 
sale, and transportation in interstate commerce of compounds, con- 
coctions, and solutions for the treatment, cure, and remedy of dis- 
eases and ailments similar to or identical with those listed in para- 
graph 4 of this complaint and who do not falsely represent or exag- 
gerate the curative or therapeutic values of the same. 

Par. 8. The acts and practices of the respondent in representing 
the curative and therapeutic claims of the commodities prepared and 
sold by him, serve as inducements to purchasers and prospective pur- 
chasers to purchase substantial quantities of the commodity or com- 
modities prepared and sold by the respondent, and have a tendency 
and capacity to and do divert a substantial volume of trade from the 
competitors of the respondent to respondent, with the result that sub- 
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stantial injury was and is done by respondent to substantial com- 
petition in commerce as hereinabove set out. 

Par. 9. The above acts and practices of the respondent are all to 
the injury and prejudice of the public and a substantial number of 
competitors of the respondent in interstate commerce, and constitute 
unfair methods of competition in interstate commerce within the in- 
tent and meaning of Section 5 of an act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. | 


Report, Frxprnes as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tembér 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on July 15, 1936, issued and served its 
complaint in this proceeding upon respondent, Giacomo LaGuardia, 
trading as Herba Medicinal Laboratory, charging him with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw 
said answer and to substitute therefor an answer admitting all the 
material allegations of the complaint to be true and waiving the tak- 
ing of further evidence and all other intervening procedure, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and the substitute answer, 
briefs and oral arguments of counsel having been waived, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent is an individual, doing business under 
the name of Herba Medicinal Laboratory, at 537 Broadway, New 
York, N. Y. He is now and for more than five years last past has 
been engaged in the sale of various liquids, compounds, solutions, and 
other matter represented by him to be derived from, compiled of, or 
concocted from, herbs of various kinds, and represented to have a 
medicinal and therapeutic value. The respondent causes such com- 
modities, when sold, to be transported from his place of business 
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in the city and State of New York to the purchasers thereof located 
in States of the United States other than the State of New York 
and maintains a constant current of trade and commerce in said 
product among and between the various States of the United States. 

Par. 2. The respondent is in competition with other persons, firms, 
copartnerships, and corporations selling herb remedies and drugs, 
liquids, compounds, solutions, and medicaments for like or similar 
use and purpose, and who likewise sell, transport or cause to be 
transported their respective commodities into and through the various 
States of the United States other than the State wherein they are 
located. 

Par. 3. Respondent represents and has represented by advertise- 
ments published in various periodicals having an interstate circula- 
tion, by advertising literature circulated throughout the various 
States of the United States, and in other manners; (1) that his 
various liquids, compounds, solutions, and medicaments constitute 
competent treatments or effective remedies for stomach acid, swollen 
or painful stomach, indigestion, inflammation of the liver, headache, 
coated tongue, tiredness, nervous disturbances, backaches, rheuma- 
tism, purification of blood, eczema, asthma, hay fever, cough, bron- 
chitis, colds, pains, bad digestion, swellings, constipation, inflamma- 
tion of the kidneys, kidney trouble, intestinal catarrh, head pains, 
sleepiness, bad breath, and “any of the ailments concerning the di- 
gestive system”; (2) that the respondent is “a great specialist” in 
herbs; (8) that only at respondent’s store will herbs be found that 
are adapted for the various maladies, ills, and conditions of the 
human body above named; (4) that respondent’s Rejuvenatic Tea or 
Rejuvenating Tea is an effective treatment for the above named ail- 
ments, and that it will enable persons to get thin or to reduce weight, 
and that it corrects the cause of excessive weight acquired by indiscre- 
tions in eating, by lack of exercise, or by any other means; (5) that re- 
spondent’s Clear Skin Tea is a competent treatment for all diseases 
of the skin, and that it effectively combats disorders of the skin, 
irritations, small boils, pimples, or other eruptions caused by irregu- 
lar elimination or otherwise; (6) that respondent’s Scol Diuretic 
Renal Tea is of value in eliminating residues and that it absorbs the 
minor irritations of the urethral and vesical canals; (7) that re- 
spondent’s Pile-Aid is a competent treatment and efficacious remedy 
for the various forms of hemorrhoids and that it completely dries 
up hemorrhoids or eradicates burns, pruritus, loss of blood or in- 
flammations; and that these conditions will disappear as if by magic; 
(8) that respondent’s Vegetolina Liniment is a proper and competent 
remedy for pains in the arms, legs, back, or shoulders caused by 
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intemperance, and that a single application when applied to affected 
joints will cause the pains to disappear as if by magic; and respond- 
ent has made many other statements and representations of like 
nature and effect. 

Par. 4. Respondent sells the commodities prepared by him under 
various trade names, such as: 

Stomatic Tea and Tonic, 

Rheumatic Tea, 

Renal Tea, 

Pile-Aid, 

Vegetolina Liniment, 
and various other names applied to commodities vended by him. 

Par. 5. The curative or therapeutic value of the various liquids, 
compounds, concoctions, and solutions of the respondent are not so 
efficacious as represented by him, either in the treatment, relief, or 
cure of the various ailments or diseases named hereinabove. They 
will not reduce weight, clear the skin of impurities, or small boils, 
pimples, and other eruptions, will not cure diseases of the stomach 
and intestines, and they are not a competent or effective treatment 
for any of the diseases, maladies, or conditions of the body above 
named. Respondent is not a great specialist in herbs, and herbs of 
like nature to those vended by respondent can be readily procured. 

Par. 6. Various members of the purchasing public throughout the 
various States of the United States have been misled and deceived by 
the statements of the respondent as above related into the false belief 
that such statements were and are true, and that the preparations con- 
cocted by respondent, as herein stated, had and have a definite curative 
and therapeutic effect in the treatment of maladies and diseases of 
the human body as represented by him. Various members of the 
purchasing public likewise have been induced to use the course of treat- 
ment of the respondent rather than a course of treatment of a pa- 
thologist or other physician, thereby causing a substantial diversion of 
trade to the respondent from competitors in commerce among and 
between the various States of the United States. 

Par. 7. Among the competitors of the respondent are persons, firms, 
partnerships, and corporations engaged in the preparations, sale, and 
transportation in commerce, as herein set out, of compounds, concoc- 
tions, and solutions for the treatment, cure, and remedy of diseases 
and ailments similar to or identical with those listed herein in 
paragraph 3 and who do not falsely represent or exaggerate the 
curative or therapeutic value of said products. 

The acts and practices of the respondent in misrepresenting the 
curative and therapeutic claims of the commodities prepared and sold 


~ 
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by him, serve as inducements to purchasers and prospective purchasers 
to purchase substantial quantities of the commodity or commodities 
prepared and sold by the respondent, and have a tendency and capacity 
to and do unfairly divert a substantial volume of trade from such com- 
petitors of the respondent to respondent, with the result that substan- 
tial injury was and is done by respondent to competition in commerce 
as hereinabove set out. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Giacomo 
LaGuardia, trading as Herba Medicinal Laboratory, are to the pre- 
judice of the public and of respondent’s competitors and constitute un- 
fair methods of competition in commerce, within the intent and mean- 
ing of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on Demember 31, 1936, by respondent admitting all the mate- 
rial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Giacomo LaGuardia, trading as 
Herba Medicinal Laboratory or under any other trade name, his rep- 
resentatives, agents, and employees, in connection with the offering 
for sale, sale and distribution of medicinal products designated by 
him as Stomatic Tea and Tonic Rheumatic Tea, Renal Tea, Pile- 
Aid, and Vegetolina Liniment or of any other products of substan- 
tially the same composition and ingredients sold under the same or 
any other names, in interstate commerce or in the District of Colum- 
bia, do forthwith cease and desist from representing or causing to be 
represented : 

(a) That the said products have an effective, curative, or remedial 
value in the cure or treatments of the diseases and ailments of the 
human body, such as stomach acid, swollen or painful stomach, indi- 
gestion, inflammation of the liver, headache, coated tongue, tiredness, 
nervous disturbances, backaches, rheumatism, purification of blood. 
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eczema, asthma, hay fever, cough, bronchitis, colds, pains, bad diges- 
tion, swellings, constipation, inflammation of the kidneys, kidney 
trouble, intestinal catarrh, head pains, sleepiness, bad breath, or “any 
of the ailments concerning the digestive system”; 

(b) That Stomatic Tea and Tonic, Rheumatic Tea, Renal Tea, 
Pile-Aid and Vegetolina Liniment or other products of the same or 
substantially the same ingredients, have any effective therapeutic 
value for the treatment of diseases of the skin, acid regurgitation, 
gas, swelling of the stomach, vertigo, headache, constipation, and like 
diseases ; 

(c) That respondent is a great specialist in the diagnosis or treat- 
ment of ailments, maladies, or conditions of the human body. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. . 
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In THE MATTER OF 


“JACOB NEEDLE AND RAY NEEDLE, TRADING AS THE 
ELDEEN SPICE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2902. Complaint, Aug. 19, 1936—Decision, Jan. 6, 1937 


Where two partners engaged in jobbing food stuffs— 

Sold a large variety of flavoring extracts, upon the bottle labels of which there 
were set forth an apparent depiction of an Italian coat of arms and various 
Italian words indicating and implying to members of purchasing public 
that said extracts were prepared, compounded and packaged by the 
National Chemical Laboratory at Milan, Italy, and were imported into the 
United States, and that they had been awarded first prize at certain 
expositions in Milan and Florence in competition with other flavoring 
extracts there exhibited, facts being said extracts were compounded and 
packaged in the State of New York by an American manufacturer, and 
said various representations were false; : 

With effect of misleading and deceiving purchasing public and large number of 
Italian-Americans included therein, who preferred, as superior to those 
produced in this country, goods produced abroad, and particularly so in 
the case of extracts and the like, into the belief that such extracts, thus 
labeled, were prepared, compounded and packaged abroad and imported 
into the United States, and of inducing such public, thus composed, misled 
into believing, by said acts and practices, that they were buying imported 
extracts of superior merit to domestic product, into purchasing their said 
products in aforesaid erroneous belief, and of thereby diverting trade to 
them from their competitors who rightfully and truthfully represent their 
products; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr, Astor Hogg for the Commission. 
Caputi & Caputi, of New York City, for respondents. 


ComPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Jacob 
Needle and Ray Needle, copartners, trading and doing business as 
the Eldeen Spice Company, hereinafter referred to as the respond- 
ents, have been and are using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to the 


ELDEEN SPICE CO. 397 
3896 Complaint 


said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarn 1. Said respondents, Jacob Needle and Ray Needle are 
copartners trading and doing business as the Eldeen Spice Company, 
with their office and principal place of business at 336 Delancey 
Street, city of New York and State of New York. Respondents are 
now, and for more than one year last past, have been engaged in the 
business of a jobber of foodstuffs, including a variety of flavoring 
extracts. Respondents sell and distribute said products in commerce 
between and among the various States of the United States and the 
District of Columbia; causing said products, when sold, to be shipped 
from their place of business in the State of New York to purchasers 
thereof located in a State or States of the United States other than 
the State of New York. 

Par. 2. In the course and conduct of their business aforesaid, re- 
spondents are now, and for more than one year last past have been, 
in substantial competition with other corporations, individuals, part- 
nerships, and firms engaged in the business of selling and distributing 
foodstuffs and flavoring extracts in commerce between and among 
the various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of their business, as aforesaid, 
the respondents sell a large variety of flavoring extracts. To the 
bottles which contain said flavoring extract are affixed labels, con- 
taining a reproduction of what appears to be an Italian coat of arms 
and the following wording: 

Brevetto no. C135 —R>gistration 352 
Estratti-Bertola 
Insuperabili 
Premiati-alle Esposizioni 
Milano e Firenze—1903 
ROSOLIO ROSA 
Laboratorio—Chimico 
Nazionale 
Milano 
Italia 
PRODOTTI IMPORTATI 
Agenti Generali 
Paramount Sales Co. 
IN pe NC UL S® Ns 
yy Oz. 


The translation for the foregoing Italian wording is as follows: 


Diploma No. C-135—Registration 352 
BERTOLA EXTRACT 
Incomparable 


146756™—39— vol. 24 -28 
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First Prize at the Ex- 
positions in Milan and 
Florence—1903 
ROSOLIO ROSA 
National Chemical Laboratory 
Milan Italy 
Imported Products 
General Agents 
Paramount Sales Co. 
N.Y Ug 5.8 
% Oz. 

Said representations made upon the labels, as aforesaid, indicate 
and imply to the members of the purchasing public that the said 
flavoring extracts are prepared, compounded, and packaged by the 
National Chemical Laboratory at Milan, in Italy, and are imported 
into the United States. Said language further implies that the said 
product was awarded first prize at certain expositions in the cities of 
Milan and Florence, Italy, in competition with other flavoring ex- 
tracts there exhibited. In truth and in fact, said flavoring extracts 
are not prepared, compounded and packaged by a National Chemical 
Laboratory in Milan, Italy, and are not imported into the United 
States; they were not exhibited at any italian exposition, and were 
awarded no medals or other prizes; but, on the contrary, said flavor- 
ing extracts are prepared, compounded and packaged in the State 
of New York by an American manufacturer. 

There is a large number of Italian-Americans among the purchasing 
public who show a preference for goods produced abroad, under the 
belief that they are superior to those produced in this country, said 
belief prevailing particularly in extracts and the like. These pur- 
chasers are led to believe, because of the statements contained on the 
label and the fact that said label is printed in the Italian language, 
that they are buying an imported extract of superior merit to the do- 
mestic product. There are among respondents’ competitors many who 
sell both the domestic and imported products, and who, in the course 
and conduct of their business, honestly and truthfully represent their 
merchandise. 

Par. 4, The above and foregoing representations, as shown by the 
labels used by respondents, as described in paragraph 3, have the 
capacity and tendency to, and do mislead and deceive the purchasing 
public into the belief that the said flavoring extracts so labeled are 
prepared, compounded and packaged abroad, and imported into the 
United States, and have the capacity and tendency to, and do induce 
the said purchasing public, acting in such erroneous belief, to pur- 
chase respondents’ product, thereby diverting trade to the respondents 
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from those of their competitors who do not misrepresent and falsely 
label their products; and in this manner respondents do substantial 
injury to competition in interstate commerce. 

Par. 5. The above acts and things done or caused to be done by the 
respondents, were and are each and all to the prejudice of the public 
and of respondents’ competitors, and constitute unfair methods of 
competition in interstate commerce within the meaning and intent of 
Section 5 of “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved September 
26, 1914. 


Report, FrNpinGs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on the 19th day of August 1936, issued and served 
its complaint in this proceeding upon respondents Jacob Needle and 
Ray Needle, trading as the Eldeen Spice Company, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. On December 31, 1936, the respond. 
ents filed their answer, in which answer they admitted all the material 
allegations of the complaint to be true, and stated that they waived 
hearing on the charges set forth in the said complaint and consented 
that without further evidence or other intervening procedure the Com- 
mission might issue and serve upon them findings as to the facts and 
conclusion and an order to cease and desist from the violations of the 
law charged in the complaint. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and the answer thereto, and the Commission having duly considered 
the same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents Jacob Needle and Ray Needle are co- 
partners trading and doing business as the Eldeen Spice Company, 
with their office and principal place of business located at 336 De- 
lancey Street, city of New York and State of New York. Respond- 
ents are now and for more than one year last past have been en- 
gaged in the business of jobbing foodstuffs, including a variety of 
flavoring extracts. They sell and distribute said products in com- 
merce between and among the various States of the United States 
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and the District of Columbia, causing said products when sold to 
be shipped from their place of business in the State of New York 
to purchasers thereof located in states of the United States other 
than the State of New York. In the course and conduct of their 
business as aforesaid respondents are now and for more than one 
year last past have been in substantial competition with other part- 
nerships and with corporations, firms, and individuals engaged in 
the business of selling and distributing foodstuffs and flavoring ex- 
tracts in commerce between and among the various States of the 
United States and in the District of Columbia. There is now and 
for more than one year last past has been a constant current of trade 
in commerce between and among the various States of the United 
States and in the District of Columbia in said products sold by 
respondents. 

Par. 2. In the course and conduct of their business as aforesaid, 
respondents sell a large variety of flavoring extracts. To the bot- 
tles which contain said flavoring extracts are affixed labels contain- 
ing a reproduction of what appears to be an Italian coat of arms and 
the following wording: 

Brevetto No. C135—Registration 352 
Estratti-Bertola 
Insuperabili 
Premiati-alle Esponsizioni 
Milano e lirenze—1903 
ROSOLIO ROSA 
Laboratoria—Chinico 
Nazionale 
Milano 
Italia 
PRODOTTI IMPORTATI 
Agenti Generali 
Paramount Sales Co. 
INGE SYS Ug ShcA: 

% Oz. 

The translation of the above and foregoing Italian wording is as 
follows: 

Diploma No. C135—Registration 352 
BERTOLA EXTRACT 
Incomparable 
First Prize at the 
Expositions in Milan 
and Florence—1903. 
ROSOLIO ROSA 
National Chemical Laboratory 
Milan Italy 
Imported Products 
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General Agents 
Paramount rare Co., 
ING Yop Wee Ac 
Y% Oz. 

Par. 3. The representations made upon the labels as set forth in 
paragraph 2 hereof indicate and imply to the members of the pur- 
chasing public that the said flavoring extracts are prepared, com- 
pounded, and packaged by the National Chemical Laboratory at Milan, 
Italy, and are imported into the United States. Said language further 
imphes that the said products were awarded first prize at certain ex- 
positions in the cities of Milan and Florence, Italy, in competition 
with other flavoring extracts there exhibited. In truth and in fact 
said flavoring extracts are not and were not prepared, compounded 
or packaged by a National Chemical Laboratory in Milan, Italy, and 
are not and were not imported into the United States. They were 
not exhibited at any Italian exposition and were awarded no medals 
or other prizes; but on the contrary said flavoring extracts are and 
were prepared, compounded and packaged in the State of New York 
by an American manufacturer. 

Par. 4. There are a large number of Italian-Americans among the 
purchasing public who show a preference for goods produced abroad, 
under the belief that they are superior to those produced in this 
country, said belief prevailing particularly in extracts and the like. 
These purchasers are led to believe, because of the statements con- 
tained on the label and the fact that said label is printed in the Italian 
language, that they are buying imported extract of superior merit to 
the domestic product. There are among the competitors of re- 
spondents, as mentioned in paragraph 1 hereof, many who sell and 
distribute in commerce flavoring extracts, and who do not misrepre- 
sent the origin or place of manufacture of such products. 

Par. 5. The above and foregoing representations, as shown by the 
labels used by respondents as described in paragraph 2 hereof, have 
the capacity and tendency to and do mislead and deceive the pur- 
chasing public into the belief that the said flavoring extracts so 
labeled are prepared, compounded and packaged abroad, and im- 
ported into the United States; and have the capacity and tendency 
to and do induce the said purchasing public, acting in such erroneous 
belief, to purchase respondents’ products, thereby diverting trade to 
the respondents from their competitors, who rightfully and truth- 
fully represent their products; and in this manner respondents do 
substantial injury to competition in interstate commerce among and 
between the various States of the United States and in the District 


of Columbia. 
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The aforesaid acts and practices of the respondents. Jacob Needle 
and Ray Needle, copartners trading as the Eldeen Spice Company, 
are to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed here- 
in on December 31, 1936 by respondents, admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled, “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents, Jacob Needle and Ray Needle, 
individually and as copartners trading as the Eldeen Spice Company, 
their representatives, agents, servants, and employees, in connection 
with the offering for sale, sale, and distribution of flavoring extracts 
or compounds in interstate commerce or in the District of Columbia, 
do cease and desist 

1. From directly or indirectly advertising, designating, or repre- 
senting, through the use of words of any foreign language, or symbols 
or picturizations, or through any other means or in any manner, that 
flavoring extracts or compounds manufactured or compounded in the 
United States are manufactured or produced in Italy or in any other 
foreign country and imported into the United States. 

It is further ordered, That the respondent shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth im detail the manner and form in which they 
have comphed with this order. 


MEMORANDUM 


The Commission, as of Jan. 7, 1937, made similar findings and orders 
to cease and desist in three other cases, in which complaints issued 
as of Aug. 19, 1936, and in which the respondents, with principal places 
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of business in New York City in the first two cases, and in Brooklyn, 
N. Y., in the third case, were as follows: 

Soromon Hornick anp Fannre Horntcx, Trapine as Irartan-AMER- 
1cAN SpicB Company, Docket 2903; 

Trieste Lwrortine Company, Docket 2904; and 

Saut CoHen anv Davin Jawerz, Trapine as Eacin Spice Company, 
Docket 2905. 

Before Mr. W. W. Sheppard, trial examiner 

Mr. Astor Hogg for the Commission. 

Caputi & Caputi, of New York City, for respondents. 
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In THE MATTER OF 


BERNHART P. HOLST, DOING BUSINESS AS HOLST 


PUBLISHING COMPANY, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2652. Complaint, Dec. 10, 1935.—Decision Jan. 12, 1937 


Where an individual engaged in the publication of an encyclopedia or reference 


(a) 


(b) 


work designated as “The Progressive Reference Library,’ and theretofore 
sold under different names, since its original publication about 1895 as 
“Neachers’ and Pupils’ Cyclopedia,” and in the sale thereof to purchasers in 
various states; an individual engaged as agent and manager for said 
publisher in the transaction and operation of the latter’s business; and 
two individuals engaged, in California, as agents for and under arrange- 
ments with said publisher, in the sale of said “Reference Library” and 
extension service from their places of business in the two California cities 
involved, and through their own personal solicitation and that of the agents, 
subagents, or salesmen employed by them, and selling said reference work 
and service on an installment contract basis; in substantial competition 
with others who do not represent that they are giving their respective sets 
free to purchasers of an extension service, or to purchasers of any other 
service or books, and do not represent that their respective books have 
been revised, enlarged, and brought up to date, or make other untrue repre- 
sentations similar to those hereinbelow set forth, but accurately and truth- 
fully represent the nature and character of their respective books and the 
various services rendered by them in connection with the sale thereof— 
Represented, in soliciting and selling such books and service as herein- 
before described, that the purchaser or prospective purchaser was on a pre- 
ferred list and would be given a ten volume set of said “Library” free, for 
the reason, ostensibly, that such purchaser or prospective purchaser had 
exceptional ability in his or her chosen trade, profession, or avyocation, and 
that, in order to take advantage of such pretended free offer, it was only 
necessary that the particular person approached write the publisher a 
letter of commendation, after opportunity to study the books, and subscribe 
to a ten-year loose leaf extension service to keep said “Library” current 
and up-to-date as represented, and at a cost of $49.50, for the payment of 
which sum, in monthly or other payments, purchaser obligated himself by 
signed contract; facts being there was no such selection, purchase price of 
said “Reference Library” was included in the amount purportedly charged 
for the ten-year extension service, same offer was made to all prospective 
purchasers alike, without regard to any ability exhibited by them in any 
particular trade or profession, and aforesaid representations were made 
Solely to induce purchase of said “Progressive Reference Library” ; 
Represented, as aforesaid, that said “Library,” as thus published and sold 
by them, had been revised, enlarged, and brought down to date, facts being 
that, while it might contain some slight enlargements and revisions, to all 
intents and purposes it had not been materially revised and enlarged since 
its original publication in or about 1895; and 
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(c) Made use of the name of the individual hereinbefore referred to, who 
constituted said publisher’s business manager and agent, to advise dis- 
satisfied purchasers complaining of aforesaid and other defects in said 
encyclopedia to the particular individual making sale, that contract of 
particular dissatisfied purchaser was in hands of said first-named indi- 
vidual, and that he constituted an innocent purchaser for value without 
notice and insisted on payment and threatened such purchaser with legal 
action and forced payment therefor ; 

With effect of misleading and deceiving members of the purchasing public into 
the erroneous and mistaken belief that aforesaid misrepresentations were 
true and into the purchase of said “Progressive Reference Library” and 
exteusion service on account of such belief and their reliance on the truth- 
fulness thereof, and with the result that many sales were made by them 
to purchasers thereof who, induced by aforesaid representations, believed 
that in purchasing said service for its regular price of $49.50, they were, 
as members of a limited or selected class, receiving free of charge said set, 
represented as above set forth, as an enlarged, revised and up-to-date ref- 
erence work, and trade thereby was unfairly diverted to all and each of 
them from those competitors who do not make use of same or similar 
misrepresentations in offer for sale or sale of their respective encyclopedias 
and reference works: 

Heid, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. John W. Hilldrop for the Commission. 

Mr. C. O. Switzer and Mr. Fred P. kisser of Chatterton & Switzer, 
of Des Moines, Iowa, for Bernhart P. Holst, doing business as Holst 
Publishing Co., and for Bertram P. Holst; Mr. L. W. Jaycox, of Los 
Angeles, Calif., for Charles U. Branch, doing business as National 
Press Service. 

CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Bernhart P. Holst, 
an individual trading under the name and style of Holst Publishing 
Company; Bertram P. Holst, manager for and agent of Bernhart 
P. Holst; C. M. Sellards, an individual trading under the name and 
style of Progressive Research Service and agent for respondent Bern- 
hart P. Holst; Charles U. Branch, an individual trading under the 
name and style of National Press Service and as agent of respondent 
Bernhart P. Holst; and 8. R. Melching, an individual trading under 
the name and style of International Press Service and as agent for 
respondent, Bernhart P. Holst, hereinafter designated as respondents, 
have been and are using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the Commis- 
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sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paragraru 1. Respondent Bernhart P. Holst is an individual trad- 
ing under the name and style of Holst Publishing Company, with his 
office and principal place of business in Boone, Iowa, and is engaged 
in the business of publishing and selling a certain encyclopedia known 
and designated as “The Progressive Reference Library” to purchasers 
thereof in various States of the United States of America other than 
Iowa, and when said encyclopedias are sold by respondent, Bernhart 
P. Holst, he ships and causes them to be shipped from his place of 
business at Boone, Iowa, into and through the various States of the 
United States other than Iowa to the purchasers thereof located in 
said other States and in the District of Columbia. Respondent Ber- 
tram P. Holst is likewise an individual residing and doing business in 
Boone, Iowa, and is an agent of and manager for respondent Bern- 
hart P. Holst in the transaction of the business of said Bernhart P. 
Holst as hereinafter set out. Respondent C. M. Sellards is an indi- 
vidual with his place of business at 365 Twenty-fifth Avenue, Sau 
Francisco, Calif., and trades and does business under the name and 
style of Progressive Research Service, and in the conduct of the busi- 
ness as hereinafter set out, said respondent ©. M. Sellards is an agent 
of respondent Bernhart P. Holst. Respondent Charles U. Branch 
is an individual trading and doing business under the name and style 
of National Press Service, with his place of business at Room 516, 
Douglas Building, 257 South Spring Street, Los Angeles, Calif., and 
said respondent Charles U. Branch is also, in the conduct of the busi- 
ness hereinafter set out, an agent for respondent, Bernhart P. Holst. 
Respondent S. R. Melching is an individual trading under the name 
and style of International Press Service, with his place of business 
at Boone, Iowa, and in the conduct of the business hereinafter set out, 
said respondent S. R. Melching is likewise the agent. for respondent 
Bernhart P. Holst. 

Par. 2. Respondent Bernhart P. Holst is the publisher of a certain 
ten-volume encyclopedia which is sold and distributed to the public 
from the place of business of respondent, Bernhart P. Holst of Boone, 
Iowa, in and through the various States of the United States of Amer- 
ica other than Iowa, under the name of “The Progressive Reference 
Library.” This encyclopedia was originally published in or about 
the year 1895 as “Teachers’ and Pupils’ Cyclopedia,” and thereafter 
it was published and sold respectively as “New Teachers’ and Pupils’ 
Cyclopedia” and as “International Reference Work,” but is now being 
sold, as aforesaid, as “The Progressive Reference Library.” The Com- 
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mission is advised, believes to be true, and consequently charges that 
although there have been some revisions and enlargements of the said 
encyclopedia, yet it is substantially the same as when first issued in or 
about the year 1895. 

Par. 3. Respondent Bertram P. Holst resides in Boone, Towa, 
and in the sale and distribution of the said Progressive Reference 
Library in interstate commerce, acts in the capacity of business man- 
ager and agent for respondent Bernhart P. Holst, publisher of said 
encyclopedia as aforesaid. Respondent C. M. Sellards, trading un- 
der the name and style of Progressive Research Service, has his of- 
fice and place of business in the City of San Francisco, Calif., and 
is engaged in the sale and distribution of the encyclopedia known 
and designated, as aforesaid, as “The Progressive Reference Library,” 
in the State of California and in various States of the United States 
other than California, and when said encyclopedias are by said 
respondent C. M. Sellards sold, he ships and causes them to be 
shipped from his place of business in San Francisco, Calif., into and 
through other States of the United States than California, to the 
purchasers thereof located in States other than the State of Cali- 
fornia. 

Respondent Charles U. Branch is an individual with his office 
and place of business in the city of Los Angeles, Calif., and is en- 
gaged in the selling and delivering in commerce of the said “Pro- 
gressive Reference Library” under the name and style of National 
Press Service, in the State of California and in divers other States 
of the United States other than California, causing said encyclopedia 
when sold to be transported into and through said other States of 
the United States than California, to the purchasers thereof located 
in States other than the State of California. Respondent S. R. 
Melching is an individual trading and doing business in Boone, 
Towa, under the name and style of International Press Service, and 
he likewise is engaged in the sale and distribution of said “Pro- 
gressive Reference Library” in the State of Iowa, and causes said 
“Progressive Reference Library” when sold to be transported and 
delivered into and through various States of the United States other 
than Iowa to the purchasers thereof located in States other than 
the State of California. 

In the conduct of the said business of selling and distributing the 
said encyclopedia known and designated, as aforesaid, as “The Pro- 
gressive Reference Library,” the said respondent: Bernhart P. Holst, 
being as aforesaid the publisher thereof at Boone, Iowa, furnishes to 
co-respondents C. M. Sellards, Charles U. Branch, and S. R. Melching 
the said encyclopedia, which said respondents Sellards, Branch, and 
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Melching, by personal solicitation and through salesmen and sub- 
agents, sell to the public. For this encyclopedia respondent Bernhart 
P. Holst receives from his co-respondents Sellards, Branch, and 
Melching, $12.50 per set, and respondents Sellards, Branch, and 
Melching in turn sell said encyclopedia to the buying public at 
$49.50 per set, in manner and form as hereinafter set out. 

The respondents Sellards, Branch, and Melching seil said encyclo- 
pedia to the public on monthly payments, and the purchaser executes 
a contract promising to pay the full sum of $49.50 to the different 
respondents herein making the sale on monthly payments, and such 
contracts when signed and executed by the purchaser are sent and 
transmitted by respondents Sellards, Branch, and Melching to re- 
spondent Bernhart P. Hoist at Boone, Iowa, and the Commission is 
advised, believes to be true, and consequently charges that these con- 
tracts are by respondents Sellards, Branch, and Melching assigned to 
respondent Bernhart P. Holst. Respondent Bernhart P. Holst, on re- 
ceipt of such contracts, advances to respondents Sellards, Branch, and 
Melching 60 percent of the face value thereof, taking from said 
Sellards, Branch, and Melching their promissory notes. Therefore 
and in this behalf, the Commission is advised, believes to be true, 
and charges that the contracts of purchase by the various purchasers 
are assigned as collateral security for the loan of 60 percent of the 
face value of such contracts. If default is made by the purchaser in 
the payments due under said contracts, the said respondent Bernhart 
P. Holst personally and through respondent Bertram P. Holst, man- 
ager and agent of the aforesaid Bernhart P. Holst, and through his 
attorneys undertakes to collect the amount due from such defaulted 
purchases under the claim and pretext that he, respondent Bernhart 
Holst, is an innocent purchaser for value in due course thereof, and 
that the purchaser cannot interpose any defenses to the said contract 
in his hands as such innocent purchaser for value without notice and 
in due course. 

The Commission, acting on information and belief, is advised, 
believes to be true, and consequently charges that this elaborate and 
ostensible arrangement existing between and among respondents 
Bernhart P. Holst, Bertram P. Holst, C. M. Sellards, Charles U. 
Branch, and 8. R. Melching, is a sham and a subterfuge, and that in 
truth and in fact respondents, Bertram P. Holst, C. M. Sellards, 
Charles U. Branch, and S. R. Melching are agents for the principal 
respondent, Bernhart P. Holst, in the sale and distribution in com- 
merce of the said encyclopedia known and designated as “The Pro- 
gressive Reference Library,” and that respondent Bertram P, Holst 
is resident agent and manager at Boone, Iowa, for his principal, re- 
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spondent Bernhart P. Holst, and that as principal and agent they 
are engaged in the acts of unfair competition in commerce herein- 
after set out; but in the alternative, should they not occupy to each 
other the relation of principal and agent, charges and alleges that 
these respondents are by agreement and conspiracy engaged in a 
joint enterprise and in acts of unfair competition in commerce, and 
are properly joined herein as co-respondents. 

The method by which respondents sell and offer for sale the said 
encyclopedia is as follows: The respondents, either in person or by 
duly constituted and appointed agents, subagents, or salesmen, repre- 
sent to the purchaser or prospective purchaser that he or she is on 
a preferred list, and that he or she will be given a ten-volume set of 
the said encyclopedia free, and this free offer is made to the pur- 
chaser or prospective purchaser on the ostensible ground that the 
purchaser or prospective purchaser has exceptional ability in his 
or her chosen trade, profession or avocation, such as teacher, preacher, 
lawyer, etc. The purchasers or prospective purchasers are then told 
that in order to avail themselves of this alleged free offer it is only nec- 
essary that they, (1) write the publisher a letter of commendation 
after they have had an opportunity to study the books, and (2) sub- 
scribed to a ten-year loose leaf extension service, which it is repre- 
sented will keep the reference library current, at a cost to the pur- 
chaser of $49.50, for the payment of which sum the purchaser signs 
a contract in writing agreeing to pay by monthly or other payments, 
and said contracts in writing are then sent and delivered to respond- 
ent Bernhart P. Holst, as hereinbefore set out in paragraph 3 
hereof. These representations and inducements are false and mis- 
leading, as the purchaser does not receive a ten-volume set of the 
said encyclopedia free, but the sum of $49.50 above mentioned is a 
full, fair and sufficient price for the said encyclopedia and for the 
ten-year loose leaf extension service, and these statements and repre- 
sentations are made by respondents, their agents and salesmen for 
the purpose of effectuating the sale of the said encyclopedia. 

The respondents in person and through their agents, subagents, 
and salesmen, represent to purchasers and prospective purchasers that 
the said encyclopedia, published and sold as aforesaid by respondents, 
has been revised, enlarged, and brought down to date, when in truth 
and in fact, while said encyclopedia may contain some slight enlarge- 
ments and revisions, yet to all intents and purposes it has not been 
materially revised and enlarged since it was originally published im 
or about the year 1895. When dissatisfied purchasers complain of 
this and other defects in said encyclopedia to the respondent making 
the sale, such dissatisfied purchaser is advised that his or her con- 
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tract is in the hands of respondent Bernhart P. Holst, an innocent 
purchaser for value without notice, and payment is insisted on and 
the dissatisfied purchaser is threatened with legal action and is 
forced to pay therefor. 

In the publication and sale of the said encyclopedia, the respond- 
ents, all and each of them, are in competition with other individuals, 
firms, and corporations and associations engaged in a similar and 
like business, who do not represent themselves as giving an encyclo- 
pedia free and who properly and truthfully represent their com- 
modity, and whose encyclopedia is actually revised, enlarged, and 
brought down to date. 

Par. 4. By reason of the foregoing acts, exaggerations, misrepre- 
sentations, statements, and inducements as above set forth, the said 
respondents have sold and are now selling their said encyclopedia, in- 
cluding the extension service, to various members of the public 
throughout the United States who have a right to and do rely on these 
said statements, representations, and inducements of the respondents 
and who are induced to purchase said encyclopedia from respondents 
under the belief that they are actually being presented free with an 
encyclopedia which is revised, enlarged, and brought down to date, 
and are only paying for the ten-year extension service, when in truth 
and in fact they are buying and paying a full price for an encyclopedia 
and extension service and are not receiving one free, nor one revised, 
enlarged, and brought down to date. 

Par. 5. All the aforesaid false, deceptive, and misleading statements 
and representations used by respondents, their agents, subagents, and 
salesmen are calculated to and do have the tendency and capacity to 
unfairly divert trade to respondents from competitors who do not use 
such false, deceptive, and misleading representations in the sale of 
their publications and to induce the public to purchase said encyclo- 
pedias under and because of a mistaken belief that said representations 
are true. 

Par. 6. The above acts and things done by respondent are all to the 
injury and prejudice of the public and competitors of respondent in 
interstate commerce, within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 


mission, to define its powers and duties, and for other purposes,” ap- 
proved September 26, 1914. 


Report, Frxpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
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to define its powers and duties, and for other purposes,” the Federal 
Trade Commission on the 10th day of December, A. D., 1935, issued 
and served its complaint in this proceeding upon respondents, Bern- 
hart P. Holst, an individual trading under the name and style of 
Holst Publishing Company; Bertram P. Holst, manager for and 
agent of Bernhart P. Holst; C. M. Sellards, an individual trading 
under the name and style of Progressive Research Service, and as agent 
for respondent, Bernhart P. Holst; Charles U. Branch, an individual 
trading under the name and style of National Press Service and as 
agent of respondent, Bernhart P. Holst; S$. R. Melching, an individual 
trading under the name and style of International Press Service and 
as agent of respondent, Bernhart P. Holst; charging them with the use 
of unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of respondents’ answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by John W. 
Hilldrop, attorney for the Commission, before W. W. Sheppard, an 
examiner for the Commission theretofore duly designated by it, and in 
opposition to the allegations of the Complaint by C. O. Switzer, attor- 
ney for respondents, Bernhart P. Holst, an individual trading under 
the name and style of Holst Publishing Company, and Bertram P. 
Holst; and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the said Commission on 
the complaint, the answer thereto, testimony and other evidence, briefs 
in support of the complaint and briefs in opposition thereto by re- 
spondents, Bernhart P. Holst and Bertram P. Holst, and the oral 
arguments of John W. Hilldrop, counsel for the Commission and 
Fred P. Risser, appearing and arguing the case for respondents Bern- 
hart P. Holst, and Bertram P. Holst; and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Bernhart P. Holst is an individual trad- 
ing under the name and style of Holst Publishing Company, with his 
office and principal place of business located in Boone, Towa, He is 
engaged in the business of publishing and selling a certain encylo- 
pedia or reference work known and designated as “The Progressive 
Reference Library,” including a loose-leaf extension service, to 
purchasers thereof located in various States of the United States other 
than Iowa. When said encyclopedias are sold by respondent, Bern- 
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hart P. Holst, he ships and causes them to be shipped from his place 
of business at Boone, Iowa, into and through the various States of 
the United States other than Iowa to the purchasers thereof located 
in said other States and in the District of Columbia. 

Respondent Bertram P. Holst is likewise an individual residing 
and doing business in Boone, Iowa. He is an agent of, and manager 
for, respondent Bernhart P. Holst in the transaction and operation 
of the business of said Bernhardt P. Holst as hereinafter set out. 

Respondent C. M. Sellards is an individual having his place of 
business at 3865 Twenty-fifth Avenue, San Francisco, Calif. He 
trades and does business under the name and style of Progressive 
Research Service, and the conduct of the business as hereinafter set 
out, said respondent C. M. Sellards is an agent of respondent Bern- 
hart P. Holst. 

Respondent Charles U. Branch is an individual trading and doing 
business under the name and style of National Press Service. with his 
place of business at Room 516, Douglas Building, 257 South Spring 
Street, Los Angeles, Calif., and is also, in the conduct of the business 
hereinafter set out, an agent for respondent, Bernhart P. Holst. 

Respondent 8. R. Melching is an individual trading under the name 
and style of International Press Service, with his place of business 
located at Boone, Iowa, and in the conduct of the business herein- 
after set out, he is likewise the agent for respondent Bernhart P. 
Holst. 

Par. 2. Respondent Barnhart P. Holst is the publisher of a certain 
ten-volume encyclopedia which is sold and distributed to the public 
from the place of business of respondent Bernhardt P. Holst at 
Boone, Towa, into and through the various States of the United 
States of America other than Iowa, under the name of “The Progres- 
sive Reference Library.” This encyclopedia was originally published 
in or about the year 1895 under the name “Teachers’ and Pupils’ 
Cyclopedia,” and thereafter it was published and sold respectively | 
under the name “New Teachers’ and Pupils’ Cyclopedia” and under | 
the name “International Reference Work,” but is now being sold, as 
aforesaid, as “The Progressive Reference Library.” Although there 
have been some revisions and enlargement of the said reference work 
from time to time, it is substantially the same as when first issued, 
in or about the year 1895. / 

Par. 3. Respondent Bertram P. Holst resides in Boone, Towa, and 
in the sale and distribution of the said Progressive Reference Library | 
in commerce among and between the various States of the United | 
States acts in the capacity of business manager and agent for re- } 
spondent Bernhart P. Holst, publisher of said Progressive Reference | 
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Library. Respondent C. M. Sellards, trading under the name and 
style of Progressive Research Service, has his office and place of busi- 
ness in the city of San Francisco, Calif., and is engaged in the sale and 
distribution of the encyclopedia known and designated as “The Pro- 
gressive Reference Library,” in the State of California and in various 
States of the United States other than California. When said Pro- 
gressive Reference Libraries are sold by said respondent C. M. Sellards, 
he ships and causes them to be shipped from his place of business in 
San Francisco, Calif., into and through States of the United States 
other than California, to the purchasers thereof located in such other 
States. 

Respondent Charles U. Branch trading under the name and style of 
National Press Service has his office and place of business in the city 
of Los Angeles, Calif., and is engaged in the sale and distribution of 
the said “Progressive Reference Library” in the State of California 
and in divers States of the United States other than California. 
When said “Progressive Reference Libraries” are sold by said re- 
spondent Charles U. Branch, he ships and causes them to be shipped 
from his place of business in Los Angeles, Calif., into and through 
States of the United States other than California to the purchasers 
thereof located in such other States. 

In the conduct of the said business of selling and distributing the 
said encyclopedia and reference work known and designated as “Pro- 
gressive Reference Library,” including the aforesaid extension service, 
the said respondent Bernhart P. Holst, being the publisher thereof at 
Boone, Iowa, furnished to the respondents C. M. Sellards and Charles 
U. Branch, the said “Progressive Reference Library,” which they sell 
te the public by personal solicitation and through salesmen and sub- 
agents. For this “Progressive Reference Library” respondent Bern- 
hart P. Holst receives from his co-respondents Sellards and Branch, 
$12.50 per set, and respondents Sellards and Branch in turn sell said 
encyclopedia to the buying public at $49.50 per set, in manner and form 
as hereinafter set out. 

The respondents Sellards and Branch sell said “Progressive Ref- 
erence Library” to the public through installment contracts and the 
purchaser executes a contract promising to pay the full sum of $49.50 
in monthly payments to the respective respondent making the sale. 
Such contracts, when signed and executed by the purchasers, are 
sent and transmitted by respondents Sellards and Branch to respond- 
ent Bernhart P. Holst at Boone, Iowa, and are by respondents Sel- 
lards and Branch assigned to respondent Bernhart P. Holst. Re- 
spondent Bernhart P. Holst, on receipt of such contracts, advances 
to respondents Sellards and Branch 60% of the face value of said 
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contracts and promissory notes. The contracts of purchase executed 
by the various purchasers are assigned as collateral security for the 
loan of 60% of the face value of such contracts. Whenever default 
is made by purchasers in the payments due under said contracts, 
the said respondent Bernhart P. Holst, personally and through re- 
spondent Bertram P. Holst, his manager and agent and through his 
attorneys, undertakes to collect the amount due from such defaulted 
purchasers under the claim and pretext that he, Bernhart P. Holst, 
is an innocent purchaser of said contracts for value in due course 
and without notice of any possible defenses to the said contracts. 

This elaborate arrangement existing between and among respond- 
ents Bernhart P. Holst, Bertram P. Holst, C. M. Sellards, and Charles 
U. Branch, is a sham and a subterfuge, and in truth and in fact, 
respondents Bertram P. Holst, C. M. Sellards, and Charles U. Branch 
are agents for the principal respondent Bernhart P. Holst, in the 
sale and distribution in commerce, as herein set out, of the said 
“Progressive Reference Library”; respondent Bertram P. Holst is 
resident agent and manager at Boone, Iowa, for his principal, re- 
spondent Bernhart P. Holst; and they are all engaged as principal 
and agent in the hereinafter described acts of unfair competition in 
commerce as herein set out. 

The method by which the respondents sell and offer for sale the 
said “Progressive Reference Library” is as follows: The respondents, 
either in person or by duly constituted and appointed agents, sub- 
agents, or salesmen, represent to the purchaser or prospective pur- 
chaser that he or she is on a preferred list, and that he or she will 
be given a ten-volume set of the said “Progressive Reference Library” 
free, and that this free offer is made to the purchaser or prospective 
purchaser on the ostensible ground that the purchaser or prospective 
purchaser has exceptional ability in his or her chosen trade, pro- 
fession or avocation. It is then represented to said purchasers or 
prospective purchasers that in order to avail themselves of this al- 
leged free offer, it is only necessary that they (1) write the publisher 
a letter of commendation after they have had an opportunity to 
study the books, and (2) subscribe to a ten-year loose-leaf extension 
service at a cost to the purchaser of $49.50, which it is represented 
will keep the reference library current and up to date, for the pay- 
ment of which sum the purchaser signs a contract in writing agreeing 
to pay by monthly or other payments. 

The aforesaid representations and inducements are false and mis- 
leading as the respective purchasers do not receive the ten-volume set 
of “Progressive Reference Library” free and at no cost when they pur- 
chase the ten-year extension service and execute the contract in con- 
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nection therewith, and the respective purchasers were not selected for 
the offer of said “Progressive Reference Library” for the reason that 
they had exhibited exceptional ability in their chosen trade or profes- 
sion or for any other similar reason. The aforesaid representations 
_ are made solely for the purpose of inducing the purchase of the said 

“Progressive Reference Library.” In truth and in fact, the purchase 
price of said “Progressive Reference Library” is included in the 
amount purportedly charged for the ten-year extension service and the 
same offer is made to all prospective purchasers alike without regard 
to their having exhibited any particular ability in any particular trade 
or profession. 

‘The respondents, in person and through their agents, subagents and 
salesmen, represent to purchasers and prospective purchasers that the 
said “Progressive Reference Library,” published and sold as aforesaid 
by respondents, has been revised, enlarged, and brought down to date. 
In truth and in fact, while said “Progressive Reference Library” may 
contain some slight enlargements and revisions, yet to all intents and 
purposes it has not been materially revised and enlarged since it was 
originally published in or about the year 1895. When dissatisfied 
purchasers complain of this and other defects in said encyclopedia 
to the respondent making the sale, such dissatisfied purchaser is ad- 
vised that his or her contract is in the hands of respondent Bernhart 
P. Holst, an innocent purchaser for value without notice, and payment, 
is insisted on and the dissatisfied purchaser is threatened with legal 
action and is forced to pay therefor. 

In the publication and sale of said “Progressive Reference Library 
in commerce as herein described, the respondents, and each of them, 
are engaged in substantial competition with other individuals and with 
corporations, firms, partnerships, and associations who sell and dis- 
tribute other encyclopedia and reference books in commerce as herein 
described and who do not represent that they are giving their respec- 
tive sets of books free to the purchasers of an extension service or to 
the purchasers of any other service or books and who do not repre- 
sent that their respective books have been revised, enlarged and 
brought up to date and who do not make other representations similar 
to those described herein when said representations are not true in 
fact but who accurately and truthfully represent the nature and char- 
acter of their respective books and of the various services rendered 
by them in connection with the sale of said books. 

Par. 4. The acts and practices including the aforesaid misrepre- 
sentations and inducements of the respondents, and each of them, as 
detailed herein, have the tendency and capacity to, and do, mislead and 
deceive members of the purchasing public into the erroneous and 
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mistaken belief that the misrepresentations above described and re- 
ferred to were true and into the purchase of “Progressive Reference 
Library” and the extension service on account of such belief and on 
account of their reliance in the truthfulness of said representations. 
Many sales have been made by the respondents to purchasers who, . 
induced by the representations herein described believed that in pur- 
chasing said extension service for the price of $49.50 they were, as 
members of a limited or selected class, receiving free of charge the 
set of books “Progressive Reference Library” which was represented 
to be an enlarged, revised and up-to-date reference work. As a re- 
sult thereof, trade has been unfairly diverted to all and each of the 
respondents from those competitors who do not make use of the same 
or similar misrepresentations in the offering for sale or sale of their 
respective encyclopedia and reference works. 

There is no testimony or other evidence in this proceeding connect- 
ing respondent S. R. Melching with the acts of unfair competition 
in commerce alleged in the complaint. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Bernhart P. 
Holst, an individual trading under the name and style of Holst 
Publishing Company; Bertram P. Holst, manager for and agent of 
Bernhart P. Holst; C. M. Sellards, an individual trading under the 
name and style of Progressive Research Service, and as agent for 
respondent, Bernhart P. Holst; and Charles U. Branch, an individual 
trading under the name and style of National Press Service and as 
agent of respondent, Bernhart P. Holst are to the prejudice of the 
public and of respondents’ competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec- 
tion 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondents, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of the said complaint and in opposi- 
tion thereto, briefs filed herein, and oral arguments by John W. Hill- 
drop, counsel for the Commission, and by Fred Risser, counsel for 
respondents Bernhart P. Holst and Bertram P. Holst, and the Com- 
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mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled, “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

[t is ordered, That the respondents, Bernhart P. Holst, as an indi- 
vidual, and tr o. under the name and style of Holst Publishing 
Company; Bertram P. Holst, manager for and agent of Bernhart P. 
Holst; C. M. Sellards, an ideal and trading under the name and 
style of Progressive Research Service, and as agent for respondent 
Bernhart P. Holst; Charles U. Branch, an individual trading under 
the name and style of National Press Service and as agent of respond- 
ent Bernhart P. Holst; and said individuals trading under any other 
name or through any other means or any corporate device; their 
joint or respective representatives, agents and employees, in connec- 
tion with the offering for sale, sale, and distribution of certain books 
or reference work now designated and sold under the name “Progres- 
sive Reference Library,” together with a loose-leaf extension service, 
or substantially the same books or reference work designated and sold 
under any other name, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing: 

(a) That the purchaser or prospective purchaser is being given or 
will be given a set of the said reference work now designated as 
“Progressive Reference Library” free by reason of the exceptional 
ability of the purchaser or prospective purchaser in his or her chosen 
trade, profession or avocation and standing in his or her community, 
or for any other reason ; 

(6) That any purchaser or prospective purchaser is on a preferred 
list to receive a ten-volume set of the said reference work now desig- 
nated as “Progressive Reference Library” free; 

(c) That the purchaser or prospective purchaser is being given or 
will be given a set of the reference work now designated as “Pro- 
gressive Reference Library” free, on condition that such purchaser or 
prospective purchaser writes respondent a letter of commendation 
concerning the said reference work now designated as “Progressive 
Reference Library,” after such purchaser or prospective purchaser 
has had an opportunity to study the same; 

(d) That any purchaser or prospective purchaser is being given 
or will be given a set of the reference work now designated as 
“Progressive Reference Library” free, on condition that such pur- 
Aes or prospective purchaser palettes to a ten-year loose-leaf 
extension service or any extension service covering any period of 


time ; 
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(e) That any purchaser or prospective purchaser is receiving, or 
will receive, any benefit, discount or concession, In any manner or 
form, or by any pretense; and that any purchaser or prospective 
purchaser’ in paying the sum of $49.50, is paying other than the usual 
selling price of said reference work now designated as “Progressive 
Reference Library” ; 

(f) That the reference work now designated as “Progressive Ref- 
erence Library” has been revised, enlarged and brought down to date, 
until and unless said reference work has in truth and in fact been 
substantially revised, enlarged and brought down to date; 

(g) That Bernhart P. Holst, or any other of said respondents, or 
any other person, firm or corporation, is a bona-fide purchaser for 
value without notice of the contracts executed by purchasers in con- 
nection with the purchase of said reference work now designated as 
“Progressive Reference Library” and the accompanying extension 
service, when such is not the fact; 

(A) That the purchaser or prospective purchaser of said reference 
work now designated as “Progressive Reference Library” is only 
buying or paying for an extension service intended to keep the set 
of books up to date. 

It is ordered, That the case growing out of the complaint herein- 
before issued on the 10th day of December, A. D., 1935, as to said 
respondent S. R. Melching be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the same should 
the facts so warrant. 

It ts further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MarTrer OF 


IMPERIAL DISTILLERS COMPANY 


COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF 
AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 83 OF TITLE I 
OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2395—Complaint, May 17, 1935—Order, Jan. 14, 1937 


Consent order requiring respondent corporation, its agents, ete., in connection 
with sale or offer in interstate commerce of whiskies, gins, and all other 
alcoholic beverages, but excepting gins produced by it through process of 
rectification of alcohol purchased, but not produced, by it, as specified, to 
cease and desist from representing, through use of word “Distillers” in its 
corporate name and on its stationery, advertising, etc., or in any other way, 
that it is a distiller of whiskies, gins, or other alcoholic beverages, or that 
said whiskies, etc., were by it made through process of distillation, or that 
it owns, operates, or controls a place where such products are thus made, 
unless and until it shall own, operate, or control a place or places where 
such products are by it manufactured through a process of original and 
continuous distillation from mash, wort, or wash, through continuous closed 
pipes and vessels until manufacture thereof is completed; and, Ordered 
further, That Count II of complaint as to violation of National Industrial 
Recovery Act be dismissed. 


Mr. PGad B. Morehouse for the Commission. 
Mr. Fred A. Caskey and Mr. Briggs C. Simpich, of Washington, 
D. C. and Schmalzriedt, Frye, Granse & Frye, of Detroit, Mich., for 


respondent. 
ComrLAIntT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Imperial 
Distillers Company, a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and in violation of the 
Act of Congress approved June 16, 1933, known as the “National In- 
dustrial Recovery Act,” and it appearing to the said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Count 1 

Paracrarn 1. Respondent is a corporation organized, existing and 

doing business under the laws of the State of Michigan, with its office 


i Count Two of the complaint, under the National Industrial Recovery Act, dismissed. 
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and principal place of business in the city of Detroit in said State. It 
is now, and has been since its organization in 1934, engaged in the busi- 
ness of purchasing, rectifying, blending, and bottling whiskies, gins, 
cordials, and other spirituous beverages and in the sale thereof in con- 
stant course of trade and commerce between and among the various 
States of the United States and in the District of Columbia. In the 
course and conduct of its said business, it causes its said products when 
sold to be transported from its place of business in Detroit aforesaid 
into and through various other States of the United States to the pur- 
chasers thereof consisting of wholesalers and retailers, some located 
within the State of Michigan, and some located in other States of the 
United States and the District of Columbia. In the course and con- 
duct of its business as aforesaid, respondent is now, and at all times 
since its organization has been, in substantial competition with other 
corporations and individuals, partnerships, and firms engaged in the 
manufacture by distillation of whiskies, gins, and other spirituous 
beverages and in the sale thereof in trade and commerce between and 
among the various States of the United States and in the District of 
Columbia; and in the course and conduct of its business as aforesaid 
respondent is, and has been since its organization, in substantial com- 
petition with other corporations and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, cordials and other spirituous beverages 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid 
respondent has, upon its said premises, a still which it uses in the 
production of gin by a process of rectification whereby alcohol, pur- 
chased but not produced by respondent, is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller, as defined by sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public and the liquor industry. For 
a long period of time the word “distillers” when used in connec- 
tion with the liquor industry and with the products thereof has had 
and still has a definite significance and meaning to the minds of 
wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, the manufacture of such liquors by the proe- 
ess of original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing pub- 
lic prefers to buy spirituous liquors bottled by the actual distillers 
and manufacturers thereof. 
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Par. 3. In the course and conduct of its business as aforesaid, 
by the use of the word “Distillers” in its corporate name, printed 
on its stationery, advertising and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that the said whiskies, gins, cordials, 
and other spirituous beverages therein contained were by it manu- 
factured through the process of distillation from mash, wort, or 
wash, when, as a matter of fact respondent is not a distiller, does 
not distill the said whiskies, cordials, or other spirituous beverages 
by it so bottled, labeled, sold, and transported, and merely by the 
use of a still as aforesaid in the rectification of alcoholic spirits by 
redistillation over juniper berries and other aromatics, respondent 
does not distill the gins by it so bottled, labeled, sold, and transported 
in the sense in which the word “distilled” is commonly accepted and 
understood by those engaged in the liquor trade and the public. 
Respondent does not own, operate, or control any place or places 
where such beverages are manufactured by the process of original 
and continuous distillation from mash, wort, or wash through con- 
tinuous closed pipes and vessels until the manufacture thereof is 
complete. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash as aforesaid whiskies, 
gins, and other spirituous beverages sold by them and who truthfully 
use the words “distillery,” “distilleries,” “distillers,” or “distilling” 
as a part of their corporate names and on their stationery, adver- 
tising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corpora- 
tions, firms, partnerships, and individuals engaged in the business 
of rectifying, blending, and bottling whiskies, cordials, gins, and 
other spirituous beverages who do not use the words “distillery,” “dis- 
tilleries,” “distilling,” or “distillers” as a part of their corporate 
names, nor on their stationery, nor on the labels attached to the 
bottles in which they sell and ship their said products. 

Par 5. The representation by respondent, as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and 
does mislead and deceive dealers and the purchasing public into the 
belief that the whiskies, cordials, gins, and other spirituous beverages 
sold by the respondent are manufactured and distilled by it from 
mash, wort, or wash as aforesaid and is calculated to and has the 
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capacity and tendency to and does induce dealers and the purchasing 
public, acting in such belief, to purchase the whiskies, cordials, gins, 
and other spirituous beverages rectified, blended and bottled by the 
respondent, thereby diverting trade to respondent from its competi- 
tors who do not by their corporate name or in any other manner 
misrepresent that they are manufacturers by distillation from mash, 
wort, or wash as aforesaid of whiskies, cordials, gins, and other 
spirituous beverages, and thereby respondent does substantial injury 
to substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Count 2 


Paracrapn 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Michigan, with its office 
and principal place of business in the city of Detroit in said State. 
It is now, and has been since its organization in 1934, engaged in the 
business of purchasing rectifying, blending, and bottling whiskies, 
gins, cordials, and other spirituous beverages and in the sale thereof 
in constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its said business, it causes its said prod- 
ucts when sold to be transported from its place of business in Detroit 
aforesaid into and through various other States of the United States 
to the purchasers thereof consisting of wholesalers and retailers, some 
located within the State of Michigan, and some located in other 
States of the United States and the District of Columbia. In the 
course and conduct of its business as aforesaid, respondent is now, 
and at all times since its organization has been, in substantial 
competition with other corporations and individuals, partnerships, 
and firms engaged in the manufacture by distillation of whiskies, 
gins, and other spirituous beverages and in the sale thereof in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia; and in the course and conduct 
of its business as aforesaid respondent is, and has been since its - 
organization, in substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the business of 
purchasing, rectifying, blending, and bottling whiskies, gins, cordials, 
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and other spirituous beverages and in the sale thereof in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Pars. 2, 3, 4, and 5. As grounds for these paragraphs of this com- 
plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this complaint 
to the same extent as though the allegations thereof were separately, 
by like numbered paragraphs, set out at length herein, and said para- 
graphs 2, 3, 4, and 5 of count 1 of this complaint are incorporated 
herein by reference and adopted as the allegations of paragraphs 2, 3, 
4, and 5 of this count and are hereby charged as fully and as com- 
pletely as though the several averments of each of the said paragraphs 
of count 1 were here repeated verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933 (48 Stat. 195 C. 90), the Presi- 
dent of the United States, by Executive Order No. 6182, of June 26, 
1933, as supplemented by Executive Order No. 6207, of July 21, 1938, 
and Executive Order No. 6345 of October 20, 1933, delegated to H. A. 
Wallace as Secretary of Agriculture, certain of the powers vested in 
the President of the United States by the aforesaid Act. 

Under and pursuant to the delegation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the Act and 
Executive Orders under the Act, upon his own motion presented. a 
Code of Fair Competition for the Distilled Spirits Rectifying Indus- 
try after due notice and opportunity for hearing in connection there- 
with had been afforded interested parties, including respondent, in 
accordance with Title I of the National Industrial Recovery Act and 
applicable regulations issued thereunder, to the President of the 
United States who approved the same on the 9th day of December, 
1933, thereby constituting the said code a Code of Fair Competition 
within the meaning of the said National Industrial Recovery Act, for 
the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to the 
said code in the following words, to wit: 

That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commerce, which tend to diminish the amount thereof; (b) 
to provide for the general welfare by promoting the organization of industry 
for the purposes of cooperative action among trade groups; (ec) to eliminate 
unfair competitive practices ; (d) to promote the fullest possible utilization of the 
present productive capacity of industries; (e) to avoid undue restriction of 
production (except as may be temporarily required) ; (f) to increase the con- 
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sumption of industrial. and. agricultural. products by increasing purchasing 
power; and (g) otherwise to rehabilitate industry. 

By his approval of the said code on December 9, 1933, the President 
of the United States, pursuant to the authority vested in him by Title 
I of the National Industrial Recovery Act aforesaid, made and issued 
his certain written Executive order, wherein he adopted and approved 
the report, recommendations and findings of the said Secretary of 
Agriculture, and ordered that the said Code of Fair Competition be, 
and the same thereby was approved, and by virtue of the National 
Industrial Recovery Act aforesaid, the following provision of Article 
V of said Code became and still is one of the standards of fair compe- 
tition for the Distilled Spirits Rectifying Industry and is binding 
upon every member of said Industry and this respondent : 

The following practices constitute unfair methods of competition and shall 
not be engaged in by any member of the industry: 

Section 1. False Advertising—To publish or disseminate in any manner 
any false advertisement of any rectified product. Any advertisement shall be 
deemed to be false if it is untrue in any particular, or if directly or by ambi- 
guity, omission, or inference it tends to create a misleading impression. 

Par. 7, The use by respondent of the word “Distillers” in its cor- 
porate name, printed upon its stationery and on the labels attached to 
the bottles in which it sells and ships such products and in various 
other ways, constitutes false advertising within the meaning of the 
aforesaid provision of said Article V and tends to and does create 
the misleading impression that respondent is engaged in the business 
of distilling spirits from mash, wort, or wash and that the spirituous 
beverages by it so sold and transported have been bottled by the orig- 
inal distillers thereof, all contrary to the provisions of Section 1, 
Article V, of the Code aforesaid. 

Par. 8. The above alleged methods, acts, and practices of the re- 
spondent are and have been in violation of the standard of fair com- 
petition for the Distilled Spirits Rectifying Industry of the United 
States. Such violation of such standard in the aforesaid transactions 
in interstate commerce and other transactions which affect interstate 
commerce in the manner set forth in paragraph 5 of count 1 hereof, 
are in violation of Section 3 of Title I of the National Industrial Re- 
covery Act and they are unfair methods of competition in commerce 
within the meaning of the Federal Trade Commission Act as 
amended. 

ORDER TO CEASE AND DESIST 


This proceeding having come on to be heard by the Federal Trade 
Commission upon the complaint hereinbefore issued and served upon 
Imperial Distillers Company, a corporation, respondent herein and 
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the said respondent’s written answer made thereto, waiving the taking 
of testimony, findings as to the facts, filing of briefs, oral argument 
and all other intervening procedure, and consenting that an order 
shall issue herein for it to cease and desist from the methods of com- 
petition charged in the complaint, and the Commission being fully 
advised in the premises, having thereupon concluded that respondent 
has viclated Section 5 of an Act of Congress approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is now ordered, That the respondent, Imperial Distillers Com- 
pany, a corporation, its agents, salesmen, and employees, in connec- 
tion with whiskies, gins, and all other alcoholic beverages by it in 
interstate commerce hereafter sold or offered for sale (except gins 
produced by it through a process of rectification whereby alcohols 
purchased but not produced by respondent are redistilled over juniper 
berries and other aromatics), do cease and desist from: 

Representing through the use of the word “Distillers” in its corpo- 
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships its said products or in any other 
way by word or words of like import representing (a) that it is a 
distiller of whiskies, gins, or any other alcoholic beverages; or (b) that 
the said whiskies, gins, or other alcoholic beverages were by it manu- 
factured through the process of distillation; or (c) that it owns, oper- 
ates, or controls a place or places where such products are mannfac- 
tured by the process of distillation, unless and until the said respond- 
ent shall own, operate or control a place of places where such products 
are by it manufactured through a process of original and continuous 
distillation from mash, wort, or wash, through continuous closed 
pipes and vessels until the manufacture thereof is completed. 

It is further ordered, That the said complaint be and the same is 
hereby dismissed as to count 2 thereof. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has comphed with 
the order to cease and desist hereinabove set forth. 


426 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus PTA Tid te Ib 


In THE MATTER OF 


VONEIFF-DRAYER COMPANY? 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 1724. Complaint, Nov. 21, 1929—Decision, Jan. 15, 1937 


Where a corporation engaged in manufacture and sale of “straight” goods candy 
and of so-called “break and take” assortments, principal trade demand for 
which comes from the small retailers with stores, in many instances, near 
schools and patronized by school children, and sale and distribution of 
which, or of candy giving, with sale thereof to public, opportunity of 
obtaining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children, largest class by far and principal 
consumers or purchasers of such type of candy, who buy same in pref- 
erence to so-called “straight” candy when displayed side by side by reason 
of lottery or gambling feature connected with former, and selling of which 
in the market of the other, i. e., the “straight” goods, has been followed 
by marked decrease in sales of such “straight” candy, due to gambling 
or lottery feature connected with so-called “break and take’ merchandise— 

Sold to wholesalers assortments composed of a number of penny pieces of 
chocolate covered candy of uniform size and shape, of which the centers of a 
relatively few were chocolate instead of white, and which the centers 
of a still smaller number, relatively were pink, together with a number of 
larger pieces and also a number of still larger pieces, to be given free 
of charge to those selecting, by chance, chocolate centers or pink centers, 
as the case might be, and together with explanatory display cards for 
retailers’ use in offering same to public; so assembled and packed that 
such assortments were and might be displayed and sold by numerous retail 
dealer purchasers thereof, in accordance with above described plan and 
display cards, in practically all types of stores where candy is sold. and 
with knowledge and intent that such assortments might thus be displayed 
and sold by lot or chance to public by retail dealers as above set forth, 
in violation of public policy, and in competition with many who regard 
such methods of sale and distribution as morally bad and as eneouragi g 
gambling, and especially among children, as injurious to the industry 
through resulting in the merchandising of a chance or lottery instead of 
candy, and as providing retailers with a means of violating laws of the 
several States, and some of whom, for such reasons, refuse to sell candy so 
packed and assembled that it can be resold to public by lot or chance; 

With result that retailers, finding such candy more salable, purchased its prod- 
ucts and those of others employing similar methods, some competitors 
began sale and distribution of candy for resale to public by lot or chance, 
“straight” goods sales of such refusing competitors, who can compete on 
even terms only by giving same or similar devices to retail dealers, 
showed a continued decrease in their unwillingness to do so, publie and 


1 Original findings and order in this matter on April 3, 1934 (18 F. T. C, 280), were 
vacated and set aside on October 16, 1935. See footnote in 21 F. 'T. C. 745, 
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competitors were prejudiced and injured, and trade was diverted to it from 
said competitors, and there was a restraint upon and detriment to the free- 
dom of fair and legitimate competition in the industry concerned: 

Held, That such acts and practices were all to the prejudice of the publie 
and competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Acting im the public interest pursuant to the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” the Federal Trade Commission charges that the 
Voneiff-Drayer Company, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in interstate com- 
merce in violation of the provisions of Section 5 of said Act, and 
states its charges in that respect as follows: 

ParacraPH 1. Respondent is a corporation organized under the 
laws of the State of Maryland, with its principal office and place of 
business in the city of Baltimore in said State. It is engaged in the 
manufacture of candies and the sale thereof to wholesale dealers lo- 
cated at points in various States of the United States. It causes its 
said products when so sold to be transported from its said principal 
place of business in the city of Baltimore, Md., into and through other 
States of the United States to said vendees at their respective points 
of location. In the course and conduct of said business, respondent 
is in competition with other individuals, partnerships, and corpora- 
tions engaged in the manufacture of candies and the sale and trans- 
portation thereof in commerce between and among the various States 
of the United States. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent sells to aforesaid wholesale dealers certain packages or assort- 
ments of candies named and dominated by respondent ‘“Vee-Dee.” 
Said packages or assortments of candies are composed of three assort- 
ments, called respectively, “Bar Assortment,” “Package Assortment,” 
and “Blank Assortment.” Each of said assortments of candies are 
composed of a number of chocolate covered pieces of candy, of uniform 
size and shape, which are sold at retail at the uniform price of one 
cent each, together with a number of larger pieces of candy known 
as “Bars” or “Patties,” which are to be given as prizes to purchasers 
of said chocolate covered candies, in the following manner : 

Among aforesaid chocolate covered candies are a number having 
colored centers, and when said packages of candies are displayed for 
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sale to the consuming public every purchaser of aforesaid chocolate 
covered candies at the price of one cent each who procures one of said 
candies having a colored center is entitled to receive, and is to be given 
free of charge, one of the “Bars” or “Patties” heretofore referred to. 
Also included in the assortments known as “Bar Assortment” and 
“Package Assortment” is a larger piece of candy known as a “Bar” or 
“Patty,” and a 4-ounce box of chocolates, respectively. The purchaser 
of the last piece of aforesaid chocolate covered candies at the price 
of one cent each in each of said assortments of candies, respectively, is 
entitled to receive, and is to be given free of charge, said “Bar” or 
“Patty,” or said 4-ounce box of chocolates. Aforesaid purchasers of 
said candies who procure candies having a colored center, or who pur- 
chase the last piece of candy in each of said assortments, are thus to 
procure one of said larger pieces of candy, or a box of 4-ounce choco- 
lates, wholly by lot or chance. 

The package or assortment of candies known as “Blank Assortment” 
contains a number of pieces having a colored center, as in the other two 
assortments aforesaid, but the larger pieces of candy which are to be 
given as prizes to purchasers of the candy having colored centers, are 
not supplied by respondent but are supplied to the retailer by the 
wholesale dealer to whom respondent sells the assortment, and such 
larger pieces of candy or prizes are wholly within the discretion of said 
wholesale dealer. 

Respondent furnishes with each of said packages or assortments of 
candies called “Bar Assortment” and “Package Assortment,” a display 
card to be used by the retailer in offering said candies for sale, which 
display card bears a legend and statement informing the reader that 
persons purchasing said candies having a colored center, and purchas- 
ing the last piece of candy in each of said assortments, will receive one 
of said larger pieces of candy free of charge. 

Par, 8. Aforesaid wholesale dealers of respondent resell said “Vee- 
Dee” Assortments to retail dealers in various States of the United 
States, and said retail dealers expose said assortments for sale in con- 
nection with aforesaid explanatory card and sell said candies to the 
purchasing public according to aforesaid plan, whereby the purchaser 
of said candies having colored centers and the purchaser of the last 
piece of candy in said assortments procure and receive free of charge 
one of said larger pieces of candy, or a 4-ounce box of chocolates, here- 
inbefore referred to. Respondent thus supplies to and places in the 
hands of others the means of conducting a lottery wherein said larger 
pieces of candy and 4-ounce boxes of chocolates are distributed and 
given to the purchasing public wholly by lot or chance. 
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Par. 4. Among the purchasers of respondent referred to in para- 
graph 1 hereof, are many who sell chocolate and other candies at 
wholesale at reasonable wholesale prices, and who do not offer and 
place in the hands of others any additional candy or other merchan- 
dise to be given to purchasers by chance or otherwise. Respondent’s 
aforesaid practices thus tend to and do induce many of the consuming 
public to purchase respondent’s said candies in preference to the 
candies of respondent’s said competitors, because of the chance of 
obtaining certain pieces of candy free of charge. 

Par. 5. For more than two years last past respondent has engaged 
in the acts and practices under the conditions and circumstances and 
with the results all hereinbefore set out. 

Par. 6. The above alleged acts and practices of respondent are all 
to the prejudice of the public and respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Rerort, Frxpines as ro THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define. its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 21, 1929, issued and served 
its complaint in this proceeding upon the respondent, Voneiff-Drayer 
Company, a corporation, charging it with the use of unfair methods 
ot competition in commerce in violation, of the provisions of said act. 
Respondent filed answer thereto on December 26, 1929, and thereafter 
on March 28, 1934, filed a substitute answer dated February 28, 1934, 
consenting that the Commission might make, enter, issue and serve 
upon it an order to cease and desist from the practices complained 
of, after first having obtained leave to withdraw its answer filed on 
December 26, 1929. Subsequent thereto, on April 3, 1934, the Com- 
mission entered an order against respondent to cease and desist from 
the practices complained of in said complaint. 

On October 16, 1935, the Commission entered and served its order 
vacating and setting aside the aforesaid order to cease and desist 
entered on April 3, 1934. Thereafter testimony and other evidence in 
support of the allegations of the complaint were introduced by Henry 
CG. Lank and P. C. Kolinski, attorneys for the Commission, before 
Miles J. Furnas, an examiner of the Commission theretofore duly 
designated by it. Respondent was not represented by counsel and 
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oflered no testimony or other evidence in opposition to the charges of 
the complaint. Said testimony and other evidence were duly recorded 
and filed in the office of the Commission. 

Thereafter this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, answer of the respondent, 
the testimony and other evidence duly recorded and filed in the office 
of the Commission, respondent having indicated that it did not desire 
to file any brief nor to orally argue the matter, and the Commission 
having duly considered the matter and being fully advised in the 
premises finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Voneiff-Drayer Company, is a corpora- 
tion organized under the laws of the State of Maryland, with its prin- 
cipal office and place of business located in the city of Baltimore in 
said State. Respondent is now, and for several years last past has 
been, engaged in the manufacture of candy and in the sale and distri- 
bution thereof to wholesale dealers located at points in the various 
States of the United States, and causes said candy, when so sold, te 
be shipped or transported from its principal place of business in the 
State of Maryland to purchasers thereof in Maryland and in other 
States of the United States at their respective places of business. In 
so carrying on said business, respondent is and has been engaged in 
interstate commerce and is and has been in active competition with 
other corporations and with partnerships and individuals engaged in 
the manufacture of candy and in the sale and distribution thereof in 
commerce between and among the various States of the United States. 

Par. 2. Among the candy manufactured and sold by respondent are 
several assortments known and designated by respondent as “Vee- 
Dee.” Said assortments are composed of a number of pieces of choco- 
late covered candy of uniform size and shape, together with a number 
of larger pieces of candy and a number of still larger pieces of candy. 
These larger pieces of candy are given as prizes to purchasers of said 
chocolate covered candy of uniform size and shape in the following 
manner: 

The majority of the said pieces of chocolate covered candy in said 
assortments have white centers, but a small number of said pieces 
of chocolate covered candy have chocolate centers and a still smaller 
number of said chocolate covered candy have pink centers. Said 
pieces of candy of uniform size and shape retail at the price of 1e 
each, but the purchasers who procure one of the said pieces of candy 
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having a chocolate center are entitled to receive, and to be given free of 
charge, one of the said larger pieces of candy heretofore referred to, 
and the purchasers who procure one of the said pieces of candy hav- 
ing a pink center are entitled to receive, and are to be given free of 
charge, one of the still larger pieces of candy heretofore referred to. 
The color of the center of said pieces of candy of uniform size and 
shape is effectively concealed from purchasers and prospective pur- 
chasers until a selection has been made and the piece of candy selected 
broken open. The aforesaid purchasers of said candy, who procure a 
chocolate or a pink center, thus procure one of the said larger pieces 
of candy or one of the still larger pieces of candy wholly by lot or 
chance. 

Respondent furnishes to said wholesale dealers a display card to be 
used by the retail dealer in offering said candy for sale to the public. 
The display card bears a legend or legends informing the prospective 
purchaser that the said assortment is being distributed in accordance 
with the above described sales plan. 

Par. 3. The candy assortments involving the lot or chance feature, 
as described in paragraph 2 above, are generally referred to in the 
candy trade or industry as “break and take” assortments. Assort- 
ments of candy without the lot or chance feature in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as “straight” goods. ‘These terms will be used hereafter 
in these findings to designate these types of assortments. 

Par. 4. Numerous retail dealers purchase and have purchased the 
said assortments described in paragraph 2 above from wholesale deal- 
ers and jobbers who in turn have purchased said assortments from 
the respondent. Such retail dealers display said assortments for 
sale to the public as packed and assembled by the respondent, and 
the candy contained in said assortments is sold and distributed to the 
consuming public in accordance with the above described sales plan 
and in accordance with the legends printed on the display card. 

Par. 5. The respondent sells its merchandise to wholesale dealers 
and jobbers in the various states of the United States. Respondent’s 
assortments, both “straight” and “break and take,” are resold in prac- 
tically all types of stores where candy is sold. 

Par. 6. All sales made by respondent are absolute sales and respond- 
ent retains no control in any way over the goods after they are 
delivered to the wholesale dealer or jobber. The assortments are 
assembled and packed in such manner that they are and may be 
displayed by the retail dealer for sale and distribution to the pur- 
chasing public in accordance with the above described sales plan. 
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The respondent has knowledge that said assortments will be resold 
to the purchasing public by retail dealers by lot or chance and it 
packs and assembles such candy in the way and manner described 
so that it may and can be resold to the public by retail dealers in 
the manner described. 

Par. 7. The sale and distribution of candy by the retail dealers 
by the method herein described is a sale and distribution of candy 
by lot or chance and constitutes a lottery or gaming device. 

Competitors of respondent appeared as witnesses in this proceeding 
and testified, and the Commission finds as a fact, that many competi- 
tors regard such methods of sale and distribution as morally bad and 
as encouraging gambling especially among children; as injurious to 
the candy industry because it results in the merchandising of a 
chance or lottery instead of candy; and as providing retail merchants 
with the means of violating the laws of the several States. Because 
of these reasons some competitors of respondent refuse to sell candy 
so packed and assembled that it can be resold to the public by lot 
or chance. These competitors are thereby put to a disadvantage 
in competing. The retailers, finding that they can dispose of more 
candy by the “break and take” method, buy from respondent and 
others employing the same methods of sale and thereby trade is 
diverted to respondent and others using similar methods from said 
competitors. Said competitors can compete on even terms only by 
giving the same or similar device to retail dealers. This they are 
unwilling to do, and their sales of “straight” candy show a continued 
decrease. 

In order to meet the competition of manufacturers who sell and 
distribute candy which is resold by such methods, some competitors 
of respondent have begun the sale and distribution of candy for resale 
to the public by lot or chance. The use of such methods by 
respondent.in the sale and distribution of its candy is prejudicial and 
injurious to the public and its competitors and has resulted in the 
diversion of trade to respondent from said competitors, and is a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 

Par. 8. There are in the United States many manufacturers of 
candy who do not manufacture and sell lottery or prize assortments 
and who sell their “straight” candy in interstate commerce in compe- 
tition with the “break and take” assortments of respondent and other 
manufacturers of similar candy. The sale of candy without a lottery 
or gaming feature in connection therewith is adversely affected by 
the sale of “break and take” candy, and manufacturers of the former 
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type of candy have noted a marked decrease in the sales of their 
products whenever and wherever the lottery or prize candy has ap- 
peared in their market. This decrease in the sales of “straight” candy 
is principally due to the gambling or lottery feature connected with 
the “break and take” candy. 

Par. 9. The principal demand in the trade for the “break and take” 
candy comes from the small retailers. The stores of these small retail- 
ers are in many instances located near schools and attract the trade 
of school children. The consumers or purchasers of the lottery or 
prize assortments are principally children, and because of the lottery 
or gambling feature connected with the “break and take” assortments 
and the possibility of becoming a winner it has been observed that 
the children purchase them in preference to the “straight” candy when 
the two types of assortments are displayed side by side. 

The children prefer to purchase the lottery or prize assortments of 
candy because of the gambling feature connected with their sale. 
The sale and distribution of “break and take” assortments of candy, 
or of candy which has connected with its sale to the public the means 
or opportunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children who com- 
prise by far the largest class of purchasers and consumers of this type 
of candy. 

Par. 10. An officer of the respondent testified, and the Commission 
finds, that the gross annual sales of the respondent are approximately 
$650,000. The evidence does not disclose how much of this annual 
business is “break and take” assortments nor how much is “straight” 
candy, but the evidence shows, and the Commission finds, that the 
“break and take” business of the respondent is and has been a sub- 
stantial part of its total volume. 

Par. 11. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments so packed and assembled 
as to enable retail dealers, without alteration, addition, or rearrange- 
ment, to resell the same to the consuming public by lot or chance ig 
contrary to public policy. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Voneiff-Drayer 
Company, a corporation, under the conditions and circumstances set 
forth in the foregoing findings of fact, are all to the prejudice of the 
public and respondent’s competitors and constitute unfair methods of 
competition in commerce and constitute a violation of Section 5 of an 
Act of Congress, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, no testimony or other 
evidence having been offered by respondent in opposition thereto, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Voneiff-Drayer Company, a cor- 
poration, its officers, representatives, agents, and employees, in the 
offering for sale, sale, and distribution in interstate commerce of candy, 
do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for re- 
sale to retail dealers candy so packed and assembled that sales of such 
candy to the general public are made by means of a lottery, gaming 
device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy which are used, or which may be used, 
without alteration or rearrangement of the contents of such packages 
or assortments, to conduct a lottery, gaming device, or gift enterprise 
in the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail pieces of candy of uniform size and shape hay- 
ing centers of different color, together with larger pieces of candy, 
which said larger pieces of candy are to be given as prizes to the pur- 
chaser procuring a piece of candy with a center of a particular color. 

4. Furnishing to wholesale dealers and jobbers display cards, either 
with assortments of candy or separately, bearing a legend or legends 
informing the purchaser that the candy is being sold to the public by 
lot or chance, or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent shall, within 30 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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BANNER DISTILLING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2397. Complaint, May 18, 1935—Decision, Jan. 15, 1937 


Where a corporation engaged as rectifier and wholesaler of spirituous liquors, 
in purchasing and bottling whiskies and gins and other spirituous beverages, 
including different grades of cordials made by it through combining fruit 
and fruit flavors with neutral spirits or whiskey, and purchasing, incident 
to its aforesaid business, its entire distilled spirits requirements of both 
whiskey and alcohol from distillers who produced same from the raw 
materials, and in selling its aforesaid various products at wholesale in con- 
Stant course of trade and commerce among the various States and in the 
District of Columbia, in substantial competition with those engaged in 
the manufacture by distillation of whiskies, gins, and other spirituous 
beverages and in selling same as aforesaid, and with those engaged in 
purchasing, rectifying, blending, and bottling such various beverages and 
in similarly selling same, and including among said competitors those 
who as manufacturers and distillers of whiskies, gins, and other spirituous 
beverages sold by them from mash, wort or wash as above set forth, 
truthfully use words “distillery,” ‘distilleries,’ ‘distillers,’ or “distilling” 
as a part of their corporate names and on their stationery, advertising, and 
on the labels of the bottles in which they sell and ship their said products, 
and those who, engaged in rectifying, blending, and bottling such various 
products, do not use aforesaid words as above set forth— 

Represented, through use of word “Distilling” in its corporate name, printed 
on its stationery and advertising and on the labels attached to the bottles 
in which it sold and shipped its said products, together with the words 
“Bottled by” on some of its labels, “Produced in California and Bottled by” 
on others, “Prepared and Bottled by” on others, and “Made and Bottled by” 
on still others, and words “Rectifiers and Blenders” on its stationery, 
invoices and advertising matter, and through other ways to its customers, 
and furnished same with the means of representing to their vendees, both 
retailers and ultimate consuming public, that the whiskies, gins, and other 
spirituous beverages contained in such bottles were by it made through 
process of distillation from mash, wort, or wash, notwithstanding fact it 
did not thus distill said whiskies, gins and other spirituous beverages, thus 
bottled, labeled, sold, and transported by it, by process of original and 
continuous distillation from mash, wort, or wash through continuous closed 
pipes and vessels until manufacture is complete, as long definitely under- 
stood from word “Distilling” in liquor industry in the trade and by the 
ultimate purchasing public, and did not rectify, purify, or refine distilled 
spirits or wines by such process, and was not a distiller, for the purchase 


1Count 2 of the complaint, under the National Industrial Recovery Act, dismissed by 
reason of decision in A. L. A. Schechter Poultry Corp. v. U. 8., 295 U. 8. 495. 
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of the bottled or packaged liquors of which, including gins, there is a 
preference on the part of a substantial portion of both liquor purchasing 
public and trade; 

With effect of misleading and deceiving dealers and purchasing public into 
the belief that the whiskies, gins, and other spirituous beverages sold by it 
were by it made and distilled from mash, wort, or wash, as aforesaid, and 
with capacity and tendency to induce such dealers and public, acting in 
such belief, to buy its said whiskies, etc., rectified, blended, and bottled 
-by it, and thereby divert trade to it from its competitors who do not, by 
their corporate name or in any other manner, misrepresent that they are 
distilleries or that they manufacture, by distillation from mash, etc., as 
above set forth, whiskies, gins, and other spirituous beverages; to the 
substantial injury of substantial competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John W. Addison, trial examiner. 
Mr. John J. Keenan and Mr. PGad B. Morehouse for the Com- 
mission. 


Mr. Lawrence A. Jacobson, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Banner Distilling 
Company, a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and in violation of the Act of Con- 
gress approved June 16, 1933, known as the “National Industrial 
Recovery Act,” and it appearing to the said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 


Count 1 


Paracrapn 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business in the city of Chicago, in said State. 
It is now, and has been since its organization in February 1934, en- 
gaged in the business of a rectifier and wholesaler of liquors, pur- 
chasing and bottling whiskies, gins, and other spirituous beverages 
and selling the same at wholesale in constant course of trade and com- 
merce between and among the various States of the United States and 
in the District of Columbia. In the course and conduct of its said 
business, it causes its said products when sold to be transported from 
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its place of business aforesaid into and through various other States 
of the United States to the purchasers thereof, consisting of whole- 
salers and retailers, some located within the State of Illinois and some 
located in other States of the United States and the District of Colum- 
bia. In the course and conduct of its business as aforesaid respondent 
is now, and at all times since its organization has been, in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms engaged in the manufacture by distillation of whis- 
kies, gins, and other spirituous beverages and in the sale thereof in 
trade and commerce between and among the various States of the 
United States and in the District of Columbia; and in the course 
and conduct of its business as aforesaid, respondent is, and has been 
since its organization, in substantial competition with other corpora- 
tions and with individuals, firms, and partnerships engaged in the 
business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other spirituous beverages and in the sale thereof in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. For a long period of time the word “distilling” when used 
in connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning in the minds 
of the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacture of such liquors by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manufac- 
ture thereof is completed ; and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled by the actual distillers 
and manufacturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells 
and ships its said products, and in various other ways, respondent 
represents to its customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate consum- 
ing public, that the whiskies, gins, and other spirituous beverages 
therein contained were by it manufactured through the process of 
distillation from mash, wort, or wash, when, as a matter of fact, re- 
spondent is not a distiller, does not distill the said whiskies, gins or 
other spirituous beverages by it so bottled, labeled, sold, and trans- 
ported, and does not own, operate, or control any place or places 
where such beverages are manufactured by the process of distillation 


from mash, wort, or wash. 
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Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other spirit- 
uous beverages sold by them and who truthfully use the word “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate names and on their stationery, and on the labels of the 
bottles in which they sell and ship such products. There are also 
among such competitors corporations, firms, partnerships, and in- 
dividuals engaged in the business of purchasing, rectifying, blending, 
and bottling whiskies, gins, and other spirituous beverages who do 
not use the words “distillery,” “distilleries,” “distilling,” or “dis- 
tillers” as a part of their corporate names, nor on their stationery, 
nor on the labels attached to the bottles in which they sell and ship 
their said product. 

Par. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the belief 
that the whiskies, gins, and other spirituous beverages sold by the 
respondent are manufactured and distilled by it from mash, wort, 
or wash and is calculated to and has the capacity and tendency to and 
does induce dealers and the purchasing public, acting in such belief, 
to purchase the whiskies, gins, and other spirituous beverages bottled 
and sold by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate name or in any 
other manner misrepresent that they are manufacturers by distillation 
from mash, wort, or wash of whiskies, gins, and other spirituous bev- 
erages, and thereby respondent does substantial injury to substantial 
competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Count 2 


Paracrapu 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Illinois, with its office 
and principal place of business in the city of Chicago, in said State. 
It is now, and has been since its organization in February 1934, en- 
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gaged in the business of a rectifier and wholesaler of liquors, pur- 
chasing and bottling whiskies, gins, and other spirituous beverages 
and selling the same at wholesale in constant course of trade and com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
said business, it causes its said products when sold to be transported 
from its place of business aforesaid into and through various other 
States of the United States to the purchasers thereof, consisting of 
wholesalers and retailers, some located within the State of Illinois 
and some located in other States of the United States and the District 
of Columbia. In the course and conduct of its business as aforesaid 
respondent is now, and at all times since its organization has been, 
in substantial competition with other corporations and with indi- 
viduals, partnerships, and firms engaged in the manufacture by 
distillation of whiskies, gins, and biker’ spirituous beverages and in 
the sale thereof in tide ana commerce between and among the vari- 
ous States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid, respond- 
ent is, and has been since its organization, in substantial competition 
with other corporations and with individuals, firms, and partner- 
ships engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, and other spirituous beverages and 
in the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

Pars. 2, 3,4 and 5. As grounds for these paragraphs of this com- 
plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this com- 
plaint to the same extent as though the several allegations thereof 
were set out at length and in separate paragraphs herein, and the said 
paragraphs 2, 3, 4, and 5 of count 1 of this complaint are incorporated 
herein by reference and adopted as the allegations of paragraphs 2, 
3, 4, and 5 of this count, and are hereby charged as fully and as 
completely as though the several averments of the said paragraphs of 
count 1 were separately set out and repeated verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933, (48 Stat. 195 C. 90), the 
President of the United States, by Executive Order No. 6182, of June 
26, 1938, as supplemented by Executive Order No. 6207, of July 21, 
1933, and Executive Order No. 6345 of October 20, 1933, delegated to 
H. A. Wallace, as Secretary of Agriculture, certain of the powers 
vested in the President of the United States by the aforesaid Act. 

Under and pursuant to the delegation of such powers, the said Sec- 
retary of Agriculture pursuant to Section 3 (d) of the act and Execu- 
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tive orders under the act, upon his own motion presented a Code of 
Fair Competition for the Distilled Spirits Rectifying Industry after 
due notice and opportunity for hearing in connection therewith had 
been afforded interested parties, including respondent, in accordance 
with Title I of the National Industrial Recovery Act and applicable 
regulations issued thereunder, to the President of the United States 
who approved the same on the 9th day of December 1933, thereby 
constituting the said code a Code of Fair Competition within the 
meaning of the said National Industrial Recovery Act, for the 
regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to the 
said Code in the following words, to wit: 

That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commerce, which tend to diminish the amount thereof; (b) 
to provide for the general welfare by promoting the organization of industry 
for the purposes of cooperative action among trade groups; (c) to eliminate un- 
fair competitive practices; (d) to promote the fullest possible utilization of the 
present productive capacity of industries; (e) to avoid undue restriction of 
production (except as may be temporarily required) ; (f) to increase the con- 
sumption of industrial and agricultural products by increasing purchasing 
power; and (g) otherwise to rehabilitate industry. 

By his approval of the said code on December 9, 1933, the Presi- 
dent of the United States, pursuant to the authority vested in him 
by Title I of the National Industrial Recovery Act aforesaid, made 
and issued his certain written Executive order, wherein he adopted 
and approved the report, recommendations and findings of the said 
Secretary of Agriculture, and ordered that the said Code of Fair 
Competition be, and the same thereby was approved, and by virtue of 
the National Industrial Recovery Act aforesaid, the following provi- 
sion of Article V of said Code became and still is one of the stand- 
ards of fair competition for the Distilled Spirits Rectifying Industry 
and is binding upon every member of said Industry and _ this 
respondent : 

The following practices constitute unfair methods of competition and shall 
not be engaged in by any member of the industry; 

Section 1. False Advertising —To publish or disseminate in any manner any 
false advertisement of any rectified product. Any advertisement shall be 
deemed to be false if it is untrue in any particular, or if directly or by. am- 
biguity, omission or inference it tends to create a misleading impression, 


Par. 7. The use by respondent of the word “Distilling” in its cor- 
porate name, printed upon its stationery and on the labels attached 


BANNER DISTILLING CO. 441 
435 Findings 


to the bottles in which it sells and ships such products and in various 
other ways, constitutes false advertising within the meaning of the 
aforesaid provision of said Article V and tends to and does create 
the misleading impression that respondent is engaged in the business 
of distilling spirits from mash, wort, or wash and that the spirituous 
beverages by it so sold and transported have been bottled by the 
original distillers thereof, all contrary to the provisions of Section 
1, Article V, of the Code aforesaid. 

Par. 8. The above alleged methods, acts and practices of the re- 
spondent are and have been in violation of the standard of fair com- 
petition for the Distilled Spirits Rectifying Industry of the United 
States. Such violation of such standard in the aforesaid transactions 
in interstate commerce and other transactions which affect interstate 
commerce in the manner set forth in paragraph 5 of count 1 hereof, 
are in violation of Section 3 of Title I of the National Industrial 
Recovery Act and they are unfair methods of competition in com- 
merce within the meaning of the Federal Trade Commission Act as 
amended, 


Report, Frnprncs As To tHE Facts, AND OrpDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, on May 18, 1935, issued and served its com- 
plaint on Banner Distilling Company, charging it with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint, and the filing 
of respondents answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by John J. 
Keenan and PGad B. Morehouse, attorneys for the Commission, be- 
fore John W. Addison, an examiner of the Commission, theretofore 
duly designated by it, and in defense of the allegations of the com- 
plaint by Lawrence A. Jacobson, attorney for the respondent; and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, brief of counsel for the 
Commission in support of the complaint, (respondent’s brief in oppo- 
sition thereto having been waived) and the oral arguments of counsel 
aforesaid; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom : 
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FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent is a corporation organized February 5, 
1934, existing under the laws of the State of Illinois with its principal 
office and place of business at 2100 South Morgan Street in the city 
of Chicago in said State. It is now and has been since its commence- 
ment of business shortly after its organization, operating as a rectifier 
and wholesaler of spirituous liquors, purchasing and bottling whiskies 
and gins and other spirituous beverages and selling the same at whole- 
sale in constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 
It engages in that business under basic permit No. R422 issued by 
the Federal Alcohol Administration. 

Respondent’s premises consist of two floors and a basement of a 
four-story building at the above address. It has the usual filter per- 
colators and whiskey tanks constituting the ordinary equipment of 
a rectifier of spirituous liquors, but has no stills. It combines fruit 
and fruit flavors with neutral spirits or whiskey for the purpose of 
making different grades of cordials and also handles whiskey made 
by different distilleries. Its aggregate business is approximately 
fifty-five thousand dollars a month in sales. It employs no salesmen 
but circularizes its customers with direct advertising matter. From 
the time when respondent commenced its business up to the present 
time it has purchased its entire distilled spirits requirements of both 
whiskey and alcohol from distillers who produced it from the raw 
materials. 

Par. 2. In the course and conduct of its business, it causes its said 
products when sold to be transported from its place of business afore- 
said into and through various other States of the United States to the 
purchasers thereof, consisting of wholesalers and retailers, some lo- 
cated within the State of Illinois and some located in other States 
of the United States and the District of Columbia. In the course and 
conduct of its business as aforesaid respondent is now, and at all 
times since its organization has been, in substantial competition with 
other corporations and with individuals, partnerships, and firms en- 
gaged in the manufacture by distillation of whiskies, gins, and other 
spirituous beverages and in the sale thereof in trade and commerce 
between and among the various States of the United States and in the 
District of Columbia; and in the course and conduct of its business — 
as aforesaid, respondent is, and has been since its organization, in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
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beverages and in the sale thereof in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. For a long period of time the word “distilling,” when used 
in connection with the liquor industry and with the products thereof, 
has had, and still has, a definite significance and meaning to the 
minds of wholesalers and retailers in such industry and to the ulti- 
mate puichasing public, to wit: the manufacture of spirituous liquors 
by the process of original and continuous distillation from mash, 
wort, or wash, through continuous closed pipes and vessels until the 
manufacture thereof is complete. Respondent’s plant premises and 
operations do not make or constitute it a distilling company in the 
sense commonly understood by the public or by the liquor industry. 
Section 3244 (Second) of the Revised Statutes of the United States 
(U.S. C. A., Title 26, Sec. 1898-4) defines a rectifier in the following 
language: 

Every person who rectifies, purifies, or refines distilled spirits or wines by 
any process other than by original and continuous distillation from mash, wort, 
or wash, through continuous closed vessels and pipes, until the manufacture 
thereof is complete, and every wholesale or retail liquor dealer who has in his 
possession any still or leach tub, or who keeps any other apparatus for the 
purpose of refining in any manner distilled spirits, and every person who, with- 
out rectifying, purifying, or refining distilled spirits, shall, by mixing such 
spirits, wine, or other liquor with any material, manufacture any spurious, imita- 
tion, or compound liquors for sale, under the name of whisky, brandy, gin, rtm, 
wine, spirits, cordials, or wine bitters, or any other name, shall be regarded 
as a rectifier, and as being engaged in the business of rectifying. 

Respondent dees 1 ot now and never has rectified, purified, or refined 
distilled spirits or wines by a process of original and continuous dis- 
tillation from mash, wort, or wash through continuous closed vessels 
and pipes until the manufacture thereof is complete, and is a rectifier 
and wholesaler only. of 

Par. 4. Rectifying, in the distilled spirits rectifying industry, means 
the mixing of whiskies of different ages ov types, or the mixing of 
other ingredients with whiskies, but reducing proof of whiskey by 
adding water is not rectifying. Rectifiers also blend whiskies with 

neutral spirits (grain alcohol). 

A distiller, in the sense ordinarily understood by the liquor industry, 
is one who prepares distilled spirits by a process of original and con- 
tinuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until’the manufacture thereof is complete. 
Many distillers operate a separate establishment 600 feet or more away 
from their distillery, known as a rectifying plant, wherein they operate 
in the same manner as described above, for a rectifier—sometimes 
exclusively with spirits of their own distillation, and sometimes with 
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spirits purchased from other distillers, or both. Some distilleries 
have a tax-paid bottling room on the distillery bonded premises where- 
in their distilled spirits are bottled straight as they come from the 
still, or in a bonded warehouse after aging, or after reduction of proof. 
Any rectifying by a distiller, however, must be done in his rectifying 
plant under his rectifier’s permit. On some bottled liquors, whether 
bottled at a distillery rectifying plant, or at any rectifying plant, 
appear the words “Bottled” or “Blended” (as the case may be) “by 
the — Company.” If the distilled spirits therein contained 
are bottled by a distiller either in his distillery, or are spirits of his 
own distillation bottled in his rectifying plant, the distiller may, and 


does, put “Distilled and Bottled by —————— Company.” If, in the 
distillery’s rectifying plant, other spirits have been blended or recti- 
fied, he puts “Blended and Bottled by ———-—— Company.” Finally, 


blown (usually in the bottom) in each bottle is a symbol, consisting 
of a letter followed by a number, identifying the bottler, viz, a “D” 
for a distillery and “R” for a rectifier, the number following said 
letter corresponding with the distiller’s or rectifier’s permit. Thus 
“R499” designates this respondent. A distiller who also operates a 
rectifying plant, having both kinds of permits, may use either symbol 
depending upon whether the liquor contained in the bottle was pro- 
duced and bottled under his distiller’s or his rectifier’s permit. 

‘A distiller has a maximum bond of $100,000, and is permitted to 
have untaxed liquor whereas the average bond of the rectifier is about 
$5,000. A distiller is required either to own the free title of the 
premises upon which his business is conducted, or have a waiver of 
the owner’s interest so that the Government can have a first lien 
upon that property for taxes. A distillery is under constant general 
supervision by storekeeper gaugers, who are always there and abso- 
lute supervision is ma; *ained over the bonded warehouse of a dis- 
tillery. Another difference is that one storekeeper. gauger may take 
care of several rectifying plants, but at a distillery one is in constant 
supervision, primarily to supervise the tax payments. A rectifier 
is not permitted to store spirits in bond. A distiller produces spirits 
from grains, alcohol, molasses, and fruits, but a rectifier, producing 
no distilled spirits whatever, must obtain them*from the producer or 
from someone holding warehouse receipts. In short, all require- 
ments are considerably more detailed in the case of a distiller than 
in the case of a rectifier, viz: \ 

A distiller must have a distillery, which must be a complete build- 
ing and a warehouse, a separate building. He has to have necessary 
weighing equipment, a grain’ hopper, cooker, cooking equipment, 
mash tubs, fermenters, and sufficient distilling equipment to take 
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care of his continuous distillation until the spirits are run through 
the pipe lines into the receiving tanks. At the warehouse he has to 
have the weighing and testing instruments for checking and many 
other things. A rectifier is not required to have a separate building 
but his plant may consist of a room within a building. If one 
room, it would have to be divided into three separate rooms by parti- 
tions. The regulations for the equipment of a rectifier are not so 
specific as those for a distiller. 

Knowledge of these details is not widespread among the retail 
trade, and is very limited to the general public. All whiskies, 
whether emanating from distilleries or rectifiers, are generally in the 
trade conceded to be “distilled products.” 

It is not possible to determine from the presence of the phrase 
“Blended and Bottled by” alone or the phrase “Bottled by” alone, 
on the label whether the package was bottled by a rectifier who is a 
distiller or by a rectifier who is not a distiller. 

Par. 5. Respondent in the course and conduct of its business uses 
its name on labels attached to bottles in which it sells and ships its 
beverages and on stationery, invoices, and advertising matter. The 
name is preceded by the words “Bottled By” on some of its labels; 
“Produced in California and Bottled by” on others; “Prepared And 
Bottled By” on others; and “Made and Bottled By” on still others. 
On its stationery, invoices and advertising matter the name is pre- 
ceeded or followed by the words “Rectifiers And Blenders”. 

The Commission finds that in the course and conduct of its busi- 
ness as aforesaid, by the use of the word “Distilling” in its corporate 
name, printed on its stationery, advertising, and on the labels at- 
tached to the bottles in which it sells and ships its said products, 
and in various other ways, respondent represents to its customers, 
and furnishes them with the means of representing, to their vendees, 
both retailers and the ultimate consuming public, that the said whis- 
kies, gins, and other spirituous beverages therein contained were by 
it manufactured through the process of distillation from mash, wort, 
or wash, when, as a matter of fact, respondent is not a distiller, not 
a distillery, does not distill the said whiskies, gins, or other spiritu- 
ous beverages by it so bottled, labeled, sold, and transported in 
interstate commerce. 

Par. 6. Seventeen lay witnesses, representative of many different 
professions, trades, and occupations, such as surgeon, contractor, civil 
engineer, insurance agent, etc., were called to the stand and examined 
to test the reaction of a representative cross-section of the general 
public to such terms as “distilling,” “distilleries,” and “distillers” when 
used in connection with whiskey or the distilled spirits industry, and 
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all of them testified in substance that by “distilling” they understood 
the manufacture of spirits, whiskey, or liquors from raw materials; 
and by “Banner Distilling Company” they would naturally assume 
respondent to be engaged in such manufacturing process. All but 
two of them indicated that they would be influenced to purchase 
respondent’s product by reason of the word “distilling” being included 
in its corporate name. The testimony of many liquor tradesmen, re- 
tailers, and wholesalers was substantially to the same effect, namely, 
that they had observed, from their contacts in selling the public, a 
definite preference for distillery packaged products. It is unques- 
tionably true that there are many drinkers who, in buying liquors, 
are governed principally by a brand name established by advertising 
or by long usage, or who are governed by taste and quality which is 
known to them, without regard to the source of bottling. The Com- 
mission finds, however, that there is a substantial portion of the hquor 
purchasing public which prefers to buy spirituous liquors, including 
gins, which have been bottled or packaged by distilleries. 

The Commission also finds that a substantial portion of the trade 
as well as the public has a preference for handling liquors bottled by 
distillers or distilling companies notwithstanding the fact that suffi- 
cient time has now elapsed since repeal for a more widespread know- 
ledge on the part of both retailers and wholesalers as to the exact. 
status of the concerns from whom they buy their bottled goods for 
resale and such customers and prospective customers of respondent 
are not likely to be misled by respondent’s corporate name alone. 

Par. 7. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 2 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, and 
other spirituous beverages sold by them, and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling,” as a part 
of their corporate names and on their stationery, advertising, and on 
the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships, and individuals engaged in the business of rectifying, blending, 
and bottling whiskies, gins, and other spirituous beverages who do not 
use the words “distillery,” “distilleries,” “distilling,” or “distillers” as 
a part of their corporate names, nor on their stationery, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

Par. 8. The representations by respondent as set forth in paragraph 
5 hereof have the capacity and tendency to, and by necessary inference 
do mislead and deceive dealers and the purchasing public into the 
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belief that the whiskies, gins, and other spirituous beverages sold by 
the respondent are distilled by it from mash, wort, and wash as afore- 
said and have the capacity and tendency to induce such dealers and the 
purchasing public acting in such belief to purchase the whiskies, gins, 
and other spirituous beverages rectified, blended and bottled by the 
respondent, thereby diverting trade to respondent from its competi- 
tors who do not, by their corporate name, or in any other manner, 
misrepresent that they are distilleries, or that they manufacture by 
distillation from mash, wort, or wash as aforesaid, whiskies, gins, 
and other spirituous beverages, and thereby respondent does substan- 
tial injury to substantial competition in interstate commerce. 

Par. 9. The Commission’s complaint in this case was issued prior 
to the decision of the United States Supreme Court in the case of 
A. L. A. Schechter Poultry Corporation et al. v. United States (295 
U. S. 495), and contained two counts. Count 1 specifically charged a 
violation of the Federal Trade Commission Act, and count 2 charged 
that the practices of respondent, as hereinbefore set out, were unfair 
methods within the meaning of the Federal Trade Commission Act 
because they were in violation of Section 3 of Title I of the National 
Industrial Recovery Act, which was invalidated by the aforesaid deci- 
sion. For that reason the Commission is dismissing the complaint as to 
count 2 thereof. 

CONCLUSION 


The aforesaid acts and practices of the respondent Banner Distilling 
Company, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before John W. Addison, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, brief of counsel for the Commission filed herein, (brief on 
behalf of respondent having been waived), and oral arguments by 
P. B. Morehouse, counsel for the Commission, and by Lawrence A. 
Jacobson, counsel for the respondent, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of an Act of Congress approved 
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September 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent Banner Distilling Company, a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of 
whiskies, gins, or other spirituous beverages, in interstate commerce 
or in the District of Columbia do forthwith cease and desist from: 

Representing, through the use of the word “Distilling” in its corpo- 
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of 
whiskies, gins, or other spirituous beverages; or (b) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates or 
controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacturer thereof is completed, unless and until respond- 
ent shall actually own, operate, or control such a place or places. 

It is further ordered, That the said complaint be and the same is 
hereby dismissed as to count 2 thereof. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying, and has complied, 
with the order to cease and desist hereinabove set forth. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2855. Complaint, June 27, 1936—Decision, Jan. 15, 1987 


Where a corporation engaged in manufacture, sale, and distribution of a product 
sold by it under trade name “Leonard Ear Oil” or “Leonard’s Ear Oil’— 

Represented, through pamphlets, booklets, labels, statements on safety match 
box containers, and otherwise, that its said product was an ear oil and 
possessed such therapeutic properties as to relieve deafness, facts being it 
did not, used as directed or otherwise, accomplish such result and was not 
an ear oil; 

With capacity and tendency to mislead and deceive purchasers of its products 
inte the belief that in buying same they would obtain such oil and a product 
that possessed such therapeutic value as to relieve deafness, and with effect 
of causing a substantial number of the purchasing public to buy its said 
product on account of the mistaken and erroneous belief induced by its 
representation, and of unfairly diverting trade to it from many competitors 
engaged in manufacture and distribution of products designed for similar 
usage, and who do not misrepresent the capacities or effects thereof; to the 
substantial injury and prejudice of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 


Mr. T. H. Kennedy for the Commission. 
Rogers. Ramsay & Hoge, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that A. O. Leonard, Inc., 
a corporation, hereinafter referred to as respondent, has been and 
now is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, A. O. Leonard, Inc., is a corporation cr- 
ganized and existing under and by virtue of the laws of the State of 
New York, and at all times herein referred to has maintained and now 
maintains its principal place of business at 70 Fifth Avenue, New York, 
N. Y. Respondent is, and for more than two years last past has been, 
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engaged in the manufacture of a preparation composed of an emul- 
sion of mineral oil, soft soap, glycerine, and eucalyptol, and has been 
engaged in the sale of said preparation under the trade name of 
“Leonard Ear Oil” between and among the various States of the 
United States and in the District of Columbia. During all of said 
time it has caused, and still causes, said product, when sold by it, to 
be transported from its place of business in New York, or other places 
within the United States, to purchasers thereof, some located in the 
State of New York and others located in the various States of the 
United States other than the State of origin of the shipment, and in 
the District of Columbia. In the course and conduct of its said 
business respondent is now, aud for more than two years last past 
has been, in constant competition with oiher corporations, persons, 
firms, and partnerships engaged in the sale of products having prop- 
erties, capacities, or effects claimed for the said “Leonard Ear Oil” by 
the respondent, as herein set forth, in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business, described herein, 
respondent for more than two years last past has, by means of adver- 
tisements, testimonials, pamphlets, booklets, labels, statements on 
safety matchbox containers, and otherwise, represented, and still rep- 
resents, that its said product is an ear oil and that its said product has 
such therapeutic properties as to relieve deafness. 

Respondent has distributed said advertising matter, testimonials, 
pamphlets, booklets, labels, and statements on safety matchbox con- 
tainers among its prospective customers and placed the same in the 
hands of its agents and distributors in various States of the United 
States for use by them in advertising its said product. 

Said representations have been and are made by respondent in 
such a way that purchasers and prospective purchasers of respond- 
ent’s product are led to believe that respondent’s product is an ear 
oil and possesses such therapeutic properties as to relieve deafness. 

In truth and in fact said representations have been and are untrue, 
and respondent’s said product is not, nor has it ever been an ear 
oil, nor does respondent’s said product have, nor has it ever had such 
therapeutic properties as to relieve deafness. 

There is a preference by a substantial number of retail dealers 
im products having properties, capacities, and effects claimed by 
respondent for its product, as hereinabove described, and by a sub- 
stantial part of the purchasing public for products that have the 
properties, capacities, or effects claimed by respondent for its product, 
as hereinabove set forth. 
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The aforesaid representations of respondent have had, and still 
have, a capacity and tendency to mislead and deceive, and have mis- 
Jed and deceived, and still mislead and deceive, retailers and the 
purchasing public into the erroneous belief that said product of 
respondent has all the properties, capacities, or effects claimed for 
it by the respondent, as aforesaid, and the use of said misrepresenta- 
tions by the respondent causes them to purchase respondent’s product 
in such erroneous belief. The aforesaid misrepresentations by the 
respondent have placed, and still place, in the hands of retailers of 
the product of respondent hereinabove described, the means of 
deceiving and misleading the purchasing public. 

Par. 3. There are among the competitors of respondent manufac- 
turers and distributors of products having properties, capacities, or 
effects similar to those claimed by the respondent for its product, who 
truthfully represent the properties, capacities, or effects of their said 
products; and there are also among the competitors of respondent 
manufacturers and distributors who do not misrepresent the proper- 
ties, capacities, or effects of their said products. 

By the representations made by the respondent, as set out herein- 
above, trade has been, and still is, unfairly diverted to the respondent 
from such competitors, and thereby substantial injury has been done 
and still is being done by respondent to competitors in interstate 
commerce. 

Par. 4. The above acts and things done by the respondent are all 
to the injury and prejudice of the public and competitors of 
respondent in interstate commerce within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Report, Frnprnes as To THE Facts, AND Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on June 27, 1936, issued and on July 1, 
1936 served its complaint in this proceeding upon the respondent 
A. O. Leonard, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the mate- 
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rial allegations of the complaint to be true and waiving the tak- 
ing of further evidence and all intervening procedure, which sub- 
stitute answer was duly filed in the office of the Commission. There- 
after this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer, briefs 
and oral arguments of counsel having been waived, and the Com- 
mission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. For more than two years last past the respondent, 
A. O. Leonard, Inc., a corporation, has been organized and existing 
as a corporation under the laws of the State of New York, and has 
maintained during all of said time, and now maintains, its principal 
place of business at 70 Fifth Avenue, New York, N. Y. 

Par. 2. For more than two years last past the respondent has been 
engaged in the manufacture, sale, and distribution of a product sold 
by it under the trade name “Leonard Ear Oil,” or “Leonard’s Ear 
Oil.” This product has been sold by the respondent to various 
firms, persons, associations, or corporations located not only in the 
State of New York, but in other States of United States, and after 
sales have been consummated the respondent has shipped the pur- 
chased goods, or caused them to be shipped from respondent’s place 
of business in New York, or from other States, to purchasers thereof 
located in States other than the State of New York, or other than 
the State of origin of the shipment. The respondent has main- 
tained a constant current of trade and commerce between and among 
various States of the United States and in the District of Columbia 
in the sale and distribution of its said product during all of the 
time referred to herein. 

Par. 3. The respondent, during all of the time herein referred to, 
has represented that its product, “Leonard Ear Oil,” or “Leonard’s 
Ear Oil,” is an ear oil and possesses such therapeutic properties as 
to relieve deafness. 

Par. 4. There are other corporations, individuals, associations, and 
partnerships engaged in similar business to that of the respondent, 
to wit: the sale and distribution of products which will relieve 
deafness. Said other corporations, individuals, associations, and 
partnerships have been and are engaged in commerce among and 
between the various States of the United States in said business. 
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The respondent during all of the aforesaid time, was, and still is, in 
competition in such commerce in the sale of the said “Leonard oe 
Oil,” or “Leonard’s Ear Oil” with such other corporations, individu- 
als, associations, and partnerships likewise engaged in the sale and 
distribution of products having an efficacy similar to that claimed 
by the respondent for “Leonard Ear Oil,” or “Leonard’s Ear Oil.” 

Par. 5. In soliciting the sale of its product respondent has con- 
tinuously, during all of the aforesaid time, represented by pamphlets, 
booklets, labels, statements on safety-match box containers and other- 
wise, that its product is an ear oil and that said product possesses 
such therapeutic properties as to relieve deafness. These representa- 
tions have been made through advertising mediums and otherwise, 
and have been caused by respondent to be circulated to customers 
and prospective customers residing in the various States. 

Par. 6. As a matter of fact, respondent’s said product, “Leonard 
Ear Oil,” or “Leonard’s Ear Oil” when used as directed by the 
respondent or in any other manner does not relieve deafness, nor is 
said product an ear oil. 

Par. 7. There is a preference among members of the purchasing 
public, located in various States of the United States for an ear 
oil and for a product that possesses such therapeutic properties as 
to relieve deafness and the foregoing representations by the respond- 
ent describe a product that members of the public desire to purchase. 
The representations made by the respondent above referred to have 
the capacity and tendency to mislead and deceive the purchasers of 
its product into believing that when they purchase said product 
they will obtain an ear oil and a product that possesses such thera- 
peutic properties as to relieve deafness. 

Par. 8. The representations of the respondent as aforesaid have had, 
and do have, the tendency and capacity and effect of causing a sub- 
stantial number of the purchasing public to buy respondent’s product 
on account of the mistaken and erroneous belief induced by respond- 
ent’s representations. 

Par. 9. There are many of the competitors of respondent who man- 
ufacture and distribute products designed for similar usage to that 
sold and distributed by the respondent in various States of the United 
States, who do not misrepresent the capacities or effects of their 
products. 

Respondent’s acts and practices as hereinabove set forth tend to, 
and do, unfairly divert trade to respondent from such competitors, to 
the solicemncial injury and prejudice of competition in commerce 
among and between the various States of the United States. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, A. O. Leonard, 
Inc., are to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in. commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on January 11, 1937, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent A. O. Leonard, Inc., a corpo- 
ration, its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale, and distribution of a product 
designated as “Leonard Ear Oil,” or “Leonard’s Ear Oil” or any 
product of substantially the same composition and ingredients as that 
now sold by the respondent under the name of “Leonard Ear Oil,” or 
“Leonard’s Ear Oil” or under any other name in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from 
representing that said product is an ear oil or that said product has 
such therapeutic properties as to relieve deafness or from making rep- 
resentations of similar import and effect. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Martrer or 


CALIFORNIA ALFALFA PRODUCTS COMPANY, TRADING 
AS ALVITA PRODUCTS COMPANY, AND GLENN B. 
WILLIS, TRADING AS ALVITA PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2067. Complaint, Nov. 9, 1936*—Decision, Jan. 19, 1937 


Where a corporation and an individual engaged in sale of various food products 
in which alfalfa was principal ingredient and which was sold under trade 
name “Alvita,” and included among which was product described as “‘Al- 
vita Tea”— 

Represented, in extensive advertisements of their said last-named product, in 
varicus periodicals of interstate circulation, that said tea would supply pos- 
sible nutritional deficiencies of the user and that it stood at the head of the 
vegetable list in mineral and vitamin potency, and that use thereof would 
supply proper alkaline nutrition to help build up vitality, and that thou- 
sands of satisfied customers had learned the secret how to revitalize nature’s 
way with “Alvita Tea,” which built up vitality and aided digestion and 
appetite and made the user strong and robust, and that it constituted a 
reliable and valuable food product composed of ingredients of great thera- 
peutie value, use of which would accomplish results above indicated, and 
result in great healthful and therapeutic value and effect, the facts being 
principal ingredient thereof had no beneficial therapeutic value or effect, and 
use of the product would not accomplish the various results claimed there- 
for, as above indicated ; 

With effect of misleading and deceiving public into erroneous belief that said 
tea was, in truth and in fact, a valuable health food and that through use 
thereof healthful and therapeutic value and effect would be obtained, and of 
inducing the consuming public, acting in such erroneous belief, and espe- 
cially that portion thereof which purchases health foods, to buy said tea 
in preference to other health products offered by manufacturers, retailers, 
and distributors, and of unfairly diverting thereby trade to such corporation 
and individual from such manufacturers, retailers, or distributors who do 
not misrepresent the character and quality of their respective products or 
the results obtained from the use thereof: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. E. J. Hornibrook, Mr. Everett F. Haycraft and Mr. Reuben J. 
Martin for the Commission. 


1 Second amended and supplemental complaint. 
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AMENDED AND SUPPLEMENTAL COMPLAINT ? 


Whereas, the Federal Trade Commission did, to wit, on October 
21, 1936, issue its amended and supplemental complaint herein 
charging and alleging that California Alfalfa Products Company, a 
corporation trading under the name and style of Alvita Products 
Company was guilty of unfair methods of competition in interstate 
commerce within the intent and meaning of Section 5 of the Act of 
Congress entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914; and 

Whereas it now appears that Glenn B. Willis, an individual, is 
trading under the name and style of Alvita Products Company; 
and 

Whereas this Commission having reason to believe that California 
Alfalfa Products Company, a corporation trading under the name 
and style of Alvita Products Company, and Glenn B. Willis, an 
individual trading under the name and style of Alvita Products 
Company, are and have been using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest : 

Now, therefore, acting in the public interest, pursuant to the pro- 
visions of the act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that California Alfalfa Products Company, a 
corporation trading under the name and style of Alvita Products 
Company, and Glenn B. Willis, an individual trading under the 
name and style of Alvita Products Company, have been and now 
are using unfair methods of competition in commerce as “commerce” 
is defined in said act, and states its charges in that respect as follows: 

ParacrapH 1. The respondent, California Alfalfa Products Com- 
pany, trading under the name and style of Alvita Products Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of California, with its principal office and place of 
business located in the city of Pasadena within the State of Cali- 
fornia. The respondent, Glenn B. Willis, is an individual trading 
under the name and style of Alvita Products Company with his 
principal office and place of business located in the city of Pasadena 
within the State of California. Said respondents are now and for 
more than two years last past have been engaged in the sale of vari- 


1 Hxtended quotation of representations, allegedly made by respondents in their advertise- 
ments with respect to their product, in Par. 3, may also be found in the findings, infra, at 


page 460, and is accordingly omitted from the complaint as published here in the interest 
of brevity. 
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ous food products under the trade name of “Alvita,” among which is 
“Alvita Tea,” and in which said products alfalfa is the principal in- 
gredient. Said respondents claim that their food product “Alvita 
Tea” has healthful and therapeutic value and effect. Said respond- 
ents are also engaged in the distribution of their said food product 
“Alvita Tea” in commerce between and among the various States of 
the United States. Said respondents cause said “Alvita Tea,” when 
sold, to be transported to purchasers thereof located in the State of 
California and in various States of the United States other than the 
State of California. There is now and has been for a long time, to 
wit, more than two years last past, a constant current of trade and 
commerce by respondents in said food product “Alvita Tea” between 
and among the various States of the United States. 

In the course and conduct of their said business, said respondents 
are now and for a long time, to wit, more than two years last past, 
have been in substantial competition in commerce between and among 
the various States of the United States with sundry other corpora- 
tions, partnerships, firms, and individuals engaged in the interstate 
sale and distribution of other food products which it is claimed have 
healthful and therapeutic value and effect. 

Par. 2. The preparation “Alvita Tea” is manufactured for the 
said respondents and respondents’ activities in connection therewith 
are restricted to packaging the said product “Alvita Tea” at their 
own plant and then distributing said product to retailers located in 
the various States of the United States. 

Par. 8. Said respondents, in the course and conduct of their said 
business, as hereinbefore set out in paragraphs 1 and 2, have been 
and now are engaged in extensive advertisements of their said food 
product “Alvita Tea” as a means of furthering and aiding in the 
interstate sale and distribution of said food product, and as media 
of such advertising they have been and now are using various maga- 
zines of interstate circulation. Said respondents also issue booklets 
and circulars describing their said food product “Alvita Tea” and 
the various alleged benefits to be derived from the use of the said 
“Alvita Tea.” 

Among the statements which said respondents have used and are 
now using in their advertisements in magazines and in their booklets 
and circulars distributed by them, are the following: * 


1 Extended quotation of respondents’ representations, as alleged, in advertisements, etc., 
calculated to create the false and erroneous belief that their said preparation is a reliable 
and valuable food product composed of ingredients of great therapeutic value, etc., and 
which follows at this point, is also set forth in the findings, infra, at page 460, and is 
accordingly omitted from the complaint as published in the interest of brevity. 
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Said statements and representations used by said respondents in 
their said advertisements as hereinabove set out, and many other 
statements and representations of like import and tenor, which are 
not set out herein but have been used and are now being used by said 
respondents, have had and do now have the tendency to, and have 
and do now create upon the public the false impression and erroneous 
belief that “Alvita Tea” is a reliable and valuable food product com- 
posed of ingredients of great therapeutic value, the use of which will 
build up vitality, aid digestion, cause the user to become strong and 
robust, and will result in great healthful and therapeutic value and 
effect, whereas in truth and in, fact it is not a reliable and valuable 
food product, composed of ingredients of great therapeutic value, and 
the use of it will not build up vitality, aid digestion, cause the user 
to become strong and robust and will not result in great healthful 
and therapeutic value and effect. 

Par. 4. The use by the said respondents, California Alfalfa Prod- 
ucts Company, a corporation trading under the name and style of 
Alvita Products Company, and Glenn B. Willis, an individual trad- 
ing under the name and style of Alvita Products Company, of the 
foregoing false, deceptive, and misleading representations has had 
and does now have the capacity and tendency to and does mislead and 
deceive the public into the erroneous and untrue belief that “Alvita 
Tea” is in truth and in fact a valuable health food and that by using 
the same, healthful and therapeutic value and effect will be obtained. 
Acting in such erroneous belief, the consuming public, and especially 
that portion of the public which purchases health foods, have been 
induced and are now induced to purchase “Alvita Tea” in preference 
to other health foods offered for sale by manufacturers, retail deal- 
ers and distributors. As a result of such false, deceptive, and mis- 
leading representations on the part of said respondents, trade is 
unfairly diverted to respondents from such manufacturers, retail 
dealers, or distributors of other health foods who do not misrepresent 
the character and quality of their respective products or the results 
obtained from the use thereof. 

Par. 5. Said false, deceptive, and misleading representations of 
said respondents contained in their advertisements have resulted in 
injury to respondents’ competitors and to retail dealers and in 
prejudice to the buying public and constitutes unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties. and for other purposes.” 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on November 9, 1936, issued and on 
November 30, 1936, served its amended and supplemental complaint 
in this proceeding upon the respondent, California Alfalfa Products 
Company, a corporation trading under the name and style of Alvita 
Products Company, and upon the respondent Glenn B. Willis, an in- 
dividual trading under the name and style of Alvita Products Com- 
pany, charging said respondents with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint an answer was duly filed by said 
respondents in the office of the Commission on December 11, 1936, 
which said answer admitted all the material allegations of the com- 
plaint to be true and waived the taking of further evidence and all 
other intervening procedure. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the said answer, briefs and oral arguments of counsel 
having been waived, and the Commission having duly considered the 
same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent California Alfalfa Products Com- 
pany, trading under the name and style of Alvita Products Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of California, with its principal office and place of 
business located in the city of Pasadena, within the State of Cali- 
fornia. The respondent Glenn B. Willis is an individual trading 
under the name and style of Alvita Products Company, with his 
principal office and place of business located in the city of Pasadena, 
within the State of California. Said respondents are now and for 
more than two years last past have been engaged in the sale of 
various food products under the trade name of “Alvita,” among 
which is “Alvita Tea,” and in which said products alfalfa is the 
principal ingredient. Said respondents claim that their food prod- 
uct “Alvita Tea” has healthful and therapeutic value and effect. 
Said respondents are also engaged in the distribution of their said 
food product “Alvita Tea” in commerce between and among the vari- 
ous States of the United States. Said respondents cause said “Alvita 
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Tea,” when sold, to be transported to the purchasers thereof located 
in the State of California and in various States of the United States 
other than the State of California. There is now and has been for 
a long time, to wit, more than two years last past, a constant current 
of trade and commerce by respondents in said food product “Alvita 
Tea” between and among the various States of the United States. 

In the course and conduct of their said business, said respondents 
are now and for a long time, to wit, more than two years last past, 
have been in substantial competition in commerce between and among 
the various states of the United States with sundry other corpora- 
tions, partnerships, firms, and individuals engaged in the interstate 
sale and distribution of other food products which have healthful and 
therapeutic value and effect. 

Par. 2. The preparation “Alvita Tea” is manufactured for the said 
respondents and respondents’ activities in connection therewith are 
restricted to packaging the said product “Alvita Tea” at their own 
plant and then distributing said product to retailers located in the 
various States of the United States. 

Par. 3. Said respondents, in the course and conduct of their said 
busines, as hereinbefore set out in paragraphs 1 and 2, have been 
and are now engaged in extensive advertisements of their said food 
product “Alvita Tea” as a means of furthering and aiding in the 
interstate sale and distribution of said food product, and as a media 
of such advertising they have been and now are using various maga- 
zines of interstate circulation. Said respondents also issue booklets 
and circulars describing their said food product “Alvita Tea” and 
the various alleged benefits to be derived from the use of said “Alvita 
Tea.” 

Among the statements which said respondents have used and are 
now using in their advertisements In magazines and in their book- 
lets and circulars distributed by them, are the following: 

IS: Nutritional Deficiencies the cause of your ill Health? 

If so, why deprive yourself of needed benefits? 


Thousands of satisfied customers have learned the secret how to Re-vitalize 
Nature’s way with “Alvita Tea”. You, too, may have the privilege. 


We got some alfalfa and ground it into flour and made some bread, using 
whole wheat and white flour with the alfalfa. One woman, a popular screen 
actress of the city, came back next day for another loaf of the bread, saying 
it was good for her constipation. Dickinson also made a fine candy using the 
extract of the alfalfa for the flavoring and it seemed to make the candy dif- 
ferent, that is more easy to digest. 
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I gave a quantity of the tea to a boarding house lady to try on her un- 
suspecting boarders. They drank it without comment, noticing no difference 
in the taste of the new tea from the old, but in a few days the boarders began 
to eat. My, how the appetites began to increase. * * * 


My attorney friend, Arthur Helliwell, was advised by five doctors in a con- 
sultatior over his case, to quit his practice and retire to his farm. He might 
live a year they said. I gave him the tea and the third night he continued his 
practice in the city. 


In St. Paul I met a young newspaper man. He volunteered to have his wife, 
an expectant mother, use the tea to see what effect it would have on the unborn 
ehild. For four mouths, the mother drank copiously of the tea. A baby was 
born and it was a wonder child. Its bones were strong, with a large frame, 
and there was a perfectly normal delivery on the part of the mother. As long 
as the baby nursed, the mother continued to drink the tea and she had a great 
abundance of rich milk upon which the child thrived without the usual trouble- 
some times of nursing babies. 


There are also seyeral alkaline salts in this alfalfa ash, which, when com- 
bined, make a wonderful neutralizant for any condition of the body. They are 
necessary for growth and are prescribed for many ailments of mankind. 


The alfalfa plant also contains a large percentage of the Enzymes or digestive 
ferments which aid digestion. These ferments join forces with the Vitamins so 
as to greatly aid in the assimilation of foods and increase the vitality of both 
man and beast. 


The soil, climate and different cuttings bring out a variety of flavors and dif- 
ference in food and medicinal values. 


Nature intends that men, women and children should be strong, robust and 
enjoy life. Consequently Nature provides in abundance all the elements needed 
in Natural Foods. 


Alvita Tea, comparatively speaking, stands at the head of the Vegetable List 
In Mineral and Vitamin Potency. 


This “Alvita” book has been prepared so that you may know to what extent 
we have developed the therapeutic value of the Alfalfa Plant. 


Already thousands of satisfied customers have learned the secret of insuring 
proper alkaline nutrition to help build Vitality. 


146756™—39—vol. 24 32 
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Protein is the only material that can build living cells of the body and as cells 
wear out, they can be restored only by protein. 


Comparative Protein Table Alfalfa With Some of our Other Foods 


Protein 
Alfalfa... 2252 eo eee 19. 90 
510 5} ne in Be Rae ES cll ga det Cer es oe 3. 30 
Whole Wheat 22 4) s.2. i325 ee 2 ee ee ee 13. 80 
Beete. 20 Fa ie ee go) AS Se ee 16. 50 
Wiggs Jes fe oe aie FI eee oie ee ee eee 13.10 
Gorn. Méali2s a ee eee 9. 20 


With a strong alkaline reserve you haye one of the best Body Builders. 


A Few Alkaline Forming Foods 


Alvital Mea si isu ofr! Jase ee) ee ee eee 130. 42 
Beatis~ "Dried. 2b 0 Ba DAR ee. sae er Se eae 18. 00 
Carrots OOS eee Pee Ee ee ee fe ee 10. 82 


and others. 


Said statements and representations used by said respondents in 
their said advertisements as hereinabove set out, and many other 
statements and representations of like import and tenor, which are 
not set out herein but have been used and are now being used by 
said respondents, have had and do now have the tendency to, and 
have and do now create upon a portion of the public the false im- 
pression and erroneous belief that “Alvita Tea” is a reliable and 
valuable food product composed of ingredients of great therapeutic 
value, the use of which will build up vitality, aid digestion, cause the 
user to become strong and robust, and will result in great healthful 
and therapeutic value and effect. In truth and in fact said product is 
not a reliable and valuable food product, composed of ingredients of 
great therapeutic value. The use of said product, “Alvita Tea,” will 
not build up vitality, aid digestion, or cause the user to become strong 
and robust and will not result in great healthful and therapeutic 
value and effect. Alfalfa, the principal ingredient of said product, 
has no beneficial therapeutic value or effect. 

Par. 4. The use by the said respondents, California Alfalfa Prod- 
ucts Company, a corporation trading under the name and style of 
Alvita Products Company, and Glenn B. Willis, an individual trad- 
ing under the name and style of Alvita Products Company, of the 
foregoing false, deceptive and misleading representations has had 
and does now have the capacity and tendency to and does mislead 
and deceive the public into the erroneous belief that “Alvita Tea” 
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is in truth and in fact a valuable health food and that by using the 
same, healthful and therapeutic value and effect will be obtained. 
Acting in such erroneous belief, the consuming public, and especially 
that portion of the public which purchases health foods, have been 
induced and are now induced to purchase “Alvita Tea” in preference 
to other health foods offered for sale by manufacturers, retail dealers 
and distributors. As a result of such false, deceptive and misleading 
representations on the part of said respondents, trade is unfairly di- 
verted to respondents from such manufacturers, retail dealers or dis- 
tributors of other health foods who do not misrepresent the character 
and quality of their respective products or the results obtained from 
the use thereof. 
CONCLUSION 


The aforesaid acts and practices of the respondent California 
Alfalfa Products Company, a corporation trading under the name 
and style of Alvita Products Company, and of the respondent Glenn 
B. Willis, an individual trading under the name and style of Alvita 
Products, are to the prejudice of the public and of respondents’ com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Com- 
mission and the answer filed herein on December 11, 1936, by the 
respondents admitting all the material allegations of the complaint 
to be true, and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent California Alfalfa Products 
Company, a corporation trading under the name and style of Alvita 
Products Company, its officers, representatives, agents and employees, 
and the respondent Glenn B. Willis, an individual trading under the 
name and style of Alvita Products Company, his representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of the product called “Alvita Tea,” or of any other 
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product of substantially the same ingredients, in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from 
representing : 

1. That respondents’ said product is a reliable and valuable food 
product composed of ingredients of great therapeutic value; 

2. That the use of respondents’ said product will build up vitality ; 

3. That the use of respondents’ said product will aid digestion ; 

4. That the use of respondents’ said product will cause the user to 
become strong and robust; 

5. That the use of respondents’ said product will result in great 
healthful and therapeutic value and effect; 

6. That the respondents’ said product will supply nutritional 
deficiencies ; 

7. That thousands of customers have learned the secret how to re- 
vitalize Nature’s way with the respondents’ said product; 

8. That the use of respondents’ said product will increase the 
appetite ; 

9. That the respondents’ said product stands at the head of the 
vegetable list in mineral and vitamin potency; 

10. That the use of respondents’ said product will supply the 
proper alkaline nutrition to heip build up vitality; 

11. That respondents’ said product forms a competent and satis- 
factory cure or remedy or has beneficial therapeutic effeets in the 
treatment of any ills, diseases, maladies, or conditions of the human 
body; and 

12. From making any other similar representations of like import 
or effect unless and until said representations are true in fact. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have comphed with this order. 
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NEET, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2716. Complaint, Feb. 7, 1936—Decision, Jun. 19, 1937 


Where a corporation engaged in manufacture, distribution, and sale of a depila- 
tory known as “Neet”, in widely advertising its said product in newspapers 
and periodicals of general circulation and in display cards, advertising 
folders, and literature printed and circulated by it throughout the several 
States to customers and prospective customers— 
Represented that by careful laboratory control its alkalescence had been 
so regulated that it never approached causticity, facts being that, while 
not generally caustic when applied according to its directions, to those 
portions of the body recommended for treatment with said product for 
removal of superfluous hair, there are a number of persons whose skin 
is more susceptible to irritation than that of others and in case of whom it 
might have caustic effect, as it might also, not applied as directed; 

(b) Represented that use of said product discouraged growth of hair and 
delayed its appearance for a material length of time, and that hair was 
much slower in returning and regrowing than when shaved, facts being 
hair regrowing after use thereof is no slower in returning, ete. than after 
shaving, allowance made for action of preparation in removing hair farther 
below surface of skin than razor, and consequent greater delay in reap- 
pearance ; 

(c) Represented that shaving stimulates hair growth, and that hair returning 
or regrowing after use of its said product is softer and less than that 
returning or regrowing after shaving, facts being former is no softer or 
less coarse than latter, though regrowth with rounded end and less coarse 
feeling may result from dissolving process thereof ; 

(d) Represented that its said product gave results unlike other methods of hair 
removal, and that it was not an ordinary hair remover, and ended enlarged 
pores which shaving tended to cause, and would permanently eradicate hair, 
facts being shaving does not cause such enlarged pores, nor does use of its 
said product end same, and aforesaid various representations were false; 


{a 


and 
(e€) Falsely represented that its said product was used by surgeons to remove 


hair before operating ; 

With capacity and tendency to mislead and deceive a substantial portion of 
purchasing public into the erroneous belief that all said representations 
were true, and into purchase of a substantial volume of its said product 
on account of such beliefs, and with result that trade was diverted to 
it from those engaged in manufacturing, distributing, and selling depila- 
tories or other products designed, intended and sold for purpose of remoy- 
ing superfluous hair, and who truthfully advertised same and effectiveness 
thereof; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John J. Keenan, trial examiner. 

Mr. J. T. Welch. for the Commission. 

Mr. Edward 8. Rogers and Mr. H. H. Ramsay, of New York City, 
and Rogers, Woodson & Rogers, of Chicago, Ill., for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Neet, Inc., 
a corporation, hereinafter referred to as respondent, has been and 
now is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Neet, Inc., is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business 
located in the city of Chicago, State of Illinois. Respondent is now, 
and has been for some years, engaged in the business of manufactur- 
ing, distributing, and selling, in commerce as herein set out, a certain 
depilatory known as “Neet.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said depilatory, when sold, to be transported from its office 
and principal place of business in the State of Illinois to purchasers 
thereof located in various points in other States of the United States 
and in the District of Columbia and there is now, and has been at 
all times since the organization of respondent corporation, a constant 
current of trade and commerce in said depilatory so manufactured, 
distributed, and sold by the respondent, between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent is 
now, and has been, in substantial competition with other corporations, 
firms, and individuals likewise engaged in the business of manufac- 
turing, distributing and selling depilatories or other products de- 
signed, intended, and sold for the purpose of removing superfluous 
hair, in commerce among arid between the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course of the operation of said business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said depilatory, respondent has caused advertisements to be inserted 
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in newspapers and magazines of general circulation throughout the 
United States and has printed and circulated throughout the several 
States to customers and prospective customers, through the United 
States mails and otherwise, display cards, advertising folders, and 
literature, in all of which advertisements respondent has caused its 
corporate name to be prominently and conspicuously displayed, 
together with the following statements: 

Its job is to remove hair and to delay its reappearance indefinitely and to 
relieve women of the highly stimulated growth of hair bristles, following 
shaving, that thousands of women are suffering today. 

It gives results unlike any other method known to the scientific world in hair 
removal. 

Not an ordinary hair remover. 

The hair that regrows after using “Neet” is many times softer and less 
coarse than the hair that comes back after shaving and the hair itself is much 
slower in returning. 

“Neet” ends, too, the disfigurement of enlarged pores. 

By careful laboratory control, the alkalescence of ‘‘Neet’” is regulated so that 
its pH never approaches causticity. 

All of said statements, together with many similar statements ap- 
pearing in respondent’s advertising literature purport to be descrip- 
tive of respondent’s product. In all of its advertising literature, 
respondent represents, through statements and representations herein 
set out and other statements of similar import and effect, that (1) 
its product is not caustic; (2) that its product discourages growth of 
hair, delays its reappearance for a material length of time and that 
the hair is much slower in returning or regrowing than when the 
hair is shaved; (3) that shaving stimulates hair growth; (4) that 
the hair returning or regrowing after using “Neet” is softer and 
less coarse than the hair returning or regrowing after shaving; (5) 
that its product gives results unlike other methods of hair removal 
and that its product is not an ordinary hair remover; (6) that its 
product ends enlarged pores and that shaving tends to cause enlarged 
pores; (7) that its product will permanently eradicate hair and (8) 
that many surgeons use its product to remove hair from patients 
before operating. 

Par. 5. The representations made by the respondent with respect 
to the nature and effect of its product when used are grossly exag- 
gerated, false, misleading, and untrue. In truth and in fact, the 
product is caustic, particularly when the product is introduced into 
the eye; it does not discourage the growth of hair or delay its re- 
appearance for any material length of time and the hair is not 
appreciably slower in returning or regrowing than it is following 
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shaving or following the use of other methods of hair removal. Shav- 
ing does not stimulate hair growth and the hair that returns after 
using “Neet” is not softer and less coarse than the hair that regrows 
following shaving. The product known as “Neet” does not give 
results unlike other methods of hair removal but the results given 
are similar to those given by many other depilatories and respond- 
ent’s product is an ordinary hair remover. Shaving does not cause 
enlarged pores and the use of respondent’s product does not end 
enlarged pores, nor will it permanently eradicate hair. Surgeons do 
not use respondent’s product for the purpose of removing hair from 
patients before operating. 

Par. 6. There are among respondent’s competitors many who manu- 
facture, distribute and sell depilatories or other products designed, 
intended, and sold for the purpose of removing superfluous hair and 
who do not in any way misrepresent the quality or character of their 
respective product or its effectiveness in removing said hair growth. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
its product and the effectiveness of said product for removing hair, 
as hereinabove set out, in its advertising in newspapers, magazines, 
booklets, pamphlets, display cards, and other advertising literature, 
in offering for sale and selling its product was, and is, calculated to, 
and had, and now has, a tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous be- 
hef that all of the said representations are true. Further, as a direct 
consequence of the mistaken and erroneous beliefs, induced by the 
acts, advertisements, and misrepresentations of respondent, as herein- 
above detailed, a substantial number of the consuming public has 
purchased a substantial volume of respondent’s depilatory with the 
result that trade has been unfairly diverted to the respondent from 
individuals, firms, and corporations likewise engaged in the business 
of manufacturing, distributing, and selling depilatories or other prod- 
ucts designed, intended, and sold for the purpose of removing super- 
fluous hair, and who truthfully advertise their products. As a result 
thereof, substantial injury has been, and is now being done, by re- 
spondent to substantial competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
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of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Fixprnes as To THE Facrs, anp Orper 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 7, 1936, issued and served 
its complaint in this proceeding upon respondent Neet, Inc., charg- 
ing it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by J. T. Welch, attorney for the Commission, before 
John J. Keenan, an examiner of the Commission theretofore duly 
designated by it, and in opposition to the allegations of the complaint 
by James H. Rogers, attorney for the respondent; and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by the respondent’s counsel, Rogers, Woodson & Rogers 
and W. T. Kelley, Chief Counsel for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as facts in 
this proceeding in addition to the testimony theretofore taken and 
that the said Commission may proceed upon said statement of facts 
and upon the testimony and evidence taken to make its report, stating 
its findings as to the facts and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence and 
said stipulation as to the facts, said stipulation having been approved 
and accepted by the Commission, and the Commission having duly 
considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Neet, Inc., is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey. Its principal office and place of business is lo- 
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cated in the city of Chicago, State of Illinois. For some years the 
respondent has been engaged in the business of manufacturing, dis- 
tributing, and selling a certain depilatory known as “Neet.” When 
orders are received for said depilatory, respondent ships said product 
so purchased from its principal place of business in the State of Ih- 
nois to the respective purchasers thereof located at various points in 
other States of the United States and in the District of Columbia. 
Respondent, has, at all times, maintained a constant current of trade in 
commerce in said depilatory manufactured, distributed, and sold by it 
between and among the various States of the United States and in the 
District of Columbia. There are likewise other corporations, firms, 
and individuals engaged in the business of manufacturing, distribut- 
ing, and selling depilatories or other products designed, intended, and 
sold for the purpose of removing superfluous hair, in commerce among 
and between the various States of the United States and in the District 
of Columbia. Respondent, Neet, Inc., is in substantial competition 
in the sale of its product “Neet” with said other corporations, firms, 
and individuals in the sale of their respective products. 

Par, 2. For the purpose of inducing the purchase of its depilatory, 
respondent has widely advertised said product in advertisements in- 
serted in newspapers and magazines of general circulation throughout 
the United States. It has also printed and circulated throughout the 
several States, to customers and prospective customers, display cards, 
advertising folders, and literature. In all of the advertisements and 
advertising matter hereinabove mentioned, respondent has caused its 
corporate name to be prominently and conspicuously displayed, to- 
gether with such statements as the following: 

Its job is to remove hair and to delay its reappearance indefinitely and to 
relieve women of the highly stimulated growth of hair bristles, following shav- 
ing, that trvusands of women are suffering today. 

It gives results unlike any other method known to the scientific world in hair 
removal. 

Not an ordinary hair remover. 

The hair that regrows after using ‘““Neet” is many times softer and less coarse 
than the hair that comes back after shaving and the hair itself is much slower 
in returning. 

“Neet” ends, too, the disfigurement of enlarged pores. 

By careful laboratory control, the alkalescence of “Neet” is regulated so that 
its pH never approaches causticity. 

The statements above set out, together with many similar state- 
ments appearing In respondent’s advertising literature, purport to be 
descriptive of its product. Through these statements and other sim- 
ilar statements of similar import and effect, the respondent represents 
that (1) its product is not caustic; (2) that its product discourages 
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growth of hair, delays its reappearance for a material length of time 
and that the hair is much slower in returning or regrowing than 
when the hair is shaved; (3) that shaving stimulates hair growth; 
(4) that the hair returning or regrowing after using “Neet” is softer 
and less coarse than the hair returning or regrowing after shaving; 
(5) that its product gives results unlike other methods of hair re- 
moval and that its product is not an ordinary hair remover; (6) 
that its product ends enlarged pores and that shaving tends to cause 
enlarged pores; (7) that its product will permanently eradicate hair 
and (8) that many surgeons use its product to remove hair from 
patients before operating. 

Par. 3. In truth and in fact, the product designated as “Neet” 
is not generally caustic when applied according to respondent’s di- 
rections to those portions of the body recommended to be treated 
with said product for the removal of superfluous hair. There are a 
number of persons whose skin is more susceptible to irritation than 
that of others. The product “Neet” might have a caustic effect. when 
applied to the skin of such persons. It might, also, have a caustic 
effect when not applied in accordance with the respondent’s 
directions. 

The product is caustic to such sensitive portions of the body as the 
eyes, but is not normally applied to the eyes and is introduced into 
them only in cases of misapplication. In many cases, the product 
may produce a sufficient dermatitis to result in a redness of the skin 
in the area treated, but this dermatitis is not generally of such a 
character as to be considered a caustic burn. 

“Neet” does not discourage the growth of hair and does not delay 
its reappearance for any material length of time. The hair regrow- 
ing after the use of said product is no slower in returning and re- 
growing than when the hair has been shaved, except that when the 
hair is removed by the use of said product, it is generally taken off 
farther below the plane of the surface of the skin than when the hair 
is removed with a razor. In shaving the hair, the stalk of the hair is 
generally cut off at a point in line with the plane of the skin surface. 
In the removal of hair by the respondent’s process or any process 
similar thereto, the product, to some extent, goes down into the pores 
and dissolves the stalk of the hair below the plane of the skin sur- 
face. To the extent that the product goes below the plane of the skin 
surface in dissolving the hair stalk, the hair will be delayed in re- 
appearing above the plane of the skin surface. 

There is no scientific basis for the statement or representation that 
shaving stimulates the hair growth or causes the regrowing hair to 
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come in faster or coarser. In fact, the shaving of superfluous hair 
has no effect whatever on the texture or rate of growth of the 
regrowing hair. 

The hair returning or regrowing after the use of “Neet” is no softer 
or less coarse than the hair returning or regrowing after shaving. 
By reason of the process by which respondent’s product dissolves the 
hair stalk rather than chopping it off, the hair regrowing or return- 
ing after the use of said product may have a rounded end with the 
result that the returning or regrowing hair feels less coarse. 

The use of respondent’s said product does not give results unlike 
other methods of hair removal. On the contrary, the use of the prod- 
uct gives results similar to the results given by other methods of hair 
removal and respondent’s product is an ordinary hair remover. 

Shaving does not cause enlarged pores in the skin and the use of 
respondent’s product does not end enlarged pores. In fact, the use 
of respondent’s product will have no effect whatever on the size or 
character of the pores of the skin. 

Respondent’s product will not permanently eradicate hair and its 
use has no effect whatever on the roots of the hair. 

Surgeons do not, in fact, use respondent’s said product to remove 
hair from patients before operating on said patients. 

Par. 4. There are among respondent’s competitors many who manu- 
facture, distribute and sell depilatories or other products designed, 
intended and sold for the purpose of removing superfluous hair and 
who do not in any way misrepresent the quality or character of their 
respective product or its effectiveness in removing said hair growth. 

Par. 5. The various statements and representations made by the 
respondent in describing its product and the effectiveness of said prod- 
uct in use had, and now have, a capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous belief that all of said representations are true and into the 
purchase of a substantial volume of respondent’s depilatory on ac- 
count of such beliefs induced by respondent’s representations con- 
tained in its various advertisements. As a result thereof, trade has 
been diverted to the respondent from individuals, firms, and corpora- 
tions likewise engaged in the business of manufacturing, distributing 
and selling depilatories or other products designed, intended, and sold 
for the purpose of removing superfluous hair, and who truthfully ad- 
vertise their products and the effectiveness of said products when used. 
As a consequence thereof, injury has been, and is now being, done by 
respondent to competition in commerce between and among the va- 
rious States of the United States. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, Neet, Inc., are 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John J. Keenan, 
an examiner of the Commission theretofore duly designated by it in 
support of the allegations of said complaint and in opposition thereto 
and upon a stipulation as to the facts entered into between the re- 
spondent herein and W. T. Kelley, Chief Counsel for the Commis- 
sion, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 26, 1914, entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, Neet, Inc., a corporation, its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of a depilatory product now 
known and designated as “Neet,” or of a product of substantially the 
same composition and ingredients sold under the name “Neet” or 
under any other name, in interstate commerce or in the District of 
Columbia do forthwith cease and desist from representing: 

1. That its product is not caustic, provided that the respondent 
is not hereby prohibited from representing the said product is not 
generally caustic; 

2. That the use of said product discourages the growth of hair and 
delays its appearance for a material length of time and that the 
hair is much slower in returning and regrowing than when it is 
shaved, provided that the respondent is not hereby prohibited from 
representing that the hair returns more slowly when removed by 
respondent’s product than when removed by a razor to whatever 
extent said product penetrates into the pores below the plane of the 
surface of the skin and dissolves the hair stalk; 

3. That shaving stimulates hair growth; 

4. That the hair returning or regrowing after using its product is 
softer and less coarse than the hair returning or regrowing after 
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shaving, provided that the respondent is not hereby prohibited from 
representing that the hair returning or regrowing after using its 
product feels less coarse on account of the rounded end thereof; 

5. That its product gives results unlike other methods of hair 
removal and that its product is not an ordinary hair remover ; 

6. That its product ends enlarged pores or that shaving tends to 
cause enlarged pores; 

7. That its product will permanently eradicate hair; 

8. That its product is used by surgeons to remove hair before 
operating. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 


RALADAM COMPANY 


SOMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2406. Complaint, July 15, 1935*—Decision, Jan. 21, 1937 


Where corporation engaged in offer and sale of weight reducing preparation 


(a) 


“Marmola,” in substantial competition with others engaged in sale and dis- 
tribution of medicines, preparations, systems, methods, books of instruc- 
tion, and other commodities, articles, and means, designed, intended, and 
used for aforesaid purpose; in promoting sale of said product, active reduc- 
ing ingredient of which was desiccated thyroid, through advertisements in 
newspapers and periodicals of general circulation, radio broadcasts, book- 
lets and printed matter and other means— 

Represented that thyroid deficiency was a common cause or the usual cause 
of obesity or excess fat, and that if a person was overweight it was an 
indication of such deficiency, and that thyroid should be taken for redue- 
ing purposes, facts being most cases of obesity or excess fat are caused 
by incorrect habits of eating, and only a very small percentage of the total 
number of cases of obesity are endogenous obesity, in which are included 
eases resulting from thyroid deficiency, only one qualified by training and 
experience can determine with any degree of certainty whether case of 
obesity is result of aforesaid deficiency, and, if so, whether physiological 
condition of patient is such as to make advisable use of desiccated thyroid, 
and dosage, and patient taking such substance should be observed and ex- 
amined at regular intervals by one trained and experienced in such work 
to determine effects of such procedure, and whether symptoms are appar- 
ent indicating possible harmful results or if treatment should be continued 
further ; 

Represented that all modern physicians use such reducing ingredient in its 
said preparation for treatment of obesity, and that if a prospective pur- 
chaser of said preparation were to consult a specialist in obesity he would 
probably prescribe said ingredient, and that such medication in treating 
obesity generally is supported by opinions of physicians and scientists the 
world over, and that physician of prospective purchaser would probably 
employ same medication, facts being that while, generally speaking, desic- 
cated thyroid is indicated in treatment of obesity occasioned by thyroid 
deficiency, it is usually only one feature of treatment in such cases, and, 
while used by many physicians in treatment of such cases, it is not used 
in others by reason of various pathological conditions which may inhibit 
administration of such preparation ; 

Represented and indicated that its said preparation, or desiccated thyroid, 
active ingredient thereof, was remedy indicated in and best suited for treat- 
ment of obesity or reduction of excess fat in great multitude of such cases, 
and in average case, and for all persons who are overweight or who wish 
to reduce, and that such preparation or active ingredient thereof feeds and 


2 Amended. 


; 
; 
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stimulates the thyroid gland, taken internally, and restores it to normal 
condition and thus removes cause of obesity or excess fat, facts being that 
desiccated thyroid is suitable to be taken for reducing purposes only in 
small proportion of cases and only then under conditions and limitations, 
not explained and set forth by it, as hereinbefore noted, and said substance 
does not, as thus represented, feed thyroid gland, etc., but merely acts as 
a supplement to secretion supplied thereby ; 


(d@) Represented and implied that certain tables of weights of persons of 


(e) 


heights and ages therein indicated, and which it published and circulated, 
indicated for prospective purchaser of its said preparation his or her cor- 
rect weight, which should be attained by taking its said preparation, and 
that any weight in excess thereof was due to abnormal excess fat, and that 
such table should be used as guide, facts being said tables were not of cor- 
rect or normal weights, but merely of average weights, and could not be 
depended upon by average lay person as safe and accurate guide as to his 
or her weight at a given height and age, many persons whose weights are 
correct and normal for them vary in weight from such aforesaid figures, 
many who are overweight by such comparison do not have surplus or excess 
fat in their physical makeup, and preparation in such cases should not and 
could not be used without danger of injury to health; and 

Represented and implied that it made a complete and true disclosure of all 
material facts respecting said preparation and its properties and effects, 
as well as those of the ingredients thereof, notwithstanding fact it failed to 
disclose that desiccated thyroid constitutes a powerful and dangerous drug 
or product, used internally for reducing, and one which attacks and oxidizes 
or burns not only fatty, but all, body tissues, small proportion of cases of 
obesity are caused by thyroid deficiency, many people are so constituted 
that they may not use such preparation safely for physical health, and 
numerous other facts hereinbefore indicated with respect to true nature 
and functioning of said preparation and very limited need thereof and 
necessity for its use and administration under competent medical supervision 
and observation ; 


With tendency and capacity to mislead and deceive public and prospective pur- 


chasers of said preparation and purchasers and users thereof into erroneous 
beliefs that such statements and representations were true, facts herein- 
before referred to as not disclosed by it were not true or nonexistent, all 
cases of obesity were caused by thyroid deficiency, and “Marmola” was in- 
dicated as treatment in all such cases and might be used therein without 
fear of harm, and that it, or desiccated thyroid, its effective reducing medium, 
was prescribed and used by all modern physicians, ete., in such cases re- 
gardless of cause or origin, ete., and that its said preparation was superior 
to all other remedies, systems, etc., offered and sold for effecting reduction 
of weight, and to confuse, mislead, and deceive members of public in afore- 
said respects, and induce them to purchase and use its said preparation or 
medicine for reducing purposes because of such erroneous beliefs thus en- 
gendered, in preference to and to the exclusion of the products of com- 
petitors, and to divert trade to it from competitors engaged in sale in inter- 
state commerce of medicines, preparations, systems, ete., for reducing, and 
including among their number those who do not make same or similar mis- 
leading representations in regard to their products, or otherwise misrepre- 
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sent the same, and with effect of diverting business to it from its said com- 
petitors; to their substantial injury and prejudice: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. John W. Norwood, trial examiner. 
Mr, EJ. Hornibrook and Mr. Harry D. Michael for the Commission. 
Lutzel, Haman, Long, Gust & Bills, of Detroit, Mich., for re- 
spondent. 
AMENDED CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that the Raladam Com- 
pany, a corporation, hereinafter referred to as respondent, has been 
or is using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its amended complaint stating its charges in that respect 
as follows: 

ParacraPpH 1. Respondent, Raladam Company, is a corporation 
organized and existing under and by virtue of the laws of the State of 
Michigan, with its office and principal place of business in the city of 
Detroit, in the State of Michigan. 

Par. 2. Respondent is engaged in offering for sale and selling a 
certain medical preparation, which it offers for sale and sells under 
the name and designation of “Marmola.” Marmola is put up in tab- 
let form and is to be sold to, and taken orally by, human beings who 
are afflicted with obesity, or whose bodies carry abnormal excessive 
fat, or whose bodies are, or are believed by them to be, over-weight 
as compared with their correct, natural, or normal weight, or who for 
any reason desire to reduce the weight of their bodies and to rid 
their bodies of some portion of the bodily tissues and weight which 
such bodies have or carry. 

Respondent sells Marmola to wholesalers and jobbers of drugs 
located in the several States of the United States, who sell the same 
to retail druggists, who in turn sell the same to the consuming public 
which is made up of members of the laity. Respondent, when Mar- 
mola is so sold by it, causes the same to be transported from said city 
of Detroit, in the State of Michigan, into and through the several 
States of the United States and the District of Columbia to said pur- 
chasers thereof at their respective places of business located in said 
several States and in the District of Columbia. 
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Par. 3. There have been and are other persons, partnerships, asso- 
ciations, and corporations who have been and are engaged in offering 
for sale and selling in said commerce between and among the several 
States of the United States and the District of Columbia the same, 
or like or otherwise competitive products, to wit: preparations, sys- 
tems, methods, or other means of treatment for obesity, abnormal 
excessive fat, body weight in excess of that which is correct, natural 
or normal, or of ridding human bodies of some portion of the fat, 
other bodily tissues and weight which such bodies have or carry. 
Said other persons, partnerships, associations, and corporations have 
been and are engaged in so offering for sale and selling their said 
products in said commerce in competition with respondent’s said 
Marmola. Respondent has been and is in substantial competition 
with them all in so offering for sale and selling Marmola in said com- 
merce as above alleged. 

Par. 4. Since April 17, 1929, respondent, in aid of so offering for 
sale and selling Marmola in said commerce between and among the 
several States of the United States and the District of Columbia, has 
advertised the same in newspapers, magazines, and periodicals of 
general circulation, by means of radio broadcasts and in pamphlets, 
printed testimonials, and other printed matter, and by and through 
the use of photographs and other pictures, and on labels attached to 
and in circulars enclosed in the boxes in which said Marmola is 
packed when so offered for sale and sold, and by other means. In, 
by and through each and all of the advertising media above enumer- 
ated, respondent has expressly or by implication made, and makes, 
each and all of the statements and representations hereinafter set 
forth and alleged. 

Par. 5. Marmola is a product made up of several ingredients, the 
formula thereof being printed by respondent in circulars, booklets, 
and other advertising media above enumerated. The active prin- 
ciple incorporated in said product and the ingredient thereof that 
is powerful and is effective in ridding human bodies of portions of 
the fat, other bodily tissues and weight which they have, or carry, 
is dessicated thyroid. The reducing effect produced by the use of 
Marmola as a treatment to be taken orally is substantially the effect 
of, and that produced by, dessicated thyroid, which is hereinafter 
referred to as thyroid. 

Dessicated thyroid is made from the thyroid glands of animals such 
as the sheep, cow, pig, and goat. It is a powerful and dangerous 
drug. When given to a patient, it increases the burning within the 
body of the fat, other tissues, and the food. By speeding up the 
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oxidizing and burning processes of the body, dessicated thyroid, when 
taken, tends to cause a loss of fat. The thyroid gland in the human 
body controls the combustion of food in the body. It turns portions 
of food into fuel and energy. Dessicated thyroid taken into the body 
performs the like function and increases such combustion, turning 
food into fuel and energy. The use of thyroid taken as an internal 
remedy always increases within the body the burning up or con- 
sumption of food and bodily tissues, excessive fat burning more 
easily than other tissues of the body. Other bodily tissues are burned 
and consumed by the use of such thyroid, especially when excessive 
fat has been consumed, or in a body in which there is no abnormal, 
excessive fat. 

Par. 6. Some persons have deficient thyroid glands, to wit: thyroid 
glands which are sub-normally active and which perform their nor- 
mal functions imperfectly and partially only, turning less than the 
normal proportion of food into fuel and energy, and permitting 
more than the normal proportion of food to be deposited in, or 
added to, the body in the form of fatty or other tissues. 

This is the cause of excessive fatty or other tissues in the body of 
a person whose thyroid gland is deficient as above indicated. Thyroid 
taken by such a person does not feed or stimulate his thyroid 
gland, or increase its activity; nor does it tend to restore his thyroid 
gland to normality and thereby to remove the cause of abnormal 
excessive fatty or other tissues, or of overweight, in his body. Thy- 
roid taken by such person performs the function ordinarily per- 
formed by a normal thyroid gland, duplicates or supplements any 
such function as is being performed by such deficient thyroid gland, 
or performs a substitute function, whereby the normal proportion 
of his food is turned to fuel and energy and the fatty or other tissues, 
and the weight, of his body tend to be reduced to normality. 

Par. 7. There are persons whose bodies in their natural and normal 
state are so constituted that such persons may not take or use thyroid 
without harmful results to their bodies. As to any person the only 
way in which it may be ascertained whether or not such person may 
take or use thyroid, without harmful results to his body, is by an 
examination made by a competent physician, or by experimental use 
of thyroid by such person under competent medical advice and super- 
vision, or by both such methods combined. Only by the same means 
may it be ascertained as to any person in how large quantities thyroid 
may be taken or used by such person without harmful results. 

Par. 8. There are certain conditions of the human body which 
make it harmful for such persons to take or use thyroid. Among these 
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is pregnancy. Other such conditions are defects or abnormalities of 
the heart or kidneys. Any defect or abnormality of body is liable to 
make the taking or use of thyroid harmful to the user. 

Only by an examination made by a competent physician may it be 
ascertained of any person whether or not the body of such person has 
any such condition, defect or abnormality by which it is made harmful 
for such person to take or use thyroid. 

Par. 9. Obesity, abnormal excess fat, may be the result of more than 
one cause. One of the causes is a deficient or abnormally inactive 
thyroid gland. Deficiency of thyroid glands causes obesity or abnor- 
mal excess fat in only the rare and exceptional cases, to wit: in a 
small minority of the total number of such cases. In a large majority 
of the total number of such cases the persons affected do not have defi- 
cient thyroid glands, and such obesity or abnormal excess fat is the 
result of a cause or of causes other than deficient thyroid glands. 

In the case of any person it can be ascertained whether or not his 
thyroid gland is deficient, and whether or not obesity or abnormal 
excess fat is the result of thyroid deficiency, only by an examination 
made by a competent physician. 

Par. 10. In, by and through its advertising media above alleged, 
respondent states and represents to the public and to prospective pur- 
chasers of Marmola that modern medical science has discovered that 
thyroid deficiency is a common cause of obesity or abnormal, exces- 
sive fat, that if a prospective purchaser or other person is abnormal 
in weight that person’s thyroid gland is abnormal, that people who 
are over-fat generally have an under-active thyroid gland, and that 
the cause of obesity or abnormal excess fat usually les in an under- 
active thyroid gland. . 

In truth and in fact, as hereinabove alleged, deficiency of the thyroid 
gland exists only in rare and exceptional cases and is the cause of 
obesity or abnormal excessive fat in only a small minority of the total 
number of cases. 

Par. 11. In, by and through its advertising media above alleged, 
respondent states and represents to the public and to prospective pur- 
chasers of Marmola that all modern physicians use thyroid in the 
treatment of obesity, that, if a prospective purchaser of Marmola were 
to consult a specialist in obesity, he would probably prescribe about 
the factors the prospective purchaser is getting in Marmola, that such 
is the opinion of physicians the world over, and that the prospective 
purchaser’s own physician would probably employ the Marmola fac- 
tors, now recognized by science the world over. 

In truth and in fact, competent physicians prescribe and use thyroid 
only in the rare and exceptional cases in which obesity, or abnormal 
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excess fat, is caused by deficiency of the thyroid gland, and do not 
prescribe it im any case unless and until they have ascertained by ex- 
amination of the patient, that his obesity or abnormal excess fat has 
been caused by deficiency of the thyroid gland, and also that no bodily 
conditions, defects or abnormalities exist in his case which are likely 
to make the taking or using of thyroid harmful to the patient. Com- 
petent physicians, after such examination and precautions, prescribe 
the use of thyroid only under medical advice and observation. In fact 
and in truth, respondent’s preparation, to wit: Marmola, is one which 
cannot be used generally with safety to physical health, except under 
medical direction and advice. 

Par. 12. In, by and through its advertising media above alleged, 
respondent states and represents to the public and to prospective pur- 
chasers of Marmola that the use of Marmola as indicated in certain 
directions printed by respondent upon said labels, pamphlets, and ad- 
vertising media is best suited to the needs of the multitude, or of the 
average person, of the normal person, in the average case and in the 
normal case. 

In truth and in fact, Marmola is suited to the needs of only such 
persons as have obesity or abnormal excess fat caused by deficiency of 
the thyroid gland. Such persons are rare and exceptional, as above 
alleged. They are not the multitude or average persons or normal 
persons nor are theirs average cases, or normal cases within the intent 
and meaning of said representation. 

Par. 13. In, by and through its advertising media as above alleged. 
respondent states and represents to the public and to prospective pur- 
chasers of Marmola that the object of the use of Marmola is to feed 
and stimulate the patient’s thyroid gland, to restore such gland to 
normality and thus and thereby to remove the cause of the patient’s 
obesity or abnormal excess fat. 

In truth and in fact, as hereinabove alleged, the use of thyroid does 
not feed or stimulate the patient’s thyroid gland, nor does it tend to 
restore such gland to normality, and thus remove the cause of the 
patient’s obesity or abnormal excess fat. 

Par. 14. In, by and through its advertising media as above alleged, 
respondent states and represents to the public and to prospective 
purchasers of Marmola that a certain table of weights of persons re- 
spectively of the heights and ages severally indicated im said table in- 
dicates for each such prospective purchaser his correct or normal 
weight, that any weight in excess thereof is abnormal excess fat, and 
that such prospective purchaser ought to take and use Marmola until 
his weight has been reduced to said so-called correct or normal weight. 
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In truth and in fact, said table is not a table of correct or normal 
weights, but is a table of average weights. By reason of racial or 
family or individual characteristics or tendencies, the bodies of many 
persons who have no abnormal or excessive fatty or other tissues 
weigh substantially more than said so-called correct or normal weight, 
no part of which may safely be removed from their bodies by the use 
of Marmola. 

Par. 15. There are many persons in and throughout the several 
States of the United States and the District of Columbia who are 
seeking some safe and dependable means whereby they may quickly, 
easily, certainly, and permanently remove from their bodies obesity, 
or abnormal excess fat, or overweight of flesh, or some portion of the 
bodily tissues or weight which such bodies have or carry. ‘ 

Such persons are unskilled in medical science and depend for their 
information as to what treatment or remedy or preparation or method 
or system they may safely purchase, take and use, largely upon state- 
ments and representations made by the makers and sellers thereof. 

Par. 16. In, by and through its advertising media as above alleged, 
respondent prints for the information of the public and prospective 
purchasers, a statement of its purpose in the printing and distributing 
its said advertisements, in these words: “We feel a responsibility to 
those who buy Marmola and wish them to know all the facts at our 
command,” then and thereby giving to the public and to prospective 
purchasers of Marmola the assurance that in its said advertising media 
it has published to the public and to all prospective purchasers of 
Marmola a complete and true disclosure of all material facts relative 
to Marmola, its properties and therapeutic effects. 

In its said advertising media respondent does not disclose any or all 
of the following facts hereinabove alleged. 

1. That dessicated thyroid is a powerful and dangerous drug. 

2. That the one effect of such thyroid is to increase the burning with- 
in the human body of food and tissues. 

3. That by speeding up the oxidizing and burning processes of the 
body, dessicated thyroid, when taken, tends to cause a loss of fat. 

4. That cases in which obesity or abnormal excess fat is caused by 
deficiency of the thyroid gland are rare and exceptional, constituting 
only a small minority of the total number of such cases. 

5. That medical science and physicians justify the use of thyroid 
as a treatment for obesity or abnormal excess fat only in cases in 
which obesity or abnormal excess fat is caused by deficiency of the 
thyroid gland; and that competent physicians prescribe its use only 
in such cases. 

6. That in cases of obesity or abnormal excess fat not caused by 
deficiency of the thyroid gland the use of thyroid is not by medical 
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science indicated as proper treatment; and its use therein is harmful 
to the health of the user. 

7. That many persons are so constituted that they may not use 
Marmola with safety to physical health. That many bodily condi- 
tions, defects and abnormalities make the use of Marmola harmful 
to the health of the user. That in respect of any person it can be 
ascertained whether or not such person may safely take or use Mar- 
mola only by an examination by a competent physician, sometimes 
to be supplemented by experimental use thereof under medical advice 
and observation; and that physicians prescribe the use of thyroid 
only after such examination and other precautionary safeguards. 

8. That respondent’s preparation, to wit: Marmola, is one which 
cannot be used generally with safety to physical health, except under 
medical direction and advice. 

9. That the use of thyroid by a patient who has a deficient thyroid 
gland does not feed or stimulate such deficient gland, does not in- 
crease its activity, does not tend to restore such deficient gland to 
normality, and does not thereby tend to remove the cause of his 
obesity or abnormal excess fat. 

Par. 17. Said statements and representations so made by respond- 
ent, and respondent’s said failure to disclose any or all of the facts 
set forth and referred to in paragraph 16 of this complaint, have 
the tendency and capacity to mislead and deceive the public and 
prospective purchasers into the erroneous belief: 

1. That all said statements and representations so made by 
respondent are true. 

2. That the facts which respondent is alleged in paragraph 16 of 
this complaint to have failed to disclose, do not exist. 

3. That all cases of obesity or abnormal excess fat are caused by 
deficiency of thyroid glands. 

4. That Marmola is a scientific and safe remedy for all such cases. 

5. That Marmola is prescribed and used by all modern physicians 
in all such cases. 

6. That Marmola is superior to all other remedies being offered 
for sale or sold to the public for use in all such cases. 

Said statements and representations so made by respondent have 
the tendency and capacity to induce the public and prospective pur- 
chasers, in and because of such erroneous belief, to purchase Marmola 
in preference to and to the exclusion of, any and all identical or like 
or otherwise competitive products, to wit; preparations, systems, 
methods, or other means of treatment so being offered for sale in said 
commerce by said competitors of respondent as hereinabove alleged ; 
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thereby diverting trade to respondent from its said competitors, to 
the injury of such competitors, and to the deception and injury of 
the public. 

Par. 18. The above alleged acts and practices are all to the preju- 
dice of the public and of respondent’s competitors and constitute 
unfair methods of competition within the intent and meaning of 
Section 5 of an Act of Congress, entitled, “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on July 15, 1935, issued and served its 
amended complaint in this proceeding upon respondent, Raladam 
Company, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Edward J. Hornibrook and 
Harry D. Michael, attorneys for the Commission before John W. 
Norwood, an examiner of the Commission theretofore duly desig- 
nated by it, and in opposition to the allegations of the complaint 
by Rockwell T. Gust, attorney for the respondent; and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said amended complaint, the 
answer thereto, testimony and other evidence, and brief in support 
of complaint, counsel for respondent having failed to file a brief, 
although given an opportunity so to do, and having failed to appear 
at the time and place set for oral argument after due notice thereof; 
and the Commission having duly considered the same, and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarh 1. Respondent, Raladam Company, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Michigan, with its office and principal place of 
business located in the city of Detroit in said State. 
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Par. 2. Respondent is now and has been engaged for more than 
five years last past in offering for sale and selling a certain medical 
preparation designated and described as “Marmola,” which respond- 
ent has sold, during the time aforesaid, and now sells to various pur- 
chasers thereof located in the several States of the United States. 
In the course and conduct of said business, respondent causes its said 
preparation to be shipped from its place of business in the State of 
Michigan, or from the place of business of the company that com- 
pounds the same, to the purchasers thereof located in several States 
of the United States other than Michigan as well as in the District of 
Columbia. Respondent’s usual course of business is to sell its said 
preparation to wholesale druggists and jobbers who in turn sell it to 
retail druggists through whom it is sold to the consuming public. 
Said preparation, “Marmola,” is sold by respondent and is bought 
and used by the consuming public for the purpose of effecting reduc- 
tion in weight. 

Par. 3. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States are and have 
been engaged in the sale and distribution in interstate commerce of 
medicines, preparations, systems, methods, books of instruction and 
other commodities, articles, and means designed, intended and used 
for the purpose of effecting weight reduction. Such other individuals, 
firms, and corporations have caused and do now cause their said 
medicines, preparations, systems, methods, books of instruction, and 
other articles and means when sold by them to be transported from 
various States of the United States to, into and through States other 
than the State of origin of the shipment thereof. Respondent has 
been, during the aforesaid time in substantial competition, in the 
sale of Marmola, with such other individuals, firms, and corporations. 
Some of such competing products are sold direct to the consuming 
public while others are sold to wholesale and retail dealers through 
whom they are in turn sold to members of the public for their use. 

Respondent’s preparation is in competition with all medical prepa- 
rations sold and used for reducing purposes regardless of whether 
such preparations are of the so-called “patent medicine” type or are 
pharmaceutical preparations which may be bought by members of 
the consuming public on their own initiative or on the prescription of 
a physician. Competing products include also, the following: medi- 
cal preparations which are used as adjuvants in the treatment of 
obesity, such as laxative salts; preparations sold and used for the pur- 
pose of effecting the lessening of the consumption of fat producing 
foods; and books of instruction on the subjects of diet or exercise, or 
both, ioended and used for the purpose of effecting reduction by one 


AS6 FEDERAL TRADE COMMISSION DECISIONS 
Findings DAR TC. 


or both of these means; in general all those preparations, products and 
articles sold to and used by the consuming public for effecting weight 
reduction. Among such preparations, products and articles so sold 
and used are the following: 


“Diet and Health with Key to the Calories” by Dr. Lulu Hunt Peters, a book 
on diet published by Reilly and Lee Co., Chicago, Ill. 

“Weight Control” by Dr. William Howard Hay, a book on diet published by 
The Hay System, Inc., New York City. 

“New Health Era” by Dr. William Howard Hay, a book on diet published by 
The Hay System, Ine., New York City. 

“No More Alibis” by Madame Sylvia of Hollywood (Madame Sylvia Leitner), 
a book on reducing by means of exercise and diet published by McFadden Pub- 
lishing Co., New York City. 

“The Secret of Keeping Fit” by Artie McGovern, a book containing instruc- 
tions for reducing by diet and exercise, published by Simon & Schuster, New 
York City. 

“Jad Salts” manufactured and sold by Wyeth Chemical Co., Detroit, Mich. 

“Welch’s Grape Juice,” sold and used for reducing purposes by reason of its 
effect on the consumption of fat-producing foods, prepared and sold by Welch 
Grape Juice Co., Westfield, N. Y. 

“Desiccated Thyroid”, a pharmaceutical preparation, prepared and sold by 
Armour and Company, Chicago, Il. 

“Tabloid Thyroid Gland,’ a pharmaceutical preparation made and sold by 
Burroughs-Wellcome Company (U. 8. A.) Ine., New York City. 

“Thyrovarium,’ a pharmaceutical preparation made and sold by Burroughs- 
Wellcome Company (U.S. A.) Ine., New York City 

“Tabloid Mixed Glands Number 1,’ a pharmaceutical preparation made and 
sold by Burroughs-Welleome Company (U. 8S. A.), Ine., New York City. 

“Tabloid Mixed Glands Number 2” a pharmaceutical preparation made and sold 
by Burroughs-Wellcome Company (U. 8. A.) Inc., New York City. 

“Thyroxin”, a pharmaceutical preparation made and sold by E. R. Squibb and 
Sons, New York City. 

“U. S. P. Thyroid,” a pharmaceutical preparation made and sold by G. W. 
Carnrick and Company, Newark, N. J. 

“Kellogg Rational Treatment for Obesity,” a preparation sold by F. J. Kellogg 
Company, Battle Creek, Mich. 

“C. C. N. T.” a preparation sold by F. J. Kellogg Company, Battle Creek, Mich. 

“Dr. McCasky’s R. X. Tablets,” sold by Dispensary Supply Company, New 
York City. 

“Reducoids,” sold by Scientific Laboratories of America, Inec., San Francisco, 
Calif. 

“Slendrets,” sold by Scientific Medical Product Co., Inc., San Francisco, Calif. 

“Van Nay Tablets” sold by Bio-Medico, Inc., New York City. 

“Germania Herb Tea Number 14”, sold by the Drug Trade Products, Inc., 
Chicago, Il. 

“Stardom’s Hollywood Dietade Number 1,” sold by The Hollywood Diet Cor- 
poration, Chicago, Ill. 

“Hskay’s Dextretts,” sold by Smith, Klein and French Company, Philadel- 
phia, Pa. 

“Dietene,” sold by The Dietene Company, Minneapolis, Minn. 
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“Retardo”, sold by The American Clinical Laboratories, Inc., Flushing, Long 
Island, N. Y. 
“BHliphat”, sold by Eliphat Laboratories, Detroit, Mich. 


Respondent in its advertising matter, recognizes that competing 
products are not confined to those preparations or products of the same 
general character as Marmola by specifically advising and urging the 
use of Marmola for reducing, instead of the use of diet, exercise, purga- 
tives, cathartics, salts, laxatives, and other methods used for effecting 
reduction. 

Par. 4. Marmola is put up in tablet form and is taken orally. The 
qualitative and quantitative formula per tablet is as follows: 


Lgr: —Extract Bladderwrack. 

¥% gr. —Extract Phytolacca. 

% gr. —Extract Cascara Sagrada—RX 87 Spec. 
Ym gr. —Desiccated Thyroid. 


164999 min.—Oleoresin Ginger. 
Po. Saccharum Special. 


3 gr. —Calcium Carbonate Precipitated. 
%,min. —Methyl Salicylate. 

%4min. —Oil Anise. 

44min. —Oil Sassafras. 


Tale Brown. 

Ivory Black. 

Aqua for Extracts. 

Po, Burnt Umber. 

Red Oxide of Iron. 

Syrupus Simplex. 

Lubricating Solution. 

Aqua for Granulating. 

Liquid Petroleum—Colorless. 
Directions for taking said preparation, as given by respondent for 
the purpose of effecting reduction are as follows: 

Take one tablet after each meal and at bedtime with enough water to swallow 

easily. 
It is further directed by respondent that the taking of the tablets as 
above stated be continued until the desired reduction is attained, or 
until “weight comes down to normal,” or for “60 to 90 days—unless 
your weight has approached normal before that time.” 

The active ingredient in said preparation which effects reduction 
is desiccated thyroid. Certain other ingredients produce a laxative 
effect while others have little or no therapeutic effect. Desiccated 
thyroid is made from the thyroid glands of certain food animals. 
When taken orally, its effect is the same as that produced by an 
increase of the secretion of the patient’s thyroid gland. This effect 
is to increase the processes of metabolism or, in other words, the 
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oxidation or burning of the tissues. Dessicated thyroid, when taken 
internally, acts upon the body tissues generally. Its action is not con- 
fined to fatty tissue. When this oxidation or burning up of the 
tissues exceeds that furnished and restored by the food that is eaten 
and assimilated, loss of weight results. 

The taking of desiccated thyroid does not result in stimulating the 
patient’s thyroid gland so that its secretion is increased, It merely 
supplements such secretion. It does not restore an inactive or under- 
active thyroid gland. 

Par. 5. Most cases of obesity or excess fat are caused by incorrect 
eating habits, such as over-eating, poor selection of foods and im- 
proper combinations of fat-producing foods. In some instances, ex- 
cess fat and obesity result from thyroid deficiency. There are also 
other indocrine types of obesity as well as other cases due to patho- 
logical conditions. All such cases are described as endogenous obesity. 
However, such cases of endogenous obesity are only a very small 
percentage of the total number of cases of obesity. Authoritative 
medical opinion fixes this percentage at less than five percent. It is 
impossible for the ordinary layman suffering from obesity to deter- 
mine whether such condition is caused by thyroid deficiency. Gen- 
erally speaking, desiccated thyroid is indicated in the treatment of 
obesity occasioned by thyroid deficiency, but it is usually only one 
feature of the treatment in such cases. Many physicians use desic- 
cated thyroid in the treatment of some such cases, but in other cases 
of the kind they may not do so and do not do so on account of various 
pathological conditions that may exist which inhibit the administra- 
tion of such a preparation. Only one qualified by training and experi- 
ence can determine with any degree of certainty whether a case of 
obesity is the result of thyroid deficiency, and if so, whether the phys- 
iological condition of the patient is such as to make it advisable for 
desiccated thyroid to be administered. Likewise, only such a trained 
person can determine the dosage to be given. <A patient taking desic- 
cated thyroid in any case should be observed and examined at regular 
intervals by one trained and experienced in such work to determine 
its effects and whether symptoms are apparent indicating possible 
harmful results or that the treatment should not be continued further. 
The ordinary layman treating himself or herself is not competent to 
judge when resulting symptoms indicate harm or to determine whether 
they indicate that the treatment should cease. Among the bodily 
conditions where desiccated thyroid is inhibited, are various heart 
defects as well as kidney diseases, pregnancy and various abnormal 
and diseased conditions of the the organs of the body. 
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Par. 6. Respondent in its published advertising matter circulated 
to and among the purchasing public in the various States of the United 
States, makes many statements which represent or imply that thyroid 
deficiency is a common cause or the usual cause of obesity or excess 
fat and that if a person is overweight, it is an indication of thyroid 
deficiency and that thyroid should be taken for reduction purposes. 
Examples of such statements are the following: 


* * * Science has found that a great cause of obesity lies in a defective 
gland. That gland’s secretion has much to do with nutrition. Its main pur- 
pose seems to be to change food into fuel and energy. 

When that gland is weak, the secretion small, too much food goes to fat. 
Then the right way of reduction—the doctor’s way—is to supply that substance 
from a sheep gland * * *. 

* * * Fat people, it was found, generally suffered from an under-active 
Lpyroig =) -* ° =, 

* * * A common cause of excess fat is an under-active gland * * *, 

* * * A great cause of excess fat has been found in a weaketed 
gland * * * Now Doctors, the world over, feed that lacking factor * * *, 

* * * Modern medical science has Apis ered a great cause of excess fat. 
It lies in a scanty gland secretion * * *, 

* * * Many years ago medical science discovered that obesity—when an 
abnormal condition—is caused by the lack of an important element which the 
body normally supplies * * *, 

* * * excess fat in many cases is caused by a little gland that does not 
work well * * *, 

* * * Tf you are over-fat, you probably have an under-active thyroid * * *, 


Such representations and implications as contained in the above 
quoted statements are inaccurate and not true statements of the facts 
as hereinbefore shown. 

Par. 7. Respondent, in its advertising matter, circulated as afore- 
said, also makes statements which represent or imply that all modern 
physicians use thyroid in the treatment of obesity; that, if a pros- 
pective purchaser of Marmola were to consult a specialist in obesity, 
he would probably prescribe the reducing ingredient contained in 
Marmola; that such medication in treating obesity generally is sup- 
ported by the opinion of physicians and science the world over; and 
that the prospective purchaser’s own physician would probably em- 
ploy the same medication. Examples of such statements are the 
following (all referring to use of thyroid medication) : 

The modern method of reduction, now used by doctors the world over * * *. 


* * * Al] modern doctors employ it * * *. 


* * %* this method has been employed by doctors the world over, in a very 


extensive way * * *. 


* * > Now that method has come into world-wide use. Physicians every- 
where employ it in obesity * * *. 
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* * * doctors the world over have been feeding that gland factor in 
ODGCSLTY et es 

x * * (Combat the cause, as all modern doctors do * * *. 

Modern doctors, the world over now bring reduction in a new way * * *. 

* %* * What your doctor prescribes does reduce fat * * *. 

* * * 4 world-famous corrective for abnormal obesity. A corrective pre- 
scribed by physicians everywhere. 

* * * Physicians know about this element and prescribe it for patients 
who easily take on fat from their food * * *. 

* * %* The very element that physicians everywhere prescribe for fat- 
reducing is the principal element of Marmola * * *, 


* * * But he (your doctor) will probably employ the Marmola factors 
now recognized by science the world over * * *, 


As hereinbefore shown, such representations are misleading and 
inaccurate or only true in part and are not correct statements of the 
facts. 

Par. 8. Respondent in and by its advertising and printed matter, 
circulated to the purchasing public, makes many statements which 
represent or imply that Marmola or desiccated thyroid, the active 
ingredient of Marmola is the remedy indicated in and best suited 
for the treatment of obesity or the reduction of excess fat in the 
great multitude of such cases or in the average case, or for all per- 
sons who are over-weight or who wish to reduce. Among such state- 
ments are the following: 


The Right Way to Reduce 

* * * The Marmola prescription made for the multitudes considers the 
average person simply seeking to reduce * * * 

Marmola is for the average case. 

The modern method of reduction. * * * 

Marmola Prescription Tablets—The Right Way to Reduce. 

If you want a slender, lovely figure, try Marmola. 

* * * Why be fat when it’s so easy to get rid of excess weight by means 
of a tried and true corrective, * * * 

* * * Go try Marmola if you over-weigh. * * * 
why should anyone wishing to reduce fail to try this famous 
remedy * * * 

* * * 


* * OF 


If you are overweight you owe it to yourself to regain your youthful 


slenderness. * * * All you do is to try four tablets (of Marmola) each 
day * * * 


Go try Marmola if you suffer excess fat, * * * 


as well as many other representations of the same import as con- 
tained in respondent’s advertisements when taken as a whole. 

In truth and in fact, as heretofore stated, desiccated thyroid is suit- 
able to be taken for reducing purposes only in a small proportion 
of cases and only then under the conditions and limitations previously 


set forth. Respondent fails to explain and set forth those limitations 
and conditions. 
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Par. 9. Respondent, in and by its advertising matter, circulated to 
the purchasing public, makes many statements which represent or 
imply that Marmola or desiccated thyroid, the active ingredient in 
Marmola, feeds and stimulates the thyroid gland when taken in- 
ternally and restores such gland to a normal condition and thus 
removes the cause of obesity or excess fat. Examples of such repre- 
sentations are the following: 

* * * Doctors correct this condition (thyroid deficiency) by feeding this 
little gland the substance it lacks—and Marmola Prescription Tablets are based 
on this same method. * * * 

Science Fights Fat Through an Important Gland. 

*« *« * A common cause of excess fat is an under-active gland, which largely 
controls nutrition. Scientists * * * found that when they corrected that 
cause (by administering thyroid) fat dropped away. * * * 

The chief purpose of Marmola is to feed and stimulate the thyroid 
ram. «Bs A cosh 

In truth and in fact as heretofore stated, said representations are 
scientifically inaccurate and not correct statements of the facts in- 
volved since neither Marmola nor desiccated thyroid, the ingredient — 
thereof on which such statements are based, feeds the thyroid gland 
or stimulates or restores it to normal action and condition. Desic- 
cated thyroid merely acts as a supplement to the secretion supplied 
by the thyroid gland. 

Par. 10. Respondent in and by its advertising matter, circulated 
to the purchasing public, through the publication of certain tables 
of weights of persons, respectively, of the heights and ages severally 
indicated therein, and by various statements in its advertising mat- 
ter in connection with such tables or referring thereto, represents and 
implies that such tables indicate for the prospective purchaser of 
Marmola his or her correct or normal weight, which should be at- 
tained by taking Marmola, that any weight in excess thereof is due 
to abnormal excess fat and that said tables should be used as guides. 
Some of respondent’s statements containing such representations and 
implications are the following: 

Stop Marmola when your weight comes down to normal. <A table in this 


booklet tells you what a person of your height and age should weigh. If, later 
you start to gain again, take more Marmola tablets until conditions are corrected. 

Correct Weight Based on Age and Height. 

* * * Simply take four tablets of Marmola daily until weight comes down 
TOsmGrm al. ot oe 6 

If you overweigh, go try Marmola. 

* * * Use it (Marmola) as a treatment—week by week—until you have 
approached your normal weight. * * * 

If you are over-weight, you owe it to yourself to regain your youthful slen- 
derness. * * * A book that you will find in every package gives full details. 


* * 
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The right rule is to take Marmola until you reach normality. A table in this 

pamphlet tells your proper weight. * * * 
In truth and in fact, the tables of weights given by respondent in its 
printed literature are not tables of correct or normal weights, but of 
average weights. Such tables cannot be depended upon by the average 
lay person as a safe and accurate guide to his or her normal weight 
at a given height and age. Many persons, whose weights are correct 
and normal for them, vary in weight from such average figures. Many 
persons are over-weight when compared with the weights given in 
such tables, and at the same time do not have surplus or excess fat 
in their physical makeup. In such cases, Marmola should not be 
used and cannot be used without danger of injury to health. Such 
persons are normal as to weight so far as they themselves are con- 
cerned, although they are not the average. Such condition may be 
due to racial, family or individual characteristics or tendencies. 

Par. 11. Respondent in and by its advertising matter circulated to 
the purchasing public, makes various statements which represent or 
imply that it makes a complete and true disclosure of all material 
and relevant facts in regard to Marmola, its properties and effects, 
as well as those of the ingredients thereof. The prospective purchaser 
and user of said preparation is thus induced to believe that respondent 
has set forth and imparted to him or her all the information that one 
need know before deciding upon the use of the same and before taking 
the same as a medication for reducing purposes. Examples of such 
statements are the following: 

We feel a responsibility to those who buy Marmola and we wish them to know 
all the facts at our command. Here we present them, and we urge every user 
to read them. You should know what to expect, and why to expect it. You 
should know what you are taking and why. This little booklet will tell you in 
the best way we know. Please read it. 

Here we tell you what to expect. 

Herein we try to present a consensus of the best opinion as to why Marmola 
acts and how. You should read it carefully to learn how to accomplish the 
best results. Then hand it to some friend who is over-weight—as a favor. 

In the 24 years of Marmola many wrong conceptions have developed. That 
is why we are publishing the facts and the formula. * * ¥* 

* * * This will answer all the questions asked about it (Marmola)—all 
the silly gossip about harmful ingredients and factors to beware of. 

No Secrecy. 

* * * Ask your druggist for Marmola. Read the book in the box to learn 
what to expect, and why. * * * 

If you over-weigh, go try Marmola. All druggists supply it, and a book in each 
box tells you all about it. * * * 

* * * The book in the Marmola package explains the details of this ex- 
traordinary treatment. * * * 

No secrets about Marmola. * * * 

* * * A booklet in every package gives full details. * * * 
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In truth and in fact, respondent does not make a complete and true 
disclosure of all material and relevant facts in regard to Marmola, its 
properties and therapeutic effects, or those of its ingredients in any or 
all of its printed matter. Many pertinent facts are not told. Among 
such facts that respondent does not and has not disclosed to buyers 
of Marmola and prospective buyers thereof, are the following: 

1. That desiccated thyroid is a powerful and dangerous drug or 
product when used internally for reducing purposes. 

2. That desiccated thyroid attacks and oxidizes or burns not only 
fatty tissue but all bodily tissues. 

3. That cases in which obesity or abnormal excess fat is caused by 
deficiency of the secretion of the thyroid gland are rare and excep- 
tional, constituting only a small minority of the total number of such 
cases. 

4. That medical science and physicians, generally speaking, justify, 
recommend and prescribe the use of thyroid as a treatment for obesity 
or abnormal excess fat only in cases in which such condition is caused 
by a deficiency of the secretion of the thyroid gland. 

5. That in cases of obesity or abnormal excess fat not caused by a 
deficiency of the secretion of the thyroid gland, thyroid is not indi- 
cated as a proper treatment and is not the usual treatment used by 
physicians in such cases, and that its use in such cases is apt to be, and 
frequently is, harmful to the health of the user. 

6. That many persons are so constituted that they may not use 
Marmola with safety to physical health. That many bodily condi- 
tions, defects and abnormalities make the use of Marmola harmful to 
the user. That, in respect to any person, it can be ascertained whether 
or not such person may safely take or use Marmola (desiccated thy- 
roid) only by an examination by a competent physician, often to be 
supplemented by experimental use of such product under medical 
advice and observation. Also that, generally speaking, physicians 
prescribe and administer thyroid only after such examinations and 
precautionary safeguards and that such administration is usually 
followed by regular observation and examination of the patient. 

7. That Marmola (desiccated thyroid) cannot be used generally for 
reducing purposes by self-medication without the possibility of harm- 
ful results. 

8. That Marmola (desiccated thyroid) when used by a patient who 
has a deficiency of the secretion of the thyroid gland, does not feed 
or stimulate such gland or materially increase its activity or tend to 
restore it to a normal condition, or, thereby tend to remove the cause 
of the obesity or abnormal excess fat. 
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All of the things above enumerated, which respondent fails to make: 
known to users and prospective users of Marmola, are true facts ac- 
cording to the consensus of medical opinion and according to the 
great weight of the expert testimony presented herein. 

Par. 12. Respondent has made representations such as those alleged 
and set out herein since April 17, 1929, in promotion of the sale of 
Marmola throughout the United States, and in urging the use thereof 
for reducing purposes by members of the public. Such representa- 
tions have been made either by means of advertisements inserted 
in newspapers, magazines, and periodicals of general circulation 
throughout the United States, by radio broadcasts, by booklets and 
printed matter or by other means, or by one or more of such means. 
There are and have been among the general consuming public, and 
especially among those who have seen and read or otherwise have 
become informed of respondent’s representations, as herein set forth, 
many persons who are seeking or who are by respondent’s represen- 
tations caused to seek some safe and dependable means whereby they 
may safely, quickly, easily, certainly and permanently remove from 
their bodies superfluous flesh or excess fat. Many other persons 
having very little excess fat or superfluous flesh, or being only 
slightly over average weight or their own normal weights, or even 
below these, also seek to reduce. These persons, or a great many 
of them, see and read and are influenced by respondent’s representa- 
tions as herein set out. Such members of the general purchasing 
public are uninformed and unskilled in medical science, and depend 
upon the statements and representations, or silence of, or lack of 
warning by the makers and sellers thereof for information con- 
cerning taking or using remedies, preparations, methods or systems 
to be used in treating bodily conditions, ailments and abnormal- 
ities, and for their effects therein and as to their other bodily effects 
or lack thereof, and as to whether they may safely use the same. The 
general public including the purchasers and users of Marmola have 
so depended upon the respondent herein, as to Marmola, and 
respondent’s representations have encouraged and justified such 
dependence. 

Such statements and representations made by respondent, as herein 
set out and referred to, and respondent’s said failure to disclose the 
facts previously set forth and referred to herein as not having been 
disclosed, have the tendency and capacity to mislead and deceive the 
public, prospective purchasers of Marmola, and purchasers and users 
thereof, into the erroneous beliefs: 

1. That all said statements and representations so made by 
respondent are true. 
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2. That the facts previously referred to herein as not having been 
disclosed by respondent, are not true or do not exist. 

3. That all cases of obesity or excess fat are caused by thyroid 
deficiency. 

4. That Marmola is indicated as a treatment in all such cases, is 
the proper and scientific treatment therein, and that it may be used 
in all such cases without fear of harmful results and with safety to 
bodily health and physical well being. 

5. That Marmola or desiccated thyroid, the effective reducing me- 
dium therein, is prescribed and used by all modern physicians in all 
cases of obesity or excess fat or for reducing purposes in all cases 
regardless of cause or origin of such condition or of the physical 
condition of the person concerned. 

6. That Marmola is superior to all other remedies, systems, methods 
or means of effecting reduction that are offered for sale or sold to 
the purchasing public for use in such cases. 

Par. 13. The representations of respondent as aforesaid have had 
and do have the tendency and capacity to confuse, mislead, and de- 
ceive members of the public in the particulars aforesaid and to induce 
them to purchase and use respondent’s said preparation or medicine 
for reducing purposes because of such erroneous beliefs engendered as 
above set forth, in preference to and to the exclusion of the prod- 
ucts of competitors, as herein specified and indicated, and to divert 
trade to respondent from such competitors engaged in the sale in 
interstate commerce of medicines, preparations, systems, methods, 
books of instruction, and other articles and means designed, intended 
and used for the purpose of reducing weight. 

Par. 14. There are among the said competitors of respondent those 
who do not make the same or similar misleading representations as 
those made by respondent, as herein set out, in regard to the products 
sold by them, or who do not otherwise misrepresent them, and re- 
spondent’s said acts and practices have tended to, and have in fact, 
diverted business to respondent from its said competitors to the 
substantial injury and prejudice of such competitors. 

Par. 15. In arriving at the findings and conclusions herein stated, 
the Commission has carefully considered and weighed the testimony 
and evidence as presented in support of the complaint and as offered 
in behalf of respondent. Such testimony and evidence, so considered 
and weighed, include a considerable volume of expert testimony upon 
medical and scientific subjects included in the issues and subject mat- 
ter here involved. Testifying in support of the complaint, were five 
outstanding medical witnesses, who were called as experts and who 
qualified as such, and in addition, a famous and distinguished phar- 
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macologist of international reputation. Further, there were four 
other physicians called to testify primarily as to certain facts in- 
volved, who also qualified as experts and who gave testimony of the 
same general character in support of the complaint as that given by 
the experts previously referred to. 

For respondent, four physicians were called and gave expert medi- 
cal testimony. Generally speaking, their testimony conflicts with 
that of the witnesses who testified in support of the complaint. 

It is the opinion of the Commission, and it is so found, that the 
medical and scientific testimony offered in support of the complaint 
far out-weighs that offered in behalf of respondent, both in respect 
to the number of such witnesses and as to the character and convinc- 
ingness of the testimony given. Without intending to detract from 
respondent’s expert witnesses, it is found that the medical and scien- 
tific opinions and conclusions of the expert witnesses who appeared in 
support of the allegations of the complaint are entitled to more 
weight and are more authoritative than the medical and scientific 
opinions and conclusions given by respondent’s expert witnesses. 
The expert witnesses who testified in behalf of the complaint, taken 
as a group, are more outstanding professionally and their opinions 
entitled to more credit than those who appeared for respondent, taken 
as a group. 

Par. 16. The answers of respondent to the amended complaint 
herein pleads res adjudicata of the issues here involved. Eyvi- 
dence was introduced in support of this plea and in opposition 
thereto. The question is thus raised as a matter of fact and 
the Commission therefore, makes findings in that regard, and passes 
upon it herein. The plea of res adjudicata is based on a previous 
proceeding by the Commission against said respondent and involv- 
ing the same medicine as here involved. The Commission issued an 
order to cease and desist in said case on April 13, 1929, and the order 
was served on respondent on April 17, 1929. Said order was subse- 
quently set aside by the United States Circuit Court of Appeals, 
Sixth Circuit. This action was later affirmed by the United States 
Supreme Court, but on the ground of lack of evidence as to com- 
petitors and competition. The Supreme Court’s opinion sustained 
the findings of the Commission on the merits in certain other 
particulars. 

The two cases are different. Respondent’s representations 
upon which the two cases are based are entirely different, as 
are the general issues arising therefrom. The first case was based 
upon two general classes of direct and specific representations, first, 
that Marmola is safe for use by the general public for reducing 
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purposes, and second, that said medicine and the method of reducing 
thereby is scientific. No such direct and specific representations ae 
involved in the present case. The various types of representations 
upon which the present complaint is based, are those previously set 
forth herein. They raise distinguishable issues from those involved 
in the first case. They constitute types of representations used after 
the service of the order to cease and desist issued in the first case 
against respondent. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Raladam Com- 
pany, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answer 
of respondent, testimony and other evidence taken before John W. 
Norwood, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and brief in support of complaint, counsel for re- 
spondent having failed to file a brief, although given an oppor- 
tunity so to do, and having failed to appear at the time and place 
set for oral argument after due notice of the same, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Raladam Company, its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale, and distribution of Marmola, or of a preparation or 
medicine of the same or substantially the same formula, or of a 
preparation or medicine containing dessicated thyroid or other form 
of thyroid, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing: 

1. That thyroid deficiency is a common cause or the usual cause of 
obesity or excess fat or that, if a person is over-weight, it is neces- 
sarily an indication of thyroid deficiency and that thyroid should 


be taken for reducing purposes. 
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2. That all modern physicians use the reducing ingredient in Mar- 
mola or thyroid in the treatment of obesity, or that they use thyroid 
in all classes of such cases, and that such method of treatment in all 
such cases is supported by the opinion of physicians and science the 
world over, or that if a prospective purchaser of Marmola, one seek- 
ing to reduce, would consult a specialist or his or her own physician, 
such medication would probably be used. 

3. That Marmola or thyroid, the reducing ingredient therein, is 
the remedy indicated in and best suited for the treatment of obesity 
or the reduction of excess fat in the great multitude of such cases 
or in the average case, or for all persons who are over-weight or who 
wish to reduce or for all persons whose weights are above the average 
for persons of their ages and heights. 

4, That Marmola or thyroid, the reducing ingredient therein, feeds 
the thyroid gland, when taken internally, or stimulates or restores it 
to normal action or that it removes the cause of obesity or excess 
fat. 

5. That a table of average weights for given ages and heights indi- 
cates a person’s normal or correct weight at a given age and a given 
height or that any weight in excess of the average weight so given 
is due to excess fat and that such person should reduce and should 
effect the reduction by taking Marmola. 

6. That respondent makes a full and complete disclosure of the 
properties and effects of Marmola or of the ingredients thereof, 
whether such representation be made directly or indirectly, or by 
implication, unless and until it does in fact make such disclosure, 
including the following: 

a. That désiceated thyroid is a powerful and dangerous drug 
or product when used internally for reducing purposes. 

b. That desiccated thyroid attacks and oxidizes or burns not 
only fatty tissues, but all bodily tissues. 

c. That cases in which obesity or abnormal excess fat is 
caused by deficiency of the secretion of the thyroid gland are rare 
and exceptional, constituting only a small minority of the total 
number of such cases. 

d. That medical science and physicians generally speaking, © 
justify, recommend and prescribe the use of thyroid as a treat- 
ment for obesity or abnormal excess fat only in cases in which 
such condition is caused by a deficiency of the secretion of the 
thyroid gland. 

e. That in cases of obesity or abnormal excess fat not caused 
by a deficiency of the secretion of the thyroid gland, thyroid is 
not indicated as a proper treatment or the usual treatment used 
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by physicians, and that its use in such cases is apt to be and 
frequently is harmful to the health of the user. 

7. That many persons are so constituted that they may not 
use Marmola with safety to physical health. That many bodily 
conditions, defects and abnormalities make the use of Marmola 
harmful to the user. That in respect to any person, it can be 
ascertained whether or not such person may safely take or use 
Marmola or desiccated thyroid only by an examination by a 
competent physician, often to be supplemented by experimental 
use of such product under medical advice and observation. Also 
that, generally speaking, physicians prescribe and administer 
thyroid only after such examinations and precautionary safe- 
guards and that such administration is usually followed by 
regular observation and examination of the patient. 

g. That Marmola or desiccated thyroid cannot be used gen- 
erally for reducing purposes by self-medication without the 
possibility of harmful results. 

h. That Marmola or desiccated thyroid when used by a patient 
who has a deficiency of the secretion of the thyroid gland, does 
not feed or stimulate such gland or materially increase its activ- 
ity or tend to restore it to a normal condition or thereby tend 
to remove the cause of the obesity or abnormal excess fat. 


It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHE MaATrer OF 


CONSOLIDATED DISTILLERS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2488. Complaint, July 3, 1935—Decision, Jan. 22, 1937 


Where a corporation engaged as rectifier and wholesaler of distilled spirits in 
purchasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages, and in selling same in trade and commerce among the 
various States and in the District of Columbia, in competition with those 
engaged in manufacture by distillation of whiskies, gins, and other spirituous 
beverages and in saie and distribution thereof in interstate commerce, and 
with other rectifiers and wholesalers— 

Represented, through use of word “Distillers” in its corporate name, printed on 
its stationery and on, the labels attached to the bottles in which it sold and 
shipped its said products, together with words ‘“‘Bottied by” or “Blended 
by,” as case might be, to its customers and furnished some with means of 
representing to their vendees, both retailers and ultimate consuming public, 
that the said whiskies, gins, and other spirituous beverages contained in such 
bottles were by it made through process of distillation, notwithstanding 
fact it did not distill said whiskies or other spirituous liquors thus bottled, 
sold, and transported by it, and did not prepare its said distilled spirits 
from mash, wort, or wash through continuous closed pipes and vessels until 
manufacture was complete, and was not, in sense ordinarily understood by 
the industry, an actual distiller, for the purchase of the bottled liquors of 
which, as from original distiller or manufacturer thereof, there is a substan- 
tial preference by both trade and public; 

With tendency to mislead and deceive wholesalers, retailers, and ultimate pur- 
chasers into the belief that in buying its said spirituous liquors, thus sold, 
they were purchasing product bottled out of distillery by original distillers 
thereof, and with effect thereby of unfairly diverting trade to it from its 
competitors, including those who, engaged in manufacturing spirituous liq- 
uors by process of original and continuous distillation from mash, wort, or 
wash, truthfully designate themselves as distilling company, and also those 
who, like itself, engaged in that branch of the industry known as the dis- 
tilled spirits rectifying industry, and as rectifiers, do not untruthfully 
designate themselves as “distillers” or “distilling” company: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John W. Bennett, trial examiner. 

Mr, DeWitt T. Puckett and Mr. P. Gad B. Morehouse for the 
Commission. 

Mr, O. Bowie Duckett, Jr., of Hargest, Leviness, Duckett & Me- 
Glannan, of Baltimore, Md., for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Consoli- 
dated Distillers Corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Maryland, with its of- 
fice and principal place of business in the city of Baltimore, in said 
State. It is now, and for more than one year last past has been en- 
gaged in the business of wholesaler and rectifier, purchasing, rectify- 
ing, blending, and bottling whiskies, gins and other spirituous bever- 
ages and in the sale thereof in constant course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its said 
business, it causes its said products when sold to be transported from 
its place of business aforesaid into and through various States of 
the United States to the purchasers thereof, consisting of wholesalers 
and retailers located in other States of the United States and the Dis- 
trict of Columbia. In the course and conduct of its business as afore- 
said, respondent is now, and for more than one year last past has been, 
in substantial competition with other corporations and with indi- 
viduals, partnerships, and firms engaged in the manufacture by dis- 
tillation of whiskies, gins, and other spirituous beverages and in the 
sale thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia; and in 
the course and conduct of its business as aforesaid, respondent is 
now, and for more than one year last past has been, in substantial 
competition with other corporations, and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, aud other spirituous beverages and 
in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. For a long period of time the word “Distillers” when used 
in connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning to the minds of 
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the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit: the manufacturers of such liquors by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed; and a substantial portion of the pur- 
chasing public prefers to buy spirituous liquors prepared and bottled 
by distillers. 

Par. 8. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ultimate 
consuming public, that it is a distiller and that the whiskies, gins, and 
other spirituous beverages therein contained were by it manufactured 
through the process of distillation from mash, wort, or wash, as afore- 
said, when, as a matter of fact, respondent is not a distiller, does not 
distill the said whiskies, gins, or other spirituous beverages by it so 
bottled, labeled, sold, and transported, and does not own, operate, or 
control any place or places where such beverages are manufactured by 
the process of distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery and adver- 
tising, and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, firms, 
partnerships, and individuals engaged in the business of purchasing, 
rectifying, blending, bottling, and selling whiskies, gins, and other 
spirituous beverages who do not use the words “distillery,” “distil- 
leries,” “distilling” or “distillers” as a part of their corporate or trade 
names, nor on their stationery or advertising, nor on the labels attached 
to the bottles in which they sell and ship their said products. 

Par. 5. Representation by respondent as set forth in paragraph 8 
hereof, is calculated to and has the capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the beliefs 
that respondent is a distiller and that the whiskies, gins, and other 
spirituous beverages sold by the respondent are manufactured and 
distilled by it from mash, wort, or wash, as aforesaid, and is calculated 
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to and has the capacity and tendency to and does induce dealers and 
the purchasing public, acting in such beliefs, to purchase the whiskies, 
gins, and other spirituous beverages bottled and sold by the respond- 
ent, thereby diverting trade to respondent from its competitors who do 
not by their corporate or trade names or in any other manner mis- 
represent that they are manufacturers by distillation from mash, wort, 
or wash, of whiskies, gins, and other spirituous beverages, and thereby 
respondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondent are to 
the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnvin¢és 4s To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on July 3, 1935, issued and served 
its complaint in this proceeding, upon respondent Consolidated Dis- 
tillers Corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the al- 
legations of said complaint were introduced by DeWitt T. Puckett 
and PGad B. Morehouse, attorneys for the Commission, before John 
W. Bennett, an examiner of the Commission, theretofore duly des- 
ignated by it, and in opposition to the allegations of the complaint 
by O. Bowie Duckett, Jr., of Hargest, Leviness, Duckett, and Mc- 
Glannan, attorneys for the respondent; and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com- 
plaint and in opposition thereto and the oral arguments of counsel 
aforesaid; and the Commission having duly Pp oaierea the same, 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent is a corporation organized, existing, 
and doing business under the laws of the State of Maryland, with 
its principal office and place of business at 38 South Calvert Street, 
in the city of Baltimore in said State. It was incorporated in 
October 1933, with a capital stock of seventeen thousand shares of 
which two thousand are of the par value of $1,000 per share des- 
ignated as preferred stock and fifteen thousand shares are of the 
par value of $20 each. Its charter authorizes it to engage among 
other things in the manufacture, purchase, sale, distribution, stor- 
age, and export of alcoholic beverages including whiskies and wines 
and in the distillation of whiskey. 

It is now and has been since shortly after its organization en- 
gaged in business as a rectifier and wholesaler of distilled spirits 
under basic permits from the Federal Government, purchasing, rec- 
tifying, blending, and bottling whiskies, gins, and other spirituous 
beverages and selling the same in constant course of trade and com- 
merce between and among the various States of the United States 
and in the District of Columbia. Its business is in excess of $100,- 
000 a year and during the six months period from November to 
April, 1935-36 it doubled its volume of business. Its distilled spirits 
are purchased in bulk from several distillers in several States of the 
United States, but principally from distillers in Maryland. This bulk 
whiskey is bottled by respondent straight or in blends, about 60% 
of its product being rectified and the remainder being bottled as 
straight whiskey. About 5% of its business is done outside the 
State of Maryland, it having customers in the District of Columbia, 
New York, and South Carolina. Most of its customers are re- 
tailers. 

In the course and conduct of its business, respondent is, and has 
been, in competition with other corporations, individuals, and part- 
nerships engaged in the manufacture by distillation of whiskies, 
gins, and other spirituous beverages, and in the sale and distribu- 
tion thereof in interstate commerce; and also in competition with 
other rectifiers and wholesalers. 

Respondent does not now and never did distill alcoholic bever- 
ages from raw materials at 38 South Calvert Street or elsewhere. 
It does not now and never has owned, operated, or controlled any 
stills or any plant equipped for the distilling of alcoholic beverages. 

Par. 2. Since the repeal of prohibition, there has been, and still 
is, a sharp distinction in the trade between the processes of dis- 
tilling and rectifying. Distilling is confined to the manufacture 
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of alcoholic spirits by an original and continuous process from 
grain, or other raw materials, in a mash to a cistern room, in the 
ease of whiskey. Rectifying deals wholly with subsequent modi- 
fications of the product not involving the process of distillation. 
This distinction in trade significance has been recognized by the 
Government through its issuance of two separate kinds of basic 
permits to those engaging in the two respective operations. 

Rectifying in the distilled spirits rectifying industry means the 
mixing of whiskies of different ages or the mixing of other ingredi- 
ents with whiskies, but reducing proof of whiskey by adding water 
is not rectifying. Rectifiers also blend whiskies with neutral spirits 
(grain alcohol). 

A distiller, in the sense ordinarily understood by the liquor indus- 
try, is one who prepares distilled spirits by a process of original 
and continuous distillation from mash, wort or wash, through con- 
tinuous closed pipes and yessels until the manufacture thereof is 
complete. Many distillers operate a separate establishment 800 feet 
or more away from their distillery, known as a rectifying plant, 
wherein they operate in the same manner as described above, for 
a rectifier—sometimes exclusively with spirits of their own distilla- 
tion and sometimes with spirits purchased from other distillers or 
both. Some distilleries have a tax-paid bottling room on the distill- 
ery bonded premises wherein their distilled spirits are bottled straight 
as they come from the still, or in a bonded warehouse after aging, 
or after reduction of proof. Any rectifying by a distiller, however, 
must be done in his rectifying plant under his rectifier’s permit. On 
all bottled liquors, whether bottled at the distillery rectifying plant 
or at any other rectifying plant, appear the words “Bottled” or 
“Blended” (as the case may be) “by the __-_.-.-__-__--- Company.” 
If the distilled spirits therein contained are bottled by a distiller 
either in his distillery or are spirits of his own distillation bottled 
in his rectifying plant, the distiller may and does put “Distilled and 


bottled Hivacty seat wore Company.” If, in the distiller’s recti- 
fying plant, other spirits have been blended or rectified, he puts 
Blended vand:, bottled)! byex peewee sees Company.” Finally, 


blown (usually in the bottom) of each bottle is a symbol, consisting 
of a letter followed by a number, identifying the bottler, viz., a 
“D” for a distillery and “R” for a rectifier, the number following 
said letter corresponding with the distiller’s or rectifier’s permit. 
Thus “R-34” designates this respondent. A distiller who also oper- 
ates a rectifying plant, having both kinds of permits, may use either 
symbol depending upon whether the liquor contained in the bottle 
was produced and bottled under his distiller’s or rectifier’s permit. 
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Knowledge of these details is not widespread among the retail 
trade and is very limited to the general public. 

It is not possible to determine from the presence of the phrase 
“Blended and Bottled by” alone, or the phrase “Bottled by” alone, 
on the label, whether the package was bottled by a rectifier who is 
a distiller, or by a rectifier who is not a distiller. 

Par. 38. Approximately twenty-two witnesses of whom twenty-one 
were purchasers of liquor and who had had no connection with the 
liquor industry were subpoenaed at the instance of the Commission 
to ascertain whether or not there existed a preference of a sub- 
stantial portion of purchasers and potential purchasers to buy whis- 
kies and other alcoholic beverages, bottled at or by a distillery or 
distilling company. These witnesses were fairly representative and 
included men from practically every walk of life; namely, a banker, 
stockroom clerk, sales manager, superintendent of fertilizer plant, 
salesman, government employee, pastry-shop owner, electrical engi- 
neer, telephone man, real-estate broker, postal clerk, department-store 
manager, paper carrier, insurance man, a professor of anatomy, a 
syrup salesman, an assistant train yardmaster, coal merchant, and 
a graduate law student. Their testimony showed that the word 
“Distillers” or similar words in connection with the liquor industry, 
meant to them a person or concern which manufactured by distil- 
lation, and all of them testified that in a corporate name such as 
respondent’s such a word as “distillers” would imply to them that 
respondent was such a manufacturer, and they indicated a distinct 
preference to buy distillery-bottled packages of liquor, usually for 
the reason that they felt more confidence in the goods, as the manu- 
facturer, in their judgment, was likely to be more trustworthy and 
had more at stake than any middleman. A liquor dealer with thirty- 
one years of experience in making contacts with the trade and the 
public was of the opinion, based upon such experience that, in the 
majority of cases, the ultimate consumer prefers to buy distillery- 
bottled goods. The respondent produced approximately ten witnesses 
who were retail liquor dealers and who, from their experience with 
the public, stated it as their observation that customers paid no 
attention to the corporate or trade name of the seller as shown upon 
the labels, but made their purchases because of other considerations. 
Such testimony is not contradictory to that given by the twenty-two 
witnesses as aforesaid, from all of which the Commission concludes 
it to be true that there is a substantial portion of purchasers which 
prefers to buy beverages bottled by the original distiller or manu- 
facturer thereof, 
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Par. 4. Respondent’s labels offered and received in evidence were 
brand labels. Besides the brand name and the nature of the product 
these words appeared generally upon the labels: “Bottled by Con- 
solidated Distillers Corporation, Baltimore, Md.” The words “bot- 
tled by” are in much smaller print than the corporate name as a rule 
but still are quite legible. Blended whiskey has on the brand label 
the following inscription: “Blended by Consolidated Distillers Cor- 
poration, Baltimore, Md.” In this case, too, the words “blended 
by” are in much smaller type than the name of the respondent cor- 
poration, although the words are quite legible. 

In the case of “Maryland Hunt Club” whiskey, a blend, there 
appears as Exhibit No. 9-A, the back or Government label placed 
on the package by respondent. This label reads as follows: “Mary- 
Jand Hunt Club Blended Whiskey. The straight whiskey in this 
product is 20 years old, 20% straight whiskey, 18% neutral spirits. 
Blended by Consolidated Distillers Corporation, Baltimore, Mary- 
land.” There is a similar back label in the record as Commission’s 
Exhibit No. 10-A relating to the brand “Carrollton Club” also a 
blended whiskey. A similar back label also appears for the “My 
Maryland” brand. 

Respondent also advertised its name and business in the Baltimore 
Sun and in some trade papers and on billboards, 

In the course and conduct of its business as aforesaid, by the use 
of the word “Distillers” in its corporate name, printed on its station- 
ery, and on the labels attached to the bottles in which it sells and 
ships such products, respondent represents, and furnishes its cus- 
tomers with the means of representing to the retailer and ultimate 
purchaser that the said whiskies, gins, and other spirituous beverages 
therein contained, were by 7 manufactured through the process of 
distillation, when, as a matter of fact, the respondent is not a dis- 
tiller and did not distill the said whiskies or other spirituous liquors 
by it so bottled, sold, and transported. 

Par. 5. The Commission finds that because the trade, as well as 
the public, has a substantial preference to buy liquors bottled by the 
actual distillers, the tendency to diversion of trade by respondent’s 
use of the word “Distillers” in its name is plain, particularly with 
reference to any prospective purchaser who does not know from other 
sources the particular status of respondent, and the name readily 
lends itself as a tool to any salesman to be used by him for the pur- 
pose of gaining an unfair competitive advantage in competing with 
an actual distilling company for any particular order of whiskey. 

The use by respondent of the term “Distillers” in its trade or cor- 
porate name upon its invoices, stationery, advertising, and upon the 
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labels attached to the bottles in which it sells and ships its spirituous 
liquors, has a tendency to mislead and deceive wholesalers, retailers, 
and the ultimate purchasers into the belief that in purchasing the 
same they are purchasing a product bottled at a distillery by the 
original distillers thereof, and this, in turn, tends to, and does, un- 
fairly divert trade from respondent’s competitors to the respondent. 
Among such competitors, there are those who, manufacturing spirit- 
uous liquors by process of original and continuous distillation from 
mash, wort, or wash, do truthfully designate themselves as distilling 
companies, and also among such competitors are those in the same 
class with this respondent, to wit: those who are engaged in that 
branch of the industry known as the distilled spirits rectifying im- 
dustry, and who, as rectifiers, do not untruthfully designate them- 
selves as “distilleries,” “distillers,” or “distilling companies.” 


CONCLUSION 


The aforesaid acts and practices of the respondent, Consolidated 
Distillers Corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John W. Ben- 
nett, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral arguments by DeWitt T. Puckett 
and PGad B. Morehouse, counsel for the Commission, and by O. Bowie 
Duckett, Jr., of Hargest, Leviness, Duckett and McGlannan, counsel 
for respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It ts ordered, That the respondent Consolidated Distillers Corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution of whiskies, gins, and 
all other spirituous beverages in interstate commerce and in the Dis- 
trict of Columbia do forthwith cease and desist from: 
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Representing through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products or in any 
other way by word or words of like import, (a) that it is a distiller 
of whiskies, gins, or any other spirituous beverages; (0) that the 
said whiskies, gins, or other spirituous beverages are by it manufac- 
tured through the process of distillation; or (c) that it owns, operates 
or controls a place or places where any such products are by it 
manufactured by a process of original and continuous distillation 
from mash, wort, or wash, through continuous closed pipes and ves- 
sels until the manufacture thereof is complete, unless and until 
respondent shall actually own, operate, or control such a place or 
places. 

It is further ordered, That the said respondent, within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied 
with the order to cease and desist hereinabove set forth. 
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In THE MATTER OF 


THE I. T. S. COMPANY, THE NATIONAL FEDERATION OF 
MASTER SHOE REBUILDERS, ITS OFFICERS AND 
MEMBERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2802. Complaint, May 15, 1936—Decision, Jan. 22, 1937 


Where a corporation engaged in sale at wholesale of rubber heels and soles 
to shoe findings jobbers and shoe repairers, but not to 5-and-10 cent stores, 
in competition with those who sell their products to such stores as well as 
to or through shoe manufacturers, shoe findings jobbers, and shoe repairers ; 
and a voluntary nonprofit trade association of shoe repairers, and individual 
shoe-repairer members and officers of said association, acting Officially and 
individually— 

(a) United in a common course of action and entered into an agreement, com- 
bination, and conspiracy to close the natural channels of distribution of the 
products of competitors who sell to aforesaid stores, and cause shoe manu- 
facturers, shoe findings jobbers, shoe repairers, and hardware stores to 
boyectt and refuse to deal with such manufacturers of and wholesale deal- 
ers in aforesaid products, who sell same to stores aforesaid, and thereby 
suppress competition among such manufacturers and wholesalers; and in 
the accomplishment of said end, severally and jointly, as the case might be— 

(b) Circularized channels of trade involved with literature which was falsely 
derogatory or defamatory as respects those manufacturers and wholesalers 
of rubber heels and soles who sell to aforesaid stores, and which designated 
sources of information as to the identity of such manufacturers and whole- 
salers who sold and who did not sell to stores in question, and circularized 
such channels with so-called ‘white lists” and “black lists’ of such non- 
selling and selling manufacturers and wholesalers, and disseminated 
similar information to channels involved through and by their missionary 
men and sales force; and 

(c) Made use of other cooperative and individual means to carry out and make 
effective their aforesaid undertaking; 

With result that trade in rubber heels and soles was unduly restrained among 
the States, competition among manufacturers and wholesalers, retailers and 
consumers, and manufacturers and wholesalers in their sales to retailers 
and among retailers in their sales to consumers was substantially sup- 
pressed, and consuming public was deprived of benefits that would naturally 
flow from normal competition among and between aforesaid wholesalers and 
other manufacturers, wholesalers, and retailers in aforesaid products: 

Held, That such acts and practices were to the prejudice of the publie and com- 
petitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. John Darsey for the Commission. 
Mr. G. A. Resek, of Lorain, Ohio, for respondents. 
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ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that each and 
all of the respondents named in the caption hereof have been and 
are now using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacraPH 1. Respondent, The I. T. S. Company, is a corporation 
organized under the laws of the State of Ohio, with its office and 
principal place of business at 135 Maple Street, Elyria, Ohio. L. P. 
Tufford, C. H. Ingwer, A. G. Smith, and Helen Schuenemann are 
respectively president, vice president, and general manager, second 
vice president, and sales manager and secretary and treasurer of said 
corporation. The respondent is engaged in selling at wholesale rub- 
ber heels and soles to retail dealers located in the various States of the 
United States. Respondent purchases the aforesaid products in 
which it deals directly from B. F. Goodrich Company. Respondent, 
upon resale of the aforesaid products to the retail trade, causes said 
products to be transported from its place of business in Ohio to 
vendees at their respective points of location in the various States 
of the United States. 

In the course and conduct of its aforesaid business the respondent 
has been and now is, in competition with other individuals, firms, 
partnerships, and corporations engaged in the sale and distribution, 
im commerce as herein set out, of similar and like products to be used 
for the same and similar purposes, 

The channels of distribution in the trade commence with the whole- 
saler and flow through (a) shoe manufacturers, (b) shoe findings 
jobbers, (c) shoe repairers, (d) 5-and-10¢ stores, (e) hardware stores, 
to the ultimate consumer. The respondent confines practically all of 
its sales to the shoe findings jobbers and the shoe repairers and does 
not sell any of its products to the 5-and-10¢ stores. Some competitors 
of respondent do sell to the 5-and-10¢ stores as well as to the other 
four outlets aforesaid. 

Par. 2. Respondent, National Federation of Master Shoe Rebuild- 
ers, is a voluntary nonprofit trade association of shoe repairers, in- 
corporated in 1924 under the laws of Delaware with a certificate to 
do business in the State of Ohio. George Benson, C. C, Zeigler, 


Die FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24 Tee 


Walter L. Green, and §. L. Orenstein are respectively president, 
vice president, treasurer, and executive secretary of said association, 
in charge of and conducting its affairs, and the principal place of 
business of said association is 1124 Chester Avenue, Cleveland, Ohio. 
The members of the association are many in number, the member- 
ship varying from time to time by the dropping out of old and the 
addition of new members, so that it is impracticable at any given 
time to name as parties respondent and bring before the Commis- 
sion each and all of the members of said association without mani- 
fest inconvenience and delay; wherefore, the officers of said associa- 
tion made respondents herein individually and as such officers, are 
now here made respondents as representing each and all the mem- 
bers of said association. 

Par. 3. In or about the month of January 1935, the respondents, 
I. T. S. Company, National Federation of Master Shoe Rebuilders, 
and its officers aforesaid acting individually, united in a common 
course of action and entered into an agreement, combination and 
conspiracy to close the natural channels of distribution of the prod- 
ucts of competitors of respondent who sell their products to the 
5-and-10¢ stores and to cause the natural channels of trade, viz, the 
shoe manufacturers, the shoe findings jobbers, the repairers, and 
hardware stores, to boycott and refuse to deal with those manufac- 
turers and wholesale dealers in the aforesaid products who also sell 
their products to the 5-and-10¢ stores, thereby suppressing competi- 
tion among manufacturers of, and wholesale dealers in, the products 
aforesaid, and in such regard have used the following methods and 
practices: 

(a) Respondent, I. T. S. Company, circularized the channels of 
trade, other than the 5-and-10¢ stores, with letters, pamphlets, litera- 
ture, and advertisements in trade magazines (all of which it caused 
to be prepared, published, and distributed) to the following effect, 
gist, or meaning: 

A New Year's resolution every shoemaker and jobber must make for 1935 
prosperity : “In 1935 I will not buy rubber heels or soles made by manufacturers 
selling heels or stick-on soles to the 5-and-10¢ stores.” * * * Now is cer- 
tainly the time to make the New Year's resolution—to refuse to buy any more 
rubber heels from manufacturers who double-cross you by selling heels and 
stick-on soles to the 5-and-10¢ stores under some other brand name. You are 
a swell guy, these manufacturers say, and they are very fond of you and your 
orders—but they also like those car-load orders from the chain stores. Yet 
every heel and stick-on sole they sell the 5-and-10¢ stores means that you are 
cheated out of a heel or tap job. * * * The I. T. 8. Company has always 
been on the side of the shoemaker and jobber. We have never sold to the 


5-and-10¢ stores, any chain store, or shoe manufacturer. 
* * cd & * * * 
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* * * We know and we'd like to give you the information as to what 
concerns are selling to the 5-and-10¢ stores, but our legal counsel advises us 
that it would be unethical for us to do so, that we might be subject to prose- 
cution for unfair competition and instituting a boycott against individual 
companies. But here’s where you can get the information: The secretary, 
or officers of your local shoe repairers’ association, can get this information 
through— 

Mr. §S. u. Orenstein, Executive Secretary, The National Federation of Master 
Shoe Rebuilders, 405 Chester—i2th Street Building, Cleveland, Ohio. 

* * * Stick to your guns, refuse to buy from any heel manufacturer 
supplying your worst competition, the 5-and-10¢ stores, with either heels or 
stick-on soles, and 1935 should be the beginning of more shoe repairing for 
the repair shops and better profits for you and your fellow shoemakers. 

Respondent, I. T. S. Company, also has caused and causes infor- 
mation to the same effect, gist and meaning as that set forth in sub- 
section (a) of this paragraph to be disseminated to the trade in the 
various States of the United States by its missionary men and sales 
force. 

(6) Respondent, National Federation of Master Shoe Rebuilders, 
in response to inquiries made of it as the result of the reference to 
it as a source of information in the printed matter distributed by 
respondent, I. T. S. Company, and the reference made to it by the 
missionary men and sales force of I. T. S. Company, as described 
supra, caused to be prepared and forwarded to said inquirers a list 
of manufacturers and wholesale rubber heel and sole dealers who do 
not sell their products to 5-and-10¢ stores. 

(c) Respondent, I. T. S. Company, persecutes and harasses the 
shoe findings jobbers who handle the products of manufacturers or 
wholesalers who sell to 5-and-10¢ stores by continuously urging them 
by persuasion, intimidation, threats of boycott, to cease handling 
the products of such concerns. 

(zd) Respondents use other cooperative and individual means to 
carry out and make effective their aforesaid undertaking. 

Par. 4. The said agreement, combination, and conspiracy, and the 
things done thereunder and pursuant thereto, as hereinabove alleged, 
have had and have the effect of unduly restraining trade among the 
States of the Union in rubber heels and soles; of substantially sup- 
pressing competition among manufacturers and wholesalers, retail- 
ers and consumers, and among manufacturers and wholesalers in 
their sales to retailers, and among retailers in their sales to con- 
sumers; and of depriving the public of benefits that would flow 
from normal competition among and between the respondent, I. T. S. 
Company, manufacturers, wholesalers, and retailers; and such agree- 
ment, combination, and conspiracy, and the things done thereunder 
and pursuant thereto, as above alleged, constitute unfair methods of 
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competition within the meaning of an Act of Congress approved 
September 26, 1914, above entitled, and are to the prejudice of the 
public interest. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on May 15, 1936, issued and served its complaint 
in this proceeding upon the respondents, The I. T. S. Company, The 
National Federation of Master Shoe Rebuilders, George Benson, C. C. 
Zeigler, Walter L. Green, and 8. L. Orenstein, individually and as 
president, vice president, treasurer, and executive secretary respec- 
tively, of said association, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support of 
the allegations of said complaint were introduced by John Darsey, 
attorney for the Commission, before W. W. Sheppard, an examiner 
of the Commission theretofore duly designated by it, and in opposition 
to the allegations of the complaint by G. A. Resek and S. L. Oren- 
stein, attorneys for the respondents; and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in opposi- 
tion thereto, and the oral arguments of counsel aforesaid ; and the Com- 
mission having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of tha 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, The I. T. S. Company, is an Ohio 
corporation with an office and principal place of business at 185 Maple 
Street, Elyria, Ohio. It is engaged in selling at wholesale rubber 
heels and soles to retail dealers located in the various States of the 
United States. It purchases its products principally from B. F. Good- 
rich Company, and upon resale of the same to the retail trade causes 
them to be transported from its place of business in Ohio to vendees 
located in the various States of the United States. 

In the course and conduct of its business it has been and now is in 
competition with other individuals, firms, partnerships, and corpora- 
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tions engaged in the sale and distribution in commerce as herein set 
out, of similar and like products, or products to be used for the same 
or similar purposes. 

The channels of distribution in the trade begin with the wholesaler 
and flow through the shoe manufacturer, the shoe findings jobbers, 
the shoe repairers, the 5-and-10¢ stores, and hardware stores, to the 
ultimate consumers. The respondent confines practically all of its 
sales to the shoe findings jobbers and the shoe repairers and does not 
sell any of its products to the 5-and-10¢ stores. There are competi- 
tors of respondent who sell some of their products to the 5-and-10¢ 
stores as well as to the other four channels of trade set forth above. 

Par. 2. The respondent, The National Federation of Master Shoe 
Rebuilders, is a voluntary nonprofit trade association of shoe 
repairers. It is a Delaware corporation with a certificate to do busi- 
ness in the State of Ohio. George Benson, C. C. Ziegler, Walter L. 
Green, and S. L. Orenstein are respectively, president, vice presi- 
dent, treasurer, and executive secretary of said association, and have 
charge of and conduct its affairs. The present place of business of 
said association is 1124 Chester Avenue, Cleveland, Chio. The mem- 
bers of the association are many in number, the membership varying 
from time to time by the dropping out and the addition of new 
members, making it impracticable at any given time to name the 
membership of the association. ‘The officers of said association, 
named supra this paragraph, are individual shoe repairers, and as 
such are members of said association. 

Par. 3. In or about the month of January 1935, the respondents, 
The I. T. S. Company, The National Federation of Master Shoe 
Rebuilders, and its officers, acting officially and individually, united 
in a common course of action and entered into an agreement, com- 
bination, and conspiracy to close the natural channels of distribution 
of the products of competitors of respondents who sell their prod- 
ucts to the 5-and-10¢ stores, and to cause the natural channels of 
trade, viz, the shoe manufacturers, the shoe findings jobbers, the shoe 
repairers, and hardware stores, to boycott and refuse to deal with 
those manufacturers and wholesale dealers in the aforesaid products 
who sell their products to the 5-and-10¢ stores, thereby suppressing 
competition among manufacturers of, and wholesale dealers in the 
products aforesaid. The following methods and practices were used 
to accomplish this end: ; 

(a) The respondent, The I. T. S. Company, circularized the chan- 
nels of trade, other than the 5-and-10¢ stores, with letters, pamphlets, 
literature, and advertisements in trade magazines (all of which it 
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caused to be prepared, published, and distributed) to the following 
effect, gist, or meaning: 


A New Year’s resolution every shoemaker and jobber must make for 1935 
prosperity : “In 1935 I will not buy rubber heels or soles made by manufacturers 
selling heels or stick-on soles to the 5-and-10¢ stores”. * * * Now is cer- 
tainly the time to make the New Year’s resolution—to refuse to buy any more 
rubber heels from manufacturers who double-cross you by selling heels and 
stick-on soles to the 5-and-10¢ stores under some other brand name. You are 
a swell guy, these manufacturers say, and they are very fond of you and your 
orders—but they also like those car-load orders from the chain stores. Yet 
every heel and stick-on sole they sell the 5-and-10¢ stores means that you are 
cheated out of a heel or tap job. * * * The I. T. S. Company has always 
been on the side of the shoemaker and jobber. We have never sold to the 5-and- 
10¢ stores, any chain store, or shoe manufacturer. 

Dy * * * * * * 

* * * We know and we'd like to give you the information as to what 
concerns are selling to the 5-and-10¢ stores, but our legal counsel advises us 
that it would be unethical for us to do so, that we might be subject to prose- 
cution for unfair competition and instituting a boycott against individual com- 
panies. But here’s where you can get the information: The secretary, or offi- 
cers of your local shoe repairers’ association, can get this information through— 

Mr. S. L. Orenstein, Executive Secretary, 

The National Federation of Master Shoe Rebuilders, 

405 Chester—12th Street Building, 

Cleveland, Ohio. 

* * * Stick to your guns, refuse to buy from any heel manufacturer sup- 
plying your worst competition, the 5-and-10¢ stores, with either heels or stick-on 
soles, and 1935 should be the beginning of more shoe repairing for the repair 
shops and better profits for you and your fellow shoemakers. 


The respondent, The I. T. S. Company, also caused information 
to the same effect, gist, and meaning as that set forth in subsection 
(a) of this paragraph, to be disseminated to the trade in the various 
States of the United States by its missionary men and sales force. 

(6) The respondent, The National Federation of Master Shoe Re- 
builders, acting by and through its officers in response to inquiries 
made of it as a result of the reference to it as a source of information 
in the printed matter distributed by the respondent, The I. T. S. 
Company, and the reference made to it and its officers by the mis- 
sionary men and sales force of The I. T. S Company, as described 
supra, caused to be prepared and forwarded to said inquirers a. list 
(so-called white list) of manufacturers and wholesale rubber heel 
and sole dealers who do not sell their products to 5-and-10¢ stores. 

(c) The respondent, The I. T. S. Company, continuously urged 
shoe findings jobbers by persuasion, intimidation, and threats of boy- 
cott, to cease handling the products of manufacturers or wholesalers 


of rubber heels and soles who sell their products to the 5-and-10¢ 
stores, 
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(d) All of the respondents used other cooperative and individual 
means to carry out and make effective their aforesaid undertaking. 

Par 4, As a result of the aforesaid agreement, combination, and 
conspiracy, and the things done thereunder and pursuant thereto, as 
hereinabove set forth, trade in rubber heels and soles was unduly 
restrained among the States of the Union; competition among manu- 
facturers and wholesalers, retailers and consumers, manufacturers 
and wholesalers in their sales to retailers, and among retailers in their 
sales to consumers, was substantially suppressed; and the consuming 
public was deprived of the benefits that would naturally flow from 
normal competition among and between the respondent, The I. T. S. 
Company, and other manufacturers, wholesalers, and retailers, deal- 
ing in rubber heels and soles. 


CONCLUSION 


The aforesaid acts and practices of the respondents, The I. T. S. 
Company, The National Federation of Master Shoe Rebuilders, its 
officers and members; George Benson, C. C. Zeigler, Walter L. Green, 
and S. L. Orenstein, are to the prejudice of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of re- 
spondents, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, The I. T. S. Company and its 
officers; The National Federation of Master Shoe Rebuilders, its 
officers, both individually and in their official capacity, and its in- 
dividual members, and their respective agents, representatives, and 
employees, or any group of such respondents or their agents, either 
with or without the cooperation of persons not parties hereto, do 
forthwith cease and desist from: 
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1. Combining and conspiring or cooperating and confederating 
together, among themselves or with others, to close natural channels 
of trade to manufacturers and wholesalers of rubber heels and soles 
who sell to the 5-and-10¢ stores; 

2. Circularizing the channels of trade of the rubber heel and sole 
industry with literature falsely derogatory or defamatory to manu- 
facturers and wholesalers of rubber heels and soles who sell to the 
5-and-10¢ stores, and which designates sources from which informa- 
tion may be obtained disclosing the identity of manufacturers and 
wholesalers of the said products who sell to the 5-and-10¢ stores, or 
who do not sell to the 5-and-10¢ stores; 

8. Publishing or circularizing the channels of trade of the rubber 
heel and sole industry with lists (so-called “white lists” or “black 
lists”) containing the names of manufacturers and wholesalers of said 
products who do or do not sell to the 5-and-10¢ stores; 

4, Disseminating information to the channels of trade of the rub- 
ber heel and sole industry through and by their missionary men and 
sales force, that certain manufacturers and wholesalers of the said 
products sell or do not sell to the 5-and-10¢ stores; 

5. Using any other cooperative or coercive means to suppress com- 
petition in the sale and distribution of rubber heels and soles, or to 
close the natural channels of trade in such products to manufacturers 
and wholesalers who sell to the 5-and-10¢ stores. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In toe Marrer or 


F. L. McWETHY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2853. Complaint, June 26, 1936—Decision, Jan. 22, 19387 


Where an individual engaged in the manufacture, sale and distribution of a 
pharmaceutical preparation which was known as ‘“McWethy’s Home Treat- 
ment,” and was in the form of pills and made up in packages sold for $95. 08, 
but, in some instances, to old customers for $3.50— 

Misrepresented, in advertising his said product in newspapers and in periodicals 
of interstate circulation which, in the main, reached readers in rural com- 
munities and small towns, that said preparation was an effective or valu- 
able remedy or treatment for bladder, prostatic, kidney, and bowel troubles, 
and that it reached the underlying causes thereof and would cure or rid 
one of all such ailments, and that delay in taking such medicine might 
make it too late for one to treat his bladder ailment effectively, and mis- 
represented the functioning thereof through numerous statements of one 
sort and another of foregoing tenor, such as ‘Suffered 12 years. Bladder 
trouble now gone. * * * TI have just finished two treatments and 
after 12 years of suffering, I can truthfully say I am free from bladder 
trouble,” “* * * not only for the bladder, but helps the kidneys, liver, 
and bowels as well,” “Now then why not get after this ailment and get 
vid of it?,” ete, facts being said “Home Treatment” is not an effective 
remedy for such troubles and does not relieve systemic causes of kidney, 
bladder, and bowel ailments and troubles as represented, and aforesaid 
representations with respect to nature, value and effect of preparation in 
question were grossly exaggerated, misleading, and deceptive, and such 
product does not and will not accomplish results claimed therefor ; 

With capacity and tendency to lead purchasers and prospective purchasers 
of his said so-called “Home Treatment” into the belief that it constituted 
an effective or valuable remedy or treatment for such various ailments, 
and would reach the underlying causes of such troubles and cure or rid 
one of all such ailments, relieve weakened condition of the bladder due to 
enlarged prostate gland or to deranged condition of the kidneys, be 
beneficial in effect upon acid or rheumatic conditions of the blood, enable 
one, through action thereof, to avoid Bright’s disease, and that delay might 
make it too late, ete., and to purchase his said product in substantial quanti- 
ties in and on account of erroneous belief that his said various representa- 
tions were true, and with result of thereby unfairly diverting trade to 
him from competitors, including manufacturers and distributors, and sellers 
and distributors of like and similar products, who truthfully advertise 
and represent the character and nature and therapeutic value of their 
respective products and do not advertise and otherwise represent, as the 
case may be, that such products have merit or therapeutic value which they 
do not have; to the injury of competition in commerce among the various 
States: 
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Held, That such acts and practices, under the conditions and circumstances 
described, were to the prejudice of the public and competitors and consti- 
tuted unfair methods of competition. 

Before Mr. W. W. Sheppard, trial examiner. 
Mr. Joseph C. Fehr for the Commission, 
Nash & Donnelly, of Chicago, Til., for respondent. 


CoMPLAINT 4 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that F. L. 
McWethy, an individual, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, F. L. McWethy, is an individual with 
his principal office and place of business located at 329 Michigan 
Avenue, in the city of Marshall, State of Michigan. Respondent, 
for more than three years last past, has been, and still is, engaged in 
the manufacture and sale of a pharmaceutical preparation known as 
“McWethy’s Home Treatment,” which he represents to be a diuretic 
stimulant for the kidneys. In the course and conduct of his busi- 
ness respondent offers said product for sale and sells the same in 
commerce between the State of Michigan and the several States of 
the United States and in the District of Columbia. 

When said product is sold, respondent transported from his place 
of business in the State of Michigan to the purchasers thereof lo- 
cated in States of the United States other than the State of Michi- 
gan and in the District of Columbia. There has been for more than 
three years last past, and still is, a constant current of trade and com- 
merce in said product so manufactured and sold by respondent, between 
and among the various States of the United States and in the Dis- 
trict of Columbia. Respondent is now and for more than three 
years last past has been engaged in substantial competition with 


1 As amended by order of Commission on Dec. 30, 19386. Extended enumeration in Par. 2 
of the complaint, as thus amended, quoting at length respondent's various representations 
with respect to the alleged therapeutic value of respondent’s product and its effect upon 
users thereof, is likewise set forth in the findings, infra, at page 524, and for this reason 
is omitted from the amended complaint as published in the interest of brevity. 
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ether individuals and with firms, partnerships, and corporations en- 
gaged in the manufacture of like and similar products and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par, 2. In the course and conduct of his business, as aforesaid, the 
respondent, in soliciting the sale of and in selling “McWethy’s 
Home Treatment” and for the purpose of creating a demand upon 
the part of the consuming public for said product, now causes and 
for more than three years last past has caused advertisements to be 
issued, published, and circulated to and among the general public 
of the United States in various periodicals and publications and in 
other forms of printed matter, and in other ways. In said ways and 
by said means, respondent makes and has made to the general public 
many unfair, false and misleading statements with reference to the 
alleged therapeutic value of said product and its effect upon the 
users thereof, a portion of which are as follows: ? 

Par, 3. The statements and representations set forth in paragraph 
2 hereof, and many others similar thereto, serve as representations 
on the part of respondent to purchasers and prospective purchasers 
of respondent’s product as to the nature of the product and its 
effectiveness in use. Said representations are: 

(a) That said Home Treatment is an effective remedy for any 
bladder trouble; 

(6) That it is an effective or valuable treatment for prostatic 
trouble of any kind; 

(c) That it is an effective or valuable treatment for kidney 
trouble ; 

(zd) That it is an effective or valuable treatment for the bowels; 

(e) That is reaches all of the underlying causes of either bladder 
or kidney or prostatic or bowel troubles; 

(f) That it will “cure” or “rid” one of all such ailments; 

(g) That it will relieve a weakened condition of the bladder due 
to enlarged prostate gland or to a deranged condition of the kid- 
neys; 

(h) That it can or should eliminate the cause of bladder or other 
organic troubles; 

(i) That it will have a beneficial effect upon an acid or rheumatic 
condition of the blood causing bladder irritations ; 


2 The quotations which follow at length in the complaint at this point, as allegedly made 
by respondent with respect to the therapeutic value of its preparation and effect upon users 
thereof, is set forth in the findings, infra, at page 524, and is, for this reason, omitted here 
in the interest of brevity. 
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(j) That the use of this medicine in preventing retention of 
urine will enable one to avoid interstitial nephritis or Bright’s 
disease ; 

(k) That delay in taking this medicine may make it too late for 
one to treat his bladder ailment effectively ; 

(Z) That the Home Treatment acts directly on the seat of the 
trouble or that it brings quick relief no matter what the causes 
are ; 

(m) That it relieves systemic causes of kidney, bladder and 
bowel ailment and troubles; 
whereas, in truth and in fact, “McWethy’s Home Treatment” is not 
an effective remedy for bladder, bowel, or prostatic irritations or 
ailments, nor does it relieve the systemic causes of kidney, bladder, 
and bowel ailments and troubles, as represented. It does not elim- 
inate the cause of such irritations or ailments or relieve a user’s 
weakened physical condition due to a derangement of the kidneys, 
prostate gland, bladder or bowels. In truth and in fact, the repre- 
sentations made by respondent with respect to the nature, value 
and effect of his preparation, when used, are grossly exaggerated, 
false, misleading, and untrue, as said preparation will not accom- 
plish the results claimed for it. 

Par. 4. There are among the competitors of the respondent in 
interstate commerce, manufacturers and distributors of like and sim- 
ilar products who truthfully advertise and represent the nature, 
merit, and therapeutic value of their respective products. There are 
also among such competitors of the respondent, sellers and distrib- 
utors of like and similar products who do not advertise and other- 
wise represent that such products have the merit or therapeutic 
‘value which they do not have. 

Par. 5. The above alleged acts and practices of respondent have 
‘the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs that respondent’s 
representations set out in paragraph 3 hereof are true and into the 
purchase of respondent’s product in such beliefs. Thereby trade is 
unfairly diverted to respondent from respondent’s competitors in 
interstate commerce referred to in paragraph 4 and as a consequence 
thereof substantial injury is done by respondent to competition in 
interstate commerce. 

Par. 6. Said acts and practices of respondent are all to the preju- 
dice of the public and respondert’s competitors, and constitute un- 
fair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, F'rxprn¢s As To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on June 26, 1936, issued and served its complaint 
in this proceeding upon the respondent, F. L. McWethy, charging him 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. The respondent duly filed his 
answer on July 27, 1936, in which he denied the material allegations 
of the complaint. Thereafter, testimony and evidence in support of 
the allegations of said complaint were introduced in behalf of the 
Commission before W. W. Sheppard, an examiner of the Commission, 
theretofore duly designated by it, no testimony and evidence being 
offered by the respondent; and said testimony and evidence was duly 
recorded and filed in the office of the Commission. Thereafter, upon 
the motion of the attorney for the Commission, notice and service of a 
copy of said motion having been waived in writing by the attorney 
for the respondent, the Commission, on December 24, 1936, ordered 
the complaint amended conformable to the testimony and evidence 
received at the hearing theretofore held, and ordered that said testi- 
mony and evidence be received and considered as testimony and evi- 
dence under said complaint, as amended. After the issuance of said 
order amending the original complaint herein, the respondent, through 
his attorney, John A. Nash, Esq., filed his answer in which said answer 
the respondent stated that he waived hearing on the charges set forth 
in the complaint, as amended, that he admitted all of the material 
allegations of the complaint as amended to be true and that the Com- 
mission might, without trial, without further evidence, and without 
any intervening procedure, make, enter, issue and serve upon him, the 
said respondent, its findings as to the facts and conclusion based 
thereon and an order to cease and desist from the methods of competi- 
tion alleged in the complaint, as amended, Thereafter, the proceeding 
regularly came on for final hearing before the Commission on said 
amended complaint, and the answer of the respondent to the amended 
complaint, testimony and other evidence, and the Commission having 
duly considered same and being fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, F. L. McWethy, is an individual 
with his principal office and place of business located at 329 Michi- 
gan Avenue, in the city of Marshall, in the State of Michigan. He is 
now, and for more than five years last past, has been engaged in the 
manufacture, sale, and distribution of a pharmaceutical preparation 
known as “McWethy’s Home Treatment.” This treatment, in the 
form of pills, is made up in packages which respondent sells for $5.00, 
but which, in some instances, he has sold to old customers for $3.50. 
Respondent represents and has represented this so-called home treat- 
ment to be a diuretic stimulant for the kidneys and to be a remedy 
for bladder and bowel ailments. He offers and has offered said 
product for sale and distribution in commerce between and among the 
various States of the United States, and in the District of Columbia. 

When said product is sold, respondent transports it from his place 
of business in Marshall, Mich., to the purchasers thereof, located in 
various parts of the United States and in the District of Columbia. 
Respondent is now, and has been at all times hereinafter mentioned, 
in substantial competition with other individuals, firms, partnerships, 
and corporations likewise engaged in the manufacture, sale, and dis- 
tribution in commerce as herein set out of like and similar products. 

Par. 2. In the course and conduct of his business, as above de- 
scribed, respondent advertises his product by means of advertisements 
published in newspapers and magazines such as the “National Farm 
News” and in other periodicals and publications and forms of printed 
matter having interstate circulation which, in the main, reach 
readers in rural communities and small towns. Typical of the adver- 
tisements which the respondent thus published and circulated prior 
to November 7, 1932, is the following advertisement which appeared 
in the “National Farm News” for January 1932: 


CAN YOU SLEEP 
ALL NIGHT? 
Or Must You Get Up Frequently By Reason of Bladder Trouble? 


If you are kept awake half the night and get up frequently on account of 
irritation and weakness of the bladder, or if you are suffering from prostatic 
trouble, write me at once for a generous free trial of my home treatment for 
the relief of bladder weakness. I send it free so you can try it in your own 
case and know how quickly it relieves the irritation and stops the getting up 
nights. This trial treatment alone will bring you such wonderful relief you 
will be delighted beyond words. Write me today. IF. L. McWethy, 329 Michigan 
Ave., Marshall, Mich. 


F. L. McWETHY 525 
619 Findings 


In form letters, folders, and circulars, which respondent published 
prior to emacs y 1939, respondent made many statements and 
representations concerning his product, of which the following are 
typical : 


* * * The Home Treatment is proving effective in many cases of long 


standing, and I see no reason why you can not derive the same splendid 
results, it you will persist in the use of the medicine. 

So many reports of cures have been coming in the past two weeks from my 
customers from all over the United States and Canada that I sometimes feel I 
do not reccommend the medicine half as high as I should. 

No matter whether caused by enlarged prostate gland or a deranged condition 
of the kidneys, the Home Treatment is designed to relieve this condition. 
(To wit: Weakened condition of the bladder.) 

I induced a number of my acquaintances to try it, some of them in such an 
extremely bad condition they could hardly pass water without artificial means, 
and the results were so wonderfully satisfactory that I at once arranged for 
the manufacture of the medicine. 

Bladder irritations arise from various sources, a very common one being an 
acid and rheumatic condition of the blood, but whatever the cause, you can 
not overestimate the advantage to be gained by giving prompt attention to 
the trouble. 

No matter what the causes are, you want relief quickly. My Home Treatment 
is prepared to act directly on the seat of your trouble, and you will not have 
to use the medicine very long to prove its effectiveness. 

The object all the way through is not only to relieve the existing local con- 
ditions, but as far as possible relieve systemic causes of the trouble. 

To everyone afflicted with a disordered condition of the bladder, I say, do 
not let another day go by, * * * but order a full treatment at once. 

McWethy’s Combined Home Treatment is not only for the bladder, but the 
kidneys and bowels. 

Why put up with your trouble longer. Others were told their case was 
ineurable, yet after all, see what they say about the medicine after giving it 
a good fair trial. 

In November 1932, the respondent stipulated and agreed with the 
Federal Trade Commission to discontinue making and advertising the 
foregoing statements and representations, and other representations 
and statements equivalent thereto, in form or substance. Since 
November 7, 1932, the effective date of the aforementioned stipulation, 
which was approved by the Commission, the respondent has no longer 
used any of the foregoing advertisements and has discontinued mak- 
ing the specific representations as hereinabove set out. However, 
among the statements and representations made by the respondent 
since November 7, 1932, have been the following: 

Suffered 12 years. Bladder trouble now gone. * * * I have just finished 
two treatments and after 12 years of suffering, I can truthfully say I am free 
from bladder trouble. b-5a 
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McWethy’s Combined Home Treatment is not only for the bladder, but helps 
the kidneys, liver and bowels as well. b-4d 

Now then why not get after this ailment and get rid of it? f-12a 

A medicine that has proven wonderfully successful in relieving what is com- 
monly called a weakened condition of the bladder indicated by an unnatural de- 
sire to pass water very frequently both day and night, usually accompanied with 
a feeling of extreme restlessness. No matter what may have caused it, the 
Home Treatment is designed to relieve this condition * * *. 

What you or any other sufferer wants is a treatment that will produce results. 
No matter what the causes are you want relief quickly. My Home Treatment 
is prepared to act directly on the irritated parts, and you will not have to use 
the medicine very long to prove its effectiveness. b—4b 

Par. 3. The statements and representations as set forth in paragraph 
2 hereof, and many others similar thereto, serve as representations on 
the part of respondent to purchasers and prospective purchasers of his 
product as to the nature thereof, and its effectiveness in use. These 
statements and representations of respondent hereinabove set out, 
and others similar thereto, have the capacity and tendency to lead 
purchasers and prospective purchasers of respondent’s so-called home 
treatment into the belief: 

(a) That said Home Treatment is an effective remedy for any 
organic bladder trouble; 

(5) That it is an effective or valuable treatment for prostatic trouble 
of any kind; 

(c) ‘hat it is an effective or valuable treatment for kidney trouble; 

(zd) That it is an effective or valuable treatment for the bowels; 

(e) That it reaches all of the underlying causes of either bladder, 
kidney, prostatic or bowel troubles; 

(7) That it will “cure” or “rid” one of all such ailments; 

(g) That it will relieve a weakened condition of the bladder due to 
enlarged prostate gland or to a deranged condition of the kidney; 

(h) That it can or should eliminate the cause of bladder or other 
organic troubles; 

(2) That it will have a beneficial effect upon an acid or rheumatic 
condition of the blood causing bladder irritations; 

(7) That the use of this medicine in preventing retention of urine 
will enable one to avoid interstitial nephritis or Bright’s disease; 

(x) That delay in taking this medicine may make it too late for 
one to treat his bladder ailment effectively ; 

(7) That the Home Treatment acts directly on the seat of the trouble 
or that it brings quick relief no matter what the causes are; 

(m) That it relieves systemic causes of kidney, bladder and bowel 
ailments and troubles; 
and to purchase respondent’s products in such beliefs. 
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In truth and in fact, “McWethy’s Home Treatment” is not an effec- 
tive remedy for bladder, bowel, or prostatic troubles, nor does it re- 
lieve the systemic causes of kidney, bladder, and bowel ailments and 
troubles, as represented. It does not eliminate the cause of such irri- 
tations or ailments or relieve a user’s weakened physical condition due 
to a derangement of the kidneys, prostate gland, bladder, or bowels. 
In truth and in fact, the representations made by respondent with 
respect to the nature, value and effect of his preparation, when used 
are grossly exaggerated, misleading, and deceptive, as said prepara- 
tion does not and will not accomplish the results claimed for it. 

Par. 4. There are among the competitors of respondent in com- 
merce as herein set out, manufacturers and distributors of like and 
similar products who truthfully advertise and represent the nature, 
merit, and therapeutic value of their respective products. There are 
also among such competitors of the respondent, sellers and distributors 
of like and similar products who do not advertise and otherwise repre- 
sent that such products have merit or therapeutic value which they 
do not have. 

Par. 5. The use of the statements and representations herein set 
forth in paragraphs 2 and 3 by the respondent in offering for sale 
and selling his products in commerce herein set out, have had, and 
now have the tendency and capacity to mislead and deceive members 
of the purchasing public into the erroneous belief that said representa- 
tions are true and into the purchase of substantial quantities of re- 
spondent’s product on account of such belief induced as aforesaid. 
As a result thereof, trade has been unfairly diverted to the respondent 
from competitors referred to in paragraph 4 hereof, who truthfully 
advertise and represent the character and nature and therapeutic 
value of their respective products. In consequence thereof, injury 
has been done by respondent to competition in commerce between and 
among the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of said respondent under the condi- 
tions and circumstances described in the foregoing findings of facts 
are to the prejudice of the public and of competitors of respondent 
and constitute unfair methods of competition in commerce in viola- 
tion of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent filed herein on July 25, 1936, testimony and evidence taken before 
Trial Examiner W. W. Sheppard, an examiner of the Commission 
theretofore duly designated by it, in support of the charges of said 
complaint, upon the said complaint as amended by order of the Com- 
mission on December 24, 1936, and the answer to the said amended 
complaint, filed herein on January 7, 1937, by respondent admitting 
all the material allegations of the complaint, as amended, to be true 
and waiving the taking of further evidence and all other intervening 
procedure; and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provi- 
sions of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It ts ordered, That the respondent, F. L. McWethy, his agents, repre- 
sentatives, servants, and employees, in connection with the offering 
for sale, sale and distribution of a product now designated as “Me- 
Wethy’s Home Treatment” or any product of substantially the same 
composition and ingredients sold under the name “McWethy’s Home 
Treatment” or under any other name, in interstate commerce, do 
cease and desist from: 

Representing, directly or indirectly, through form letters, folders, 
circulars, catalogs, or any other form of printed matter, or by radio 
broadcasting, or in any other manner: 

(a) That said Home Treatment is an effective remedy for any 
bladder trouble; 

(5) That it is an effective or valuable treatment for prostatic trouble 
of any kind; 

(c) That it is an effective or valuable treatment for kidney trouble; 

(d@) That it is an effective or valuable treatment for the bowels; 

(e) That it reaches all of the underlying causes of either bladder, 
kidney, prostatic or bowel troubles; 

(f) That it will “cure” or “rid” one of all such ailments; 

(g) That it will relieve a weakened condition of the bladder due to 
enlarged prostate gland or to a deranged condition of the kidneys; 

(Ah) That it can or should eliminate the cause of bladder or other 
organic troubles; 

(2) That it will have a beneficial effect upon an acid or rheumatic 
condition of the blood causing bladder irritations; 
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(j) That the use of this medicine in preventing retention of urine 
will enable one to avoid interstitial nephritis or Bright’s disease; 

(%) That delay in taking this medicine may make it too late for 
one to treat his bladder ailment effectively; 

(2) That the Home Treatment acts directly on the seat of the 
trouble or that it brings quick relief no matter what the causes are; 

(m) That it relieves systemic causes of kidney, bladder and bowel 
ailments and troubles; 
and from making any other representations of similar tenor or im- 
port. 

And it is hereby further ordered, That the said respondent shall 
within 60 days from the date of the service upon him of this order 
file with this Commission a report, in writing, setting forth the man- 
ner and form in which he shall have complied with this order. 
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In THE MATTER OF 


SUN RADIO SERVICE & SUPPLY CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3022. Complaint, Dec. 23, 1936—Decision, Jan. 23, 1937 


Where a corporation long engaged in the manufacture, sale, and distribution of 
radio receiving sets and radio tubes and supplies in commerce among the 
various States and in the District of Columbia, made use of letters 
“R. GC. A.” as a mark or brand for its said sets, tubes, and supplies thus 
made and sold by it and its subsidiaries, and built up and enjoyed a 
valuable goodwill in said letters as thus applied, which, so used, were 
generally recognized and understood by trade and purchasing public as 
meaning products made and sold as aforesaid by it and its said sub- 
sidiaries; and where activities above set forth of said corporation and its 
subsidiaries, as well as those of other well-known manufacturers and dis- 
tributors of such products, included the new type of metal tube developed 
by them to meet demand of many purchasers of such sets for such a tube, 
in which the technical elements are sealed in steel, or in which metal 
functions instead of glass, and such so-called metal tubes had become 
popularized and were sold to purchasers in large quantities; and there- 
after a corporate retailer engaged in the District of Columbia in selling 
and distributing radio sets, tubes and supplies, including its so-called 
“Automatic Radio’— 

Displayed letters ‘“R. C. A.” over word “Automatic” in representing, designating 
and referring to its aforesaid set in advertisements in newspapers of wide 
interstate circulation, together with words “Newest” and “Licensed,” and 
“Featuring the New METAL Tube,” and sold said products, thus ad- 
vertised and represented, in commerce among the various States and in 
aforesaid District, notwithstanding fact sets in question were not those 
made by aforesaid corporation and its subsidiaries, nor were the tubes thus 
featured those products which had become popularized and known to trade 
and purchasing public as metal tubes, as hereinbefore set forth; 

With effect of confusing, misleading and deceiving purchasers and prospective 
purchasers into the erroneous belief that said various products were those 
of said corporation and its subsidiaries, and of other competitors who had 
built up and long enjoyed valuable goodwill, as aforesaid, in manufacture, 
sale and distribution of their respective products, and with tendency and 
capacity unfairly to divert trade to it from its competitors, including 
manufacturers and distributors who do not misrepresent their products 
and deceive or mislead purchasers or prospective purchasers thereof through 
use of such letters or simulation, or through use of word “Metal” as descrip- 
tive of their tubes, not, in fact, such, as understood as hereinbefore ex- 
plained, and who truthfully represent nature and merits of their products 
under their own trade names and brands and as of their own manufac- 
ture and design; and to the substantial injury of aforesaid corporation 
and its subsidiaries and other competitors, and of a substantial portion 
of public, by inducing purchasers and prospective purchasers to buy prod- 
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ucts made and sold by it, in and because of the erroneous belief that they 
were those products of hereinbefore corporation and its subsidiaries, pre- 
ferred by many purchasers as superior to products competitive therewith, 
and that its said tubes were metal tubes, as such had become popularly 
known to trade and purchasing public: 

Held, That such acts and practices were to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Sun Radio 
Service & Supply Corporation, a corporation, has been and is using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act of Congress, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Sun Radio Service & Supply Corpora- 
tion, is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Maryland, with its prin- 
cipal place of business located at 938 F Street N. W., in the city of 
Washington, in the District of Columbia. It is now, and has been 
for more than one year last past, engaged in the business of selling 
and distributing at retail, radio receiving sets and radio tubes and 
supplies in commerce within the District of Columbia, and among 
the various States of the United States. In the course and conduct 
of its business respondent has been at all times referred to herein, 
in competition with other corporations, firms, partnerships, and indi- 
viduals likewise engaged in the sale and distribution of similar prod- 
ucts in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. The Radio Corporation of America is a corporation or- 
ganized existing and doing business under and by virtue of the laws 
of the State of Delaware, with its principal place of business located 
at 30 Rockefeller Plaza, in the city of New York and State of New 
York. It is now, and since 1919, has been engaged in the manufac- 
ture, sale and distribution of radio receiving sets and radio tubes 
and supplies between and among the various States of the United 
States and in the District of Columbia, using the letters “R. C. A.” 
as a mark or brand for said radio receiving sets, radio tubes, and 
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supplies thus manufactured and sold by it and by its owned and 
controlled subsidiaries, and causing said products when sold to be 
shipped from its place of business or that of its subsidiaries, to 
purchasers thereof located in States of the United States other than 
the State in which such shipments originated. Said Radio Corpora- 
tion of America has built up and enjoys a valuable goodwill in the 
said letters “R. C. A.” as applied to its said products, particularly 
radio receiving sets, radio tubes and supplies. Said letters, “R. C. A.” 
when applied to or used in connection with radio receiving sets and 
radio tubes and supplies, are generally recognized and understood 
by the trade and purchasing public to signify products manufactured 
and sold in commerce between and among various States of the 
United States and in the District of Columbia by the said Radio 
Corporation of America and its subsidiaries. 

Par. 3. In the course and conduct of its business as described in 
paragraph 1 hereof, and for the purpose of creating a demand for its 
products on the part of the purchasing public, the respondent has 
caused advertisements and advertising matter pertaiing to certain 
of its products to be inserted in newspapers having circulation between 
and among various States of the United States and in the District 
of Columbia, and by said means respondent has caused and now causes 
its said products to be represented, designated and referred to as— 


Newest Rix, Licensed 
AUTOMATIC 
Featuring the New 
METAL Tube 


and respondent has sold and now sells its products, thus advertised 
and represented, between and among various States of the United 
States and in the District of Columbia. 

In truth and in fact, the respondent’s said products were not and are 
not products made or manufactured by the Radio Corporation of 
America or its subsidiaries referred to in paragraph 2 hereof; nor are 
the tubes featured in the aforesaid advertising matter those tubes 
which have become popularized and known to the trade and purchas- 
ing public as “metal” tubes, in which the technical elements are sealed 
in a vacuum in steel, or radio tubes wherein metal functions instead 
of glass for radio receiving sets. 

Par. 4. The acts and practices of the respondent as set forth in 
paragraph 38 hereof, and others similar thereto, are false and mislead- 
ing and have the capacity and tendency to confuse, mislead, and de- 
ceive purchasers and prospective purchasers and cause them errone- 
ously to believe that the respondent’s said products so described and 
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referred to were and are the products of the Radio Corporation of 
America and its subsidiaries, when such was not and is not the fact, 
and erroneously to believe that said glass tubes are metal tubes, in 
which the technical elements are sealed in a vacuum of steel, when 
such is not the fact, to the injury of said Radio Corporation of 
America and its subsidiaries, and to the injury of other competitors 
of the respondent, and unfairly injures the goodwill of said com- 
petitors which they have built up and have had for many years in 
the manufacture, sale and distribution of their respective products 
among the purchasing public in the various parts of the United States 
and in the District of Columbia. 

Par. 5. There are now, and have been for more than one year last 
past, among the competitors of respondent, manufacturers and dis- 
tributors likewise engaged in the business of manufacturing and 
selling in commerce, as herein set out, radio receiving sets and radio 
tubes and supplies, and similar products, who do not misrepresent 
said products and who do not deceive or mislead purchasers or pros- 
pective purchasers of their products by simulating or using the letters 
“R. C. A.,” or by simulating or using the trade name or brand of any 
other competitor, and who do not use the word “metal” as descrip- 
tive of tubes offered for sale and sold by them which are not, in fact, 
tubes in which the technical elements are sealed in a vacuum in steel, 
or such tubes wherein metal functions instead of glass, and who truth- 
fully represent the nature and merits of their products under their own 
trade names and brands, and as of their own manufacture and design. 

Par. 6. The use by respondent of said methods, acts and prac- 
tices as above set forth, have had and now have the tendency and 
capacity to unfairly divert trade to respondent from its competitors, 
to the substantial injury of its competitors in said commerce, and 
also has the tendency and capacity, to injure a substantial portion 
of the public by inducing purchasers and prospective purchasers to 
purchase the products manufactured and sold by respondent as afore- 
said, in and because of the erroneous belief that said products are 
the products of its competitors or as aforesaid, and that its tubes 
are “metal” tubes as such tubes have become popularly known to 
the trade and purchasing public. 

Par. 7 The aforesaid methods, acts and practices of the respond- 
ent are all to the prejudice of the public and of respondent’s com- 
petitors, as hereinabove alleged, and said methods, acts and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on December 23, 1936, issued, and 
served its complaint in this proceeding upon respondent, Sun Radio 
Service & Supply Corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. On January 6, 1937, the respondent filed its answer in 
which answer it admitted all the material allegations of the com- 
plaint to be true and stated that it waived hearing on the charges 
set forth in the said complaint and stated that, without further evi- 
dence or other intervening procedure, the Commission might issue 
and serve upon it findings as to the facts and conclusion and an order 
to cease and desist from the violations of law charged in the com- 
plaint. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Sun Radio Service and Supply 
Corporation, is a corporation organized and existing under and by 
virtue of the laws of the State of Maryland, having its principal 
office and place of business at 938 F Street, N. W., in the city of 
Washington, in the District of Columbia. Respondent, for more 
than one year last past has been, and still is, engaged in the business 
of selling and distributing at retail radio receiving sets, radio tubes, 
and supplies. Among these products which respondent sells in com- 
merce within the District of Columbia and among the various States 
of the United States is the “Automatic Radio.” Respondent adver- 
tises this particular product with the letters “RCA” immediately 
above the words “Auromaric.” Respondent also advertises the 
“Automatic Radio” as “featuring the new Merat tube.” 

Respondent transports its product or causes the same to be trans- 
ported from its place of business in the city of Washington, in the 
District of Columbia, to the purchasers thereof located in various 
States of the United States, and in the District of Columbia. There 
has been for more than one year last past, and still is, a constant cur- 
rent of trade in said product sold and distributed by respondent, in 
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commerce between and among the various States of the United States 
and in the District of Columbia. Respondent is now, and for more 
than one year last past has been, in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the sale and distribution of like and similar products in commerce 
between and among the various States of the United States and in the 
‘District of Columbia. 

Par. 2. The Radio Corporation of America is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal place of business located at 30 
Rockefeller Plaza, in the city of New York and State of New York. 
It is now, and since 1919 has been, engaged in the manufacture, sale 
and distribution of radio receiving sets and radio tubes and supplies 
in commerce between and among the various States of the United 
States and in the District of Columbia, using the letters “RCA” as a 
mark or brand for said radio receiving sets, radio tubes and supplies 
thus manufactured and sold by it and by its owned and controlled 
subsidiaries. It causes said products when sold to be shipped from 
its place of business, or that of its subsidiaries, to purchasers thereof 
located in States of the United States other than the State in which 
such shipments originated. Said Radio Corporation of America has 
built up and enjoys a valuable good will in the said letters “RCA” 
as applied to its said products, particularly radio receiving sets, radio 
tubes, and supplies. Said letters, “RCA” as applied to or used in 
connection with radio receiving sets and radio tubes and supplies, are 
generally recognized and understood by the trade and purchasing 
public to signify products manufactured and sold in commerce between 
and among various States of the United States and in the District of 
Columbia by the said Radio Corporation of America and its sub- 
sidiaries. 

Many purchasers of radio receiving sets have come to prefer the 
comparatively new “metal” tubes for use in radio receiving sets; that is 
to say, tubes in which the technical elements are sealed in a vacuum in 
steel, or tubes wherein metal functions instead of glass. To meet this 
demand the Radio Corporation of America and its subsidiaries and 
other well known manufacturers and distributors of radio receiving 
sets and radio tubes and supplies have developed the new type of 
metal tube hereinabove described and these so-called metal tubes have 
become popularized and sold to purchasers thereof in large quantities. 

Par. 3. In the course and conduct of its business as described in 
paragraph 1 hereof, and for the purpose of creating a demand for its 
products on the part of the purchasing public, the respondent has 
caused advertisements and advertising matter pertaining to certain 
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of its products to be inserted in newspapers having a wide interstate 
circulation, and by said means respondent has caused and now causes 
its said products to be represented, designated and referred to as 


Newest KOs Licensed 
AUTOMATIC 
Featuring the New 
METAL Tube 


and respondent has sold and now sells its products, thus advertised 
and represented in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. The statements and representations set forth in paragraph 
8 hereof, have a tendency and capacity to deceive and mislead pur- 
chasers and prospective purchasers of respondent’s said products into 
the belief: 

(a) That the radio receiving sets advertised and represented by 
respondent as “RCA Automatic, featuring the New Merat Tube,” 
were and are the products of the Radio Corporation of America and 
its subsidiaries. 

(6) That the tubes thus advertised and represented as “Meta” 
tubes are tubes that have become popularized and known to the trade 
and purchasing public as tubes in which the technical elements are 
sealed in a vacuum in steel, or tubes for radio receiving sets wherein 
metal functions instead of glass. 

In truth and in fact, the respondent’s said products were not and 
are not products made or manufactured by the Radio Corporation 
of America or its subsidiaries referred to in paragraph 2 hereof; and 
the tubes featured in the advertising matter above set out are not 
such tubes as have become popularized and known to the trade and 
purchasing public as “metal” tubes, i. e., tubes in which the technical 
elements are sealed in a vacuum in steel, or tubes for radio receiving 
sets wherein metal functions instead of glass. 

The representations made by the respondent as herein above set 
forth and others similar thereto, are misleading and deceptive and 
have a tendency and capacity to confuse, deceive and mislead, and 
have confused, misled, and deceived purchasers and prospective pur- 
chasers into the erroneous beliefs herein above described to the injury 
of said Radio Corporation of America and its subsidiaries and of 
other competitors of respondent, which said competitors have built up 
and have for many years enjoyed valuable goodwill as aforesaid, in 
the manufacture, sale and distribution of their respective products 
among the purchasing public in various parts of the United States 
and in the District of Columbia. 
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Par. 5. There are among the public, many purchasers of radio 
receiving sets, radio tubes and radio supplies, who use the products 
of the Radio Corporation of America and its subsidiaries in pref- 
erence to products manufactured and sold by competitors, believing 
that the products manufactured and sold by said Radio Corporation 
of America and its subsidiaries are superior in quality to those of 
competing products. 

Par. 6. There are now, and have been for more than one year last 
past, among the competitors of respondent, manufacturers and dis- 
tributors, likewise engaged in the business of manufacturing and sell- 
ing in commerce, as herein set out, radio receiving sets and radio 
tubes and supplies, and similar products, who do not misrepresent 
said products and who do not deceive or mislead purchasers or 
prospective purchasers of their products by simulating or using the 
letters “RCA,” or by simulating or using the trade name or brand 
of any other competitor, and who do not use the word “metal” as 
descriptive of tubes offered for sale and sold by them which are not, 
in fact, tubes in which the technical elements are sealed in a vacuum 
in steel, or such tubes wherein metal functions instead of glass, and 
who truthfully represent the nature and merits of their products 
under their own trade names and brands and as being of their own 
manufacture and design. 

Par. 7. The use by respondent of said methods, acts, and practices, 
as above set forth, have had and now have the tendency and capacity 
to unfairly divert trade to respondent from its competitors, to the 
substantial injury of said Radio Corporation of America and its sub- 
sidiaries and of other competitors, and also has the tendency and 
capacity to injure a substantial portion of the public by inducing 
purchasers and prospective purchasers to purchase the products 
manufactured and sold by respondent, as aforesaid, in and because 
of the erroneous beliefs that said products are the products of the 
Radio Corporation of America and its subsidiaries, as aforesaid. and 
that its tubes are “metal” tubes as such tubes have become popularly 
known to the trade and purchasing public. 


CONCLUSION 


The aforesaid acts and practices of the respondent Sun Radio 
Service and Supply Corporation, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed on 
January 6, 1937, by respondent admitting all the material allegations 
of the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Sun Radio Service and Supply 
Corporation, a corporation, its officers, representatives, agents, and 
employees, in connection with the offering for sale, sale, and distribu- 
tion of radio receiving sets and radio tubes and supphes in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from: 

1. Representing, directly or indirectly, through the use of the letters 
“RCA,” or through any other means, that said radio receiving sets, 
radio tubes and supplies are manufactured by the Radio Corporation 
of America or any of its subsidiaries; 

2. Representing that the radio tubes offered for sale and sold by 
it, either alone or in connection with its radios, are “new Mera tubes,” 
until and unless said tubes are those known to the trade and purchas- 
ing public as “metal” tubes in which the technical elements are sealed 
in a vacuum in steel, or wherein metal functions instead of glass: 

3. Making any other representations of similar tenor or import. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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KELLY BREWING & MALTING COMPANY, TRADING AS 
ROSECREST DISTILLERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2451. Complaint, June 20, 1935—Decision, Jan. 25, 1937 


Where a rectifier and wholesaler of spirituous liquors, principal products of 
which were blended whiskies, distilled gin, apple brandy, and bottled 
straight whiskies, and, excepting production of gin by redistillation of 
tax-p2id purchased alcohol over juniper berries and other aromatics, pro- 
ducing no spirits by distillation, and with no place therefor, but purchasing 
all its distilled spirits requirements from others, and selling its said 
products to wholesale and retail purchasers thereof in other States and 
in the District of Columbia, in substantial competition with those engaged 
in the manufacture by distillation of whiskies, gins, and other spirituous 
beverages, and in selling same in trade and commerce as above set forth, 
and with those engaged in purchasing, rectifying, blending, and bottling 
such beverages and in similarly selling same, and including among said 
competitors those who, as manufacturers and distillers of whiskies, gins, 
and other spirituous beverages sold by them, from mash, wort or wash as 
above set forth, truthfully use words “distillery,” “distilleries,” “distillers,” 
or “distilling” as a part of their corporate or trade names and on their 
stationery and advertising and on the labels of the bottles in which they 
sell and ship their said products, and those who, engaged in purchasing, 
rectifying, blending, bottling, and selling such various products, do not use 
aforesaid words as above set forth— 

Represented, through use of word “Distillers” in its corporate name, printed 
on its stationery and advertising and on the labels attached to the bottles 
in which it sells and ships its said products and in various other ways, 
to its customers and furnished them with the means of representing to 
their vendees, both retailers and ultimate consuming public, that it was a 
distiller and that the whiskies, gins, and other spirituous beverages con- 
tained in such bottles were by it made through process of distillation 
from mash, wort, or wash, uotwithstanding fact it did not thus distill 
said various spirituous beverages, thus bottled, labled, sold, and trans- 
ported by it, by process of original and continuous distillation as above 
set forth, through continuous closed pipes and vessels until manufacture is 
complete, as long definitely understood from word “Distillers” in connec- 
tion with liquor industry, in the trade and by the consuming public, and 
was not a distiller, for the purchase of the bottled liquors of which there is 
a preference on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into 
the beliefs that it was a distiller and that the whiskies, gins and other 
spirituous beverages sold by it were by it made and distilled from mash, 
wort, or wash as aforesaid, and of inducing dealers and purchasing public, 
in such beliefs, to buy its said whiskies, ete., bottled and sold by it, and 
of thereby diverting trade to it from its competitors who do not, by their 
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corporate or trade names or in any other manner, misrepresent that they 
are manufacturers by distillation from mash, etc., as above set forth, of 
their said products; to the substantial injury of substantial competition 
in commerce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Ur. Walter A. Kelly, of Paterson, N. J., for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Kelly 
Brewing & Malting Company, a corporation, trading under the name 
and style Rosecrest Distillers, hereafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New Jersey, with its 
principal office and place of business in the city of Paterson, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of purchasing, rectifying, blending, and bot- 
tling whiskies, gins, and other spirituous beverages and in the sale 
thereof in constant course of trade and commerce between and 
among the various States of the United States and in the District of 
Columbia. In the course and conduct of its said business, it causes its 
said products when sold to be transported from its place of business 
aforesaid into and through various States of the United States to 
the purchasers thereof, consisting of wholesalers and retailers lo- 
cated in other States of the United States and the District of Co- 
lumbia. In the course and conduct of its business as aforesaid, re- 
spondent is now, and for more than one year last past has been, in 
substantial competition with other corporations and with individ- 
uals, partnerships, and firms engaged in the manufacture by distil- 
lation of whiskies, gins, and other spirituous beverages and in the 
sale thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia; and 
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in the course and conduct of its business as aforesaid, respondent is 
now, and for more than one year last past has been, in substantial 
competition with other corporations, and with individuals, firms, 
and partnerships engaged in the business of purchasing, rectifying, 
blending and bottling whiskies, gins, and other spirituous beverages 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent has upon its said premises a still which it uses in the 
production of gin by a process of rectification, whereby alcohol pur- 
chased but not produced by respondent is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller as defined by Sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public or the liquor industry. For 
a long period of time the word “Distillers” when used in connection 
with the liquor industry and the products thereof has had and still 
has a definite significance and meaning to the minds of the whole- 
salers and retailers in such industry and to the ultimate purchasing 
public, to wit: those who manufacture such liquors by the process 
of original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is completed; and a substantial portion of the purchasing 
public prefers to buy spirituous liquors prepared and bottled by 
distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its trade name, printed on its sta- 
tionery and advertising, and on the labels attached to the bottles in 
which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti- 
mate consuming public, that respondent is a distiller and that the 
whiskies, gins, and other spirituous beverages therein contained were 
by it manufactured through the process of distillation from mash, 
wort, or wash, as aforesaid, when, as a matter of fact, respondent 
is not a distiller, does not distill the said whiskies, gins, and other 
spirituous beverages by it so bottled, labeled, sold, and transported, 
and merely by the use of a still operated by it as aforesaid in the 
rectification of alcoholic spirits by redistillation over juniper berries 
and other aromatics does not distill the gins by it so bottled, labeled, 
sold, and transported in the sense in which the word “distilled” is 
commonly accepted and understood by those engaged in the liquor 
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trade and the public. Respondent does not own, operate, or control 
any place or places where such beverages are manufactured by the 
process of distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, 
and other spirituous beverages sold by them and who truthfully use 
the word “distillery,” “distilleries,” “distillers,” or “distilling” as a 
part of their corporate or trade names and on their stationery and 
advertising, and on the labels of the bottles in which they sell and 
ship such products. There are also among such competitors corpora- 
tions, firms, partnerships, and individuals engaged in the business of 
purchasing, rectifying, blending, bottling, and selling whiskies, gins, 
and other spirituous beverages who do not use the word “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corporate 
or trade names, nor on their stationery or advertising, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

Par. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the beliefs 
that respondent is a distiller and that the whiskies, gins, and other 
spirituous beverages sold by the respondent are manufactured and 
distilled by it from mash, wort or wash, as aforesaid, and is calcu- 
lated to and has the capacity and tendency to and does induce deal- 
ers and the purchasing public acting in such beliefs, to purchase the 
whiskies, gins, and other spirituous beverages bottled and sold by 
the respondent, thereby diverting trade to respondent from its com- 
petitors who do not by their corporate or trade names or in any other 
manner misrepresent that they are manufacturers by distillation 
from mash, wort, or wash, of such products, and thereby respondent 
does substantial injury to substantial competition in interstate 
commerce. 

Par. 6, The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 20, 1935, issued and served its 
complaint in this proceeding upon respondent, Kelly Brewing & 
Malting Company, a corporation, trading under the name and style 
Rosecrest Distillers, charging it with the use of unfair methods of 
competition in commerce, in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by PGad B. Morehouse, 
attorney for the Commission, before John L. Hornor, an examiner 
of the Commission, theretofore duly designated by it, and no testi- 
mony was offered by respondent in opposition to the allegations of 
the complaint; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, brief in support of the complaint (brief in opposition 
thereto and oral arguments of counsel having been waived) ; and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent is a corporation, organized and existing 
under the laws of the State of New Jersey, with its office and prin- 
cipal place of business at No. 122 Straight Street, in the city of 
Paterson in said State, where, from the date of its incorporation in 
1923 until about July 1, 1935, it engaged in the business of a rectifier 
and wholesaler of spirituous liquors under basic permit No. R-894 
from the Federal Government. It had a capitalization of $1,000,000, 
with $346,000 paid in. Its principal products were blended whiskies, 
distilled gin, apple brandy, and bottled straight whiskies. Except 
for the production of gin by the redistillation of tax-paid purchased 
alcohol over juniper berries and other aromatics, it never produced 
any spirits by distillation, nor had a place therefor. Although char- 
tered to deal in malts and beers, it had no place or brewing house 
or buildings wherein and by means of which are carried out the 
customary actual processes of preparing beers or ales, and in fact it 
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never handled such products in any manner, so that this case deals 
entirely with its use of the word “Distillers” in its trade name. 

During the aforesaid period, while it was engaged in business, it 
purchased its alcohol from the Roseville Commercial Alcohol Cor- 
poration, and its entire quantity of other distilled spirits require- 
ments from others. During its business operations it bottled and 
sold approximately 6,700 gallons of blended and straight whiskies 
and about 5,000 gallons of gin. In the course and conduct of its 
said business it caused its said products, when sold, to be transported 
from its place of business as aforesaid into and through various 
States of the United States to the purchasers thereof, consisting of 
wholesalers and retailers located in other States of the United States 
and the District of Columbia. In the course and conduct of its busi- 
ness as aforesaid, respondent was in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the manufacture by distillation of whiskies, gins, and other spirit- 
uous beverages and in the sale thereof in trade and commerce between 
and among the various States of the United States and in the District 
of Columbia; and in the course and conduct of its business as afore- 
said, respondent was in substantial competition with other corpora- 
tions, and with individuals, firms, and partnerships engaged in the 
business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other spirituous beverages and in the sale thereof in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent had upon its said premises a still which it used in the pro- 
duction of gin by a process of rectification, whereby alcohol pur- 
chased but not produced by respondent was redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller, as defined by 
Section 3247 of the Revised Statutes regulating Internal Revenue, 
nor as commonly understood by the public or the liquor industry. 
For a long period of time the word “distillers,” when used in con- 
nection with the liquor industry and the products thereof, has had 
and still has a definite significance and meaning to the minds of the 
wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit: the manufacturers of such liquors by the 
process of original and continuons distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed, 

Par. 38. The attorney for the Commission called a large number of 
witnesses, ten being members of the trade and twenty-two being 
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members of the purchasing public, and with few exceptions the Com- 
mission’s witnesses testified that the word “distillers,” or similar 
words such as “distilling,” “distilleries,” ete., indicate the initial dis- 
tilling process of producing spirituous and alcoholic liquors from 
fermented grain mash, ete., the manufacturer thereof or the place of 
distillation of spirituous and alcoholic liquors. The greater num- 
ber of these witnesses testified that the use of such words would 
induce them or did induce them to purchase the products of the 
concern using such words in their corporate name or on the label of 
the bottle containing the product, in the belief that a distiller’s prod- 
uct would be more uniform and up to certain specifications, and 
a manufacturer’s name should mean something. They testified that 
they preferred buying in as direct a manner as is practical and con- 
sidered distillers as having more responsibility than a rectifier or 
bottler of spirituous liquors. It was testified that the use of the 
word “Distillers” in the corporate name of the respondent would 
indicate to them that the respondent was the actual distiller of the 
product and they would give preference in purchasing a product 
which bore a label containing such corporate name in competition 
with a product bearing a label which did not contain the word 
“distiller” or any word indicating a distilling process in its corporate 
name or otherwise. . 

The Commission finds that there is a substantial portion of the pur- 
chasing public which prefers to buy spirituous liquors prepared and 
bottled by distillers. 

Par. 4. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sold and shipped its said products, and in various other 
ways, respondent represented to its customers and furnished them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that respondent was a distiller, and 
that the whiskies, gins, and other spirituous beverages therein con- 
tained were by it manufactured through the process of distillation 
from mash, wort, or wash, as aforesaid, when, as a matter of fact, 
respondent was not a distiller, does not now and never did distill 
the said whiskies, gins, and other spirituous beverages by it so bot- 
tled, labeled, sold, ard transported, and merely by the use of a still 
operated by it as aforesaid in the rectification of alcoholic spirits 
by redistillation over juniper berries and other aromatics, did not 
distill the whiskies, gins, and other spirituous beverages by it so 
bottled, labeled, sold, and transported in the sense in which the word 
“distilled” is commonly accepted and understood by those engaged 
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in the liquor trade and by the public. Respondent does not now 
and never did own, operate, or control any place or places where such 
beverages were manufactured by the process of distillation from 
mash, wort, or wash. 

Par. 5. There were among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 here- 
of, corporations, firms, partnerships, and individuals who manufac- 
tured and distilled from mash, wort, or wash, as aforesaid, whiskies, 
gins, and other spirituous beverages sold by them and who truthfully 
used the words “distillery,” “distilleries,” “distillers,” or “distilling” 
as a part of their corporate or trade names and on their stationery 
and advertising, and on the labels of the bottles in which they sold 
and shipped such products. There were also among such competitors, 
corporations, firms, partnerships, and individuals engaged in the busi- 
ness of purchasing, rectifying, blending, bottling, and selling whiskies, 
gins, and other spirituous beverages, who did not use the words “dis- 
tillery,” “distilleries,” “distilling,” or “distillers” as a part of their 
corporate or trade names, nor on their stationery or advertising, nor 
on the labels attached to the bottles in which they sold and shipped 
their said products. 

Par. 6. Representation by respondent, as set forth in paragraph 3 
hereof, was calculated to and had the capacity and tendency to and 
did mislead and deceive dealers and the purchasing public into the 
beliefs that respondent was a distiller and that the whiskies, gins, 
and other spirituous beverages sold by the respondent were manufac- 
tured and distilled by it from mash, wort, or wash, as aforesaid, and 
was calculated to and had the capacity and tendency to and did in- 
duce dealers and the purchasing public, in such beliefs, to purchase 
the whiskies, gins, and other spirituous beverages bottled and sold by 
the respondent, thereby diverting trade to respondent from its com- 
petitors who did not by their corporate or trade names or in any other 
manner misrepresent that they were manufacturers by distillation 
from mash, wort, or wash, of such products, and thereby respondent 
did substantial injury to substantial competition in interstate 
commerce. 

About July 1, 1935, respondent went into the hands of receivers and 
its assets were sold, with the exception of a building in which had 
been installed its gin still. It has retained its corporate existence, 
and the Commission can have no assurance that in the absence of a 
prohibitive order, respondent may not at some future time renew the 
violations of law charged herein. 

Par. 7. Because of existing regulations, and regulations proposed 
under the Federal Alcohol Administration Act, approved August 29, 
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1935 (49 Stat. 977), and which regulations became effective as of 
August 15, 1936, providing that rectifiers who redistill purchased 
alcohol over juniper berries and other aromatics may label such re- 
sulting product “distilled gin,” and requiring that the labels state who 
distilled it, the Commission has excepted gins produced by respondent 
by redistillation of alcohol over juniper berries and other aromatics 
from the prohibitions of its order. 


CONCLUSION 


The aforesaid acts and practices of the said respondent, under the 
conditions and circumstances hereinbefore described, were to the 
prejudice of the public and respondent’s competitors, and were unfair 
methods of competition in interstate commerce, constituting a viola- 
tion of an Act of Congress approved September 26, 1914, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John L. Hornor, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, and no testimony being 
offered in opposition thereto, brief filed herein by PGad B. More- 
house, counsel for the Commission (brief of counsel for respondent 
and oral argument having been waived), and the Commission having 
made its findings as to the facts and its conclusion that said re- 
spondent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Kelly Brewing & Malting Com- 
pany, a corporation, trading under the name and style Rosecrest Dis- 
tillers, its officers, representatives, agents, and employees, in connec- 
tion with the sale, offering for sale, and distribution in interstate 
commerce or in the District of Columbia, of whiskies, gins, and all 
other spirituous beverages, except gins produced by it through a 
process of rectification whereby alcohol purchased but not produced 
by respondent is redistilled over juniper berries and other aromatics, 
do cease and desist from: 

Representing, through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
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way by word or words of like import, (a) That it is a distiller of 
whiskies, gins, or any other spirituous beverages; (b) That the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) That it owns, operates, or 
controls a place or places where any such products are by it manufac- 
tured by a process of original and continuous distillation from mash, 
wort, or wash, through continuous closed pipes and vessels until the 
mp aitiebate ehersaee is completed, unless and until respondent aan 
actually own, operate, or control such a place or places. 

It.4s te ordered, That the said respondent, within 60 dae 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing, setting forth 
in detail the manner and form in which it is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 


FEDERAL DISTILLERS CORPORATION 


COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2439. Complaint, June 18, 1935—Order, Jan. 27, 1937 


Consent order requiring respondent corporation, its officers, ete., in connection 
with sale or offer, in interstate commerce and in District of Columbia, of 
whiskies, gins, and other alcoholic beverages produced by it, but excepting 
gins produced by it through process of rectification whereby alcohol pur- 
chased, but not produced, by it is redistilled as specified, to cease and 
desist from representing, through use of word “Distillers” in its corporate 
name and on its stationery, advertising, etc., or in any other way, that it 
is a distiller of whiskies, gins, or other alcoholic beverages or that said 
whiskies, etc., were by it made through process of distillation or that it 
owns, operates, or controls a place where such products are thus made, 
unless and until it shall own, operate, or control a place or places where 
such products are by it manufactured through process of original and 
continuous distillation from mash, wort, or wash through continuous closed 
pipes and vessels until manufacture is complete. 


Mr. PGad B. Morehouse for the Commission. 
Devine, Kent & Devine, of Detroit, Mich., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Federal 
Distillers Corporation, a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Michigan, with its 
office and principal place of business in the city of Detroit, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of purchasing, rectifying, blending, and 
bottling whiskies, gins, and other alcoholic beverages in a rectifying 
plant, and in the sale thereof in constant course of trade and com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
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said business it causes its said products when sold to be transported 
from its place of business aforesaid into and through various States 
of the United States to the purchasers thereof, consisting of whole- 
salers and retailers, located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid, respondent is now, and for more than one year last 
past has been, in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the manu- 
facture by true distillation of whiskies, gins, and other alcoholic 
beverages from mash, wort, or wash, and in the sale thereof in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia; and in the course and con- 
duct of its business as aforesaid respondent is, and for more than 
one year last past has been, in substantial competition with other 
corporations and with individuals, firms, and partnerships engaged 
in the business of purchasing, rectifying, blending, and bottling 
whiskies, gins, and other alcoholic beverages in rectifying plants 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re- 
spondent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute re- 
spondent a distillery or a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un- 
derstood by the public and the liquor industry. For a long period of 
time the word “distillers” when used in connection with the liquor in- 
dustry and with the products thereof has had and still has a definite 
significance and meaning to the minds of wholesalers and retailers in 
such industry and to the ultimate purchasing public, to wit: those 
who manufacture alcoholic liquors by an original and continuous dis- 
tillation from mash, wort or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a substan- 
tial portion of the purchasing public prefers to buy spirituous liquors 
bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery, catalogs, advertising, and on the labels attached to the 
bottles in which it sells and ships its said products, and in various 
other ways, respondent represents to its customers and furnishes 
them with the means of representing to their vendees, both retailers 
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and the ultimate consuming public, that it is a distiller and that the 
said whiskies, gins, and other alcoholic beverages therein contained 
were by it manufactured through the process of distillation from 
mash, wort, or wash, when, as a matter of fact, respondent is not 
a distiller, does not distill the said whiskies, gins, and other alcoholic 
beverages by it so bottled, labeled, sold, and transported, and merely 
by the use of a still operated by it as aforesaid in the rectification 
of alcoholic spirits by redistillation over juniper berries and other 
aromatics, does not distill the whiskies, gins, and other alcoholic 
beverages by it so bottled, labeled, sold, and transported in the sense 
in which the word “distillers” is commonly accepted and understood 
by those engaged in the liquor trade and the public. Respondent does 
not own, operate, or control any place or places where alcoholic 
beverages are manufactured by a process of original and continuous 
distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other alco- 
holic beverages sold by them and who truthfully use the words “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, catalogs, adver- 
tising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
other alcoholic beverages who do not use the words “distillery,” “dis- 
tilleries,” “distilling,” or “distillers” as a part of their corporate or 
trade names, nor on their stationery, catalogs, advertising, nor on 
the labels attached to the bottles in which they sell and ship their 
said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 38 hereof, are calculated to and have a capacity and tend- 
ency to and do mislead and deceive dealers and the purchasing 
public into the beliefs that respondent is a distiller and that the 
whiskies, gins, and other alcoholic beverages sold by respondent are 
manufactured or distilled by it from mash, wort, or wash by one 
continuous process and are calculated to and have the capacity and 
tendency to and do induce dealers and the purchasing public, acting 
in such beliefs, to purchase the whiskies, gins, and other alcoholic 
beverages rectified and bottled by the respondent, thereby diverting 
trade to respondent from its competitors who do not by their cor- 
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porate or trade name or in any other manner misrepresent that they 
are distillers, and thereby respondent does substantial injury to 
substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


ORDER TO CEASE AND DESIST 


This proceeding having come on to be heard by the Federal Trade 
Commission upon the complaint hereinbefore issued and served upon 
Federal Distillers Corporation, respondent herein, and the said re- 
spondent’s written answer made thereto, waiving the taking of testi- 
mony, findings as to the facts, filing of briefs, oral argument and all 
other intervening procedure, and consenting that an order shall issue 
herein for it to cease and desist from methods of competition charged 
in the complaint, and the Commission being fully advised in the 
premises, having thereupon concluded that respondent has violated 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is now ordered, That the respondent, Federal Distillers Cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the sale, offering for sale and distribution in inter- 
state commerce and in the District of Columbia of whiskies, gins, 
and all other alcoholic beverages, except gins by it produced through 
a process of rectification whereby alcohol purchased but not pro- 
duced by respondent is redistilled over juniper berries and other 
aromatics, do cease and desist from: 

Representing through the use of the word “Distillers,” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships its said products, or in 
any other way by word or words of like import, that (a) it is a 
distiller of whiskies, gins, and other alcoholic beverages; or (b) the 
said whiskies, gins, and other alcoholic beverages were by it manu- 
factured through the process of distillation; or (c) it owns, operates, 
or controls a place or places where such beverages are manufactured 
by the process of distillation, unless and until the said respondent 
shall own, operate, or control a place or places where such whiskies, 
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gins, and other alcoholic beverages are by it manufactured through 
a process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed. 

It is further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall 
file with the Commission a report or reports in writing setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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REO DISTILLERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 1933.1 


Docket 2410. Complaint, May 24, 1935—Decision, Jan, 28, 1937 


Where a corporation engaged as rectifier and wholesaler of spirituous liquors, 
in purchasing, rectifying, blending, and bottling whiskies, gins, and other 
such liquors, and in the making of gin, with a still which it used therefor, 
by redistillation of purchased alcohol, not produced by it, over juniper 
berries and other aromatics, and in selling its aforesaid various products 
to wholesalers and retailers in other States and in the District of Columbia, 
in substantial competition with those engaged in the manufacture by dis- 
tillation of whiskies, gins, and other spirituous beverages and in selling 
game in trade and commerce among the yarious States and in said District, 
and with those engaged in purchasing, rectifying, blending, and bottling such 
various beverages, and similarly selling same, and including among said com- 
petitors those who, as manufacturers and distillers of whiskies, gins, and 
other such beverages sold by them by process of original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
and vessels until manufacture is complete, truthfully use words “distillery,” 
“distilleries,” “distillers,” or “distilling” as a part of their corporate or 
trade names and on their stationery and advertising and on the labels of the 
bottles in which they sell and ship their said products, and those who, 
engaged in purchasing, rectifying, blending, bottling, and selling such 
various products, do not use aforesaid words as above set forth— 

Represented, through use of word “Distillers” in its corporate name, printed 
on its stationery and advertising and on the labels attached to the bottles 
in which it sold and shipped its said products, and in various other ways 
to its customers, and furnished same with the means of representing to 
their vendees, both retailers and ultimate consuming public, that it was a 
distiller and that the whiskies, gins, and other spirituous beverages contained 
in such bottles were by it made through process of distillation as aforesaid, 
notwithstanding fact it did not thus distill said various beverages, thus 
bottled, labeled, sold, and transported by it, through aforesaid process of 
original and continuous distillation as above set forth, as long definitely 
understood from word “distiller” used in connection with liquor industry 
and products thereof in the trade and by the ultimate purchasing public, 
and did not own, operate, or control any place or places where such beverages 
were made by process of distillation from mash, wort, or wash, and was 
not a distiller, for the purchase of the bottled liquors of which there is a 
preference on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that it was a distiller and that the whiskies, gins, and other spirituous 


1 Count Two of the complaint, under the National Industrial Recovery Act, dismissed by 
weason of decision in A. L, A. Schechter Poultry Corp. v. U. 8., 295 U. S. 495. 
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beverages sold by it were by it made and distilled from mash, wort, or wash, 
as aforesaid, and of inducing dealers and such public, in such belief, to buy 
its said whiskies, etc., bottled and sold by it, and of thereby diverting trade 
to it from its competitors who did not, by their corporate or trade names 
or in any other manner, misrepresent that they were manufacturers by 
distillation from mash, wort, or wash of such products; to the substantial 
injury of substantial competition in commerce: 

Heid, That such acts and practices, under the conditions and circumstances 
set forth, were to the prejudice of the public and competitors and consti- 
tuted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Kessler & Kessler, of Newark, N. J., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Reo Distill- 
ers, Inc., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and in violation of the act of 
Congress approved June 16, 1933, known as the “National Industrial 
Recovery Act,” and it appearing to the said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Count 1 


Paracraru 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New Jersey, with its 
office and principal place of business in the city of Newark, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a rectifier and wholesaler of liquors, pur- 
chasing, retifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and selling the same at wholesale in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of its said business, it causes its said products when sold 
to be transported from its place of business aforesaid into and 
through various States of the United States to the purchasers thereof, 
consisting of wholesalers and retailers, some located within the State 
of New Jersey and some located in other States of the United States 
and the District of Columbia. In the course and conduct of its busi- 
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ness as aforesaid respondent is now, and for more than one year last 
past has been, in substantial competition with other corporations and 
with individuals, partnerships, and firms engaged in the manufacture 
by distillation of whiskies, gins, and other spirituous beverages and in 
the sale thereof in trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid respondent 
is, and for more than one year last past has been, in substantial 
competition with other corporations, and with individuals, firms, 
and partnerships engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies, gins, and other spiritous beverages 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid 
respondent has, upon its premises, a still which it uses in the produc- 
tion of gin by a process of rectification whereby alcohol, purchased 
but not produced by respondent, is redistilled over juniper berries and 
other aromatics. Such rectification of alcoholic spirits does not make 
or constitute respondent a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly under- 
stood by the public and the liquor industry. Fora long period of time 
the word “distillers” when used in connection with the liquor industry 
and with the products thereof has had and still has a definite signfi- 
cance and meaning to the minds of wholesalers and retailers in such 
industry and to the ultimate purchasing public, to wit, the manufac- 
turers of such liquors by the process of original and continuous distilla- 
tion from mash, wort, or wash, through continuous closed pipes and 
vessels until the manufacture thereof is complete, and a substantial 
portion of the purchasing public prefers to buy spirituous liquors 
bottled by the actual distillers and manufacturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells and 
ships its said products, and in various other ways, respondent repre- 
sents to its customers and furnishes them with the means of represent- 
ing to their vendees, both retailers and the ultimate consuming public, 
that the whiskies, gins, and other spirituous beverages therein con- 
tained were by its manufactured through the process of distillation 
from mash, wort, or mash, as aforesaid, when, as a matter of fact 
respondent is not a distiller, does not distill the said whiskies, gins, 
or other spirituous beverages by it so bottled, labeled, sold, and trans- 
ported, and does not own, operate, or control any place or places where 
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such beverages are manufactured by the process of distillation from 
mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery, and on the 
labels of the bottles in which they sell and ship such products. There 
are also among such competitors corporations, firms, partnerships, 
and individuals engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies, gins, and other spirituous beverages 
who do not use the words “distillery,” “distilleries,” “distilling,” or 
“distillers” as a part of their corporate or trade names, nor on their 
stationery, nor on the labels attached to the bottles in which they sell 
and ship their said products. 

Par. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the belief 
that the whiskies, gins, and other spirituous beverages sold by the 
respondent are manufactured and distilled by it from mash, wort, 
or wash, as aforesaid, and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, acting 
in such belief, to purchase the whiskies, gins, and other spirituous 
beverages bottled and sold by the respondent, thereby diverting trade 
to respondent from its competitors who do not by their corporate or 
trade name or in any other manner misrepresent that they are manu- 
facturers by distillation from mash, wort, or wash of whiskies, gins, 
and other spirituous beverages, and thereby respondent does substan- 
tial injury to substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Count 2 


Paracraru 1, Respondent is a corporation organized, existing and 
doing business under the laws of the State of New Jersey, with its 
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office and principal place of business in the city of Newark, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a rectifier and wholesaler of liquors, pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and selling the same at wholesale in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of its said business, it causes its said products when sold 
to be transported from its place of business aforesaid into and 
through various States of the United States to the purchasers thereof, 
consisting of wholesalers and retailers, some located within the 
State of New Jersey and some located in other States of the United 
States and the District of Columbia. In the course and conduct of 
its business as aforesaid respondent is now, and for more than one 
year last past has been, in substantial competition with other cor- 
porations and with individuals, partnerships, and firms engaged in 
the manufacture by distillation of whiskies, gins, and other spiritu- 
ous beverages and in the sale thereof in trade and commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia; and in the course and conduct of its business 
as aforesaid respondent is, and for more than one year last past has 
been, in substantial competition with other corporations, and with 
individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Pars, 2, 3, 4, and 5. As grounds for these paragraphs of this com- 
plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this com- 
plaint to the same extent as though the several allegations thereof 
were set out at length and in separate paragraphs herein, and the 
said paragraphs 2, 3, 4, and 5 of count 1 of this complaint are incor- 
porated herein by reference and adopted as the allegations of para- 
graphs 2, 3, 4, and 5, respectively, of this count, and are hereby 
charged as fully and as completely as though the several averments 
of the said paragraphs of count 1 were separately set out and 
repeated verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933 (48 Stat. 195 C. 90), the 
President of the United States, by Executive Order No. 6182, of June 
26, 1933, as supplemented by Executive Order No. 6207, of July 21, 
1933, and Executive Order No. 6345, of October 20, 1933, delegated 
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to H. A. Wallace as Secretary of Agriculture certain of the powers 
vested in the President of the United States by the aforesaid act. 

Under and pursuant to the delegation of such powers, the said Sec- 
retary of Agriculture pursuant to Section 3 (d) of the act and 
Executive orders under the act, upon his own motion presented a 
Code of Fair Competition for the Distilled Spirits Rectifying Indus- 
try after due notice and opportunity for hearing in connection there- 
with had been afforded interested parties, including respondent, in 
accordance with Title I of the National Industrial Recovery Act and 
applicable regulations issued. thereunder, to the President of the 
United States who approved the same on the 9th day of December 
1938, thereby constituting the said code a Code of Fair Competition 
within the meaning of the said National Industrial Recovery Act, 
for the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to 
the said Code in the following words, to wit: 

That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commerce, which tend to diminish the amount thereof; (b) 
to provide for the general welfare by promoting the organization of industry 
for the purposes of cooperative action among trade groups; (c) to eliminate 
unfair competitive practices; (d@) to promote the fullest possible utilization of 
the present productive capacity of industries; (c) to avoid undue restriction 
of production (except as may be temporarily required); (f) to increase the 
consumption of industrial and agricultural products by increasing purchasing 
power; and (g) otherwise to rehabilitate industry. 

By his approval of the said Code on December 9, 1933, the Presi- 
dent of the United States, pursuant to the authority vested in him by 
Title I of the National Industrial Recovery Act aforesaid, made and 
issued his certain written Executive Order, wherein he adopted and 
approved the report, recommendations and findings of the said Sec- 
retary of Agriculture, and ordered that the said Code of Fair Com- 
petition be, and the same thereby was approved, and by virtue of the 
National Industrial Recovery Act aforesaid, the following provision 
of Article V of said Code became and still is one of the standards of 
fair competition for the Distilled Spirits Rectifying Industry and 
is binding upon every member of said Industry and this respondent; 


The following practices constitute unfair methods of competition and shall 
not be engaged in by any member of the industry: 

Section 1. False Advertising—To publish or disseminate in any manner any 
false advertisement of any rectified product. Any advertisement shall be 
deemed to be false if it is untrue in any particular, or if directly or by 
ambiguity, omission or inference it tends to create a misleading impression. 
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Par. 7. The use by respondent of the word “Distillers” in its cor- 


porate name, printed upon its stationery and on the labels attached 
to the bottles in which it sells and ships such products and in various 
other ways, constitutes false advertising within the meaning of the 
aforesaid provisions of said Article V and tends to and does create 
the misleading impression that respondent is engaged in the business 
of distilling spirits from mash, wort, or wash, that the spirituous 
beverages by it so sold and transported have been prepared and _bot- 
tled by the original distillers thereof, and that the whiskies, gins, 
and other spirituous beverages sold by respondent have been manu- 
factured and distilled by it from mash, wort, or wash as aforesaid, all 
contrary to the provisions of Section 1, Article V, of the Code 
aforesaid. 

Par. 8. The above alleged methods, acts, and practices of the re- 
spondent are and have been in violation of the standard of fair com- 
petition for the Distilled Spirits Rectifying Indusiry of the United 
States. Such violation of such standard in the aforesaid transac- 
tions in interstate commerce and other transactions which affect in- 
terstate commerce in the manner set forth in paragraph 5 of count 1 
hereof, are in violation of Section 3 of Title I of the National In- 
dustrial Recovery Act and they are unfair methods of competition 
in commerce within the meaning of the Federal Trade Commission 
Act as amended. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on May 24, 1935, issued and served 
its complaint in this proceeding upon respondent, Reo Distillers, 
Inc., charging it with the use of unfair methods of competition in 
commerce, in violation of the provisions of said act. After the is- 
suance of said complaint and the filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by PGad B. Morehouse, attorney for the 
Commission, before John L, Hornor, an examiner of the Commission 
theretofore duly designated by it, and no testimony was offered by 
respondent in opposition to the allegations of the complaint; and 
said testimony and other evidence were duly recorded and filed in 
the oflice of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
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plaint the answer thereto, testimony and other evidence, briefs in 
support of the complaint (brief in opposition thereto and oral argu- 
ments of counsel having been waived) ; and the Commission having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent is a corporation, organized and existing 
under the laws of the State of New Jersey, with its office and princi- 
pal place of business at 277 Jellif Avenue in the city of Newark in 
said State, where it engaged in the business of a rectifier and whole- 
saler of spirituous liquors from early in the year 1934 until about 
August 14, 1935. Originally incorporated, prior to the repeal of 
prohibition, under the name “Reo Chemical Company,” it changed 
to its present corporate name by amendment of its charter, in 
December 1933. 

Its business consisted of purchasing, rectifying, blending, and 
bottling whiskies, gins, and other spirituous liquors and in the sale 
thereof in constant course of trade and commerce between and among 
the various States of the United States and in the District of Colum- 
bia, doing a business amounting to approximately $800,000 in sales 
annually. It had the kind of plant and equipment ordinarily inci- 
dent to that type of business, located in a three-story brick building. 
The first floor consisted of offices, shipping room, and receiving room ; 
the second floor was the bottling department; and on the third floor 
was located the mixing room, compounding room, receiving room, 
Jaboratory, and a gin still, which still will be hereinafter more fully 
described. 

In the course and conduct of its said business, it caused its said 
products, when sold, to be transported from its place of business 
as aforesaid into and through various States of the United States to 
the purchasers thereof, consisting of wholesalers and retailers located 
in other States of the United States and the District of Columbia. 
In the course and conduct of its business as aforesaid, respondent 
was in substantial competition with other corporations and with 
individuals, partnerships, and firms engaged in the manufacture by 
distillation of whiskies, gins, and other spirituous beverages and 
in the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia ; 
and in the course and conduct of its business as aforesaid, respondent 
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was in substantial competition with other corporations, and with 
individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and in the sale thereof in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent had upon its said premises a still which it used in the 
production of gin by a process of rectification, whereby alcohol pur- 
chased but not. produced by respondent was redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller as defined by 
Section 3247 of the Revised Statutes regulating Internal Revenue, 
nor as commonly understood by the public or the liquor industry. 
For a long period of time the word “distiller,” when used in connec- 
tion with the liquor industry and the products thereof, has had and 
still has a definite significance and meaning to the minds of the 
wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit: the manufacturers of such liquors by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed. 

Par. 3. The attorney for the Commission called a large number of 
witnesses, ten being members of the trade and twenty-two being 
members of the purchasing public, and with few exceptions the 
Commission’s witnesses testified that the word “distillers,” or similar 
words such as “distilling,” “distilleries,” etc., indicate the initial dis- 
tilling process of producing spirituous and alcoholic liquors from 
fermented grain mash, etc., the manufacturer thereof or the place of 
distillation of spirituous and alcoholic liquors. The greater number 
of these witnesses testified that the use of such words would induce 
them or did induce them to purchase the products of the concern 
using such words in their corporate name or on the label of the bottle 
containing the product, in the belief that a distiller’s product would 
be more uniform and up to certain specifications, and a manufactur- 
er’s name should mean something. They testified that they preferred 
buying in as direct a manner as is practical and considered distillers 
as having more responsibility than a rectifier or bottler of spirituous 
liquors. It was testified that the use of the word “Distillers” in the 
corporate name of the respondent would indicate to them that the 
respondent was the actual distiller of the product and they would give 
preference in purchasing a product which bore a label containing such 
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corporate name in competition with a product bearing a label which 
did not contain the word “distiller” or any word indicating a distill- 
ing process in its corporate name or otherwise. 

The Commission finds that there is a substantial portion of the 
purchasing public which prefers to buy spirituous liquors prepared 
and bottled by distillers. 

Par. 4. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sold and shipped its said products, and in various other 
ways, respondent represented to its customers and furnished them 
with the means of representing to their vendees, both retailers and the 
ultimate consuming public, that respondent was a distiller and that 
the whiskies, gins, and other spirituous beverages therein contained 
were by it manufactured through the process of distillation from 
mash, wort, or wash, as aforesaid, when, as a matter of fact, respond- 
ent was not a distiller, does not now and never did distill the said 
whiskies, gins, and other spirituous beverages by it so bottled, labeled, 
sold and transported, and merely by the use of a still operated by it 
as aforesaid in the rectification of alcoholic spirits by redistillation 
over juniper berries and other aromatics did not distill the whiskies, 
gins, and other spirituous beverages by it so bottled, labeled, sold, and 
transported in the sense in which the word “distilled” is commonly 
accepted and understood by those engaged in the liquor trade and by 
the public. Respondent does not now and never did own, operate or 
control any place or places where such beverages were manufactured 
by the process of distillation from mash, wort, or wash. 

Par. 5. There were among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships and individuals who manu- 
factured and distilled from mash, wort, or wash, as aforesaid, whis- 
kies, gins, and other spirituous beverages sold by them and who 
truthfully used the words “distillery,” “distilleries,” “distillers,” or 
“distilling” as a part of their corporate or trade names and on their 
stationery and advertising, and on the labels of the bottles in which 
they sold and shipped such products. There were also among such 
competitors, corporations, firms, partnerships, and individuals en- 
gaged in the business of purchasing, rectifying, blending, bottling, 
and selling whiskies, gins, and other spirituous beverages, who did 
not use the words “distillery,” “distilleries,” “distilling,” or “distill- 
ers,” as a part of their corporate or trade names, nor on their sta- 
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tionery or advertising, nor on the labels attached to the bottles in 
which they sold and shipped their said products. 

Par. 6. Representation by respondent, as set forth in paragraph 3 
hereof, was calculated to and had the capacity and tendency to and 
did mislead and deceive dealers and the purchasing public into the 
beliefs that respondent was a distiller and that the whiskies, gins, 
and other spirituous beverages sold by the respondent were manufac- 
tured and distilled by it from mash, wort, or wash, as aforesaid, and 
was calculated to and had the capacity and tendency to and did 
induce dealers and the purchasing public in such beliefs, to purchase 
the whiskies, gins, and other spirituous beverages bottled and sold by 
the respondent, thereby diverting trade to respondent from its com- 
petitors who did not by their corporate or trade names or in any 
other manner misrepresent that they were manufacturers by distilla- 
tion from mash, wort, or wash, of such products, and thereby respond- 
ent did substantial injury to substantial competition in interstate 
commerce. 

On August 14, 1935, respondent’s complete equipment was seized 
and confiscated by the United States on an income tax levy, and sold 
at auction in October 1935. On May 5, 1936, two of the respondent’s 
corporate officers were sentenced by a Federal Court to terms in the 
United States Northeastern Penitentiary at Lewisburg, Pa., and re- 
spondent has not engaged in this business since the aforesaid seizure. 
Respondent’s corporate charter, however, is still existent, and the 
Commission can have no assurance that in the absence of a prohibi- 
tive order this respondent may not at some future time renew the 
violations of law herein charged. 

Par. 7. The complaint herein was issued May 24, 1935 (just prior 
to the decision of the United States Supreme Court in the case of 
A. L, A. Schechter Poultry Corporation, et al.,v. U. S., 295 U.S. 495), 
and was in two counts. Count 2 charged violation of Section 3 of 
Title I of the National Industrial Recovery Act, which was invali- 
dated by the aforesaid decision. For that reason the Commission is 
dismissing this complaint as to count 2 thereof. 

Par. 8. Because of regulations issued under the Federal Alcohol 
Administration Act approved August 29, 1935 (49 Stat. 977), which 
regulations became effective as of August 15, 1936, providing that 
rectifiers who redistill purchased alcohol over juniper berries and 
other aromatics may label such resulting product “distilled gin,” and 
requiring that the labels state who distilled it, the Commission has 
excepted gins produced by respondent by redistillation of alechol over 
juniper berries and other aromatics from the prohibitions of its order. 
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The aforesaid acts and practices of the said respondent, under the 
conditions and circumstances hereinbefore described, were to the 
prejudice of the public and respondent’s competitors, and were unfair 
methods of competition in interstate commerce, constituting a viola- 
tion of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John L. Hornor, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint—no testimony having 
been offered in opposition thereto—brief filed herein by PGad B. 
Morehouse, counsel for the Commission (counsel for respondent hav- 
ing failed to file brief or request oral argument); and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Reo Distillers, Inc., its officers, 
representatives, agents, and employees, in connection with the sale, 
offering for sale, and distribution in interstate commerce or in the 
District of Columbia, of whiskies, gins, and all other spirituous bev- 
erages, except gins produced by it through a process of rectification 
whereby alcohol purchased but not produced by respondent is redis- 
tilled over juniper berries and other aromatics, do cease and desist 
from: 

Representing, through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising or on the labels attached 
to the bottles in which it sells and ships said products, or in any 
other way by word or words of like import, (a) That it is a distiller 
of whiskies, gins, or any other spirituous beverages; (b) that the 
said whiskies, gins, or other spirituous beverages were by it manu- 
factured through the process of distillation ; or (c) that it owns, 
operates, or controls a place or places where any such products are by 
it manufactured by a process of original and continuous distillation 
from mash, wort, or wash, through continuous closed pipes and ves- 
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sels until the manufacture thereof is completed, unless and until 
respondent shall actually own, operate, or control such a place or 
places. 

It is further ordered, That the said complaint be, and the same 
hereby is, dismissed as to count 2 thereof. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of the service upon it of this order, shall 
file with the Commission a report or reports in writing, setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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In THE MATTER OF 


OSTRUCON DISTILLED PRODUCTS COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2444. Complaint, June 19, 1935—Decision, Jan. 28, 19387 


Where a corporation engaged in purchasing, rectifying, blending, and bottling 
whiskies, gins, and other spirituous liquors, and in the making of gin with a 
still which it used therefor by redistillation of purchased alcohol, not pro- 
duced by it, over juniper berries and other aromatics, and in selling its 
aforesaid various products to wholesalers and retailers in other States and 
in the District of Columbia, in substantial competition with those engaged 
in the manufacture by true distillation of whiskies, gins, and other spirituous 
liquors from mash, wort, or wash, and in selling same in trade and com- 
merce among the various States and in said District, and with those engaged 
in purchasing, rectifying, blending, and bottling such various liquors and 
in similarly selling same, and including among said competitors those who, 
as manufacturers and distillers of whiskies, gins, and other spirituous 
liquors sold by them from mash, wort, or wash, truthfully use words “dis- 
tillery,” “distilleries,” “distillers,” “distilling” or “distilled products” as a 
part of their corporate or trade names, on their stationery, catalogs, adver- 
tising, and labels of the bottles in which they sell and ship their said prod- 
ucts, and those who, engaged in purchasing, rectifying, blending, bottling, 
and selling such various products, do not use aforesaid words as above set 
forth, nor misrepresent themselves as distillers on their letterheads or in- 
voices used to solicit, obtain and retain customers for sale of said products— 

Represented, through use of words “Distilled Products” in its corporate name, 
printed on its stationery, catalogs, advertising, and labels attached to the 
bottles in which it sold and shipped its said products, and through express 
representation upon its letterheads and invoices used to solicit, obtain, and 
retain customers, and in various other ways, to its customers and furnished 
same with means of representing to their vendees, both retailers and ulti- 
mate consuming public, that it was a distiller and that the whiskies, gins, 
and other spirituous beverages contained in such bottles were by it made 
through process of distillation from mash, wort, or wash, notwithstanding 
fact it did not distill the said whiskies, gins, and other spirituous liquors, 
thus bottled, labeled, sold, and transported by it, by process of original 
distillation from mash, wort, or wash through continuous closed pipes and 
vessels until manufacture is complete, as long definitely understood from 
word “distilled” in connection with liquor industry and products thereof, 
in the trade and by the ultimate purchasing public, and did not own, operate, 
or control any place or places where such liquors are made by aforesaid 
process, and was not a distiller, for the purchase of the bottled liquors of 
which there is a preference on the part of a substantial portion of the 
purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that it was a distiller and that the whiskies, gins, and other spirituous 
liquors sold by it were by it made and distilled from mash, wort, or wash 
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by one continuous process, and of inducing dealers and such public, in such 
belief, to buy its said whiskies, ete., rectified and bottled by it, and of 
thereby diverting trade to it from its competitors who do not, by their 
corporate or trade name or in any other manner, misrepresent that they are 
distillers; to the substantial injury of substantial competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and com- 

petitors and constituted unfair methods of competition. 

Mr. PGad B. Morehouse for the Commission. 

Mr. Fred A. Caskey, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Os- 
trucon Distilled Products Co. Inc., hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrapH 1, Respondent is a corporation organized, existing and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of New York, in 
said State. It is now, and for more than one year last past has 
been, engaged in the business of purchasing, rectifying, blending, 
and bottling whiskies, gins, and other spirituous liquors and in the 
sale thereof in constant course of trade and commerce between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of its said business it causes 
its said products when sold to be transported from its place of busi- 
ness aforesaid into and through various States of the United States 
to the purchasers thereof, consisting of wholesalers and retailers, 
located in other States of the United States and the District of Co- 
lumbia. In the course and conduct of its business as aforesaid, re- 
spondent is now, and for more than one year last past has been, in 
substantial competition with other corporations and with individ- 
uals, partnerships, and firms engaged in the manufacture by true 
distillation of whiskies, gins, and other spirituous liquors from mash, 
wort, or wash, and in the sale thereof in trade and commerce be- 
tween and among the various States of the United States and in the 
District of Columbia; and in the course and conduct of its business 
as aforesaid respondent is, and for more than one year last past 
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has been, in substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the business 
of purchasing, rectifying, blending, and bottling whiskies, gins, and 
other spirituous liquors and in the sale thereof in commerce between 
and among the various States of the United States and in the Dis-’ 
trict of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond- 
ent, is redistilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respond- 
ent a distillery or a distiller, as defined by Section 3247 of the Re- 
vised Statutes regulating Internal Revenue, nor as commonly under- 
stood by the public and the liquor industry. For a long period of 
time the word “distilled” when used in connection with the liquor 
industry and with the products thereof has had and still has a defi- 
nite significance and meaning to the minds of wholesalers and retail- 
ers in such industry and to the ultimate purchasing public, to wit, 
spirituous liquors produced by a process of original distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is complete, and a substantial portion 
of the purchasing public prefers to buy spirituous liquors bottled and 
prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by 
the use of the words “Distilled Products” in its corporate name, 
printed on its stationery, catalogs, advertising, and labels attached 
to the bottles in which it sells and ships its said products, together 
with the express representation upon its letterheads and invoices used 
to solicit, obtain and retain customers for the sale of its said products, 
and in various other ways, respondent represents to its customers and 
furnishes them with the means of representing to their vendees, both 
retailers and the ultimate consuming public, that it is a distiller and 
that the said whiskies, gins, and other spirituous liquors therein con- 
tained were by it manufactured through the process of distillation 
from mash, wort, or wash, when, as a matter of fact, respondent is 
not. a distiller, does not distill the said whiskies, gins, and other 
spirituous liquors by it so bottled, labeled, sold, and transported, and 
merely by the use of a still operated by it as aforesaid in the rectifica- 
tion of alcoholic spirits by redistillation over juniper berries and 
other aromatics, does not distill the whiskies, gins, and other spiritu- 
ous liquors by it so bottled, labeled, sold, and transported in the sense 
in which the word “distillers” is commonly accepted and understood 
by those engaged in the liquor trade and the public. Respondent 
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does not own, operate, or control any place or places where spirituous 
liquors are manufactured by a process of original and continuous 
distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash, whiskies, gins, and other 
spirituous liquors sold by them and who truthfully use the word 
“distillery,” “distilleries,” “distillers,” “distilling,” or “distilled prod- 
ucts” as a part of their corporate or trade names and on their sta- 
tionery, catalogs, advertising, and on the labels of the bottles in 
which they sell and ship such products. There are also among such 
competitors corporations, firms, partnerships, and individuals en- 
gaged in the business of purchasing, rectifying, blending, bottling 
and selling whiskies, gins, and other spirituous liquors who do not 
use the words “distillery,” “distilleries,” “distilling,” “distillers,” or 
“distilled products” as a part of their corporate or trade names, 
nor on their stationery, catalogs, advertising, nor on the labels at- 
tached to the bottles in which they sell and ship their said products, 
and who do not misrepresent themselves to be distillers on their 
letterheads or invoices used to solicit, obtain and retain customers 
for the sale of said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous liquors sold by respondent are manufactured or 
distilled by it from mash, wort, or wash by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous liquors rectified and 
bottled by the respondent, thereby diverting trade to respondent from 
its competitors who do not by their corporate or trade name or in any 
other manner misrepresent that they are distillers, and thereby re- 
spondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on June 19, 1935, issued and served its 
complaint in this proceeding upon respondent Ostrucon Distilled 
Products Company, Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission by order entered herein, granted respondent’s 
motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of the com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission the said complaint 
and the substitute answer, briefs and oral arguments of counsel hay- 
ing been waived, and the Commission having duly considered the same 
and being fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1, Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New York with its prin- 
cipal office and place of business at 601 West 26th Street in the city 
of New York in said State. It is now and for more than one year 
last past has been engaged under basic permit from the United States 
Government, designated as R-242, in the business of purchasing, rec- 
tifying, blending, and bottling whiskies, gins and other spirituous 
liquors and in the sale thereof in constant course of trade and com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
said business it causes its said products when sold to be transported 
from its place of business aforesaid into and through various States 
of the United States to the purchasers thereof, consisting of whole- 
salers and retailers, located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid, respondent is now, and for more than one year last past 
has been in substantial competition with other corporations and 
with individuals, partnerships, and firms engaged in the manufac- 
ture by true distillation of whiskies, gins, and other spirituous liquors 
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from mash, wort, or wash, and in the sale thereof in trade and com- 
merce between and among the various States of the United States 
and in the District of Columbia; and in the course and conduct of its 
business as aforesaid respondent is, and for more than one year last 
past has been, in substantial competition with other corporations 
and with individuals, firms, and partnerships engaged in the business 
of purchasing, rectifying, blending, and bottling whiskies, gins, and 
other spirituous liquors and in the sale thereof in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond- 
ent is redistilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respond- 
ent a distillery or a distiller, as defined by Section 3247 of the Re- 
vised Statutes regulating Internal Revenue, nor as commonly under- 
stood by the public and the liquor industry. For a long period of 
time the word “distilled” when used in connection with the liquor 
industry and with the products thereof has had and still has a 
definite significance and meaning to the minds of wholesalers and re- 
tailers in such industry and to the ultimate purchasing public, to wit, 
spirituous liquors produced by a process of original distillation from 
mash, wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is complete, and a substantial portion of the 
purchasing public prefers to buy spirituous liquors bottled and 
prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by the 
use of the words “Ostrucon Distilled Products” in its corporate name 
printed on its stationery, catalogs, advertising, and labels attached to 
the bottles in which it sells and ships its said products, together with 
the express representation upon its letterheads and invoices used to 
solicit, obtain, and retain customers for the sale of its said products, 
and in various other ways, respondent represents to its customers and 
furnishes them with the means of representing to their vendees, both 
retailers and the ultimate consuming public that it is a distiller and 
that the said whiskies, gins, and other spirituous liquors therein con- 
tained were by it manufactured through the process of distillation 
from mash, wort, or wash, when as a matter of fact, respondent is not 
a distiller, does not distill the said whiskies, gins, and other spirituous 
liquors by it so bottled, labeled, sold, and transported, and merely 
by the use of a still operated by it as aforesaid in the rectification of 
alcohohe spirits by redistillation over juniper berries and other aro- 
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matics, does not distill the whiskies, gins, and other spirituous liquors 
by it so bottled, labeled, sold, and transported in the sense in which 
the word “distilled” is commonly accepted and understood by those 
engaged in the liquor trade and the public. Respondent does not own, 
operate, or control any place or places where spirituous liquors are 
manutactured by a process of original and continuous distillation from 
mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort or wash, whiskies, gins, and otlier spiritu- 
ous liquors sold by them and who truthfully use the words “distillery,” 
“distilleries,” “distillers,” “distilling,” or “distilled products” as a part 
of their corporate or trade names and on their stationery, catalogs, 
advertising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors, corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
other spirituous liquors who do not use the words “distillery,” “dis- 
tilleries,” “distilling,” “distillers,” or “distilled products” as a part of 
their corporate or trade names, nor on their stationery, catalogs, ad- 
vertising, nor on the labels attached to the bottles in which they sell 
and ship their said products, and who do not misrepresent themselves 
to be distillers on their letterheads or invoices used to solicit, obtain, 
and retain customers for the sale of said products. 

Par. 5. The representations by respondent, as set forth in paragraph 
3 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous liquors sold by respondent are manufactured or 
distilled by it from mash, wort or wash by one continuous process and 
are calculated to and have the capacity and tendency to and do induce 
dealers and the purchasing public, acting in such beliefs to purchase 
the whiskies, gins, and other spirituous liquors rectified and bottled by 
the respondent, thereby diverting trade to respondent from its com- 
petitors who do not by their corporate or trade name or in any other 
manner misrepresent that they are distillers, and thereby respondent 
does substantial injury to substantial competition in interstate 
commerce, 

CONCLUSION 


The aforesaid acts and practices of the respondent, Ostrucon D!s- 
tilled Products, Inc., are to the prejudice of the public and of re- 
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spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed herein, 
dated April 13, 1936, by respondent, admitting all the material allega- 
tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Ostrucon Distilled Products 
Company, Inc., its officers, representatives, agents, and employees in 
connection with the offering for sale, sale and distribution of whiskies, 
gins, and other spirituous beverages in interstate commerce or in the 
District of Columbia (except gins by it produced through redistilla- 
tion of tax-paid purchased alcohol over juniper berries and other aro- 
matics), do forthwith cease and desist from representing : 

Through the use of the word “Distilled” m its corporate name, on 
its stationery, advertising, or on the labels attached to the bottles in 
which it sells and ships its said products, or in any other way by word 
or words of like import, (a) that it is a distiller of whiskies, gins, or 
other spirituous beverages; or (d) that the said whiskies, gins, or other 
spirituous beverages were by it manufactured through the process of 
distillation; or (¢c) that it owns, operates, or controls a place or places 
wherein such products are by it manufactured by a process of original 
and continuous distillation from mash, wort, or wash through continu- 
ous closed pipes and vessels until the manufacture thereof is complete, 
unless and until respondent shall actually own, operate, or control 
such a place or places. 

It is further ordered, That the said respondent within 60 days from, 
and after, the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist hereinabove set forth. 


IMPERIAL DISTILLERS CORP. 57D 


Syllabus 


In THe Marrer or 


IMPERIAL DISTILLERS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO 'THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2455. Complaint, June 22, 1985—Decision, Jan. 28, 1937 


Where a corporation engaged as rectifier and wholesaler of spirituous liquors, 
in purchasing, rectifying. blending, and bottling whiskies, gins, liquors 
and other spirituous beverages, and in the making of gin with a still which 
it used therefor by redistillation of purchased alcohol, not produced by it,. 
over juniper berries and other aromatics, and selling its aforesaid various 
products to wholesaicrs and retailers in other States, in substantial com- 
petition with those engaged in the manufacture by distillation of whiskies,, 
gins, and other spirituous beverages and in selling same in trade and 
commerce among the various States and in the District of Columbia, and 
with those engaged in purchasing, rectifying, blending, and bottling such 
various beverages and similarly selling same, and including among said 
competitors those who, as manufacturers and distillers from mash, wort, 
or wash of whiskies, gins. and other spirituous beverages sold by them, truth- 
fully use words “distiller.” “distilleries,” “distillers,” or “distilling” as a 
part of their corporate names and on their stationery and on the labels 
of the bottles in which they sell and ship their said products, and those 
who, engaged in purchasing, rectifying, blending, and bottling such various 
products, do not use aforesaid words as above set forth— 

Represented, through use of its corporate name, including word “Distillers,” 
printed on its stationery, invoices, and lohels, together with words “Dis- 
tilled * * * by” in case of gins and words “Bottled by” in case of whis- 
kies and liquors, and in various other ways to its customers, and furnished 
same with means of representing to their vendees, both retailers and ulti- 
mate consuming public, that the whiskies, gins, and other spirituous bever- 
ages contained in such bottles were by it made through process of original 
and continuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until manufacture was complete, notwithstanding 
fact it did not thus distill said various beverages, thus bottled, labeled, sold, 
aud transported by it as above set forth, and as long definitely understood 
from word “distillers,” used in connection with liquor industry and products 
thereof, in the trade and by the ultimate purchasing public, and did not 
own, operate, or control any place or places where such beverages are made 
by process of distillation from mash, wort, or wash, and was not a distiller, 
investment and expenses of which are, in general, greater than those of the 
rectifier, and for the purchase of the bottled liquors of which, as products 
of actual distiller and manufacturer, there is a preference on the part of @ 
substantial portion of the purchasing public, and to which prestige, of 
competitive advantage in overcoming sales resistance, attaches in the minds 
of the wholesale trade, and associated with which is belief in trade and 
public that distiller’s control over making of such products from start to 
finish is of advantage to the seller; 
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With effect of misleading and deceiving dealers and purchasing public into the 
belief that the whiskies, gins, and other spirituous beverages sold by it 
were by it made and distilled from mash, wort, or wash, and of inducing 
dealers and such public, acting in such belief, to buy its said whiskies, etc., 
bottled and sold by it, and of thereby diverting trade to it from its com- 
petitors who do not, by their corporate names or in any other manner, mis- 
represent that they are manufacturers by distillation from mash, wort, or 
wash of such products; to the substantial injury of substantial competition 
in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. W. W. Sheppard and Mr. John W. Addison, trial 
examiners. 
Mr. Edw. W. Thomerson and Mr. PGad B. Morehouse for the 

Commission, 

Mr. Samuel P. Novick, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Imperial 
Distillers Corp., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of California, with its 
office and principal place of business in the city of Los Angeles, in 
said State. It is now, and for more than one year last past has been, 
engaged in the business of a wholesaler and rectifier, purchasing, recti- 
fying, blending, and bottling whiskies, gins, liqueurs, and other al- 
coholic beverages and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said business it causes its said products when sold to be trans- 
ported from its place of business into and through various States of 
the United States to the purchasers thereof, consisting of wholesalers 
and retailers, located in other States of the United States and the 
District of Columbia. In the course and conduct of its business as afore- 
said, respondent is now, and for more than one year last past has 
been, in substantial competition with other corporations and with 
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individuals, partnerships, and firms engaged in the manufacture by 
true distillation of whiskies, gins, and other alcoholic beverages from 
mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in the 
District of Columbia; and in the course and conduct of its business 
as aforesaid respondent is, and for more than one year last past 
has been, in substantial competition with other corporations and with 
individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, liqueurs, 
and other alcoholic beverages in rectifying plants and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re- 
spondent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute 
respondent a distillery or a distiller, as defined by Section 3247 of 
the Revised Statutes regulating Internal Revenue, nor as commonly 
understood by the public and the liquor industry. For a long period 
of time the word “distillers” when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, those 
who manufacture spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a sub- 
stantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by the 
use of the word “Distillers” in its corporate name, printed on its 
stationery, catalogs, and on the labels attached to the bottles in which 
it sells and ships its said products. by express representation on its 
letterheads used by it to solicit and obtain customers for the sale of 
its aforesaid liquors, and in various other ways, respondent represents 
to its customers and furnishes them with the means of representing 
to their vendees, both retailers and the ultimate consuming public, 
that it is a distiller and that the said whiskies, gins, liqueurs and 
other alcoholic beverages therein contained were by it manufactured 
through the process of distillation from mash, wort, or wash, when, 
as a matter of fact, respondent is not a distiller, does not distill the 
said whiskies, gins, and other alcoholic beverages by it so bottled, 
labeled, sold and transported, and merely by the use of a still operated 
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by it as aforesaid in the rectification of alcoholic spirits by redistilla- 
tion over juniper berries and other aromatics, does not distill the 
whiskies, gins, and other spirituous beverages by it so bottled, labeled, 
sold, and transported in the sense in which the word “distilled” is 
commonly accepted and understood by those engaged in the liquor 
trade and the public. Respondent does not own, operate, or control 
any place or places where spirituous beverages are manufactured by a 
process of original and continuous distillation from mash, wort, or 
wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort or wash, whiskies, gins, and other 
spirituous beverages sold by them and who truthfully use the words 
“distillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, catalogs, and on the 
labels of the bottles in which they sell and ship such products. There 
are also among such competitors corporations, firms, partnerships, 
and individuals engaged in the business of purchasing, rectifying, 
blending, bottling, and selling whiskies, gins, liqueurs, and other 
alcoholic beverages who do not use the words “distillery,” “distill- 
eries,” “distilling,” or “distillers” as a part of their corporate or trade 
names, nor on their stationery, catalogs, advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are distillers, and thereby 
respondent does substantial injury to substantial competition in 
interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 


IMPERIAL DISTILLERS CORP. 579 
575 Findings 


intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 22, 1935, issued and served its 
complaint, in this proceeding upon respondent Imperial Distillers 
Corporation, charging it with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Edward W. Thomerson, attor- 
ney for the Commission, before W. W. Sheppard, an examiner of the 
Commission theretofore duly designated by it; and by P. B. More- 
house, attorney for the Commission, before John W. Addison, an 
examiner of the Commission theretofore by the Commission duly 
substituted to take testimony and other evidence in the place and 
stead of said W. W. Sheppard; and in opposition to the allegations 
of the complaint by Samuel P. Novick, attorney for the respondent ; 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, and brief 
in support of the complaint (counsel for respondent having failed 
to file brief or request oral argument) ; and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Imperial Distillers Corporation is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of California, as a rectifier and wholesaler of 
spirituous liquors, with its principal office and place of business at 
No. 1615 Los Angeles Street, in the city of Los Angeles, State of 
California. It purchases, rectifies, blends, and bottles whiskies, gins, 
liquors, and other spirituous beverages, and sells the same at whole- 
sale in constant current of trade and commerce between and among’ 
the various States of the United States. It estimated its average 
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sales (as of December 1935) at approximately $30,000 per month. 
In the course and conduct of its said business it causes its said prod- 
ucts, when sold, to be transported from its place of business aforesaid 
into and through various States of the United States to the pur- 
chasers thereof, consisting of wholesalers and retailers located in 
States of the United States other than the State of California. In 
the course and conduct of its business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial competi- 
tion with other corporations and with individuals, partnerships, and 
firms engaged in the manufacture by distillation of whiskies, gins, 
and other spirituous beverages, and in the sale thereof in trade and 
commerce between and among the various States of the United States 
and in the District of Columbia; and in the course and conduct of 
its business as aforesaid, respondent is, and for more than one year 
Jast past has been, in substantial competition with other corporations, 
and with individuals, firms, and partnerships engaged in the business 
of purchasing, rectifying, blending, and bottling whiskies, gins, and 
other spirtuous beverages and in the sale thereof in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Rectifying, in the distilled spirits rectifying industry, 
means the mixing of whiskies of different ages or types, or the mixing 
of other ingredients with whiskies, but reducing proof of whiskey 
by adding water is not rectifying. Rectifiers also blend whiskies with 
neutral spirits (grain alcohol). 

A distiller, in the sense ordinarily understood by the liquor indus- 
try, is one who prepares distilled spirits by a process of original and 
continuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete. 
Many distillers operate a separate establishment 600 feet or more 
away from their distillery, known as a. rectifying plant, wherein 
they operate in the same manner as described above, for a rectifier— 
sometimes exclusively with spirits of their own distillation, and 
sometimes with spirits purchased from other distillers, or both. Some 
distilleries have a tax-paid bottling room on the distillery bonded 
premises wherein their distilled spirits are bottled straight as they 
come from the still, or in a bonded warehouse after aging, or after 
reduction of proof. Any rectifying by a distiller, however, must 
be done in his rectifying plant under his rectifier’s permit. On 
all bottled liquors, whether bottled at a distillery rectifying plant, 
or at any other rectifying plant, appear the words “Bottled” or 
“Blended” ‘(as the case may be) “by the 2_22_S="e ae? Company.” 
If the distilled spirits therein contained are bottled by a distiller 
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either in his distillery or are spirits of his own distillation bottled 
in his rectifying plant, the distiller may, and does, put “Distilled 


and Bottled by ~----+--+-_- Company.” If, in the distillery’s recti- 
fying plant, other spirits have been blended or rectified, he puts 
“Blended and Bottled by ~----_---__- Company”. Finally, blown 


(usually in the bottom) in each bottle, is a symbol, consisting of a 
letter followed by a number, identifying the bottler, viz, a “D” for 
a distillery and “R” for rectifier, the number following said letter 
corresponding with the distiller’s or rectifier’s permit. Thus “R-409” 
designates this respondent. A distiller who also operates a rectify- 
ing plant, having both kinds of permits, may use either symbol, 
depending upon whether the liquor contained in the bottle was 
produced and bottled under his distiller’s permit. 

It is not always possible to determine from the presence of the 
phrase “Blended and Bottled by” or the phrase “Bottled by” on the 
label whether the package was bottled by a rectifier who is a distiller 
or by a rectifier who is not a distiller. 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent uses its name printed on its stationery, invoices, and 
labels. The name on the labels is preceded by the words “Dis- 
tilled * * * by” in the case of redistilled gins; and by the words 
“Bottled by” in the case of its whiskies and liquors. The Commis- 
sion finds that by the use which respondent makes of the word “Dis- 
tillers” in its corporate name printed on its stationery and on the 
labels attached to the bottles in which it sells and ships its said 
products, and in various other ways, respondent represents to its 
customers, and furnishes them with the means of representing to 
their vendees, both retailers and the ultimate consuming public, that 
the whiskies, gins, and other spirituous beverages therein contained 
were by it manufactured through the process of distillation from 
mash, wort, or wash, as aforesaid, when, as a matter of fact, 
respondent is not a distiller, does not distill the said whiskies, gins, 
or other spirituous beverages by it so bottled, labeled, sold, and trans- 
ported, and does not own, operate, or control any place or places 
where such beverages are manufactured by the process of distillation 
from mash, wort, or wash. 

Respondent has a still which it uses in making gin by redistilla- 
tion of purchased alcohol, not produced by it, over juniper berries 
and other aromatics, but this redistillation does not make respondent 
a distiller as defined by United States Code, Title 26, Section 241, 
regulating internal revenue, nor as commonly understood by the 
public and the liquor industry. As shown by the testimony of many 
witnesses who for long periods of time had been, and still were, 
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actively engaged in the liquor industry, including distillers, whole- 
salers, and retailers, and by the testimony of representative members 
of the consuming public, for a long period the word “distillers,” 
when used in connection with the liquor industry and with products 
thereof, has had, and still has, the definite significance and meaning 
to the minds of wholesalers and retailers in such industry and to 
the ultimate purchasing public of the making of beverages by original 
distillation from grain, fruit, or vegetable mash. 

In general, the investment and expenses of the distiller are greater 
than those of the rectifier. 

Much of the “distilled” gin on the market is produced by com- 
panies who do distill their own alcohol and produce gin therefrom 
by redistillation in exactly the same manner that respondent pro- 
duces its gins—not under any distillery permit, but under a rectifying 
permit. These distiller-rectifiers place on their gin labels: “Dis- 
talléd.by pelos 2a nee Distillers”. There are distilleries which 
produce gin by the same process in the distillery by one continuous 
process and the tax is paid at the completion of the process—that 
is, after the alcohol becomes gin, so that although the final redis- 
tillation process is the same as that of respondent, vet it is all done 
in a distillery, and the distiller has control over the process from 
the mash to the gin. Thus it includes original or primary distilla- 
tion through closed pipes and vessels, as well as the final process 
of redistillation over the juniper berries. 

Section 5 of the Federal Alcohol Administration Act, approved 
August 29, 1935, dealing with unfair competition and unlawful 
practices in the industry, provides that it shall be unlawful to sell 
in bottles any distilled spirits in interstate or foreign commerce 
unless they are bottled, packaged, and labeled in conformity with 
such regulations, to be prescribed by the Administrator, as will pro- 
hibit deception of the consumer with respect to such products. 

Existing regulations under this Act define “distilled gin” as the 
distillate by original distillation or redistillation of neutral spirits 
with aromatics. 

The regulations further provide that on labels of domestic dis- 
tilled spirits bottled by or for the actual distiller thereof, there shall 
be stated the words “distilled by” and immediately thereafter the 
name of such distiller and the place where distilled. 

Par, 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash, whiskies, gins, and other 
spirituous beverages sold by them and who truthfully use the words 
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“distiller,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate names and on their stationery, and on the labels of the 
bottles in which they sell and ship such products. There are also 
among such competitors, corporations, firms, partnerships, and indi- 
viduals engaged in the business of purchasing, rectifying, blending, 
and bottling whiskies, gins, and other spirituous beverages who do 
not use the words “distillery,” “distilleries,” “distilling,” or “distill- 
ers” as a part of their corporate names, nor on their stationery, 
nor on the labels attached to the bottles in which they sell and ship 
their products. 

Par. 5. A substantial portion of the purchasing public does prefer 
to buy spirituous liquors bottled by the actual distillers and manu- 
facturers thereof, and such representation is a misrepresentation in 
fact, and has a tendency to mislead and deceive dealers and the pur- 
chasing public, with the resultant tendency to induce them to buy 
respondent’s products in preference to the products of truthful 
competitors. 

The testimony clearly showed, and the Commission finds, that a 
prestige attaches in the minds of the wholesale trade to the distiller, 
and that this prestige is an advantage in overcoming sales resistance ; 
that in the minds of the wholesale trade and the public, the belief 
that a distiller’s controlling the making of such products from start 
to finish, with all the ingredients going into them within its own 
establishment, is an advantage to the seller; and that the use of the 
word “distilling” or “distiller” in a trade or corporate name of a 
concern gives it a competitive advantage over concerns which do not 
pursue or practice such characterizations, and which do not purport 
to be manufacturers when they are not. 

The Commission, therefore, finds that the representation of re- 
spondent through use of the word “Distillers” in its corporate name as 
aforesaid is calculated to, and has the capacity and tendency to and 
does, mislead and deceive dealers and the purchasing public into the 
belief that the whiskies, gins, and other spirituous beverages sold by 
the respondent are manufactured and distilled by it from mash, wort, 
or wash, and is calculated to and has the capacity and tendency to 
and does, induce dealers and the purchasing public, acting in such 
belief, to purchase the whiskies, gins, and other spirituous beverages 
bottled and scli by the respondent, thereby diverting trade to re- 
spondent from its competitors who do not by their corporate names 
or in any other manner misrepresent that they are manufacturers by 
distillation from mash, wort, or wash of whiskies, gins, and other 
spirituous beverages, and thereby respondent does a substantial 
injury to substantial competition in interstate commerce. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, Imperial Dis- 
tillers Corporation, are to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before W. W. Shep- 
pard and John W. Addison, examiners of the Commission theretofore 
duly designated by it, in support of the allegations of the said com- 
plaint and in opposition thereto, and brief in support of the com- 
plaint filed herein (counsel for respondent having failed to file 
brief or request oral argument); and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

/t is ordered, That the respondent, Imperial Distillers Corporation, 
its officers, representatives, agents, and employees, in connection with 
the sale, offering for sale, and distribution in interstate commerce 
and in the District of Columbia, of whiskies, gins, and all other 
spirituous beverages, except gins produced by it through a process of 
rectification whereby alcohol purchased but not produced by respond- 
ent is redistilled over juniper berries and other aromatics, do cease 
and desist from: 

Representing, through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any 
other way by word or words of like import, 

(a) That it is a distiller of whiskies, gins, or any other spirituous 
beverages ; 

(6) That the said whiskies, gins or other spirituous beverages were 
by it manufactured through the process of distillation; or 

(c) That it owns, operates or controls a place or places where such 
products are by it manufactured by a process of original and con- 
tinuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is completed, 
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unless and until respondent shall actually own, operate, or control 
such a place or places. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing, setting forth in 
detail the manner and form in which it is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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In THE Marrer OF 


PARAMOUNT DISTILLERS, INC. 


COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF .AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2453. Complaint, June 21, 1935—Order, Jan. 30, 1937 


Consent order requiring respondent, its officers, ete., in connection with sale or 
offer, in interstate commerce and in the District of Columbia, of whiskies, 
gins, and other alcoholic beverages produced by it, but excepting gins pro- 
duced by it through process of rectification whereby alcohol purchased, but 
not produced, by it is redistilled, as specified, to cease and desist from repre- 
senting, through use of word “Distillers” in its corporate name and on its sta- 
tionery, advertising, ete., or in any other way, that it is a distiller of whiskies, 
gins, and other alcoholic beverages, or that said whiskies, etc., were by it 
made through process of distillation, or that it owns, operates, or controls a 
place where such products are thus made, unless and until it shall own, oper- 
ate, or control a place or places where such products are by it manufactured 
through process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until manufacture is 
complete. 

Before Mr. John W. Bennett, trial examiner. 
Myr. PGad B. Morehouse for the Commission. 


Cooke & Beneman, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Paramount Distillers, 
Inc., hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to the said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Ohio, with its principal 
office and place of business in the city of Cleveland, in said State. It is 
now, and for more than one year last past has been, engaged in the 
business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other alcoholic beverages and in the sale thereof in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
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and conduct of its said business it causes its. said products when sold 
to be transported from its place of business aforesaid into and through 
various States of the United States to the purchasers thereof, consisting 
of wholesalers and retailers located in other States of the United States 
and the District of Columbia. In the course and conduct of its busi- 
ness as aforesaid, respondent is now, and for more than one year last 
past has been, in substantial competition with other corporations and 
with individuals, partnerships, and firms engaged in the manufacture 
by distillation of whiskies, gins, and other alcoholic beverages and in 
the sale thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid, respondent is now, and 
for more than one year last past has been, in substantial competition 
with other corporations and with individuals, firms, and partnerships 
engaged in the business of purchasing, rectifying, blending, and bot- 
tling whiskies, gins, and other alcoholic beverages and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent has upon its said premises a still which it uses in the 
production of gin by a process of rectification, whereby alcohol pur- 
chased but not produced by respondent is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller as defined by Sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public or the liquor industry. For 
a long period of time the word “Distillers” when used in connection 
with the liquor industry and the products thereof has had and still 
has a definite significance and meaning to the minds of the wholesalers 
and retailers in such industry and to the ultimate purchasing public, 
to wit, those who manufacture such liquors by the process of original 
and continuous distillation from mash, wort, or wash, through con- 
tinuous closed pipes and vessels until the manufacture thereof is 
completed; and a substantial portion of the purchasing public prefers 
to buy spirituous liquors prepared and bottled by distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them with 
the means of representing to their vendees, both retailers and the 
ultimate consuming public, that respondent is a distiller, and that 
the whiskies, gins, and other alcoholic beverages therein contained 
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were by it manufactured through the process of distillation from 
mash, wort, or wash, as aforesaid, when, as a matter of fact, respond- 
ent is not a distiller, does not distill the said whiskies, gins, and other 
alcoholic beverages by it so bottled, labeled, sold and transported, 
and merely by the use of a still operated by it as aforesaid in the 
rectification of alcoholic spirits by redistillation over juniper berries 
and other aromatics does not distill the gins by it so bottled, labeled, 
sold, and transported in the sense in which the word “distilled” is 
commonly accepted and understood by those engaged in the liquor 
trade and the public. Respondent does not own, operate, or control 
any place or places where such beverages are manufactured by the 
process of distillation from mash, wort, or wash.. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash, as aforesaid, whiskies, 
gins, and other spirituous beverages sold by them and who truthfully 
use the words “distillery,” “distilleries,” “distillers,” or “distilling” 
as a part of their corporate or trade names and on their stationery 
and advertising, and on the labels of the bottles in which they sell 
and ship such products. There are also among such competitors 
corporations, firms, partnerships, and individuals engaged in the 
business of purchasing, rectifying, blending, bottling and selling 
whiskies, gins, and other alcoholic beverages who do not use the 
words “distillery,” “distilleries,” “distilling,” or “distillers” as a 
part of their corporate or trade names, nor on their stationery or 
advertising, nor on the labels attached to the bottles in which they 
sell and ship their said products. 

Par. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the be- 
liefs that respondent is a distiller and that the whiskies, gins, and other 
alcoholic beverages sold by the respondent are manufactured and dis- 
tilled by it from mash, wort, or wash, as aforesaid, and is calculated 
to and has the capacity and tendency to and does induce dealers and 
the purchasing public acting in such beliefs, to purchase the whiskies, 
gins, and other alcoholic beverages bottled and sold by the respondent, 
thereby diverting trade to respondent from its competitors who do not 
by their corporate or trade names or in any other manner misrepre- 
sent that they are manufacturers by distillation from mash, wort, or 
wash, of such products, and thereby respondent does substantial in- 
jury to substantial competition in interstate. commerce. 
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Par. 6. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondent are to 
the prejudice of the public and the competitors of respondent and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Secticn 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


ORDER TO CEASE AND DESIST 


This proceeding having come on to be heard by the Federal Trade 
Commission upon the complaint hereinbefore issued and served upon 
Paramount Distillers, Inc., respondent herein, and the said respond- 
ent’s written answer made thereto, waiving the taking of testimony, 
findings as to the fact, filing of briefs, oral argument and all other 
intervening procedure, and consenting that an order shall issue herein 
for it to cease and desist from methods of competition charged in the 
complaint, and the Commission being fully advised in the premises, 
having thereupon concluded that respondent has violated Section 5 
of an Act of Congress approved September 26, 1914, entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is now ordered, That the respondent, Paramount Distillers, Inc., 
its officers, representatives, agents, and employees, in connection with 
the sale, offering for sale, and distribution in interstate commerce and 
in the District of Columbia of whiskies, gins, and all other alcoholic 
beverages, except gins by it produced through a process of rectifica- 
tion whereby alcohol purchased but not produced by respondent is 
redistilled over juniper berries and other aromatics, do cease and 
desist from: 

Representing, through the use of the word “Distillers,” in its cor- 
porate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships its said products, or in any other 
way by word or words of like import, that: (a) It is a distiller of 
whiskies, gins, and other alcoholic beverages; or (>) The said whis- 
kies, gins, and other alcoholic beverages were by it manufactured 
through the process of distillation; or (¢) It owns, operates, or con- 
trols a place or places where such beverages are manufactured by 
the process of distillation, unless and until the said respondent shall 
own, operate, or control a place or places where such whiskies, gins 
and other alcoholic beverages are by it manufactured through a 
process of original and continuous distillation from mash, wort, or 
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wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed. 

lt is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist hereinabove set forth. 
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HERCULES PRODUCTS & DISTILLING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2473. Complaint, June 28, 1935—Decision, Jan. 30, 1937 


Where a corporation engaged as wholesaler and rectifier of distilled spirits, in 
purchasing, rectifying, blending, and bottling whiskies, gins, and other spirit- 
uous beverages, and in the making of gin with a still which it used therefor 
by redistillation of purchased alcohol, not produced by it, over juniper 
berries and other aromatics, and in selling its aforesaid various products 
to wholesalers and retailers in other States and in the District of Columbia, 
in substantial competition with those engaged in the manufacture by true 
distillation of whiskies, gins, and other spirituous beverages and selling same 
in trade and commerce among the various States and in said District, and 
with those engaged in purchasing, rectifying, blending, and bottling such 
various beverages and similarly selling same, and including among said 
competitors those who, as manufacturers and distillers by original and con- 
tinuous distillation from mash, wort, or wash, through continuous closed 
pipes and vessels until manufacture is complete, of whiskies, gins, and 
other spirituous beverages sold by them, truthfully use words “distillery,” 
“distilleries,” ‘distillers,’ or “distilling” as a part of their corporate or 
trade names and on their stationery and catalogs and on the labels of the 
bottles in which they sell and ship their said products, and those who, en- 
gaged in purchasing, rectifying, blending, bottling, and selling such various 
products, do not use aforesaid words as above set forth— 

Represented, through use of word “Distilling” in its corporate name, printed on 
its stationery and catalogs and on the labels attached to the bottles in 
which it sold and shipped its said preducts, and in various other ways, to 
its customers, and furnished same with a means of representing to their 
vendees, both retailers and ultimate consuming public, that it was a dis- 
tiller and that the whiskies, gins, and other spirituous beverages contained 
in such bottles were by it made through process of distillatiton as aforesaid, 
notwithstanding fact it did not thus distill said various beverages, thus 
bottled, labeled, sold, and transported by it, through aforesaid process of 
original and continuous distillation, as long definitely understood from word 
“distilling,” used in connection with liquor industry and products thereof 
in the trade and by the ultimate purchasing public, and did not own, operate, 
or control any place or places where such beverages are made by aforesaid 
process, and was not a distiller, for the purchase of the bottled liquors 
of which there is a preference on the part of a substantial portion of the 
purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
beliefs that it was a distiller and that the whiskies, gins, and other spirit- 
uous beverages sold by it were by it made and distilled from mash, wort, 
or wash by one continuous process, and of inducing dealers, in such beliefs, 
to buy its said whiskies and other beverages bottled and sold by it, and of 
thereby diverting trade to it from its competitors who do not, by their cor- 
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porate or trade names or in any other manner, misrepresent that they are 
distillers; to the substantial injury of substantial competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Wr. John L. Hornor, trial examiner. 
Mr. PGad B. Morehouse for the Commission, 
Mr, Albert OC. Drucker, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Hercules 
Products & Distilling Corp., hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracraru 1, Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of Brooklyn, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a wholesaler and rectifier of distilled 
spirits, purchasing, rectifying, blending, and bottling whiskies, gins, 
and other spirituous beverages and selling the same in constant course 
of trade and commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business it causes its said products when sold to 
be transported from its place of business aforesaid into and through 
various States of the United States to the purchasers thereof, con- 
sisting of wholesalers and retailers, located in other States of the 
United States and the District of Columbia. In the course and con- 
duct of its business as aforesaid, respondent is now, and for more 
than one year last past has been, in substantial competition with 
other corporations and with individuals, partnerships, and firms en- 
gaged in the manufacture by true distillation of whiskies, gins, and 
other spirituous beverages from mash, wort, or wash, and in the sale 
thereof in trade and commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid, respondent is, and for 
more than one year last past has been, in substantial competition 
with other corporations and with individuals, firms, and partnerships 
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engaged in the business of purchasing, rectifying, blending, and bot- 
tling whiskies, gins, and other alcoholic beverages and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent has upon its said premises a still which it uses in the produc- 
tion of gin by a process of rectification whereby alcohol, purchased 
but not produced by respondent, is redistilled over juniper berries and 
other aromatics. Such rectification of alcoholic spirits does not make 
or constitute respondent a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly 
understood by the public and the liquor industry. For a long period 
of time the word “distilling” when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of the wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, the 
manufacturing of spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a substan- 
tial portion of the purchasing public prefers to buy spirituous liquors 
bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by the 
use of the word “Distilling” in its corporate name, printed on its sta- 
tionery and catalogs, and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, respond- 
ent represents to its customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate con- 
suming public, that it isa distiller and that the said whiskies, gins, and 
other spirituous beverages therein contained were by it manufactured 
through the process of distillation from mash, wort, or wash, when, as 
a matter of fact, respondent is not a distiller, does not distill the said 
whiskies, gins, and other spirituous beverages by it so bottled, labeled, 
sold, and transported. Respondent does not own, operate or control 
any place or places where alcoholic beverages are manufactured by a 
process of original and continuous distillation from mash, wort, or 
wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort or wash, as aforesaid, whiskies, 
gins, and other spirituous beverages sold by them and who truthfully 
use the words “distillery,” “distilleries,” “distillers,” or “distilling” as 
a part of their corporate or trade names and on their stationery and 
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catalogs, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins and 
other spirituous beverages who do not use the words “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corporate 
or trade names, nor on their stationery or catalogs, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

Par. 5. The representations by respondent, as set forth in paragraph 
3 hereof, are calculated to and have a capacity and tendency to and do 
mislead and deceive dealers and the purchasing public into the beliefs 
that respondent is a distiller and that the whiskies, gins, and other 
spirituous beverages sold by respondent are manufactured or dis- 
tilled by it from mash, wort, or wash by one continuous process, and 
are calculated to and have the capacity and tendency to and do induce 
dealers and the purchasing public, acting in such beliefs, to purchase 
the whiskies, gins, and other spirituous beverages bottled and sold by 
the respondent, thereby diverting trade to respondent from its com- 
petitors who do not by their corporate or trade names or in any other 
manner misrepresent that they are distillers, and thereby respondent 
does substantial injury to substantial competition in interstate com- 
merce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, FrnpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 28, 1935, issued, and on June 29, 
1935, served its complaint in this proceeding upon respondent, Her- 
cules Products & Distilling Corporation, charging its with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, respondent applied for permission 
to withdraw its said answer waiving hearings on the charges set forth 
in the complaint in this proceeding, stating that it does not contest the 
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said proceeding, and that it admits all of the material allegations of 
the complaint to be true, and that the Commission might, without 
further evidence or other intervening procedure, make, issue and 
serve upon the respondent findings as to the facts and an order to 
cease and desist from the violations charged in the said complaint; 
and the Commission having duly considered the same and being fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of Brooklyn, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a wholesaler and rectifier of distilled 
spirits, purchasing, rectifying, blending, and bottling whiskies, gins, 
and other spirituous beverages and selling the same in constant course 
of trade and commerce between and among the various States of 
the United States and in the District of Columbia. In the course and 
conduct of its said business it causes its said products when sold to 
be transported from its place of business aforesaid into and through 
various States of the United States to the purchasers thereof, con- 
sisting of wholesalers and retailers, located in other States of the 
United States and the District of Columbia. In the course and con- 
duct of its business as aforesaid, respondent is now, and for more 
than one year last past has been, in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the manufacture by true distillation of whiskies, gins, and other 
spirituous beverages from mash, wort, or wash, and in the sale thereof 
in trade and commerce between and among the various States of the 
United States and in the District of Columbia; and in the course and 
conduct of its business as aforesaid, respondent. is, and for more than 
one year last past has been, in substantial competition with other cor- 
porations and with individuals, firms, and partnerships engaged in 
the business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other alcoholic beverages and in the sale thereof in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent has upon its said premises a still which it uses in the produc- 
tion of gin by a process of rectification whereby alcohol, purchased 
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but not produced by respondent, is redistilled over juniper berries and 
other aromatics. Such rectification of alcoholic spirits does not make 
or constitute respondent a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un- 
derstood by the public and the liquor industry. For a long period of 
time the word “distilling” when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of the wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, the 
manufacturing of spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a substan- 
tial portion of the purchasing public prefers to buy spirituous liquors 
bottled and prepared by distillers. 

Par. 8. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery and catalogs, and on the labels attached to the bottles in 
which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ultimate 
consuming public, that it is a distiller and that the said whiskies, gins 
and other spirituous beverages therein contained were by it manufac- 
ured through the process of distillation from mash, wort, or wash, 
when, as a matter of fact, respondent is not a distiller, does not dis- 
till the said whiskies, gins, and other spirituous beverages by it so 
bottled, labeled, sold, and transported. Respondent does not own, 
operate or control any place or places where alcoholic beverages are 
manufactured by a process of original and continuous distillation 
from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort or wash, as aforesaid, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distillmg” as a part 
of their corporate or trade names and on their stationery and cata- 
logs, and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
other spirituous beverages who do not use the words “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corporate 
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or trade names, nor on their stationery or catalogs, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous process, 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous beverages bottled 
and sold by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade names 
or in any other manner misrepresent that they are distillers, and 
thereby respondent does substantial injury to substantial competition 
in interstate commerce, 

Par. 6. Existing regulations promulgated under the Federal Alco- 
hol Administration Act, approved August 29, 1935 (49 Stat. L. 977), 
provide that rectifiers who redistill purchased alcohol over juniper 
berries and other aromatics, in the manner in which this respondent 
produces its gin, may call such resulting product “distilled gin,” and 
require that the labels state thereon who distilled it. This is to 
enable the rectifier to have the benefit of any distinction between gin 
produced by such method and “cold” or compound gin prepared by 
mixing alcohol with essential oils. The Commission has, therefore, 
excepted gins produced in the aforesaid manner from the application 
of its order to cease and desist as hereinafter set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Hercules Prod- 
ucts & Distilling Corporation, are to the prejudice of the public and 
of respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce, within the intent and meaning of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint. of the Commission and the substituted 
answer of respondent, filed herein, admitting all the material allega- 
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tions of the Commission’s complaint to be true, stating that it does 
not contest the said proceeding and waiving all intervening pro- 
cedure; briefs and oral argument of both counsel having been waived, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Hercules Products & Distilling 
Corporation, its officers, representatives, agents, and employees, in 
connection with the sale, offering for sale, and distribution in inter- 
state commerce or in the District of Columbia, of whiskies, gins and 
all other spirituous beverages, except gins produced by it through a 
process of rectification whereby alcohol purchased but not produced 
by respondent is redistilled over juniper berries and other aromatics, 
do cease and desist from: 

Representing, through the use of the word “Distilling” in its cor- 
porate name, on its stationery, advertising or on the labels attached 
to the bottles in which it sells and ships said products, or in any 
other way by word or words of like import, (a) that it is a distiller 
of whiskies, gins, or any other spirituous beverages; (>) that the 
said whiskies, gins, or other spirituous beverages were by it manufac- 
tured through the process of distillation; or (¢) that it owns, operates, 
or controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
. mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed, unless and until respond- 
ent shall actually own, operate, or control such a place or places. 

It is further ordered, That the said respondent, within 30 days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has complied 
with the order to cease and desist hereinabove set forth. 
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In THE MaATrer OF 


CARLO VAN MYERS, DOING BUSINESS AS NORTH AMER- 
ICAN CLOTHES COMPANY, NATIONAL BRAND CLOTHES 
COMPANY, SARTORIAL ART CLOTHES COMPANY AND 
SOCIETY BOND CLOTHES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2624. Complaint, Nov. 12, 1935—Decision, Jan. 30, 1937 


Where an individual, with one or two employees, limited to a young woman 
assistant and occasionally a stenographer, and with oflice or desk space at 
the addresses shown by him, engaged in sale of ready-made suits, trousers, 
overcoats, and topcoats direct to the consumer, through salesmen whom 
he (1) contacted through advertisements in newspapers and periodicals 
describing his said product as of high quality, with numerous patterns, 
union-made, and reasonably priced, and (2) supplied, upon receipt of appli- 
cation forms, and without any adequate showing as to their fitness, honesty, 
or reliability, with “Authorization Certificates,” order forms with instruc- 
tions for and depictions of a tailor taking various measurements, and sample 
books displaying on each page words “Five Clothing Reasonably Priced,” 
and whose practice it was, in the case of many, to apply stickers to his said 
samples, as well as to those procured for their own use, and different from 
and much superior to those furnished by him, denoting such materials as 
“Virgin Wool” and the like, and by and of whose various misrepresentations, 
over the course of years, and encouraged, aided, and abetted by him in the 
ease of many, he knowingly and deliberately benefited and took advantage, 
without reasonable or adequate measures to rid himself of such dishonest 
representatives or prevent his customers from being victimized by them, 
so as to constitute, in effect, a system of business and method of com- 
petition— 

(a) Represented that said clothing was all wool or of fine quality, and that 
it would be of the same material as the samples exhibited to purchasers 
and prospective purchasers, and that he would fill orders with materials 
corresponding exactly in quality and color with samples exhibited in 
swatch books or sample books, facts being clothing with which he filled 
orders was not all wool, but either cotton or mostly cotton, and was of very 
poor quality material, and was not, generally speaking, of the same ma- 
terial or equal to samples with which he supplied his salesmen, nor of the 
same material or equal to those shown by latter in cases where they used 
samples not furnished by him, but clothing sent out by him, in a great 
proportion of the orders taken by his said salesmen, was of different 
material, pattern, or color or of material inferior in quality to that selected, 
or differed in all or several of such respects from that ordered ; 

<b) Represented that said clothing was made to measure or tailor-made, and 
that there was a choice of styles, and that personal delivery thereof would 
be made by the salesman or by a tailor who would make necessary 
alterations, and that fittings would be had before the garment was com- 


600 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24¥F.T. C. 


pleted, facts being clothing in question was not tailor-made nor altered 
to size and fit of wearer, but was ready-made clothing of cheap workman- 
ship, and it was his practice to fill orders for suits from manufacturer’s 
stock in one style of garment only, with no choice, and there were no 
personal deliveries, nor alterations on delivery, and no fittings, and in many 
cases he sent out clothing, in filling orders, in sizes widely at variance 
from those ordered, and so wholly unsuited in size, with variances amount- 
ing to as much as four or five sizes too small or too large, to customer 
ordering same, that clothing could not possibly be used, and filled orders, 
in many cases, by sending clothing not of the ready-made size indicated 
by customer’s measurements, and, except in special instances, by sending 
in all cases so-called regular sizes, with no alterations, so as to make it 
conform as nearly as might be to individual’s measurements ; 

(c) Represented that two garments were included in price of one, and that 
extra trousers were furnished without extra charge, and that prices quoted 
were special introductory, and that the clothing was sold on the installment 
plan, with discounts given for payment in full at time of order, facts being 
prices quoted were the regular prices for one suit or garment, with no extra 
clothing included, extra trousers were furnished only at extra cost, all 
clothing was sent ©. O. D. to the purchaser and no installments were 
allowed. nor any discount given for cash payment; and 

(d@) Represented that the business in question was a local one or one well- 
known locally, and that the salesman was located at a given address, and 
that his name was that given to the customer, facts being he had no connec- 
tion with any clothing concern outside of New York City, and was not 
connected in any way with the named concern in Chicago, and names and 
addresses given by salesmen were frequently fictitious ; 

Wiih effect of misleading and deceiving members of the public in the aforesaid 
various particulars, and of inducing them to give orders for his said 
clothing and to pay money to him and his salesmen therefor, and of 
defrauding members of the public by inducing them, as aforesaid, to pay 
out money for articles of clothing of a kind, quality, and description which 
they did not order or intend to buy, by- reason of the erroneous beliefs 
engendered as above set forth, and of diverting trade to him from compet- 
itors engaged in the sale of men’s clothing in commerce among the various 
States and in the District of Columbia, and including therein those who did 
not make use of the same or similar misleading or fraudulent methods used 
by him and his salesmen as above described ; to their substantial injury and 
prejudice : 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. Harry D. Michael for the Commission. 
Mr. Irving A. Fishman, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
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to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Carlo Van Myers, 
doing business at various times under the names and styles of North 
American Clothes Company, National Brand Clothes Company, Sar- 
torial Art Clothes Company, and Society Bond Clothes Company, has 
been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. That said respondent, Carlo Van Myers, doing busi- 
ness under the names and styles of North American Clothes Com- 
pany, National Brand Clothes Company, Sartorial Art Clothes Com- 
pany, and Society Bond Clothes Company, trading under one or an- 
other of the aforesaid trade names, is now and has been for more than 
three years last past engaged in the sale and distribution in interstate 
commerce of men’s ready-made clothing, with his office and principal 
place of business in the city of New York, in the State of New York. 
Said respondent, in the course and conduct of his said business, causes 
the clothing sold by him, consisting of men’s suits, trousers, overcoats, 
and topcoats, to be transported in interstate commerce from his said 
place of business in New York to, into, and through States of the 
United States other than New York to various and numerous persons 
in such other States to whom such clothing is or has been sold. 

Par. 2. That during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are and 
have been engaged in the sale and distribution in interstate commerce 
of men’s clothing, consisting of suits, trousers, overcoats, and topcoats, 
and such other individuals, firms, and corporations have caused and 
do now cause their said clothing, when sold by them, to be trans- 
ported from the various States of the United States where they are 
located, to, into and through States other than the State of origin 
of the shipment thereof. Said respondent has been, during the afore- 
said time, in competition in interstate commerce in the sale of his 
said clothing with such other individuals, firms, and corporations. 

Par. 3. That respondent, in the sale of ready-made clothing, as 
aforesaid, makes use of salesmen who solicit the general purchasing 
public in making sales of the same. Such salesmen are respondent’s 
representatives or agents. They are contacted and secured by re- 
spondent by inserting advertisements under the heading “Salesman 
Wanted,” and others of like character, in newspapers and magazines 
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published in various parts of the United States and of general cir- 
culation therein, of which the following is an example, to wit: 


Clothing Men, Direct, Finest Spring Line, Suits, Topcoats, $16.85, 
Commission $5.00 North American Clothes, 818 Broadway, New York. 


Upon replies to such advertisements being received and application 
forms being filed by those replying, respondent sends each of them 
what he designates as an “Authorization Certificate,” together with 
order forms and book of samples. No adequate showing is required 
of those who apply, nor is any adequate investigation made as to 
their fitness, honesty, or reliability. Said representatives thereupon 
go about among the purchasing public and take orders for clothing, 
which said orders are forwarded by them to respondent to be filled. 
Many of such representatives have been accustomed to, and did and 
do, make various false and misleading representations, as a result of 
which they are enabled to and do secure orders for clothing. Among 
such false and misleading representations made by said representa- 
tives are the following: 

(1) That the clothing offered for sale is all wool, or of fine quality. 

(2) That it will be made-to-measure, or tailor-made. 

(3) That two garments are offered for the price of one. 

(4) That extra trousers will be furnished without extra charge. 

(5) That the clothing ordered will be like the samples selected, whether the 
ones Selected are in respondent’s sample book, or others secured by the salesmen. 

(6) That prices quoted are special introductory prices. 

(7) That a local store is to be opened soon. 

(8) That choice of style of garment could be had, such as choice between 
single-breasted and double-breasted. 

(9) That personal delivery of the garment ordered will be made by the sales- 
man or by a tailor representing respondent, who will make necessary altera- 
tions. 

(10) That fittings will be had before the garment is completed. 

(11) That respondent is a local concern, or one well known locally, such as 
the North American Tailoring Company, of Chicago, Il. ee 


(12) That installment payments can be made on balance due after the down 
payment. 


(13) That a discount is allowed for payment in full at time order is given. 

(14) That the salesman is located at a given address and that his name is 
that given to the customer. 

Par. 4. That in truth and in fact, the clothing sold by respondent 
is not all wool, but is all cotton, or mostly cotton, with a small mixture 
of wool, or is cotton French back with wool in the facing, or is other- 
wise of very poor quality material. The clothing delivered by re- 
spondent is ready-made and of cheap workmanship. All of it is 
bought by the respondent after orders are received. The prices quoted 
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are the regular prices for one garment. Extra trousers are furnished 
only at extra cost. The samples shown are not of the same material 
as in the clothing shipped by respondent. The prices quoted are 
regular prices. Respondent neither has local stores nor has he taken 
steps to establish such. His only place of business is office space with 
another concern in New York City. He manufactures no clothing 
and keeps no stock on hand. Generally speaking, customers are not 
given a choice between single- and double-breasted, but orders are 
filled in one style of garment only. All garments are sent c. o. d. 
and there is no personal delivery or alterations on delivery, and no 
fittings. Respondent has no connection with any local concern out- 
side of New York City and is not connected with the North American 
Tailoring Company, of Chicago, Ill. No installment payments are 
allowed, nor is there any discount for full cash payment. The names 
and addresses given by salesmen to customers are often fictitious. 

Par. 5. That such misrepresentations as hereinbefore stated have 
been accustomed to be made by many of respondent’s salesmen for a 
period of years. Respondent has been notified and informed by cus- 
tomers of such misrepresentations. Nevertheless, respondent has con- 
tinued to accept and fill orders sent in by his salesmen after having 
been thus put upon notice that the orders so accepted were probably 
procured by means of misrepresentations. No reasonable or adequate 
measures have been or now are taken by respondent to rid himself of 
dishonest salesmen, or to prevent customers from being victimized. 
by their misrepresentations. Neither does respondent adequately, 
fully, and generally make restitution for losses incurred by customers 
as a result of transactions resulting from such misrepresentations. 
In some cases substitutions of garments inferior to and unlike those 
ordered are made. In some cases the c. 0. d. payment made for the 
garment is returned. In only a few cases is the down payment made 
to the salesman refunded and then only after extended efforts made by 
the customers. In only rare cases is the amount paid by the customer 
for postage charges refunded. In nearly all cases dilatory tactics are 
used, so that the customer becomes discouraged and accepts a bad 
bargain and lets the matter drop. In such manner respondent has 
continually profited by the misrepresentation of his salesmen and by 
such method of business as aforesaid. 

Par. 6. That respondent encourages, aids, and abets some of the 
aforesaid false and misleading representations of his salesmen and 
contributes to the misleading of the customer by the means and 
methods as hereinafter set out. In the advertisements for salesmen 
he falsely represents that his clothing is of high grade and quality 
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by such phrases as “Finest Spring Line”. In his letters to prospective 
salesmen, paragraphs such as the following appear : 

National Brand Clothes Company, has made up a line of samples for spring 
and summer suits, including topcoats, which are superb in their designs, A-1 
in their quality, and at a price to fit the pocketbook of the average customer. 

Our line consists of over forty handsome patterns. A fine line of Union Made 
suits. Great values. 


On each page of the sample book sent out is a statement such as 
the following, which is seen and read not only by the salesman but 
by the customer: 


Fine Clothing Reasonably Priced. 


On the order blank forms furnished to salesmen and used in the 
taking of orders for clothing are nine pictures of a tailor taking differ- 
ent measurements of a man for clothing. The following directions 
appear under the respective pictures: 


A. Take this measure over vest at breast snugly but not tight. 

B. Take this measure with coat on from collar seam to length wanted. 

C. Take this measure with coat on from seam at armhole to sleeve length 
wanted. 

D. Take this measure with coat on, from middle of back to armhole seam. 

1. Around waist, over shirt but under vest snug but not tight. 

2. Around fullest part of seat. 

3. From well up in crotch to length desired. 

4. From top of pants to length desired. 


In addition, said order form has thereon the following blanks for 
the furnishing of information relative to the customer’s build, size, 
and general conformation, such as would be required in making cloth- 
ing to measure, to wit: 

Very Important 


Age____ Weight___. Size now wearing____ -Cuffs____ No cuffs____ 


Answer Carefully 


a ei 


Respondent’s salesmen use said order form in taking orders from 
customers. ‘They take the measurements as directed and secure the 
other information requested. All of this leads the customer to be- 


lieve that he will get a made-to-measure suit and causes him to accept 
the salesman’s assurance to the same effect. 
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Moreover, respondent furnishes to his salesmen an attractive sample 
book containing sample swatches, many of which, to the ordinary ob- 
server, have the appearance of being all wool, or cloth of very good 
quality with a considerable portion of wool. Such samples aid the 
dishonest salesman in carrying on the deception as hereinbefore alleged 
and tend to mislead the purchasing public, in the absence of any state- 
ment by respondent on the sample book as to the materials entering 
into the makeup of the samples. Some salesmen apply stickers to the 
samples, denoting them as “virgin wool” and the like. 

Par. 7. That many of respondent’s salesmen have been accustomed 
to use high grade all wool samples in taking orders, totally different 
from and much superior to the line of goods handled by respondent. 
Respondent has been informed of this practice by customers and has 
been well aware of the same at all times. In spite of such knowledge, 
respondent continues to send out suits of inferior materials to fill 
orders so taken and to insist on substitution after complaint is made, 
rather than make full restitution and put the customer in status quo. 

Par. 8. That respondent fills orders for clothing sold by his sales- 
men in a large number of cases by sending clothing of different 
material, pattern or color from that ordered, or of material inferior 
in quality to the samples selected, or differing in several or all of such 
particulars. In a great number of cases clothing has been sent to 
purchasers in sizes widely at variance from the sizes ordered and 
wholly unsuited to the customer. Such variances are as much, in 
some cases, as four or five sizes too small or too large, and the clothing 
either so small that the customer cannot get it on, or so large that it 
is wholly unfit to wear. In many cases orders are filled by sending 
clothing not of the ready-made size that would be indicated by the 
custome1’s measurements. Except in special instances, all orders re- 
ceived by respondent are filled by sending so-called “regular” sizes, 
and no alterations are made therein to conform as near as may be to 
measurements submitted. 

Par. 9. That the representations of respondent and his salesmen, as 
aforesaid, have had and do have the tendency and capacity to mis- 
lead, confuse and deceive members of the public in the particulars as 
aforesaid. That the practices and methods used as hereinbefore set 
out result in defrauding customers by causing them to pay out money 
for articles of clothing of a kind, quality and description which they 
did not order or intend to buy. Such representations, practices and 
methods have the tendency and capacity to cause and induce, and do in 
fact cause and induce members of the public to-order clothing from 
respondent and to pay money therefor because of the erroneous beliefs 
engendered as above set forth, and to divert trade to respondent from 
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competitors engaged in the sale of men’s clothing in interstate com- 
merce. There are, among the competitors of respondent, those who 
do not make use of the said methods used by respondent and who do 
not make the same or similar false and misleading representations as 
made by respondent and his salesmen, as herein set out. 

Par. 10. The above acts and things done by respondent are all to the 
injury and prejudice of the public and the competitors of respondent 
in interstate commerce, within the intent and meaning of Section 5 
of an Act of Congress entitled, “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on November 12, 1935, issued and served its com- 
plaint in this proceeding upon respondent, Carlo Van Myers, doing 
business under the trade names and styles of North American Clothes 
Company, National Brand Clothes Company, Sartorial Art Clothes 
Company, and Society Bond Clothes Company, charging him with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Harry D. Michael, attorney for the Commission, before John J. 
Keenan, an examiner of the Commission, theretofore duly designated 
by it, counsel for respondent having failed to introduce testimony and 
other evidence in opposition to the allegations of the complaint; and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and brief in support of 
the complaint, counsel for respondent having failed to file a brief, al- 
though given an opportunity so to do, and having failed to appear at 
the time and place set for oral argument after due notice thereof; and 
the Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 
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Paracrapx 1. Respondent, Carlo Van Myers, doing business under 
the trade names and styles of North American Clothes Company, Na- 
tional Brand Clothes Company, Sartorial Art Clothes Company, and 
Society Bond Clothes Company, trading under one or another of the 
aforesaid trade names, was engaged at the time of the issuance of the 
complaint herein and had been so engaged for more than three years 
prior thereto, in the sale and distribution in commerce between and 
among the various States of the United States of men’s ready-made 
clothing, with his office and principal place of business in the city of 
New York, in the State of New York. Respondent, in the course and 
conduct of his said business, caused the clothing sold by him consist- 
ing of men’s suits, trousers, overcoats, and topcoats, to be transported 
in commerce from his said place of business in New York, to, into, 
and through States of the United States other than New York to 
various and numerous persons in such other States to whom such 
clothing had been sold. 

Par. 2. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States were engaged 
in the sale and distribution in commerce between and among the vari- 
ous States of the United States, and in the District of Columbia, of 
men’s clothing, consisting of suits, trousers, overcoats, and topcoats, 
and such other individuals, firms and corporations caused their said 
clothing, when sold by them, to be transported from the various States 
of the United States where they were located, to, into, and through 
States other than the States of origin of the shipment thereof. Re- 
spondent was, during the aforesaid time, in substantial competition, 
in the sale of his said clothing, with such other individuals, firms, 
and corporations. 

Par. 3. Respondent, in the sale of ready-made clothing, as afore- 
said, made use of salesmen who solicited the general purchasing public 
in making sales of the same. Such salesmen were respondent’s repre- 
sentatives and agents. They were contacted and secured by respond- 
ent by the insertion of advertisements under the heading “Salesmen 
Wanted,” and others of like character, in newspapers and magazines 
published in various parts of the United States and of general circula- 
tion therein, of which the following is an example, to wit: 


Clothing Men, Direct, Finest Spring Line, Suits, Topcoats $16.85, Commission 
$5.00. North American Clothes, 818 Broadway, New York. 
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Upon replies to such advertisements being received and application 
forms being filed by those replying, respondent would send each of 
them what he designated as an “Authorization Certificate,” together 
with order forms and books of samples. No adequate showing was 
required by respondent, of those who applied, nor was any adequate 
investigation made, as to their fitness, honesty, or reliability. Upon 
the receipt of such authorization, samples and other supplies, said 
representatives, so designated, thereupon went about among the 
purchasing public taking orders for clothing, which said orders were 
thereupon forwarded to respondent to be filled. Most of such repre- 
sentatives were accustomed to, and did make varicus false and mis- 
leading representations to those members of the public from whom 
they received orders, by reason of which said misrepresentations such 
orders were given, money was paid thereon and contracts entered into 
for the payment of the remainder due as provided in such contracts. 
Among such false and misleading representations made by representa- 
tives were the following: 

(1) That the clothing offered for sale was all wool, or of fine 
quality. 

(2) That it was to be made-to-measure, or tailor-made. 

(3) That two garments were offered for the price of one. 

(4) That extra trousers were to be furnished without extra charge. 

(5) That the clothing ordered was to be like the samples selected, 
whether the ones selected were in respondent’s sample book, or others 
secured by the salesmen. 

(6) That prices quoted were special introductory prices. 

(7) That a local store was to be opened soon. 

(8) That choice of style of garment could be had, such as choice 
between single-breasted and double-breasted. 

(9) That personal delivery of the garment ordered would be made 
by the salesman or by a tailor representing respondent, who would 
make necessary alterations. 

(10) That fittings were to be had before the garment was com- 
pleted. 

(11) That respondent was a local concern, or one well known 
locally, such as the North American Tailoring Company, of Chicago, 
Tilnois. 

(12) That installment payments could be made on balance due after 
the down payment. 


(13) That a discount was allowed for payment in full at time 
order was given. 

(14) That the salesman was located at a given address and that his 
name was that given to the customer. 
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Par. 4. Respondent, in the conduct of his business as aforesaid, 
had his office at 818 Broadway, New York City. For a time while 
using the trade name of National Brand Clothes Company he also 
used the address 105 Fifth Avenue, New York City, as a mailing 


~ address, where he rented desk space only. Respondent’s place of busi- 


ness at 818 Broadway consisted of a small space partitioned off from 
a loft space occupied by a manufacturer of boy’s clothing. Respond- 
ent had no employees except a young lady assistant and at times a 
stenographer. The furnishings of his office consisted of a desk and 
a couple of chairs. No stock of goods was kept on hand. As orders 
came in, respondent went to a manufacturer of men’s clothing and 
selected the clothing to fill the orders. Respondent had no tailors em- 
ployed either for making clothing or for alterations, nor did he have 
any interest in any clothing manufacturing concern. The clothing 
with which respondent filled orders was not all-wool but was either 
cotton or mostly cotton with a small mixture of wool or a cotton 
French back with wool in the facing. All of it was of very poor 
quality material. It was neither tailor-made clothing nor clothing 
altered to the size and fit of the wearer. It was all ready-made cloth- 
ing of cheap workmanship. The prices quoted by respondent for his 
clothing were the regular prices for one suit or garment with no extra 
clothing at such prices. Extra trousers were furnished only at extra 
cost. The clothing delivered by respondent, generally speaking, was 
not of the same material or equal to the samples which he furnished 
his salesmen, nor was it the same material or equal to the samples 
shown by salesmen in cases where they used samples not furnished 
by the respondent. Respondent filled his orders for suits in one 
style of garment only and gave no choice as between single-breasted 
and double-breasted garments. All clothing was sent C. O. D. to the 
purchasers thereof. There were no personal deliveries, no alterations 
on delivery and no fittings. Respondent had no connection with any 
clothing concern outside of New York City and was not connected in 
any way with the North American Tailoring Company of Chicago, 
Ill. No payments by installments were allowed, nor was any dis- 
count given for full cash payment. Names and addresses given by 
salesmen were frequently fictitious. All such representations by his 
salesmen, as stated in the preceding paragraph, were false. 

Par. 5. Misrepresentations such as those hereinbefore referred to 
were made by respondent’s salesmen during a period of approxi- 
mately five years, during which he conducted his business under one 
or another of the trade names herein referred to. During such time 
continual complaints were registered by customers who either notified 
respondent direct or through complaints to the Post Office Depart- 
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ment, various Better Business Bureaus, and the Federal Trade Com- 
mission. Such complaints were specifically brought to the attention 
of the respondent from time to time during such period. Regardless 
of such knowledge and information, the misrepresentations of sales- 
men continued as long as respondent was in business and respondent 
continued to accept and fill orders sent in by such salesmen after hav- 
ing been put upon notice that the orders so accepted were probably 
procured by means of misrepresentations. Respondent took no rea- 
sonable or adequate measures to rid himself of dishonest salesmen or 
to prevent customers from being victimized by their misrepresenta- 
tions. Neither did respondent adequately, fully and generally make 
restitution for losses incurred by customers as a result of transactions 
based upon such misrepresentations. In some cases substitution of 
garments inferior to and unlike those ordered were made. In a few 
cases C. O. D. payments were returned, but in only rare instances 
were down payments made to salesmen refunded and then only after 
extended efforts made by the customers and others. In only rare 
cases were the amounts paid by customers for postage charges re- 
funded. In nearly all cases of misrepresentations by salesmen, dila- 
tory tactics were used by respondent so that the customer usually 
became discouraged and let the matter drop without adequate adjust- 
ment or none at all. 

Par. 6. Respondent encouraged, aided and abetted many of the 
aforesaid false and misleading representations of his salesmen by the 
means and methods as hereinafter set out. In his advertisements 
for salesmen he falsely represented that his clothing was of high 
grade and quality by such phrases as “Finest Spring Line.” In his 
letters to prospective salesmen he represented his clothing as being 
of fine quality by the following statements: 

National Brand Clothes Company, has made up a line of samples for spring 
and summer suits, including topcoats, which are superb in their designs, A-1, in 


their quality, and at a price to fit the pocketbook of the average customer. 
Our line consists of over forty handsome patterns. A fine line of Union 


Made suits. Great values. 

On each page of the sample book sent out to salesmen the following 
statement appears, which is seen and read not only by the salesinen 
but by the customers: 


Fine Clothing Reasonably Priced. 
Respondent assists in creating the impression that his clothing is 


tailor-made or made-to-measure by furnishing order blank forms to 
his salesmen on which are nine pictures of a tailor taking different 
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measurements of a man for clothing. The following directions for 
measurements appear under the respective pictures: 

A. Take this measure over yest at breast snugly but not tight. 

B. Take this measure with coat on from collar seam to length wanted. 

C. Take this measure with coat on from seam at armhole to sleeve length 
wanted. 

D. Take this measure with coat on, from middle of back to armhole seam. 

1. Around waist, over shirt but under vest, snug, but not tight. 

2. Around fullest part of seat. 

3. From well up in crotch to length desired. 

4. From top of pants to length desired. 

In addition, said order form had thereon the following blanks for 
the furnishing of information relative to the customer’s build, size, 
and general conformation, such as would be required in making 
clothing to measure, to-wit: 

Very Important 
Age____ Weight____ Size now wearing____ Cuffs____ No Cuffs____. 
Answer Carefully 


Vest Opening__-___ gfe cay RUS 7a ci 2 eS AS eee pene eae 
Width of Knee__--__ Width er Bottom pie Ae tt ee i 


Respondent’s salesmen were accustomed to and did use such order 
blank forms as those above described in taking orders from customers 
and took the measurements as directed and secured the other infor- 
mation requested. All of this procedure had the effect of causing 
customers to believe that they would get made-to-measure clothing 
and caused them to accept and believe the salesmen’s misrepresenta- 
tions as hereinbefore set out. 

Respondent, furthermore, furnished his salesmen with an attrac- 
tive sample book containing sample swatches of clothing material. 
Many of such samples, to the ordinary observer, had the appearance 
of being all-wool or as being material of good quality with a consid- 
erable proportion of wool. Such samples aided respondent’s dis- 
honest salesmen in carrying on their'deception as hereinbefore alleged. 
Many of respondent’s salesmen in furtherance of their deceptive prac- 
tices and misrepresentations applied stickers to respondent’s samples, 
as well as to samples which they procured for their own use, denoting 
such materials as “Virgin Wool” and the like. 
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Par. 7. Many of respondent’s salesmen had been accustomed to use 
high grade all-wool samples in taking orders, which said samples were 
totally different from and much superior to the samples furnished by 
respondent, as well as being far superior to the materials used by him 
in filling orders. Respondent was well informed of this practice 
through customer complaints and through other agencies and was 
well aware of the same during said period in which he conducted said 
business. In spite of such knowledge, respondent continued to fill 
orders sent in by salesmen engaging in such practice and to send out 
suits thereon of inferior materials. Respondent continued to fail to 
make restitution in many such cases after complaints were made. 

Par. 8. Respondent, in a great proportion of the orders taken by 
salesmen and filed by him, sent out clothing of different material, 
pattern or color or of material inferior in quality to that selected, 
or differing in all or several of such respects from that ordered. In 
a great many cases, in filling orders, respondents sent out clothing in 
sizes widely at variance from the sizes ordered and so wholly unsuited 
in size to the customer ordering the same that it could not possibly 
be used. Such variances in size were in some cases as much as four 
or five sizes too small or too large. In many cases orders were filled 
by sending clothing not of the ready-made size that would be indi- 
cated by the customer’s measurements. Except in special instances, 
all orders received by respondent were filled by sending so-called 
“regular” sizes. No alterations were made in such clothing by re- 
spondent so as to make it conform as near as might be to the measure- 
ments submitted. 

Par. 9. Respondent’s practices as heretofore set out in connection 
with the misrepresentations of his salesmen and in filling their orders, 
became so general and continued for such a period of time as to 
become a system of business and a method of competition. He know- 
ingly and deliberately, over a period of years, took advantage of the 
misrepresentations and fraudulent practices of his salesmen to the 
detriment and loss of his customers. He knowingly profited by such 
transactions and continued to do so after notice of the misrepre- 
sentations involved had been specifically brought to his attention by 
customers and others. 

Par. 10. The representations of respondent through his salesmen 
and otherwise as aforesaid had the tendency and capacity to con- 
fuse, mislead, and deceive members of the public in the particulars 
aforesaid and did in fact so deceive them and induce them to give 
orders for respondent’s clothing and to pay money to respondent and 
his salesmen therefor. The practices and methods used as herein- 
before set out resulted in defrauding members of the public as afore- 
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said by inducing them to pay out money for articles of clothing 
of a kind, quality, and description which they did not order or intend 
to buy. Such orders were given by members of the public and money 
paid thereon because of the erroneous beliefs engendered as above 
set out. Such practices and methods diverted trade to respondent 
from competitors engaged in the sale of men’s clothing in commerce 
between and among the various States of the United States and in 
the District of Columbia. There were among the competitors of re- 
spondent those who did not make use of the same or similar mislead- 
ing and fraudulent methods used by respondent and his salesmen as 
herein set out and respondent’s said acts and practices tended to 
and did in fact divert business to respondent from his said competi- 
tors, to the substantial injury and prejudice of such competitors. 


CONCLUSION 


The aforesaid acts and practices of respondent, Carlo Van Myers, 
doing business under the trade names and styles of North American 
Clothes Company, National Brand Clothes Company, Sartorial Art 
Clothes Company, and Society Bond Clothes Company, are to the 
prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John J. Keenan, an exam- 
iner of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint, and brief in support of the 
complaint, counsel for respondent having failed to introduce evidence 
in respondent’s behalf, and having failed to file a brief, although 
given opportunity so to do, and having failed to appear at the time 
and place set for oral argument, after due notice of the same, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, That the respondent, Carlo Van Myers, an individual, 
trading and doing business under the trade names and styles North 
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American Clothes Company, National Brand Clothes Company, Sar- 
torial Art Clothes Company, and Society Bond Clothes Company, 
or under any other trade names or styles or through any corporate or 
other device, his representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of men’s clothing in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing, directly or by implication, or 
through salesmen : 

1. That said clothing is all-wool or is of fine quality ; 

2. That said clothing is made-to-measure or is tailor-made; 

3. That two garments are included in the price of one; 

4. That extra trousers are furnished without extra charge; 

5. That the prices quoted are special introductory prices or are 
other than the regular prices for said clothing, unless said prices are, 
in, fact, lower than the regular prices ordinarily charged for said 
clothing ; 

6. That said clothing will be of the same material as the samples 
exhibited to purchasers and prospective purchasers, unless and until 
the clothing actually furnished said purchasers is identical with the 
samples exhibited ; 

7. That personal delivery of clothing will be made; 

8. That a choice of style of garment is offered, such as a choice 
between single breasted and double breasted; 

9. That fittings will be given or that alterations will be made; 

10. That said clothing is sold on an installment plan; 

11. That discounts are given for payment in full at the time the 
order for clothing is given; 

12. That the business operated by the respondent is a local concern 
or is one that is well known locally; 

13. That the respondent conducts any local retail stores or that 
any local retail stores will be opened in the purchaser’s neighborhood ; 

14. Through the use of swatch books or sample books wherein 
various materials are exhibited, or through any other means or in any 
other manner, that respondent can and will fill orders for clothing 
ordered from samples so exhibited, with the identical materials of the 
same quality and color, when such is not the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE Marrer oF 


ISRAEL ZELKIND, TRADING AS LAWRENCE 
BLANKET MILLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2984. Complaint, Nov. 17, 1936—Decision, Feb. 1, 1937 


Where an individual engaged in the sale and distribution of blankets made by 


(a) 


(0) 


others, and in causing said products to be shipped and transported from the 
place at which made to purchasers thereof located at various points in other 
States, in competition with many who manufucture, sell, and distribute 
blankets without in any way representing the same as actually made from 
wool, unless in fact so made, and with many who sell and distribute such 
articles without being the manufacturers thereof and thus representing 
themselvyes— 

Featured legend on letterheads and invoices distributed to customers and 
prospective custcmers in which was set forth his trade name, including 
word ‘Mills,’ together with words “Manufacturers of All Wool Camp and 
Institution Blankets” and words “Mill at,” aforesaid point from which he 
caused said articles to be shipped and transported, notwithstanding fact he 
did not own, operate, or control any mill for manufacture of blankets from 
the raw materials, was not engaged in manufacturing, and was not a 
manufacturer as understood by trade and public generally, for direct deal- 
ing with which there is a preference on the part of a substantial portion 
of wholesale and retail purchasers of such goods as securing them, in their 
belief, closer prices, superior quality, and other advantages, as compared 
with dealing with broker or middleman; and 

Caused his said blankets to be labeled “all wool’ or “woolen,” and as “fully 
shrunk,” notwithstanding fact said products, thus labeled, advertised, and 
sold by him, were not fully shrunk, nor composed wholly of wool, for which 
there is a preference on the part of a substantial portion of the purchasing 
public, aS compared with such products made from materials other than 
wool, or products made only in part of wool; 


With capacity and tendency to mislead and deceive a substantial portion of the 


purchasing public into the erroneous belief that all of said representations 
were true, and with effect of placing in the hands of wholesalers and retailers 
means whereby said blankets were passed off to said public as all wool 
goods, and with the result, as a direct consequence of such mistaken and 
erroneous beliefs thus engendered, that consuming public purchased sub- 
stantial volume of the said products, and trade was unfairly diverted to 
him from competitors likewise engaged in selling and distributing such 
articles, and who truthfully advertise and represent the nature and char- 
acter of their business and that of the materials used in the manufacture of 
their products; to the substantial injury of competition in commerce: 


Held, That such acts and practices were to the prejudice of the public and 


competitors and constituted unfair methods of competition. 


Mr. DeWitt T. Puckett for the Commission. 
— Mr. Meyer Cohan, of Worcester, Mass., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Israel 
Zelkind, an individual trading as Lawrence Blanket Mills, hereinafter 
referred to as respondent, has been, and is now, using unfair methods 
of competition in commerce, as “commerce” is defined in said act, and 
if appearing to the said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Israel Zelkind, is an individual, trading 
as Lawrence Blanket Mills, whose office and place of business is at 
9-13 Winter Street, Worcester, Mass. 

Respondent is now, and for several years last past has been, en- 
gaged in the sale and distribution of blankets to the purchasing and 
consuming public located in various States of the United States and 
in the District of Columbia. Respondent now causes, and for several 
years last past has caused, his products when sold by him, to be 
shipped from Wilsonville, Conn., the place at which said blankets are 
manufactured, to the purchasers thereof, located in the various States 
of the United States, and in the District of Columbia. There is now, 
and has been for several years last past, a constant current of trade 
and commerce, by the respondent, in blankets, between and among the 
various States of the United States, and in the District of Columbia. 

Respondent is, and for several years last past has been, in substan- 
tial competition with other individuals, firms, and corporations, en- 
gaged in the sale of blankets in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the cause and conduct of his business, as described in 
paragraph 1 hereof, respondent offers for sale and sells his blankets 
labeled “All Wool” or “Woolen” and as “Fully Shrunk.” 

In truth and in fact the blankets so described and represented are 
not composed wholly of wool and they do not contain wool in amounts 
sufficient to justify the designation, “All Wool” or “Woolen.” Said 
blankets are not fully shrunk, as alleged. 

Par. 3. Respondent’s invoices distributed wherever his blankets 
were sold, and also his letterheads bore the following legend: 


LAWRENCH BLANKET MILLS 
Manufacturers of 
All Wool Camp and Institution Blankets 
Mill at Wilsonville, Conn. 
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In truth and in fact respondent does not manufacture the said 
blankets offered for sale and sold by him, nor does he own, operate, 
or control a factory where blankets are manufactured. 

It is a common belief among wholesalers, retailers, and the pur- 
chasing public, that a superior grade of merchandise can be purchased 
direct from the manufacturer thereof at a considerable saving in 
price. The representations made by respondent, as alleged in para- 
graph 3 hereof, have the tendency and capacity to mislead and de- 
ceive the purchasers of respondent’s blankets into the belief that when 
they purchase said blankets from respondent, they are dealing with 
the manufacturer of said blankets purchased and thereby are gaining: 
an advantage by saving the middleman’s cost. 

Par. 4. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead wholesalers, retailers, and a substantial 
portion of the purchasing public into the erroneous belief that such 
representations are true and into the purchase of substantial quanti- 
ties of said blankets on account of such erroneous belief. By said 
practices, respondent also places in the hands of wholesalers and re- 
tailers the means whereby said blankets are passed off to the pur- 
chasing public as all wool blankets. There are among the competi- 
tors of respondent as mentioned in paragraph 1 hereof, manufac- 
turers and distributors of blankets who do not misrepresent the kind, 
quality, and character of their products, nor the nature and kind of 
business they are engaged in, who likewise advertise, sell, and dis- 
tribute their blankets among the various States of the United States 
and in the District of Columbia. By the representations aforesaid, 
trade is unfairly diverted to respondent from such competitors, there- 
by substantial injury is being, and has been, done by respondent to 
competition in commerce as herein set out. 

Par. 5. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on November 17, 1936, issued, and on 


618 FEDERAL TRADE COMMISSION DECISIONS 
indings 2A TV EG: 


November 19, 1936, served, its complaint in this proceeding upon re- 
spondent Israel Zelkind, an individual trading as Lawrence Blanket 
Mills, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint the respondent filed his answer admitting 
all the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and the substitute an- 
swer, briefs, and oral arguments of counsel having been waived, and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParavrarH 1. The respondent, Israel Zelkind, is an individual, 
trading as Lawrence Blanket Mills. His principal office and place of 
business is at 9-13 Winter Street, Worcester, Mass. 

He is now, and for several years last past has been, engaged in the 
sale and distribution of blankets. When orders are received for re- 
spondent’s blankets he causes them to be shipped and transported 
from Wilsonville, Conn., the place at which said blankets are manu- 
factured, to the purchasers thereof located at various points in States 
of the United States other than the State of Connecticut. The re- 
spondent has, at all times during the past several years, maintained 
a constant current of trade in said blankets, in commerce, among and 
between the various States of the United States and in the District 
of Columbia. 

At all times during the last several years, the respondent has been 
in substantial competition with other individuals and with firms 
and corporations likewise engaged in the business of selling and dis- 
tributing, or of manufacturing, selling and distributing blankets, in 
commerce, among and between the several States of the United States 
and in the District of Columbia. 

Par. 2. On his letterheads and invoices, distributed throughout the 
various States of the United States to customers and prospective 
customers, the respondent prominently and conspicuously displays 
the legend: 

LAWRENCE BLANKET MILLS 


Manufacturers of 
All Wool Camp and Institution Blankets 
Mill at Wilsonville, Conn. 
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The use of the word “mills” in his trade name together with the 
statements “Mill at Wilsonville, Conn.” and “Manufacturers of” on 
his letterheads and invoices, serve as representations to respondent’s 
customers and the general buying public that the respondent owns, 
operates, or controls a mill wherein woolen materials are converted 
or manufactured into blankets. 

Par. 3. The respondent does not, in fact, own, operate, or control 
any mill or mills for the manufacture of blankets from the raw ma- 
terials. Respondent is not engaged in the business of manufacturing 
and is not himself a manufacturer as those terms are understood by 
the trade and the purchasing public generally, but is solely in the 
business of selling and distributing blankets manufactured from the 
raw materials by others. 

Par. 4. A substantial portion of the wholesale and retail purchasers 
of blankets have a preference for dealing direct with the manufac- 
turer of the products being purchased. Such purchasers believe that 
they secure closer prices, superior quality and other advantages in 
dealing direct with a manufacturer rather than a broker or middle- 
man. 

Par. 5. In order to further induce the purchase of blankets he sells, 
respondent causes his blankets to be labeled “all wool” or “woolen,” 
and as “fully shrunk.” These designations serve as representations 
to customers, prospective customers, and the purchasing public gen- 
erally, that said blankets are made of wool and are fully shrunk. 
The blankets labeled, advertised, and sold by respondent as “all wool” 
or “woolen” and “fully shrunk,” are not composed wholly of wool 
and are not fully shrunk. 

Par. 6. A substantial portion of the purchasing public has a pref- 
erence for blankets made wholly of wool over blankets made from 
materials other than wool or blankets that are only part wool. 

Par. 7. Many of respondent’s competitors who manufacture, sell 
and distribute blankets do not in any way represent that said blankets 
are actually made from wool unless such is the fact. 

Many of respondent’s competitors who sell and distribute blankets 
do not manufacture the products sold by them and do not in any way 
represent that they are the manufacturers of said products. 

Par. 8. The false and misleading statements and representations 
made by respondent in designating himself as a manufacturer by the 
use of the word “Mills” in his trade name, and the expressions “Mill 
at Wilsonville, Conn.” and “Manufacturers of” on his letterheads 
and invoices, and in labeling or describing the blankets he offers for 
sale and sells as “all wool” or “woolen” and “fully shrunk,” have had 
and do have the capacity and tendency to mislead and deceive a sub- 
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stantial portion of the purchasing public into the erroneous belief 
that all of said representations are true. By said practices, respondent 
also places in the hands of wholesalers and retailers the means 
whereby said blankets are passed off to the purchasing public as all 
wool blankets. As a direct consequence of the mistaken and erroneous 
beliefs, induced by the false and misleading statements and represen- 
tations above referred to, the consuming public has purchased a sub- 
stantial volume of respondent’s products with the result that trade 
has been unfairly diverted to the respondent from his competitors 
likewise engaged in the business of selling and distributing blankets, 
who truthfully advertise and represent the nature and character of 
their business and the nature and character of the materials used in 
the manufacture of their products. As a result thereof substantial 
injury has been and is now being done by respondent to competition, 
in commerce, among and between the various States of the United 
States and of the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent Israel Zelkind, 
trading as Lawrence Blanket Mills, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on December 16, 1986, by respondent, admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Israel Zelkind, his representa- 
tives, agents, and employees, in connection with the offering for sale, 
sale, and distribution of blankets in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 
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1. The use of the word “woolen” or the words “all wool,” alone 
or in conjunction with any other word or words, as descriptive of 
its blankets not made of wool, and from the use of the word “wool,” 
or “woolen” or of any other word or words of similar meaning, in 
any way, so as to import or imply that the products to which the 
said word or words refer are composed of wool, when such is not the 
fact ; 

2. Representing that his blankets are “fully shrunk,” when such 
is not the fact; 

3. The use of the word “mills” as part of his trade name, and 
from the use of the word “mill,” or “mills,” or the words “manufac- 
turers of,” or of any other word or words of similar import in his 
business or advertising literature, or in any other way, so as to import 
or imply that he makes or manufactures the products which he 
sells, or that he actually owns and cperates, or directly and absolutely 
controls the mill or mills or factory wherein said products are man- 
ufactured, when such is not the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 
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QUALITY DISTILLERS, INC. 


COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF AN ACT OF CONGRESS APPROVED SEPT 26, 1914, AND OF SEC. 3 OF TITLE I 
OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2391. Complaint, May 16, 1935—Order, Feb. 2, 1937 


Consent order requiring respondent corporation, its officers, etc., in connection 
with sale or offer, in interstate commerce and in District of Columbia, of 
whiskies, gins, and other alcoholic beverages produced by it. but excepting 
gins produced by it through process of rectification whereby alcohol pur- 
chased, but not produced, by it is redistilled as specified, to cease and 
desist from representing, through use of word “Distillers” in its corporate 
name and on its stationery, advertising, etc., or in any other way, that it is 
a distiller of whiskies, gins, or other alcoholic beverages or that said 
whiskies, etc., were by it made through process of distillation, or that it 
owns, operates, or controls a place where such products are thus made, 
unless and until it shall own, operate, or control a place or places where 
such products are by it manufactured through process of original and 
continuous distillation from mash, wort or wash through continuous closed 
pipes and vessels until manufacture is complete. 

Mr. PGad B. Morehouse for the Commission. 
Mr. Paul Loewenthal, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Quality 
Distillers, Inc., hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and in violation of the Act of Congress ap- 
proved June 16, 1933, known as the “National Industrial Recovery 
Act,” and it appearing to the said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 


Count 1 


Paracrary 1. Respondent is a corporation organized and existing 
and doing business under the laws of the State of California, with 
its office and principal place of business in Los Angeles, in the said 


*Count Two of the complaint, under the National Industrial Recovery Act, dismissed. 
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State. It is now, and since its organization in 1934 has been, engaged 
in the business of purchasing, rectifying, blending, and_ bottling 
whiskies, liqueurs, gins, and others spirituous beverages, and in the 
sale thereof in constant course of trade and commerce between and 
among the various States of the United States and in the District of 
Columbia. In the course and conduct of its said business, it causes 
its said products when sold to be transported from its place of busi- 
ness in Los Angeles aforesaid into and through various other States 
of the United States to the purchasers thereof consisting of whole- 
salers and retailers, some located within the State of California and 
some located in other States of the United States and the District of 
Coiumbia. In the course and conduct of its business as aforesaid, 
respondent is now, and at all times since its organization has been, in 
substantial competition with other corporations and individuals, 
partnerships, and firms engaged in the manufacture by distillation 
of whiskies, gins, and other spirituous beverages and in the sale 
thereof in trade and commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid respondent is, and 
has been since its organization, in substantial competition with other 
corporations and with individuals, firms, and partnerships engaged 
in the business of purchasing, rectifying, blending, and _ bottling 
whiskies, liqueurs, gins, and other spirituous beverages and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid 
respondent has, upon its said premises, a still which it uses in the 
production of gin by a process of rectification whereby alcohol, pur- 
chased but not produced by respondent, is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller, as defined by Sec- 
tion 3247 of the Revised Statutes regulating Internal Revenue, nor 
as commonly understood by the public and the liquor industry. For 
a long period of time the word “distillers” when used in connection 
with the liquor industry and with the products thereof has had and 
still has a definite significance and meaning to the minds of whole- 
salers and retailers in such industry and to the ultimate purchasing 
public, to wit, the manufacture of such liquors by the process of dis- 
tillation from mash, wort, or wash, and a substantial portion of the 
purchasing public prefers to buy spirituous liquors bottled by the 
actual distillers and manufacturers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
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stationery and on the labels attached to the bottles in which it sells and 
ships its said products, and in various other ways, respondent repre- 
sents to its customers and furnishes them with the means of repre- 
senting to their vendees, both retailers and the ultimate consuming 
public, that the said whiskies, gins, liqueurs, and other spirituous 
beverages therein contained were by it manufactured through the 
process of distillation from mash, wort, or wash, when, as a matter 
of fact respondent is not a distiller, does not distill the said whiskies, 
liqueurs, or other spirituous beverages by it so bottled, labeled, sold, 
and transported, and merely by the use of a still as aforesaid in the 
rectification of alcoholic spirits by redistillation over juniper berries. 
and other aromatics, does not distill the gins by it so bottled, labeled, 
sold, and transported in the sense in which the word “distilled” is 
commonly accepted and understood by those engaged in the hquor 
trade and the public. Respondent does not own, operate, or control 
any place or places where such beverages are manufactured by the 
process of distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash whiskies, gins, and other spir- 
ituous beverages sold by them and who truthfully use the words 
“distillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate names and on their stationery and on the labels of the bot- 
tles in which they sell and ship such products. There are also among 
such competitors corporations, firms, partnerships, and individuals 
engaged in the business of rectifying, blending, and bottling whiskies, 
liqueurs, gins, and other spirituous beverages who do not use the words 
“distillery,” “distilleries,” “distilling,” or “distillers” as a part of their 
corporate names, nor on their stationery, nor on the labels attached 
to the bottles in which they sell and ship their said products. 

Par. 5. The representation by respondent, as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and does. 
mislead and deceive dealers and the purchasing public into the belief 
that the whiskies, liqueurs, gins, and other spirituous beverages sold 
by the respondent are manufactured and distilled by it from mash, 
wort, or wash and is calculated to and has the capacity and tendency 
to and does induce dealers and the purchasing public, acting in such 
belief, to purchase the whiskies, liqueurs, gins, and other spirituous 
beverages rectified, blended and bottled by the respondent, thereby 
diverting trade to respondent from its competitors who do not by 
their corporate name or in any other manner misrepresent that they 
are manuacturers by distillation from mash, wort, or wash of whis- 
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kies, liqueurs, gins, and other spirituous beverages, and thereby 
respondent does substantial injury to substantial competition in 
interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Count 2 


Paracrapn 1. Respondent is a corporation organized and existing 
and doing business under the laws of the State of California, with 
its office and principal place of business in Los Angeles, in the said 
State. It is now, and since its organization in 1934 has been, engaged 
in the business of purchasing, rectifying, blending, and bottling whis- 
kkies, liqueurs, gins, and other spirituous beverages, and in the sale 
thereof in constant course of trade and commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of its said business, it causes its said 
products when sold to be transported from its place of business in 
Los Angeles aforesaid into and through various other States of the 
United States to the purchasers thereof consisting of wholesalers and 
retailers, some located within the State of California and some 
located in other States of the United States and the District of 
Columbia. In the course and conduct of its business as aforsaid, 
respondent is now, and at all times since its organization has been, 
in substantial competition with other corporations and with in- 
dividuals, partnerships, and firms engaged in the manufacture by 
distillation of whiskies, gins, and other spirituous beverages and 
in the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid respondent 
is, and has been since its organization, in substantial competition 
with other corporations and with individuals, firms, and partner- 
ships engaged in the business of purchasing, rectifying, blending, 
and bottling whiskies, liqueurs, gins, and other spirituous beverages 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District. of Columbia. 

Par. 2. As grounds for this paragraph of this complaint, the Fed- 
eral Trade Commission relies upon the matters and things set out in 
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paragraph 2 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at length herein and 
said paragraph 2 of count 1 of this complaint is incorporated herein 
by reference and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely as though 
the several averments of said paragraph 2 of said count 1 were 
repeated verbatim. 

Par. 3. As grounds for this paragraph of this complaint, the 
Federal Trade Commission relies upon the matters and things set out 
in paragraph 3 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at length herein and said 
paragraph 3 of count 1 of this complaint is incorporated herein by 
reference and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely as though 
the several averments of said paragraph 3 of said count 1 were 
repeated verbatim. 

Par. 4. As grounds for this paragraph of this complaint, the Fed- 
eral Trade Commission relies upon the matters and things set out in 
paragraph 4 of count 1 of this complaint to the same extent as though 
the allegations thereof were set out at length herein and said para- 
graph 4 of count 1 of this complaint is incorporated herein by refer- 
ence and adopted as the allegations of this paragraph of this count 
aud is hereby charged as fully and as completely as though the sev- 
eral averments of said paragraph 4 of said count 1 were repeated 
verbatim. 

Par. 5. As grounds for this paragraph of this complaint, the Fed- 
eral Trade Commission relies upon the matters and things set out in 
paragraph 5 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at length herein and 
said paragraph 5 of count 1 of this complaint is incorporated herein 
by reference and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely as though 
the several averments of said paragraph 5 of said count 1 were re- 
peated verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1983 (48 Stat. 195 C. 90), the 
President of the United States, by Executive Order No. 6182, of June 
26, 1933, as supplemented by Executive Order No. 6207, of July 21, 
1933, and Executive Order No. 6345 of October 20, 1933, delegated 
to H. A. Wallace as Secretary of Agriculture, certain of the powers 
vested in the President of the United States by the aforesaid Act. 

Under and pursuant to the delegation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the Act and 
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Executive orders under the Act, upon his own motion presented a 
Code of Fair Competition for the Distilled Spirits Rectifying In- 
dustry after due notice and opportunity for hearing in connection 
therewith had been afforded interested parties, including respondent, 
in accordance with Title I of the National Industrial Recovery Act 
and applicable regulations issued thereunder, to the President of the 
United States who approved the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 
within the meaning of the said National Industrial Recovery Act, 
for the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to 
the said code in the following words, to wit: 

That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commerce, which tend to diminish the amount thereof; (6) 
to provide for the general welfare by promoting the organization of industry 
for the purposes of cooperative action among trade groups; (c) to eliminate 
unfair competitive practices; (d) to promote the fullest possible utilization of 
the present productive capacity of industries; (e) to avoid undue restriction of 
production (except as may be temporarily required) ; (f) to increase the con- 
sumption of industrial and agricultural products by increasing purchasing power ; 
and (g) otherwise to rehabilitate industry. 

By his approval of the said code on December 9, 1933, the Presi- 
dent of the United States, pursuant to the authority vested in him by 
Title I of the National Industrial Recovery Act aforesaid, made and 
issued his certain written Executive order, wherein he adopted and 
approved the report, recommendations and findings of the said Sec- 
retary of Agriculture, and ordered that the said Code of Fair Compe- 
tition be, and the same thereby was approved, and by virtue of the 
National Industrial Recovery Act aforesaid, the following provision 
of Article V of said Code became and still is one of the standards of 
fair competition for the Distilled Spirits Rectifying Industry and is 
binding upon every member of said Industry and this respondent: 

The following practices constitute unfair methods of competition and shall 
not be engaged in by any member of the industry: 

Section 1. False Advertising—To publish or disseminate in any manner any 
false advertisement of any rectified product. Any advertisement shall be deemed 
to be false if it is untrue in any particular, or if directly or by ambiguity, 
omission or inference it tends to create a misleading impression. 

Par. 7. The use by respondent of the word “Distillers” in its 
corporate name, printed upon its stationery and on the labels attached 
to the bottles in which it sells and ships such products and in various 
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other ways, constitutes false advertising within the meaning of the 
aforesaid provision of said Article V and tends to and does create 
the misleading impression that respondent is engaged in the business 
of distilling spirits from mash, wort or wash and that the spirituous 
beverages by it so sold and transported have been bottled at a dis- 
tillery by the original distillers thereof, all contrary to the provisions 
of Section 1, Article V, of the Code aforesaid. 

Par. 8. The above alleged methods, acts and practices of the re- 
spondent are and have been in violation of the standard of fair 
competition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which 
affect interstate commerce in the manner set forth in paragraph 5 
of count 1 hereof, are in violation of Section 3 of Title I of the Na- 
tional Industrial Recovery Act and they are unfair methods of com- 
petition in commerce within the meaning of the Federal Trade Com- 
mission Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having come on to be heard by the Federal 
Trade Commission upon the complaint hereinbefore issued and served 
upon Quality Distillers, Inc., respondent herein, and the said re- 
spondent’s written answer made thereto, waiving the taking of testi- 
mony, findings as to the facts, filing of briefs, oral argument and all 
other intervening procedure, and consenting that an order shall 
issue herein for it to cease and desist from methods of competition 
charged in the complaint, and the Commission being fully advised 
in the premises, having thereupon concluded that respondent has 
violated Section 5 of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is now ordered, That the respondent, Quality Distillers, Inc., 
its officers, representatives, agents and employees, in connection with 
the sale, offering for sale and distribution in interstate commerce 
and in the District of Columbia of whiskies, gins, and all other 
alcoholic beverages, except gins by it produced through a process of 
rectification whereby alcohol purchased but not produced by respond- 
ent is redistilled over juniper berries and other aromatics, do cease 
and desist from: 

Representing through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships its said products, or in any 
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other way by word or words of like import, that (a) It is a dis- 
tiller of whiskies, gins and other alcoholic beverages; or (b) the 
said whiskies, gins, and other alcoholic beverages were by it manu- 
factured through the process of distillation; or (¢) it owns, operates, 
or controls a place or places where such beverages are manufactured 
by the process of distillation, unless and until the said respondent 
shall own, operate, or control a place or places where such whiskies, 
gins, and other alcoholic beverages are by it manufactured through 
a process of original and continuous distillation from mash, wort, 
or wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed. 

It is further ordered, That the aforesaid complaint be, and the 
same is hereby dismissed as to count 2 thereof. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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In tHE Marrer OF 


CHARLES B. TRULL, TRADING AS WEST COAST 
DISTILLERIES COMPANY 


COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC, 3 OF TITLE I 
OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2419. Complaint, May 27, 1935—Order, Feb. 2, 1937 


‘Consent order requiring respondent individual, his agents, etc., in connection with 
sale or offer, in interstate commerce and in District of Columbia, of whiskies, 
gins, and other alcoholic beverages produced by him, but excepting gins pro- 
duced by him, through process of rectification whereby alcohol purchased, but 
not produced, by him is redistilled as specified, to cease and desist from rep- 
resenting, through use of word “Distilleries” in his trade name and on his 
stationery, advertising, etc., or in any other way, that he is a distiller of 
whiskies, gins, or other alcoholic beverages or that said whiskies, etc., were 
by him made through process of distillation, or that he owns, operates, or con- 
trols a place where such products are thus made, unless and until he shall 
own, operate, or control a place or places where such products are by him 
manufactured through process of original and continuous distillation from 
mash, wort, or wash through continuous closed pipes and vessels until 
manufacture is complete. 


Mr. PGad B. Morehouse for the Commission. 
Mr. Albert A. Awvelrod, of San Francisco, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Charles B. 
Trull, trading as West Coast Distilleries Co., hereinafter referred 
to as respondent, has been and is using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and in viola- 
tion of the Act of Congress approved June 16, 1933, known as the 
“National Industrial Recovery Act,” and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Count 1 


Paracrarn 1. Respondent is an individual, doing business under 
the name and style West Coast Distilleries Co., with principal office 


1Count 2 of the complaint, under the National Industrial Recovery Act, dismissed. 
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and place of business in the city of San Francisco, in the State of 
California. He is now, and since April 1934, has been engaged in 
the business of purchasing, rectifying, blending, and_ bottling 
whiskies, gins, and other spirituous beverages in a rectifying plant, 
under a rectifier’s permit and in the sale thereof in constant course 
of trade and commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of his said business he causes his said products when sold 
to be transported from his place of business aforesaid into and 
through various States of the United States to the purchasers thereof, 
consisting of wholesalers and distributors, some located within the 
State of California and some located in other States of the United 
States and the District of Columbia, and to some located in Waiakea- 
Hilo, Hawaii. In the course and conduct of his business as afore- 
said, respondent is now, and since April 1934, has been in substan- 
tial competition with corporations and with other individuals, part- 
nerships, and firms engaged in the manufacture by true distillation 
of whiskies, gins, and other spirituous beverages from mash, wort, 
or wash, and in the sale thereof in trade and commerce between and 
among the various States of the United States, in the District of 
Columbia and in Hawaii; and in the course and conduct of his busi- 
ness as aforesaid respondent is, and since April 1934, has been in 
substantial competition with corporations and with other individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
beverages in rectifying plants under rectifiers’ permits and in the sale 
thereof in commerce between and among the various States of the 
United States, in the District of Columbia, and in Hawaii. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said, there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond- 
ent, is redistilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respond- 
ent a distillery or a distiller, as defined by Section 3247 of the Revised 
Statutes regulating Internal Revenue, nor as commonly understood by 
the public and the liquor industry. For a long period of time the 
word “distilleries” when used in connection with the liquor industry 
and with the products thereof has had and still has a definite sig- 
nificance and meaning to the minds of the wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, places 
where such alcoholic liquors are manufactured by an original and 
continuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete, 
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and a substantial portion of the purchasing public prefers to buy 
spirituous liquors bottled and prepared by the actual distillers and 
manufacturers thereof. 

Par. 3. In the course and conduct of his business as aforesaid, by 
the use of the word “Distilleries” in his trade name, printed on his 
stationery and on the labels attached to the bottles in which he sells 
and ships his said products, and in various other ways, respondent 
represents to his customers and furnishes them with the means of 
representing to their vendees, both retailers and the ultimate consum- 
ing public, that the said whiskies, gins, and other spirituous beverages 
therein contained were by him manufactured through the process of 
distillation from mash, wort, or wash, when, as a matter of fact, 
respondent is not a distiller, does not distill the said whiskies, gins, 
and other spirituous beverages by him so bottled, labeled, sold, and 
transported, and merely by the use of a still operated by him as afore- 
said in the rectification of alcoholic spirits by redistillation over 
juniper berries and other aromatics, does not distill the whiskies, 
gins, and other spirituous beverages by him so bottled, labeled, sold, 
and transported in the sense in which the word “distilled” is com- 
monly accepted and understood by those engaged in the liquor trade 
and the public. Respondent does not own, operate, or control any 
place or places where such alcoholic beverages are manufactured by a 
process of original and continuous distillation from mash, wort, or 
wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort or wash whiskies, gins, and other spirit- 
uous beverages sold by them and who truthfully use the words “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, advertising, and on 
the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships, and individuals engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
beverages in rectifying plants under rectifiers’ permits who do not 
use the words “distillery,” “distilleries,” “distilling,” or “distillers” 
as a part of their corporate or trade names, nor on their stationery, 
advertising, nor on the labels attached to the bottles in which they 
sell and ship their said products. 

Par. 5. The representation by respondent, as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the belief 
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that the whiskies, gins, and other spirituous beverages sold by the 
respondent are manufactured and distilled by him from mash, wort, 
or wash by one continuous process and is calculated to and has the 
capacity and tendency to and does induce dealers and the purchasing 
public, acting im such belief, to purchase the whiskies, gins, and other 
spirituous beverages rectified and bottled by the respondent, thereby 
diverting trade to respondent from his competitors who do not by 
their corporate or trade name or in any other manner misrepresent 
that they are manufacturers by distillation from mash, wort, or wash 
of whiskies, gins, or other spirituous beverages, and thereby respond- 
ent does substantial injury to substantial competition in interstate 
commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Count 2 


ParacrarH 1. Respondent is an individual, doing business under 
the name and style West Coast Distilleries Co., with principal office 
and place of business in the city of San Francisco, in the State of Cal- 
ifornia. He is now, and since April 1934, has been engaged in the 
business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other spirituous beverages in a rectifying plant, under a 
rectifier’s permit, and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of his said business he causes his said products when sold to be trans- 
ported from his place of business aforesaid into and through various 
States of the United States to the purchasers thereof, consisting of 
wholesalers and distributors, some located within the State of Cali- 
fornia and some located in other States of the United States and the 
District of Columbia, and to some located in Waiakea-Hilo, Hawaii. 
In the course and conduct of his business as aforesaid, respondent is 
now, and since April 1934, has been in substantial competition with 
corporations and with other individuals, partnerships, and firms en- 
gaged in the manufacture by true distillation of whiskies, gins, and 
other spirituous beverages from mash, wort, or wash, and in the sale 
thereof in trade and commerce between and among the various S‘ates 
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of the United States, in the District of Columbia, and in Hawaii; 
and in the course and conduct of his business as aforesaid respondent 
is, and since April 1934, has been in substantial competition with 
corporations and with other individuals, firms, and partnerships en- 
gaged in the business of purchasing, rectifying, blending, and bottling 
whiskies, gins, and other spirituous beverages in rectifying plants 
under rectifiers’ permits and in the sale thereof in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Pars. 2, 3,4 and 5. As grounds for these paragraphs of this com- 
plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this complaint. 
to the same extent as though the several allegations thereof were set 
out at length and in separate paragraphs herein, and the said para- 
graphs 2, 3, 4, and 5 of count 1 of this complaint are incorporated 
herein by reference and adopted as the allegations of paragraphs 2, 
3, 4, and 5, respectively, of this count, and are hereby charged as fully 
and as completely as though the several averments of the said para- 
graphs of count 1 were separately set out and repeated verbatim. 

Par. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1983 (48 Stat. 195 C. 90), the Presi- 
dent of the United States, by Executive Order No. 6182, of June 26, 
1933, as supplemented by Executive Order No. 6207, of July 21, 1933, 
and Executive Order No. 6345, of October 20, 1933, delegated to H. A. 
Wallace as Secretary of Agriculture certain of the powers vested in 
the President of the United States by the aforesaid Act. 

Under and pursuant to the delegation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the Act and 
Ixecutive orders under the Act, upon his own motion presented a 
Code of Fair Competition for the Distilled Spirits Rectifying Indus- 
try after due notice and opportunity for hearing in connection there- 
with had been afforded interested parties, including respondent, im 
accordance with Title I of the National Industrial Recovery Act and 
applicable regulations issued thereunder, to the President of the 
United States who approved the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 
within the meaning of the said National Industrial Recovery Act, for 
the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri- 
culture made, among others, the following findings with respect to 
ihe said Code in the following words, to wit: 


That said Code will tend to effectuate the declared policy of Title I of the 
National Industrial Recovery Act as set forth in Section 1 of said Act in that 
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the terms and provisions of such Code tend: (@) to remove obstructions to 
the free flow of foreign commerce, which tend to diminish the amount thereof; 
(6) to provide for the general welfare by promoting the organization of indus- 
try for the purposes of cooperative action among trade groups; (c) to elimi- 
nate unfair competitive practices; (d@) to promote the fullest possible utilization 
of the present productive capacity of industries; (e) to avoid undue restriction 
of production (except as may be temporarily required); (f) to increase the 
consumption of industrial and agricultural products by increasing purchasing 
power; and (g) otherwise to rehabilitate industry. 

By his approval of the said code on December 9, 1933, the Presi- 
dent of the United States, pursuant to the authority vested in him 
by Title I of the National Industrial Recovery Act aforesaid, made 
and issued his certain written Executive order, wherein he adopted 
and approved the report, recommendations, and findings of the said 
Secretary of Agriculture, and ordered that the said Code of Fair 
Competition be, and the same thereby was approved, and by virtue 
of the National Industrial Recovery Act aforesaid, the following pro- 
vision of Article V of said Code became and still is one of the stand- 
ards of fair competition for the Distilled Spirits Rectifying Indus- 
try and is binding upon every member of said industry and this 
respondent : 

The following practices constitute unfair methods of competition and shall not 
be engaged in by any member of the industry: 

Section 1. False Advertising—To publish or disseminate in any manner any 
false advertisement of any rectified product. Any advertisement shall be deemed 
to be false if it is untrue in any particular, or if directly or by ambiguity, 
omission or inference it tends to create a misleading impression. 

Par. 7. The use by respondent of the word “Distilleries” in his 
trade name, printed on his stationery and on the labels attached to 
the bottles in which he sells and ships such products and in various 
cther ways, constitutes false advertising within the meaning of the 
aforesaid provision of said Article V and tends to and does create the 
misleading impression that respondent is engaged in the business of 
distilling whiskies, gins, and other spirituous beverages from mash, 
wort, or wash and that the whiskies, gins, and other spirituous bever- 
ages by him so sold and transported have been bottled by the original 
distillers thereof and have been produced by a true process of dis- 
tillation from mash, wort, or wash, all contrary to the provisions of 
Section 1, Article V, of the Code aforesaid. 

Par. 8. The above alleged methods, acts, and practices of the re- 
spondent are and have been in violation of the standard of fair com- 
petition for the Distilled Spirits Rectifying Industry of the United 
States. Such violation of such standard in the aforesaid transactions 
in interstate commerce and other transactions which affect interstate 
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commerce in the manner set forth in paragraph 5 of count 1 hereof, 
are in violation of Section 3 of Title I of the National Industrial 
Recovery Act and they are unfair methods of competition in com- 
merce within the meaning of the Federal Trade Commission Act as 
amended. 

ORDER TO CEASE AND DESIST 


This proceeding having come on to be heard by the Federal Trade 
Commission upon the complaint hereinbefore issued and served upon 
Charles B. Trull, trading as West Coast Distilleries Company, re- 
spondent herein, and the said respondent’s written answer made 
thereto, waiving the taking of testimony, findings as to the facts, 
filing of briefs, oral argument and all other intervening procedure, 
and consenting that an order shall issue herein for him to cease and 
desist from methods of competition charged in the complaint, and 
the Commission being fully advised in the premises, having there- 
upon concluded that respondent has violated Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is now ordered, That the respondent, Charles B. Trull, trading as 
West Coast Distilleries Company, his agents and employees, in con- 
nection with the sale, offering for sale and distribution in interstate 
commerce and in the District of Columbia of whiskies, gins, and all 
other alcoholic beverages, except gins by him produced through a 
process of rectification whereby alcoho! purchased but not produced 
by respondent is redistilled over juniper berries and other aromatics, 
do cease and desist from: 

Representing through the use of the word “Distilleries,” in his 
trade name, on his stationery, advertising, or on the labels attached 
to the bottles in which he sells and ships his said products, or in any 
other way by word or words of like import, that (a) he is a distiller 
of whiskies, gins, and other alcoholic beverages; or (6) the said 
whiskies, gins, and other alcoholic beverages were by him manufac- 
tured through the process of distillation, unless and until the said 
respondent shall own, operate, or control a place or places where such 
whiskies, gins, and other alcoholic beverages are by him manufactured 
through a process of original and continuous distillation from mash, 
wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is completed. 

It is further ordered, That the said complaint be, and the same is 
hereby dismissed as to count 2 thereof. 
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It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon him of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which he is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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Complaint DAT TAGs 


In THE Marrer oF 4 


MOUNT ROSE DISTILLING COMPANY 


COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2489. Complaint, July 3, 1935—Order, Feb. 2, 1937 


Consent order requiring respondent corporation, its officers, ete., in connection 
with sale or offer, in interstate commerce and in District of Columbia, of 
whiskies, gins, and other alcoholic beverages produced by it, but excepting 
gins produced by it through process of rectification whereby alcohol pur- 
chased, but not produced, by it is redistilled as specified, to cease and 
desist from representing, through use of word “Distilling” in its corporate 
name and on its stationery, advertising, etc., or in any other way, that it 
is a distiller of whiskies, gins, or other alcoholic beverages or that said 
whiskies, etc., were by it made through process of distillation or that it 
owns, operates, or controls a place where such products are thus made, 
unless and until it shall own, operate, or control a place or places where 
such products are by it manufactured through process of original and 
continuous distillation from mash, wort, or wash through continuous closed 
pipes and vessels until manufacture is complete. 


Mr. PGad B. Morehouse for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Mount 
Rose Distilling Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New Jersey, with its 
office and principal place of business in the city of Trenton, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of producing and bottling gins in a rectify- 
ing plant and in the sale thereof in constant course of trade and 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
said business it causes its said products when sold to be transported 
from its place of business aforesaid into and through various other 
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States of the United States to the purchasers thereof, consisting of 
wholesalers and retailers located in other States of the United States 
and the District of Columbia. In the course and conduct of its 
business as aforesaid, respondent is now, and for more than one year 
last past has been, in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the manu- 
facture Ly true distillation of gins from mash, wort, or wash and 
in the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid respond- 
ent is, and has been for more than one year last past, in substantial 
competition with other corporations and with individuals, firms, and 
partnerships engaged in the business of producing and bottling gins. 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said, there are stills which respondent uses in the production of gins 
by a process of rectification whereby alcohol, purchased but not pro- 
duced by respondent, is redistilled over juniper berries and other 
aromatics. Such rectification of alcoholic spirits does not make or 
constitute respondent a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un- 
derstood by the public and the liquor industry. For a long period 
of time the word “distilling” when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, the 
manufacturing of such liquors by the process of distillation from 
mash, wort, or wash, and a substantial portion of the purchasing 
public prefers to buy gins produced by a process of original and 
continuous distillation from mash, wort, or wash prepared and bot- 
tled by the distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilling” in its corporate name printed on 
its stationery, advertising matter, and on the labels attached to the 
bottles in which it sells and ships its said products, and in various 
other ways, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that the said gins therein contained 
were by it manufactured through a true process of distillation from 
mash, wort, or wash, when, as a matter of fact, respondent is not a 
distiller, does not distill the said gins by it so bottled, labeled, sold, 
and transported, and merely by the use of stills operated by it as 
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aforesaid in the rectification of alcoholic spirits by redistillation 
over juniper berries and other aromatics, does not distill the gins by 
it so bottled, labeled, sold, and transported in the sense in which the 
word “distilled” is commonly accepted and understood by those en- 
gaged in the liquor trade and the public. Respondent does not own, 
operate, or control any place or places where such beverages are man- 
ufactured by a true process of distillation from mash, wort, or wash, 
and said gins are not produced and bottled in a distillery. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who distill 
from mash, wort, or wash gins sold by them and who truthfully use 
the words “distillery,” “distilleries,” “distillers,” or “distilling” as a 
part of their corporate or trade names and on their stationery, adver- 
tising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corpora- 
tions, firms, partnerships, and individuals who manufacture and pro- 
duce gins by a process of rectification similar to that used by this 
respondent and who do not use the words “distillery,” “distilleries,” 
“distilling,” or “distillers” as a part of their corporate or trade 
names, nor on their stationery, advertising, nor on the labels attached 
to the bottles in which they sell and ship their said products. 

Par. 5. The representation by respondent, as set forth in para- 
graph 3 hereof, is calculated to and has a capacity and tendency to 
and does mislead and deceive dealers and the purchasing public into 
the belief that respondent is a distiller and that the gins sold by the 
respondent are produced by a true process of distillation by it from 
mash, wort, or wash, and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, act- 
ing in such belief, to purchase the gins manufactured and bottled 
by the respondent, thereby diverting trade to respondent from its 
competitors who do not by their corporate or trade name or in any 
other manner misrepresent that they are distillers, and thereby re- 
spondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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This proceeding having come on to be heard by the Federal Trade 
Commission upon the complaint hereinbefore issued and served upon 
Mount Rose Distilling Company, respondent herein, and the said re- 
spondent’s written answer made thereto, waiving the taking of testi- 
mony, findings as to the facts, filing of briefs, oral argument and all 
other intervening procedure, and consenting that an order shall issue 
herein for it to cease and desist from methods of competition charged 
in the complaint, and the Commission being fully advised in the 
premises, having thereupon concluded that respondent has violated 
Section 5 of an Act of Congress approved September 26, 1914, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is now ordered, That respondent, Mount Rose Distilling Com- 
pany, its officers, representatives, agents, and employees, in connection 
with the sale, offering for sale, and distribution in interstate commerce 
and in the District of Columbia of whiskies, gins, and all other alco- 
holic beverages, except gins by it produced through a process of 
rectification whereby alcohol purchased but not produced by respond- 
ent is redistilled over juniper berries and other aromatics, do cease 
and desist from: 

Representing through the use of the word “Distilling” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships its said products, or in any 
other way by word or words of like import, that (a) it is a distiller 
of whiskies, gins, and other alcoholic beverages; or (b) the said 
whiskies, gins, and other alcoholic beverages were by its manufac- 
tured through the process of distillation; or (¢) it owns, operates, or 
controls a place or places where such beverages are manufactured by 
the process of distillation, unless and until the said respondent shall 
own, operate, or control a place or places where such whiskies, gins, 
and other alcoholic beverages are by it manufactured through a 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed. 

It is further ordered, That the said respondent, within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist hereinabove set forth. 
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Syllabus 


In THE MaArrer OF 


DANIEL R. HODGDON AND NATIONAL FOOD BUREAU, 


INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2539. Complaint, Aug. 30, 1935—Decision, Feb. 2, 1937 


Where an individual, who represented himself as a fcod expert, and a corpo- 


(a) 


(b) 


ration, which he headed, directed and controlled, engaged in advertising 
food products through newspaper articles and through radio addresses 
which were broadcast from a New York station and which were heard 
and understood by purchasers or prospective purchasers located in various 
other States and in the District of Columbia, and in thus advertising a 
certain brand of peanut oil, made in Virginia and distributed and sold by 
the manufacturer to dealers and the general public among the various 
States and in the aforesaid District, and constituting, in the conduct of 
their said advertising campaign, instrumentalities of interstate commerce, 
by causing, aiding, or assisting in the shipment of the product in question 
from the aforesaid State to purchasers or prospective purchasers else- 
where located, and, as such, engaged in such commerce, and engaged in 
the conduct of their said activities in active and open competition with 
other advertising agencies and advertisers and instrumentalities for adver- 
tising in interstate commerce, who do not misrepresent the articles of trade 
and commerce which they promote and advertise and the professional 
status of the person or persons delivering radio addresses to the public,— 
Represented, in said radio addresses and other advertising, that corn oil 
or cottonseed oil or food products made therefrom were cheap commodities 
which were unwholesome, impure, deleterious to health, and unfit for 
human consumption, and that peanut oil, or food products made therefrom, 
were superior, in the matter of digestibility or dietetics, to the others, 
and delivered such radio lectures in such a manner as would lead a lis- 
tener to the erroneous belief that the aforesaid individual, referred to 
frequently by the announcer as “Doctor,” was such, and a physician, 
through such statements, among others, as “It means that the market is 
flooded today with food concoctions, dietetical monstrosities, and cheap 
glucose filled candies; cottonseed oil; with stearic acid salad oils; and a 
lot of other junk * * *, preparing the way to death and destruction 
* %* *” “Tf food is cooked in cooking oil, it may be that the cooking oil 
contains a large amount of stearic acid, or is composed chiefly of cotton- 
seed oil * * *,” all of which “things tend to destroy the child’s appe- 
Tite ee rend 

Referred to competitors who sell articles made from cottonseed oil, corn 
oil and other vegetable oils as “racketeers,’” and to persons who sell two 
oils first mentioned as “cheap food swindlers,” and to the products of com- 
petitors, including cottonseed oil and corn oil, as containing a substance 
comparable to a tallow candle, through such statements as that such 
competitors are “Racketeers * * * who make money * * * out of 
* * * salad oils which are compounds of sunflower seed oil, cottonseed 
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oil, corn oil,” and “These food swindlers had filled these cans cheaply 
with cottonseed oil which had been produced in the United States,” and 
“It may be saturated with stearic acid, a substance that is so hard that 
its melting point is far above the temperature of the body. It has not 
any more value than eating a tallow candle”; 

Facts being that peanut, cottonseed and corn oils are all pure, wholesome foods 
of approximately the same chemical consistency and approximately 98% 
digestible, and, according to chemists, dietitians and experts on home eco- 
nomics, of equal food value and, as sold to public for food purposes, not 
to be distinguished except through chemical analysis, products of competi- 
tors of the manufacturer of the peanut oil thus promoted and advertised 
were not dietetical monstrosities, cheap concoctions, unfit for human con- 
sumption, did not have a large amount of stearic acid, ete., competitors sell- 
ing articles made from cottonseed, corn and other vegetable oils were not 
racketeers or cheap food swindlers, such various articles were not compara- 
ble to a tallow candle, and aforesaid various other representations were 
likewise false and misleading, and delivery of such lectures in a way cal- 
culated to create the impression on the public that said individual was a 
physician disseminating medical advice was decidedly unfair to manufac- 
turers and distributors of corn and cottonseed products throughout the 
United States, and to the other advertising agencies shunning such 
practices ; 

With capacity and tendency to mislead and deceive many members of the trade 
and public through such false, deceptive, misleading, and defamatory state- 
ments and representations, and induce them to refrain from buying com- 
peting brands of salad or cooking oil made from cottonseed oil, corn oil, 
and other oils, in the belief that such various statements were true, and 
with effect of unfairly diverting trade to manufacturers of brand of pea- 
nut oil thus advertised and sold from competitors engaged in sale and 
distribution of other brands of peanut, corn, or cottonseed oils in inter- 
state commerce and who do not make such misleading and disparaging 
statements, and with capacity to divert unfairly trade to said individual 
and corporation from competitors who do not make such false, deceptive, 
disparaging, and misleading statements in referring to the articles adver- 
tised or promoted by them, or make misleading statements or representa- 
tions regarding their professional status; to the substantial injury of 
competition and substantial competitors in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Ur. John J. Keenan, trial examiner. 


Mr. James M. Hammond for the Commission. 
Mr. Daniel Jacobson, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Daniel R. 
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Hodgdon, an individual, and the National Food Bureau, Inc., here- 
inafter referred to as the respondents, have been and are using un- 
fair methods of competition in “commerce” as defined in said act, 
and it appearing to said Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues this its 
complaint, stating its charges in that respect as follows: 

Paracrapn 1. One of the respondents herein, Daniel R. Hodgdon, 
is an individual representing himself to the public to be an expert on 
the quality and fitness of food for human consumption, having his 
place of business at 1697 Broadway, in the city of New York. The 
other respondent, the National Food Bureau, Inc., is a corporation 
organized in and existing pursuant to the laws of the State of Penn- 
sylvania, having its principal place of business at 1697 Broadway, 
New York City, N. Y. The respondent, Daniel R. Hodgdon, is, and 
for a long time last past, has been, president and treasurer of the 
respondent National Food Bureau, Inc., and is joined herein indi- 
vidually, as it is unknown when and at what times during the con- 
tinuation of the acts and practices complained of herein he functions 
or functioned individually and when he functions or functioned as 
an officer, employee, or agent of the respondent National Food 
Bureau, Inc. These respondents are now, and have been for a long 
time last past, jointly or severally engaged for hire in the business 
of promoting or having promoted the sale of articles of food for 
human consumption by advertising the sale of the same through the 
medium of radio addresses, books, newspapers, pamphlets, or circu- 
lars, which are circulated among persons, firms, corporations, and 
partnerships; some of whom are located in the State of New York 
and others in various other States of the United States and the Dis- 
trict of Columbia. The radio addresses made or caused to be made 
by respondents are susceptible of being heard and are or have been 
heard and understood by persons who are or have been purchasers or 
are prospective purchasers of the foods so promoted and advertised, 
some of whom are located in the State of New York and others lo- 
cated in the various States of the United States and the District of 
Columbia. 

Par. 2. One of the foods so promoted and advertised by the respond- 
ents herein, in the manner described in paragraph 1 hereof, is a peanut 
oil sold under the trade name of “Planters Hi-Hat Oil,” which is 
manufactured in the State of Virginia and distributed and sold to 
dealers and to the general public located in and among the various 
States of the United States and the District of Columbia, and the 
respondents herein in conducting or having conducted said radio 
broadcasts and having circulated or caused to be circulated said news- 
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papers, newspaper articles, books, pamphlets, and circulars in inter- 
state commerce in furtherance of the sale of the said “Planters Hi-Hat 
Oil” are instrumentalities of and engaged or have been engaged in 
interstate commerce by causing, aiding or assisting in the shipment 
of this product from the State of Virginia to purchasers or prospective 
purchasers thereof located in other State or States of the United 
States, and there has been for a long time last past a constant current 
of trade and commerce in said product as a result, either wholly or in 
part, of the representations made by respondents in said radio ad- 
dresses, books, circulars, newspapers, or pamphlets, and respondents 
assert or have asserted in said radio talks, books, circulars, newspapers, 
and other advertisements that other vegetable oils sold in open com- 
petition in interstate commerce are inferior to “Planters Hi-Hat Oil” 
by stating, among other things, words, and utterances to the effect 
that: 

(a) It means that the market is flooded today with food concoctions, dietetical 
monstrosities and cheap glucose filled candies; cottonseed oil; with stearic acid 
salad oils; and a lot of other junk made for human consumption and at the same 
time, preparing the way to death and destruction of human beings. 

(b) If food is cooked in cooking oil, it may be that the cooking oil contains a 
large amount of stearic acid, or is composed chiefly of cottonseed oil, or that 
irritating fatty acids are present in overabundance. All of these things tend to 
destroy the child’s appetite for his regular meals. 

(c) (That competitors are) racketeers * * * who make money * 
out of * * * salad oils which are compounds of sunflower seed oil, cotton- 


seed oil, corn oil. 
(dad) These food swindlers had filled these cans cheaply with cottonseed oil 


which had been produced in the United States. 

(e) It may be saturated with stearic acid, a substance that is so hard that its 
melting point is far above the temperature of the body. It has not any more 
value than eating a tallow candle, 

These statements are false and misleading, and tend to disparage 
and defame the products of competitors in that, either directly or by 
innuendo, they assert, imply, intimate, or suggest that: 

(a) The products of the competitors of “Planters Hi-Hat Oil” are 
dietetical monstrosities, are cheap concoctions unfit for human con- 
sumption and that the consumption of foods made from sucly prod- 
ucts, including cottonseed oil and corn oil, will cause death and de- 
struction to human beings; 

(6) If a food is cooked in vegetable oil other than “Planters Hi- 
Hat Oil,” it will contain a large amount of stearic acid or free fatty 
acid composed chiefly of cottonseed oil, which will destroy a child’s 
appetite for his regular meals; 

(c) Competitors who sell articles manufactured from cottonseed 
oil, corn oil and other vegetable oils are racketeers ; 


* * 
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(d) Persons who sell cottonseed oil and corn oil are cheap food 
swindlers ; 

(e) The products of competitors, including cottonseed and corn 
oil, contain substances comparable to a tallow candle. 


When in truth and in fact the products of competitors of “Planters 
Hi-Hat Oil” are not diatetical monstrosities, are not cheap concoc- 
tions unfit for human consumption and that the consumption of 
foods made from such products including cottonseed oil and corn oil, 
will not cause death and destruction of human beings; do not have a 
large amount of stearic acid or free fatty acid and will not destroy 
a child’s appetite for his regular meals; thati competitors who sell 
articles manufactured from cottonseed oil, corn oil and other vege- 
table oils are not racketeers or cheap food swindlers and that such 
articles of food, including cottonseed oil and corn oil, are not com- 
parable to a tallow candle. 

Par. 8. In the course and conduct of their said business the re- 
spondents are now, and have been for a long time last past, thus 
advertising and promoting, orally by radio and through the medium 
of books, newspapers, circulars, and printed articles the vegetable oil 
or peanut oil known and described as “Planters Hi-Hat Oil,” which 
article is in substantial competition with the products of other indi- 
viduals, partnerships, and corporations engaged in the sale! of vege- 
table oils between and among the various States of the United States 
and the District of Columbia. 

Par. 4. There are many competitors of “Planters Hi-Hat Oil,” the 
sale of which is advertised and promoted by respondents, who sell 
similar salad oils, cottonseed oil, corn oil, and peanut oil, who do not 
misrepresent their products or disparage the products of their com- 
petitors, and the use by respondents of the false, deceptive, misleading, 
and defamatory statements and representations hereinbefore set out is 
calculated to, and does, have the capacity and tendency to mislead and 
deceive many members of the trade and public, and induce them to re- 
frain from buying competing brands of salad or cooking oil made from 
cottonseed oil, corn oil and other oils, in the belief that the statements 
made by respondents, as set out in paragraph 2 hereof, are true, and 
tends to and does unfairly divert trade to the manufacturers of 
“Planters Hi-Hat Oil” from competitors engaged in the sale and dis- 
tribution of other brands of peanut oil, corn oil, or cottonseed oil in 
interstate commerce who do not make such misleading and disparaging 
statements, whereby substantial injury is done to substantial competi- 
tion in interstate commerce. 

Likewise respondents are in active and open competition, and have 
been in active and open competition, with other advertisers and adver- 
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tising agencies and instrumentalities for advertising in interstate com- 
merce who do not misrepresent the articles of trade and commerce 
which they promote and advertise, and the use by respondents of false, 
deceptive, disparaging, and misleading statements in connection with 
the articles which respondents do promote and advertise is calculated 
to and does have the capacity of unfairly diverting trade to respond- 
ents from competitors who do not make such false, deceptive, dis- 
paraging, and misleading statements in referring to articles so adver- 
tised or promoted, whereby substantial injury is done to substantial 
competition in interstate commerce. 

Par. 5. The above alleged acts and practices of the respondents are 
each and all of them to the prejudice of the public and competitors of 
the article of food known as “Planters Hi-Hat Oil” and competitors of 
respondent, and constitute unfair methods of competition in interstate 
commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Frnprnes as To THE Facts, AND Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on August 30, 1935, issued and on 
September 3, 1935, served its complaint in this proceeding, upon 
respondents, Daniel R. Hodgdon, an individual, and National Food 
Bureau, Inc., a corporation, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. 

After the issuance of said complaint, and the filing of respondents’ 
joint answer thereto, testimony and other evidence in support of the 
allegations on said complaint were introduced by James M. Ham- 
mond, attorney for the Commission, before J. J. Keenan, an exam- 
iner of the Commission, theretofore duly designated by it, and in 
opposition to the allegations of the complaint by Daniel Jacobson, 
attorney for the respondents; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony and 
other evidence, brief in support of the complaint and the oral argu- 
ments of counsel aforesaid; and the Commission having duly consid- 
ered the same, and being now fully advised in the premises, finds 
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that this proceeding is in the interest of the public, and makes this) 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn. 1. One of the respondents herein, Daniel R. Hodgdon, 
is an individual representing himself to the public as being an expert 
on the quality and fitness of food for human consumption, having 
his place of business at 328 Greenwich Street, in the city of New 
York. The other respondent, the National Food Bureau, Inc., is a 
corporation organized in and existing pursuant to the laws of the 
State of New York, having its principal place of business at the 
same address. The respondent, Daniel R. Hodgdon, at the time of 
filing the complaint in this proceeding, and for a long time prior | 
thereto, was president and treasurer of the respondent, National Food 
Bureau, Inc., and he directed and controlled its business operations. 

It is unknown when and at what times during the continuation of 
the acts and practices complained of herein the respondent Hodgdon 
functioned individually and when he functioned as an officer, em- 
ployee or agent of the respondent, National Food Bureau, Inc. These 
respondents are now and have been for a long time jointly and sey- 
erally engaged for hire in the business of promoting the sale of 
articles of food for human consumption by advertising the sale of 
the same through the medium of radio addresses and newspaper arti- 
cles which are directed to or circulated among persons, firms, cor- 
porations, and partnerships; some of which are located in the State 
of New York and others in various other States of the United States. 
The radio addresses which are the principal matters involved herein, 
made or caused to be made by respondents, were susceptible of being 
heard and have been heard and understood by persons who are or 
have been purchasers or prospective purchasers of the food so pro- 
moted and advertised, some of whom are located in the State of 
New York and others are located in various other States of the 
United States and the District of Columbia. 

Par. 2. All of the radio talks hereinafter referred to were made over 
radio station WMCA at New York City. It is operated by the 
Knickerbocker Broadcasting Company, Inc., of 1697 Broadway, New 
York City, under license issued by the United States Government. 
This station has sufficient power and range to permit the matter 
broadcasted to be heard within a radius of one hundred miles of 
New York City and into several adjacent States. All of the addresses 
in question were delivered by the respondent, Hodgdon in person, 
from this station and all of the addresses containing the disparaging 
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. statements referred to herein are in evidence as exhibits in the 


proceeding. 
Some of them consist of the original continuities filed by the re- 
_ spondents with the broadcasting company at the time the lectures 
_ were delivered and some were copied into the record from phonograph 


- records made at the time the lectures were being given. All of the 


‘ 


; lectures relate to the advertisement and promotion of the sale of 

_ food or food products of which peanut oil was one of several. The 
preparation of these lectures was left by the manufacturer of the 
peanut oil involved entirely to the respondents who functioned as 
independent contractors for the preparation and sale of advertising 
matter. During the course of these lectures the respondent Hodgdon 
was frequently referred to by the announcer as “Doctor” and the 
lectures were delivered in a manner which would lead a listener to 
believe that the individual respondent was a medical doctor as the 
context of the lectures dealt with dietetical matters and the digesti- 
bility and fitness of foods for human consumption. 

Par. 3. The brand of peanut oil involved is manufactured in the 
State of Virginia and distributed and sold by the manufacturer to 
dealers and to the general public located among the various States of 
the United States and in the District of Columbia, and the respondents 
herein, in conducting said broadcasts in interstate commerce, in fur- 
therance of the sale of said peanut oil and in conducting the adver- 
tising campaign pertaining to the same, are instrumentalities of and 
engaged in interstate commerce by causing, aiding, or assisting in the 
shipment of this product from the State of Virginia to purchasers or 
prospective purchasers thereof located in other States of the United 
States and in the sale of or the dissemination and distribution of the 
said advertising matter including the radio advertising referred to 
herein. There has been for a long time last past, a constant current 
of trade and commerce in said peanut oil and advertising matter, as 
a result, either wholly or in part, of the representations made by 
respondents in said radio addresses and advertising matter. The 
respondents have stated in said radio addresses and other advertising 
that other vegetable oils sold in open competition in interstate com- 
merce are inferior to the peanut oil advertised and promoted by them, 
by stating, among other things, words and utterances to the effect that: 

It means that the market is flooded today with food concoctions, dietetical 
monstrosities and cheap glucose filled candies; cottonseed oil; with stearic acid 
salad oils; and a lot of other junk made for human consumption and at the same 
time, preparing the way to death and destruction of human beings. 


If food is cooked in cooking oil, it may be that the cooking oil contains a 
large amount of stearic acid, or is composed chiefly of cottonseed oil, or that 
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irritating fatty acids are present in overabundance. All of these things tend to 
destroy the child’s appetite for his regular meals. 

(That competitors are) Racketeers * * * whomake money * * * out 
of * * * galad oils which are compounds of sunflower seed oil, cottonseed 
oil, corn oil. 

These food swindlers had filled these cans cheaply with cottonseed oil which 
had been produced in the United States. 

It may be saturated with stearic acid, a substance that is so hard that its 
melting point is far above the temperature of the body. It has not any more 
value than eating a tallow candle. 

These statements are false and misleading and tend to falsely dis- 
parage and defame the products of competitors in that, either directly 
or by innuendo, they assert, imply, intimate, or suggest that: 

(a) The products of the competitors of the manufacturers of the 
peanut oil so advertised are dietetical monstrosities, are cheap concoc- 
tions unfit for human consumption and that the consumption of foods 
made from such products including cotton seed oil and corn oil will 
cause death and destruction to human beings; 

(6) If a food is cooked in vegetable oil other than the peanut oi 
so promoted, it will contain a large amount of stearic acid or free 
fatty acids composed chiefly of cotton seed oil which will destroy a 
child’s appetite for its regular meals; 

(c) Competitors who sell articles manufactured from cottonseed 
oil, corn oil, and other vegetable oils, are racketeers; 

(d) Persons who sell cottonseed oil and corn oil are cheap food 
swindlers; 

(e) The products of competitors, including cottonseed and corn oil, 
contain substances comparable to a tallow candle. 

In truth and in fact, the products of competitors of the manufac- 
turers of the peanut oil so promoted and advertised by the respond- 
ents are not dietetical monstrosities, are not cheap concoctions unfit 
for human consumption and the consumption of foods made from 
such products including cottonseed and corn oil will not cause death 
and destruction of human beings. Such products do not have a large 
amount of stearic acid or free fatty acid and will not destroy a child's 
appetite for his regular meals. Competitors who sell articles manu- 
factured from cottonseed oil, corn oil and other vegetable oils are not 
racketeers or cheap food swindlers and such articles of food, including 
cottonseed oil and corn oil are not comparable to a tallow candle. 
The respondent Hodgdon is not a medical doctor. 

Cottonseed oil, corn oil, and peanut oil are all pure wholesome 
foods; are all of approximately the same chemical consistency and 
are all approximately 98% digestible. The chemists, dieticians, and 
experts on home economics, who appeared in this case, state that all 
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of said products are of equal food value and can not be distinguished, 
as sold to the public for food purposes, except through the medium 
of a chemical analysis and the action of the respondents in delivering 
or causing these lectures to be delivered over the radio in a manner 
calculated to impress the public that the respondent, Hodgdon, was a 
medical doctor disseminating medical advice, is decidedly unfair to 
the manufacturers and distributors of corn and cottonseed oil prod- 
ucts throughout the United States and to other advertising agencies 
who shun such practices. 

Par. 4. In the course and conduct of their said business, the re- 
spondents are now and have been for a long time last past, thus adver- 
tising and promoting by radio or through the medium of other forms 
of advertising the sale of peanut oil, which article is in substantial 
competition with the products of other individuals, partnerships, and 
corporations engaged in the sale of vegetable oils between and among 
the various States of the United States and the District of Columbia. 

Par 5. There are many competitors of the brand of peanut oil, 
the sale of which is advertised and promoted by respondents, who 
sell similar salad oils, cottonseed oil, corn oil, and peanut oil, who 
do not misrepresent their products or falsely disparage the products 
of their competitors, and the use by respondents of the false, decep- 
tive, misleading, and defamatory statements and representations 
hereinbefore set out is calculated to, and does, have the capacity and 
tendency to mislead and deceive many members of the trade and pub- 
lic, and induce them to refrain from buying competing brands of 
salad or cooking oil made from cottonseed oil, corn oil, and other 
oils, in the belief that the statements made by respondents, as set 
out in paragraph 3 hereof, are true, and tends to and does unfairly 
divert trade to the manufacturers of the brand of peanut oil so 
advertised and sold by respondents from competitors engaged in the 
sale and distribution of other brands of peanut oil, corn oil, or cotton- 
seed oil in interstate commerce who do not make such misleading 
and disparaging statements, whereby substantial injury is done to 
substantial competition in interstate commerce, 

Likewise, respondents are in active and open competition and have 
been in active and open competition with other advertising agencies 
and advertisers and instrumentalities for advertising in interstate 
commerce who do not misrepresent the articles of trade and com- 
merce which they promote and advertise, and who do not misrepre- 
sent the professional status of the person or persons delivering radio 
addresses to the public, and the use by respondents of false, decep- 
tive, disparaging, and misleading statements in connection with the ar- 
ticles which respondents do promote and advertise is calculated to and 
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does have the capacity of unfairly diverting trade to respondents from 
competitors who do not make such false, deceptive, disparaging, and 
misleading statements in referring to articles so advertised or pro- 
moted or who do not make misleading statements or representations 
regarding their professional status, whereby substantial injury 1s 
done to substantial competitors in commerce among and between the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Daniel R. 
Hodgdon, an individual, and National Food Bureau, Inc., are to the 
prejudice of the public and to respondents’ competitors and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the joint answer of 
the respondents, testimony and other evidence taken before J. J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, brief filed herein, and oral arguments by James M. 
Hammond, Esq., counsel for the Commission, and by Daniel Jacob- 
son, Esq., counsel for the respondent, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of an Act of Congress approved 
September 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Daniel R. Hodgdon, an indi- 
vidual, and National Food Bureau, Inc., and its officers, and their 
respective representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of advertising matter, food 
or food products, including peanut oil, do forthwith cease and 
desist from: 

1. Representing that corn oil or cottonseed oil or food products 
made therefrom are cheap commodities which are unwholesome, im- 
pure, or in any way deleterious to health or unfit for human con- 
sumption; 

2. Representing that peanut oil or food products made therefrom 
are superior to or have a higher degree of digestibility or dietetical 
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superiority in any way for human consumption than corn oil or 
cottonseed oil or food products made therefrom; 

3. Using any words or phrases calculated to falsely slander, de- 
fame, or discredit any person, firm or corporation engaged in selling 
corn or cottonseed oil or commodities made therefrom because of his, 
its or their being engaged in the manufacture, offering for sale or 
sale of said commodities; 

4. Using, or authorizing others to use the word “Doctor” or its 
abbreviation, “Dr.”, as descriptive of the professional qualifications 
of the respondent Daniel R. Hodgdon, in connection with any medi- 
cal or dietetical topic in any way which has a tendency to import 
or imply that he is a medical doctor. 

It is hereby further ordered, That the respondent Daniel R. 
Hodgdon, an individual and the respondent National Food Bureau, 
Inc., shall within 60 days from the date of the serving upon them of 
this order, file with the Commission, their reports in writing, stat- 
ing the manner and form in which they shall have complied with 
this order. 
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Syllabus 


In tHE MATTER OF 


ISADOR SOMMERFELD, TRADING AS DUBINER & 
SOMMERFELD 


COMPLAINT AND MODIFIED FINDINGS AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 1303. Complaint, April 8, 1925—Decision, Feb. 4, 1937 


Where the term “Havana Tobacco” had long meant to cigar tobacco trade and 


cigar purchasing public of the United States tobacco grown on the Island of 
Cuba, and where many members of cigar tobacco and cigar trades and of 
cigar purchasing public had long believed such tobacco to be superior in 
quality for manufacture of cigars to be sold and consumed in the United 
States, and such trades and public had long considered that tobacco there 
grown in the Vuelta Abajo area or district of said Island was of a higher or 
more desirable quality for aforesaid use than tobacco grown in other coun- 
tries or grown elsewhere on said Island; and thereafter an individual, 
engaged in New York in manufacturing and selling cigars which contained 
no tobacco grown on said Island, and in packing same for display and resale 
to members of the public who purchase cigars for consumption in and from 
wooden boxes and other containers, and in transporting such products to 
wholesale and retail dealer purchasers thereof into and through the District 
of Columbia and various other States, and never a recipient of any medals, 
prizes, or awards from any persons or associations on account of cigars 
made by him— 


(a) Caused words ‘“Havana” and “Vuelta Abajo” to be placed on his cigar boxes 


(b) 


(¢) 


and containers, and on the bands of cigars made and sold by him, with effect 
of misleading and deceiving many of said cigar and tobacco trades and mem- 
bers of cigar purchasing public into the belief that his said cigars were made 
wholly of Havana tobacco from the aforesaid district ; 

Caused to be placed on the boxes or containers of his said cigars certain 
labels carrying an outline map of the Island of Cuba and certain inscriptions 
in the Spanish language to the effect that cigars contained therein were made 
of finest Vuelta Abajo tobacco, and that tobacco in question was guaranteed 
as of the best Havana, and that anyone representing composition thereof to 
the contrary would be prosecuted to the fullest extent of the law, and con- 
taining also Spanish inscriptions and depictions of Spanish scenes and 
persons; and 

Placed on his said boxes depictions of medals such as are awarded at World’s 
fairs or conventions by governments, ruling members, manufacturers, trade 
associations, or others throughout the world, to manufacturers or dealers 
as prizes, decorations, or honors for the exceptional quality of their products, 
with effect of misleading and deceiving aforesaid trade and public into pur- 
chasing his said cigars as and for such products either imported from Cuba 
or made of Havana tobacco; 


With result that many of the trade and public, relying on such words, labels, and 


inscriptions thus used by him in the manufacture and sale of said products, 
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were caused to buy the same instead, or in preference to cigars of competitors 
who were properly labeling, branding, or advertising their products under said 
names, brands, or labels, “Havana” and “Vuelta Abajo,” and also to cigars of 
competitors who were making and selling such products from domestic 
tobacco and who properly did not brand, label, or otherwise represent the 
same as made of Havana tobacco: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Mr. Edward E. Reardon for the Commission. 


CoMPLAINT 


Acting in the public interest pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes,” the Federal Trade Commission charges that 
Isadore Sommerfeld, hereinafter referred to as respondent, an in- 
dividual doing business under the trade name and style of Dubiner & 
Sommerfeld, has been and is using unfair methods of competition in 
commerce in violation of the provisions of Section 5 of said Act, is- 
sues this complaint, and states its charges in that respect as follows: 

ParacraPH 1. Respondent is, and for a number of years imme- 
diately prior to the date hereof, has been engaged in the business 
of manufacturing and selling cigars, with a principal place of busi- 
ness in the city of New York, State of New York. Respondent 
causes, and during the times above referred to has caused, the cigars 
sold by him to be packed for display and resale to the members of the 
public who purchase cigars for consumption, in and from wooden 
boxes or other containers and to be transported to individuals, firms, 
and corporations, wholesale and retail dealers, the purchasers thereof, 
from his said place of business to, into, and through the District of 
Columbia and various States of the United States other than the 
State of origin of the shipment of the cigars. ' 

During the times above mentioned, other individuals, firms, and 
corporations have been, and now are, engaged in manufacturing and 
selling cigars packed for display and resale in and from wooden 
boxes or other containers, and who cause and have caused the same, 
when sold by them, to be transported from without the District of 
Columbia to the purchasers, individuals, firms, and corporations, 
wholesale and retail dealers, located in the District of Columbia and 
in various States of the United States, other than in the State of 
origin of the shipment, and including those States into which, from 
other States than those in which his shipments originate, the respond- 
ent causes and has caused his said cigars to be transported. 
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The respondent has been during the said times, and now is in 
competition in commerce with the above individuals, firms, and cor- 
porations, in the sale of his said cigars. 

Par. 2. For many years prior to the date hereof, and ever since 
tobacco has been a commercial export product of the Island of Cuba, 
the term “Havana” tobacco, has meant and continues to mean tobacco 
of Cuban growth to the cigar tobacco trade, the cigar trade and the 
cigar purchasing public of the United States, many of whom have 
during said times considered and continue to consider Cuban grown 
or “Havana” tobacco superior in quality, for the manufacture of 
cigars to be sold and consumed in the United States, to tobacco grown 
elsewhere. Many of the said trade and public have also during said 
times considered and continue to believe that cigars made in the 
United States, for sale and consumption there, of Cuban tobacco, or 
cigars made of such tobacco in Cuba for sale and consumption in the 
United States, are likewise superior in quality to cigars made of 
tobacco grown elsewhere. 

Par. 3. Vuelta Abajo is the name of an area or district in the Island 
of Cuba, a part of which is in the Province of Pinar del Rio, and in 
which tobacco is grown which is and has been considered, during the 
times above referred to, by many of the said tobacco and cigar trade 
and public, to be of a higher and more desirable quality for use in 
the manufacture of cigars for sale and consumption in the United 
States than tobacco grown, not only in countries other than Cuba, but 
even of a higher and more desirable quality for such purpose than any 
tobacco grown elsewhere on the Island of Cuba. 

Likewise many of the said tobacco and cigar trade and of the said 
public have also considered during said times, and still believe, that 
cigars made in Cuba for sale and consumption in the United States 
of tobacco grown in Cuba either wholly or in part in said Vuelta 
Abajo district, or cigars made in the United States for sale and con- 
sumption there, of tobacco grown in Cuba, either wholly or in part in 
said Vuelta Abajo district, are and have been superior in quality to 
cigars made wholly of tobacco grown outside of said district. To 
the said trade and public Vuelta Abajo tobacco is the most famous 
tobacco in the world that is used in the manufacture of cigars. 

Par. 4. For a long period of years prior to and at the time respond- 
ent engaged in his said business, cigars made wholly of Cuban tobacco 
were made in Cuba and in the United States for sale and consumption 
in the United States by manufacturers whose surname was “Garcia” 
and who, respectively, used and displayed and still use and display 
their said surname either alone or in combination with the rest of their 


DUBINER & SOMMERFELD 657 
654 Complaint 


name or with other words on the bands of the cigars, on the said 
boxes or containers and on labels thereon. 

For a long time prior to the use of the name “Garcia” by the re- 
spondent as hereinafter described, many in the said trade and many 
of the said public, became accustomed to believe and still believe that 
cigars in connection with the sale of which the name “Garcia” so 
appeared, were made by manufacturers having that name, of Cuban 
nationality and of Cuban grown tobacco exclusively and that they 
were and are of a quality superior to cigars made by many other 
manufacturers and of tobacco wholly or in part grown elsewhere, and 
in purchasing cigars became accustomed to and still call for them 
elther by the name “Garcia” alone or in combination with the rest of 
the name of one of the manufacturers of that surname, and the said 
manufacturers whose surname is or was “Garcia” have during said 
times gained a valuable interest and good will in said word when 
used in connection with the manufacture and sale of cigars in the 
United States. 

Par. 5. Respondent has caused and still causes the words “Havana”, 
“Vuelta Abajo” and “Garcia” either alone or in combination with one 
or more other words to be placed on his said cigar boxes or con- 
tainers and on the labels on said boxes or containers, and, the word 
“Garcia” to be placed on the bands of the cigars made and sold by him. 

Respondent has caused and still causes the name M. Garcia y Ca, 
purporting to be the trade name of an individual or the name of a 
firm or corporation to be placed on the said boxes or containers of the 
said cigars as the manufacturer of said cigars. 

Respondent causes and has caused certain labels to be placed on the 
boxes or containers of his said cigars, carrying the outline map of 
the Island of Cuba and certain inscriptions in the Spanish language 
that the cigars contained in the said boxes are and were made of the 
best Vuelta Abajo tobacco and that the tobacco contained in them was 
guaranteed to be of the best Havana tobacco and that anyone repre- 
senting to the contrary would be prosecuted to the fullest extent of 
the law. Respondent during said times has placed labels containing 
only Spanish inscriptions and Spanish pictures or illustrations on 
the boxes or containers of his said cigars. Pictures or illustrations of 
medals, such as are or have been awarded by governments, trade asso- 
ciations, etc., to manufacturers as prizes, decorations or honors for 
the exceptional qualities of their products, have been and are caused 
by respondent to be placed on the labels of the boxes or containers of 
his said cigars. 

Par. 6. The said cigars made and sold by the respondent have never 
at. any time contained more than a very small amount of Cuban 
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grown tobacco, and during most the aforesaid time they have con- 
tained no Cuban grown tobacco. 

Neither the respondent nor anyone connected with the said busi- 
ness has or ever had the name “Garcia” as part of his name, and the 
name M. Garcia y Ca is fictitious and does not represent any indi- 
vidual, firm, or corporation engaged in the manufacture of respond- 
ent’s cigars. Respondent has caused the said words “Havana,” 
“Vuelta Abajo” and “Garcia” and the said name “M. Garcia y Ca” to 
be used on the boxes or containers and labels thereof, and on the bands 
of his cigars aforesaid, in order to compete with the long established 
concerns having the name “Garcia” or the right to use it, who are 
engaged in the manufacture and sale of cigars, and to divert the 
latter’s trade to respondent by confusing the identity of the products 
of both, and leading purchasers to buy those of respondent for those 
of the said established concerns. Respondent chose the names 
“Garcia” and “M. Garcia y Ca” unnecessarily and for the purpose of 
‘unfair competition with those lawfully entitled to use the name 
“Garcia.” 

During the aforesaid time, the name M. Garcia y Ca used by re- 
spondent, as aforesaid was and is fictitious and by his said use of the 
same, respondent knowingly, falsely and unlawfully represents and 
has represented to the said trade and public that his said cigars are 
made by a business concern properly using the name of “Garcia.” 
By the use of the word “Garcia” alone or with other words as afore- 
said respondent knowingly, falsely and unlawfully represents to the 
said trade and public that his cigars are made by manufacturers hay- 
ing that name, and that they are made of Havanna tobacco. 

By the use of the said words Havanna and Vuelta Abajo, re- 
spondent knowingly falsely and unlawfully represents and has repre- 
sented to the said trade and public that his said cigars were made of 
Havana tobacco and either partly or wholly of tobacco grown in the 
district of Vuelta Abajo. 

Respondent has knowingly and falsely represented and guaranteed 
to the said trade and public by the labels that the said cigars are not 
enly of Havana tobacco but are of the best Havana tobacco from the 
district of Vuelta Abajo, and has knowingly and fraudulently used 
the aforesaid labels containing only Spanish inscriptions, pictures, 
and illustrations in further effort and with intent to receive and de- 
fraud the trade and members of the public into the belief that his 
said cigars were and are made of Havana tobacco and have the 
qualities characteristic of such cigars. 

Par. 7. The acts and practices of respondent, all hereinbefore set 
out, have the capacity and tendency to and have misled, and deceived 
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many of the trade and consuming public into the belief that re- 
spondent’s cigars are manufactured by am individual, firm, or cor- 
poration named M. Garcia y Ca; that the manufacturer thereof has 
the name or the right to use the name “Garcia” in connection with 
the manufacture and sale of cigars; that the tobacco composing his 
said cigars is Havana tobacco either wholly or in part from the said 
district of Vuelta Abajo, and that they are made in and imported 
from Cuba to the United States. 

Par. 8. Among the individuals, firms, or corporations referred to 
in paragraph 1 hereof, who are and have been in competition with 
the respondent, are some who manufacture, and sell cigars made of 
tobacco, part of which only is grown in Cuba, or of tobacco grown 
who!ly elsewhere than in Cuba, and who are not branding or labeling 
the cigars made by them or the containers thereof with or under the 
words, “Havana,” “Vuelta Abajo,” or “Garcia.” 

Among the individuals, firms, or corporations referred to in said 
paragraph 1 are some engaged in the manufacture and sale, in com- 
merce, of cigars made wholly of tobacco grown in Cuba, either wholly 
or in part from the district of Vuelta Abajo, who are properly label- 
ing, branding, and advertising cigars made by them under the name, 
brand or labels, “Garcia,” “Havana,” and “Vuelta Abajo.” 

Par. 9. The above alleged acts and things done by respondent are 
each and all to the prejudice of the public and respondent’s competi- 
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Moptrrep Finvincs as To THE Facts, AND Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, on the 8th day of April 1925, issued and 
served its complaint in this proceeding upon said respondent, Isador 
Sommerfeld, doing business under the trade name and style of Du- 
biner & Sommerfeld, charging him with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the 
respondent, and W. H. Fuller, Chief Counsel of the Federal Trade 
Commission, subject to the approval of the Commission, might be 
taken as the facts in this proceeding and in lieu of testimony in sup- 
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port of the charges stated in the complaint and in opposition thereto, 
and that the said Commission might proceed upon said statement of 
facts to make its report, stating its findings as to the facts (including 
inferences which it might draw from said facts) and its conclusion 
based thereon, and enter its order disposing of the proceeding without 
presentation of argument or the filing of briefs. Thereafter this pro- 
ceeding regularly came on for final hearing before the Commission on 
said complaint and stipulation, said stipulation having been approved 
and accepted, and the Commission having duly considered the same 
and being now fully advised in the premises, makes this its modified 
findings as to the facts and its conclusion drawn therefrom : 


MODIFIED FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent for a number of years immediately prior 
to April 9, 1925, had been engaged in the business of manufacturing 
and selling cigars with his principal place of business in the city, 
county, and State of New York. During the time above referred to, 
respondent had caused cigars sold by him to be packed for display and 
resale to the members of the public who purchase cigars for consump- 
tion in and from wooden boxes and other containers, and to be trans- 
ported to individuals, firms, and corporations, wholesale and retail 
dealers, the purchasers thereof, from his said place of business to, into 
and through the District of Columbia and various other States of the 
United States other than the State of New York. 

During the time above mentioned and referred to, other individuals, 
firms, and corporations had been engaged in manufacturing and sell- 
ing cigars packed for resale in wooden boxes and other containers, and 
who caused the same when sold by them to be transported from with- 
out the District of Columbia to the purchasers, individuals, firms, 
and corporations, wholesale and retail dealers located in the District 
of Columbia and in various States of the United States other than 
the State of origin of the shipment, and including those States into 
which from other States the respondent had caused said cigars to be 
transported. The respondent had been during the said time, in com- 
petition in commerce with the above individuals, firms, and corpora- 
tions in the sale of his said cigars. 

Par. 2. During the time above mentioned and referred to, and ever 
since tobacco has been a commercial export product of the Island of 
Cuba, the term “Havana Tobacco” has meant and continues to mean 
to the cigar tobacco trade and the cigar purchasing public of the 
United States, tobacco grown on the Island of Cuba. Many members 
of the cigar tobacco trade, the cigar trade and cigar purchasing public 
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of the United States have, during said times believed, and now be- 
heve, Havana tobacco grown on the Island of Cuba to be superior in 
quality for the manufacture of cigars to be sold and consumed in the 
United States. 

Vuelta Abajo is the name of the area or district in the Island of 
Cuba in which tobacco is grown which was believed during the times 
above referred to and is now believed by the said tobacco and cigar 
trade and the said purchasing public to be of a higher and more de- 
sirable quality for use in the manufacture of cigars for sale and con- 
sumption than tobacco grown not only in other countries than Cuba, 
but of higher and more desirable quality for such purposes than any 
tobacco grown elsewhere than on the Island of Cuba. 

Par. 3. Respondent had caused the words “Havana” and “Vuelta 
Abajo” to be placed on his cigar boxes and containers and on the 
bands of cigars made and sold by him. 

Respondent had caused certain labels carrying an outline map of the 
Island of Cuba and certain inscriptions in the Spanish language to be 
placed on the boxes or containers of his said cigars. The said inserip- 
tions were to the effect that cigars contained in the said boxes were 
made of the finest Vuelta Abajo tobacco and that the tobacco in the 
cigars was guaranteed to be of the best Havana tobacco and the said 
inscriptions stated that anyone representing the composition of the 
said cigars to be to the contrary would be prosecuted to the fullest 
extent of the law. 

Respondent had placed labels containing only inscriptions in the 
Spanish language on his cigar boxes or containers and had also placed 
thereon pictures or illustrations of Spanish scenes and persons on said 
cigar boxes or containers. Respondent had placed on said cigar boxes 
pictures or illustrations of medals such as are or have been awarded at 
World’s fairs or conventions, by governments or ruling members 
thereof, or by manufacturers, trade associations or others throughout 
the world, to manufacturers or dealers as prizes, decorations or honors 
for the exceptional quality of their products. 

The cigars made and sold by the respondent had never at any time 
contained any tobacco grown on the Island of Cuba. 

The respondent had never received any medals, prizes or awards 
from any persons or associations on account of cigars manufactured 
by hin. 

Par. 4. Among the individuals, firms, and corporations referred to 
above who had been in competition with the respondent there were 
some who manufactured and sold cigars made of tobacco part of which 
only was grown in Cuba, or of tobacco grown elsewhere than in Cuba, 
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and who were not branding or labeling the cigars made by them or the 
containers thereof, with the words “Havana” and “Vuelta Abajo.” 

Par. 5. The use, by the respondent, of the terms or words “Havana” 
and “Vuelta Abajo” on the labels or containers of cigars in connection 
with their manufacture and sale as above described or in other adver- 
tising referred thereto, was false and misleading and had the tendency 
and capacity to and did mislead and deceive many of said cigar and 
tobacco trade and members of the public purchasing cigars for con- 
sumption into the belief that respondent’s said cigars were made 
wholly of Havana tobacco from the District of Vuelta Abajo. 

Respondent’s use of labels on the boxes or containers of his cigars 
having thereon an outline map of Cuba, inscriptions solely in the 
Spanish language, and the said guarantee that the tobacco composing 
his cigars was Havana tobacco, had the capacity to mislead and de- 
ceive the said trade and public, and said trade and public have been 
misled and deceived thereby into purchasing respondent’s cigars as 
cigars either imported from Cuba or made of Havana tobacco. 

The use by the respondent of the said words “Havana” and “Vuelta 
Abajo” and the said labels of Cuba and inscriptions in the Spanish 
language as above set forth, in the manufacture and sale of his cigars, 
has caused many of the trade and public relying thereon to purchase 
respondent’s cigars instead of or in preference to cigars of competitors 
of respondent who were properly labeling, branding or advertising 
their cigars under the said names, brands or labels “Havana” and 
“Vuelta Abajo,” as well as cigars of competitors who were manufac- 
turing and selling cigars made of domestic tobacco and who properly 
did not brand, label, or otherwise represent their said cigars had been 
made of Havana tobacco. 

CONCLUSION 


The aforesaid acts and practices of respondent, Isador Sommerfeld, 
trading as Dubiner & Sommerfeld, were to the prejudice of the public 
and of respondent’s competitors, and constituted unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the stipulation 
as to the facts filed herein by respondent on July 16, 1925, admitting 
all the material allegations of the complaint to be true and waiving 
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the taking of further evidence and all other intervening procedure, 
and the Commission having made its modified findings as to the facts 
and its conclusion that said respondent has violated ‘the provisions 
of an Act of Congress approved September 26, 1914, entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It 7s ordered, That respondent, Isador Sommerfeld, doing bus1- 
ness under the trade name and style of Dubiner & Sommerfeld, his 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution in interstate commerce 
or in the District of Columbia of cigars, do forthwith cease and 
desist from using: 

1. The words “Havana” or “Vuelta Abajo,” 
are not composed entirely of Havana tobacco; 

2. Words or writing on labels or otherwise solely in the Spanish 
language, an outline map of Cuba, or pictures or representations of 
Cuban scenes indicating Cuban origin in the composition of respond- 
ent’s cigars when the same are not made entirely of Havana tobacco; 

3. Words or writing in Spanish language on labels or otherwise 
to such extent or in such manner as to indicate that the cigars are 
made of Cuban tobacco when the same are not made entirely of 
Havana tobacco. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 


when the said cigars 
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In roe MarrTer or 
LOFT, INC., AND DR. DANIEL R. HODGDON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2496. Complaint, July 10, 1935—Decision, Feb. 4, 1937 


Where a corporation, which was one of the largest candy product manufacturers 
in the world, and publicly represented itself as the largest, and which 
owned or operated over two hundred retail stores, in addition to its sales 
to independent retailers, and expended large annual sums for advertising, 
and an individual, its agent and employee, entitled to use of word “Doctor”, 
but not as physician, engaged under contract with it in advertising and 
promoting sale of its products through broadcast of lectures on food, and 
in lending his recommendation, name, title and photograph in promoting 
the sale of its said candy products, and for such use in literature adver- 
tising the same— 

Featured the slogan and representation “Made without Glucose,’ and con- 
tains no glucose, in an extensive advertising campaign initiated and car- 
ried on by them through newspapers and radio broadcasts of said indi- 
vidual and through inserts in the boxes and through the labels, seals, and 
literature distributed through said corporation’s stores, and through its 
store and window displays, and accompanied such slogan and representa- 
tion generally with words “Seal of Protection” and “Loft Really Pure 
Candy,” and depicted such seals in approximately all of its advertising 
literature, along with such words as “This Seal is Your Protection,” and 
represented that candy products made with or containing glucose were 
impure and harmful to health and unsafe, and that the candies of said 
eorporation contained no glucose, and that other candies made therewith 
were inferior in quality to its own and less wholesome and safe, through 
such statements as those above set forth and numerous others, asserting 
its new method of making candies without use of glucose, and purity, ete., 
of its own said products, and safety and beneficial quality thereof for 
children, and warnings against use of glucose as an adulterant made 
through treating starch with sulphurie or hydrochloric acid, ete., and 
other statements inferring or implying that said substance was a filler, 
preservative, cheap substitute for sugar, less digestible, etc. ; 

Fact being that word “Glucose,” as a matter of primary definition and mean- 
ing, is a name for a certain sugar or group of sugars, glucose is contained 
in corn syrup, usually employed with cane sugar in the making of candy, 
was used by corporation in question prior to campaign in question, is re- 
garded by many candy-makers, its competitors, as an absolutely essential 
ingredient for all or most of their products, has been used in industry in 
question for approximately fifty years because of its unique combination of 
values as a candy ingredient, and industrial chemistry incident to use 
thereof as now practiced is consistent with safe and wholesome candy, and 
glucose in any form, inclusive of sugar or corn syrup, aS used or found in 
candy, is safe and wholesome and regarded as a natural and essential in- 
gredient thereof in commercial candies, and said product, as sugar or corn 
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Syrup, or in any form as used or found in candy, is not an adulterant or 
cheap substitute, etc, and is not made with sulphuric acid, ete., or 
dangerous to health, and use of corn syrup affords no basis for such false 
disparagement of products of competitors, and its own products, while con- 
taining no glucose in form of corn syrup as such during period in question, 
did contain such ‘substance as matter of scientific fact; 

With result of placing in the minds of the buying public, to a substantial degree, 
a consciousness of danger in the use of candy or food made with or contain- 
ing glucose, and of misleading and deceiying a substantial portion of such 
public, including purchasers and potential purchasers of candies sold in 
competition with candy products of said corporation, into false and erroneous 
belief that said statements and representations were true, that glucose was 
used or contained in candy in general, but not in its candies, and that it was 
an ingredient or substance which was impure, harmful to health, and unsafe, 
and that candies containing same were correspondingly thus affected and 
inferior to its own products, and that purchase and use of candies other than 
those of said corporation was in general dangerous and unsafe, and with 
effect of causing such purchasers and prospective purchasers of competitors 
to discontinue purchasing therefrom, or refrain from so purchasing, and to 
buy instead products of said corporation, and of thereby unfairly diverting 
to it trade from its competitors who do not falsely defame or disparage the 
products of others, and who do not misrepresent the ingredients of their 
own products: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors, and constituted unfair methods of competition. 


Before Mr. John W. Bennett, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Sanders, Childs, Bobb & Wescott, of Washington, D. C. and 
O’Brien, Driscoll & Raftery, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, entitled “An Act 
to create a Federal. Trade Commission, to define its powers and 
duties, and for other purposes,” the Federal Trade Commission hav- 
ing reason to believe that Loft, Inc., and Dr. Daniel R. Hodgdon, 
hereinafter referred to as respondents have been and now are using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, states its charges 
in that respect as follows: 

Paracraru 1. Respondent, Loft, Inc., is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal place of business located at 40th 
Avenue and 9th Street, Long Island City, in the State of New York. 
Said respondent is now and since the month of October 1934, has 
been engaged in manufacturing, selling, offering for sale, and distrib- 
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uting candies, candy and confection products in commerce among and 
between various States of the United States and in the District of 
Columbia, and has caused and now causes said products when sold or 
ordered, to be shipped and transported from the State of origin 
thereof to various States of the United States other than the State of 
origin of said shipment, and to the District of Columbia. In the 
course and conduct of its said business, respondent, Loft, Inc., has 
been and is now in competition with corporations, firms, partnerships, 
and with individuals engaged in like commerce. 

Respondent, Daniel H. Hodgdon, is an individual and an agent or 
employee of respondent, Loft, Inc., with his principal place of busi- 
ness located at 1697 Broadway, in the city of New York, in the State 
of New York, and as such has been and is now engaged in and with 
the aforesaid business of respondent, Loft, Inc., and in the advertising 
and promotion thereof. 

Par. 2. Respondent, Loft, Inc., has sold and now sells its said 
candies, candy and confection products in interstate commerce, as 
set forth in paragraph 1 hereof, by use of the mails, interstate car- 
riers and other channels of interstate commerce, by means of radio 
broadcasting, newspapers, pamphlets. periodicals, labels, and other 
torms of literature and advertising which have had or have a circu- 
lation in and through the various States of the United States and in 
the District of Columbia, and also in circulars, candy box and window 
displays and placards, labels, pamphlets, printed matter, and other 
forms of advertising and promotion, including radio broadcasts and 
oral statements by agents and employees, which have been and are 
circulated and distributed by respondents to customers and prospec- 
tive customers in and throughout various States of the United States 
and in the District of Columbia, in the course and conduct of which 
respondents, Loft, Inc., and Daniel R. Hodgdon, individually and 
together, have made and now make false and misleading statements 
and representations, all to the injury of the public and to the injury 
of competitors of respondent, Loft, Inc. 

Par. 3. In the course and conduct of the business, advertising, pro- 
motion and selling of the candies, candy and confection products of 
respondent, Loft, Inc., as aforesaid, said respondent, Loft, Inc., adver- 
tises and makes the following statements and representations, among 
others, to wit: 

LOFT REALLY PURE CANDIES 


AN IMPORTANT MESSAGH from the PRESIDENT 


After spending thirty years in the manufacture of fine candies, I have dis- 
covered a new method of making candies without the use of glucose (U. 8. 
Patent application serial 729,525). 


LOFT, INC., ET AL. 667 


664 Complaint 


It makes Loft candies easier to digest—makes them taste better than ever— 
smoother—richer—more delicious. 
It costs more to make Loft candies without glucose, but price is never con- 
sidered by Loft where quality is involved. 
I believe it is now impossible to match Loft candies, from the standpoint of 
purity, quality and price. 
CHARLES G. GuTH, President. 


Loft CODE OF ETHICS: 


Glucose should not be put in candy unless the label states the facts—because 
glucose is only a starch which has been treated with sulphuric acid. Excess 
of starch is dangerous. 

Loft candies are really pure—they contain no substitutes—no adulterants of 
any kind. 

* * * K * * * 

Loft does not believe that glucose should be used in candy and furthermore, 
believes that whenever it is used it should be so stated on the label. The U. 8S. 
Pure Food Laws compel the makers of jellies, jams and table syrups, when 
glucose is used, to print a statement on the label, notifying the purchaser. Loft 
believes this same law should apply to candy, and, therefore, every package of 
Loft candy made and sold by Loft contains a seal stating that Loft Really Pure 
Candies are Made Without Glucose. 

* * * * * * * 


THIS SEAL IS YOUR PROTECTION 
SEAL OF PROTECTION 
LOFT REALLY PURE CANDIES 
MADE WITHOUT GLUCOSE 


Loft NEW PROCHSS: 
Loft has discovered a new method of making candies without the use of 
glucose. 
Loft candies do not contain substitutes or preservatives of any kind. 
Loft candies are made of pure cane sugar—honey—and the purest of all fine 


materials. 
Loft candies are really pure—therefore delicious and easily digested. 


Loft Seal is Your Protection. 
* * * * * * * 


WHAT IS GLUCOSE? 


U. S. Pharmacopoeia, page 178, as follows: 
A product obtained by the incomplete hydrolysis of starch. 


Oxford English Dictionary, page 287 (1933) says of glucose: 
Now chiefly in non-scientific use as a commercial name for dextrose, ob: 
tained from starch by the action of sulphuric acid. 


668 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24 FS Te: 


Mr. Alfred W. McGann says in his book, “The Science of Hating”, page 300, 
of glucose: 
Glucose as a filler is the symbol of denatured carbohydrate foods, the ex- 
cess of which in the diet of the average American family is the cause of many 
diseases. ; 
* * * * * oe * 
Loft Candies do not contain Glucose. 
Glucose is an adulterant made by treating starch with Sulphuric or Hydro- 
ehlorie Acid. 
Take no chances. 
Eat Loft Candy. 
Loft Candy Ideals— 
. Purity with no Substitutes. 
. Freshness with Finest Materials. 
. High Quality Leadership. 
Low Prices with Honesty. 
5. Made without Glucose. 
Be safe—Buy Loft Candies and Know What You are Getting. 
Absolutely Pure—Good and Safe for Children—Made without Glucose. 
* * * * * * * 


No et 


me w 


Loft. Candies are made in the old-fashioned way, absolutely pure, clean and 
wholesome, and, above everything, delicious and mouth-melting. They are like 
some of the fine candies that are made in your own country where adulterations 
in candies and food are unknown. 

Loft Candies are purest and best and the price is less because we are the 
largest candy makers in the world. 


* * * * * * * 
YOU ARE SAFE WHEN YOU BUY Loft CANDIES 


LOFT STORES TO SERVE YOU RIGHT 
* * * * as * * 


Loft Candies are made without glucose, preservatives or substitutes of any 
kind. 


E F * * * * * 
Toft—The name you can trust for Christmas Candies. 
ok ok * * * * * 


Said respondents, individually and together further have advertised 
and made, and now advertise and make, the following statements 
and representations, among others, to wit: 


I should like to impress upon my listeners to some measure the fradulent 
practices that are going on in connection with candy that is fed to our chil- 
dren. * * * Now all these candies and hundreds of others like them contain 
a cheap, sticky mass called glucose. The question is immediately raised whether 
glucose is a good food to be used in candy. A great deal has been said about 
commercial glucose, but the only reason that I ean find to account for its wide 
use in candy making is that it is cheap. It lowers the cost of candy manu- 
facture. It has a sticky, slimy consistency and derives its name from the word 
glue. There is 50% or more dextrin in glucose. We use dextrin to make 


LOFT, ING., ET AL. 669 


664 Complaint 


mucilage and other adhesives. * * * It became very popular almost im- 
mediately as an ingredient in candy because it was a cheap substitute for sugar. 
* * * This wholesale practice of trying to make money by selling unsuspect- 
ing individuals concoctions of the worst type under the guise that they are 
candy, is criminal and villainous. As this Christmas season approaches, there 
is only one way to be assured that the spirit of Christmas can be maintained, 
and that is by feeding children candy free from adulterations, free from im- 
purities, free from artificial colors and artificial eggs, and free from glucose. 

mE = * a * 


+ 


* * 
When a stock-raiser tries to make a profit out of his animals he won’t feed 
them with chemically produced glucose a lot of worthless dyes and drugs which 
may legally be used in foods to be consumed by human beings. 
* * * * * * * 


This good mother may, in all innocence give her children money to buy candy 
that is filled with commercial glucose, glucose, made from starch, treated with 
hydrochloric acid. Glucose that may have been bleached with sulphuric acid 
and improperly treated, so that this destructive and harmful substance is still 
present in the candy in sufficient amounts to do real harm to the health of 
children. The child may pick up this candy in the high school cafeteria where 
he eats his luncheon, or he may eat peanut bars with the peanuts stuck to- 
gether by a cheap adulteration called commercial glucose . . . . what 
chance has he when his food and his candy and syrups are filled with adultera- 
tions and his fruits covered with residue poisons. No wonder we find in the 
Rochester high school 197 children out of 425 afflicted with organic heart dis- 
ease. * * * Jet us strike at the heart of this evil and eliminate from our 
tables food that is not pure and wholesome and from the hands of our children, 
candies adulterated with commercial glucose. * * * Let the food and candy 
consumed be so pure as to keep the vital blood of life red and uncontaminated 
by the junk that interfere with the normal processes of digestion and elimination. 

* * * * * * * 

This is a warning to all my listeners to be careful of the products introduced 
into your homes, * * * candy made of cheap commercial glucose, bleached 
with sulphuric acid, a product that has no place in the stomach of children 
of tender age or in the digestive tracts of adult human beings of any age. 
Until we find effective laws which will prevent wholesale destruction of health 
through improper material in our foods, and commercial glucose in candies, 
we must choose carefully the things we feed the children and ourselves. Lurking 
behind these fine advertised labels and innocent looking foods and candy is the 
skull and cross bones, the symbol of disease and death. 

* %* % * a * * 


When we consume quantities of candy made of commercial glucose, 
bleached with sulphurous acid; when we give our children such candy, we 
begin to interfere with the calcium retention and absorption and assimilation 
and we starve. I mean just what the word means. We deprive, yes, we starve 
ourselves, our children, the ones we love most, of those vital mineral salts so 
necessary to life and health. 

ok * * * * * “ 


It means that the market is flooded today with food concoctions, dietetical 
monstrosities, and cheap glucosed-filled candies * * * and a lot of other 
junk made for human consumption an dat the same time preparing the way to 
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death and destruction of human beings. Why is the child at school becoming 
a nervous unstable object of worry to his mother? Why does the teacher find 
her job irksome and her nerves jumpy? Why does Dad at home become easily 
irritated and upset? Because of starvation * * * the starvation which is 
brought about through the improper selection of foods and the introduction 
into the system of foods filled with artificial products which have no nourishing 
value and which prevent a sufficient supply of mineral elements to maintain 
good health. Our children purchase on the street corner candy filled with 
commercial glucose that has been bleached with that dangerous poison sub- 
stance, sulphurous acid; glucose made of starch with the aid of hydrochloric 
acid; glucose still containing an over-abundance of this tissue destroying and 
digestive juice destroying acid. I don’t care where you go; I don’t care in 
what store you purchase your candy, except one. You will find that the candy- 
maker has used to a greater or less degree quantities of a cheap adulterant 
known as commercial glucose. It is cheaper than sugar and that is why he 
uses it. One of the great outstanding inventions in the candy-making world 
was the discovery that candy can be made wholly of pure cane sugar which 
could be inverted into a substance resembling honey without acid and without 
artificial chemical substances. This inversion created out of pure sugar, a 
highly digestive substance resembling honey and containing fructose, leyulose 
and dextrose, highly nourishing, ready to be absorbed and used as food by the 
blood. Now, when a substance like that is created out of pure sugar and is 
made into candy, free from adulterations, free from artificial coloring matter 
other than pure vegetable colors, free from infected nuts and fruits, we have 
a candy that can be safely fed to. children and adults without burdening the 
digestive tract with a lot of unhealthy, vile, filthy, poisonous, and doubtful ma- 
terial which would have no other function than to destroy or burden the human 
organisms with foreign matter, totally unnatural to the normal functions it 
must perform. * * * There is one candy-maker that makes pure candy. 
Loft Candy represents a new standard, a standard of purity, a standard of 
cleanliness, a standard of unadulteration, a standard of candy free from all 
commercial glucose with all of its possibilities of destructive acid content. 
* * * * * * * 

It frequently happens that where the mother denies the children food 
between meals, she opens up the way for children to stuff themselves with cheap 
candy made of commercial glucose. When children consume a large amount 
of this glucose candy between meals, they have a tendency to lack an appetite 
at mealtime. If the commercial glucose has been bleached with sulphurous acid 
and contains residues of this acid, naturally it will destroy the appetite. 
* * * Candy made from invert sugar is especially recommended because 
the cane sugar has been changed into a wholesome food resembling honey. This 
is quickly and easily digested and gives the child a considerable amount of 
energy for his play. This candy should be fed at the close of the meal or at 
the close of the between-meal luncheons. This kind of candy does not destroy 
the appetite for food, as the cheap glucose type of candy does. 

* * * * BS * 

Candies may be adulterated with all sorts of cheap commercial glucose and 
no mention is made of it. Little children will buy this stuff in the thousands 
of penny candy stores. There is not a thing on any label to indicate that 
it was made with commercial glucose. You can go into a store today and buy 
even the highest priced candies, pay a lot of money for it, and most of your 


LOFT, INC., ET AL. 671 
664 Complaint 


money will go into the boxes and other fancy containers. The candy will be 
made up of a large percentage of cheap commercial glucose. When a product 
is adulterated with glucose, the public should be warned of its presence ;—when 
the candy is made of pure sugar, the public should be told that they are getting 
an honest product, free from adulteration. 

* = * * * * * 


Now, studies of these mentalities and mental diseases will tend to show that 
mental abnormality is frequently a merely temporary condition depending or 
the feeding of the brain, and that, when this condition is rectified so that 
the brain obtains proper feeding, the disorder vanishes. * * * What effect 
has any poisonous byproduct such as sulphurous acid which may, or may not be, 
in glucose, upon the activity of the brain, * * * When we introduce sulphu- 
rous acid into the stomach * * * these ketones—which are believed the 
cause of old age and degeneration, can do their work. They appreciably shorten 
life. * * * JI want children to have pure candy—not candy made with 
glucose. * * * I want every food to be so pure as to avoid the making of 
the D-ketones which are so destructive to health and life and our vitality, to 
our thinking power and to our mental balance, and when we do that we 
produce lactic acid. Then these byproducts cannot do us any harm. * * * 

Announcer :—‘Now, ladies and gentlemen, the following products are ap- 
proved and endorsed because of their quality, of their wholesomeness and their 
standard of purity. Loft’s candy is endorsed because it is absolutely pure, has 
no glucose in any form, no substitutes, no preservatives are used in Loft’s 
eandy. Loft’s candies are the purest candy known to the science of candy 
makers. These points that Dr. Hodgdon has brought up this morning: ‘The 
effect on the brain of candy, of sugar’, in many instances ale most interesting, 
and remember that you must have pure candy for the correct and corrective 
effect upon the brain.” 

* %* * * * * * 

DR. DANIEL R. HODGDON says: 

While President of Hahneman Medical College and Chicago Memorial Hos- 
pital, I became intensely interested in the subject of Pure Candy. I have 
recently made a thorough inspection of the Loft manufacturing plant where 
100,000 pounds, or more, of fine Candies are made daily. 

Until then, I never dreamed that Candies could be made so pure, delicious 
and healthful. 

It gives me pleasure to state that Loft Candies are made of the finest and 
highest quality, rich natural materials, and are absolutely free from all adultera- 
tions, substitutes and commercial glucose (corn syrup). In my opinion, this 
puts Loft Candies in the highest possible class, regardless of the fact that they 
are sold to the public at such reasonable prices. 

(Signed) DANIEL R. HODGDON. 
* * * * * * * 


Par. 4. In the course and conduct of the business aforesaid, and in 
the advertising, promotion and selling as aforesaid, respondent, Loft, 
Inc., and its agents and employees have falsely and misleadingly 
stated and represented and now falsely and misleadingly state and 
represent that said respondent uses a newly discovered method of 
making candies without the use of glucose and that its said products 
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are “made without glucose”; whereas, in truth and in fact said re- 
spondent’s products are made with and do contain glucose, and the 
method used by respondent, Loft, Inc., in making said products is 
not a new discovery. 

Par. 5. In the course and conduct of the business aforesaid, and 
in the advertising, promotion and selling as aforesaid, respondents, — 
individually and together, further falsely and misleadingly have 
stated, represented and implied, and now falsely and misleadingly 
state, represent and imply that the ingredient generally used in the 
making of candies and confections and known as “glucose” is impure, 
unwholesome, harmful to health, dangerous for children, made with 
sulphuric acid, bleached with sulphuric acid, an adulterant, a filler, a 
cheap substitute for sugar in candy, and less digestible than cane 
sugar, and that in general candies and confection products in competi- 
tion with products of respondent, Loft, Inc., are made with glucose 
and are therefore impure, unwholesome, harmful to health, dan- 
gerous for children, contain sulphuric acid or hydrochloric acid and 
starch, contain a filler, an adulterant and a cheap substitute for sugar 
in candies, and are less digestible than the candy and confection 
products of respondent Loft, Inc., and that said competing products 
and products of said respondent’s competitors are therefore not only of 
inferior quality but that said products are unsafe and the use thereof 
dangerous or unsafe; whereas, in truth and in fact the ingredient 
known as “glucose” used in the making of candies and confections 
in competition with said respondent’s products, and as used by said 
respondent’s competitors, is, contrary to respondents’ representations, 
pure, wholesome and healthful, is not dangerous to children, does 
not contain sulphuric or hydrochloric acid, is not a filler, an adul- 
terant or a cheap substitute for sugar in candies and is not less di- 
gestible than cane sugar; and whereas, in truth and in fact the candies 
or confections of said competitors of respondent, Loft, Inc., and in 
competition with products of said respondent, Loft, Inc., are con- 
trary to said respondents’ representations, no less pure, wholesome or 
more harmful to health or more dangerous for children or less 
digestible than the products of said respondent, Loft, Inc., and do 
not contain sulphuric or hydrochloric acid and starch, or a filler, or 
an adulterant or a cheap substitute for sugar; and whereas, further, 
in truth and in fact the purchase and use of candies or confections 
of said competitors of respondent, Loft, Inc., are no more dangerous 
or unsafe than the purchase and use of the candies, candy and 
confection products of said respondent. 

Par. 6. That the aforesaid false and misleading statements so 
made by respondents in the sale of the candies, candy and confection 


LOFT, INC., ET AL. 673 
664 Findings 


products of respondent, Loft, Inc., have had and have the tendency 
and capacity to mislead and to deceive, and do mislead and deceive, 
purchasers and prospective purchasers of products of competitors of 
respondent, Loft, Inc., into the false and erroneous belief that such 
statements and representations are true and that the purchase and. 
use of said competing candies, candy or confection products is dan- 
gerous or unsafe, thereby causing a substantial portion of such pur- 
chasers and prospective purchasers of said competitors’ products to 
discontinue or refrain from the making of such purchases from said 
competitors, causing such purchasers and prospective purchasers to 
purchase respondent’s products in lieu and instead of the products of 
its competitors, in consequence of which trade has been and is di- 
verted to respondent, Loft, Inc., from its competitors who do not 
falsely defame or disparage the products of others, or who do not 
misrepresent their own products, and thereby substantially injuring 
competition and said competitors in interstate commerce. 

Par. 7. The above and foregoing acts, practices and representations 
of respondent have been, and are, all to the prejudice of the public 
and respondent’s competitors, and have been, and are, unfair methods 
of competition within the meaning and intent of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Report, FrnpinGs As To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on July 10, 1935, issued, and on July 11, 
1935, served, its complaint in this proceeding upon respondents, 
Loft, Inc., and Dr. Daniel R. Hodgdon, charging them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and 
the filing of respondents’ separate answers thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Jay L. Jackson, attorney for the Commission, before 
John W. Bennett, Esq., an examiner of the Commission theretofore 
duly designated by it, and in opposition to the allegations of the 
complaint by Messrs. Sanders, Childs, Bobb & Wescott, by Everett 
Sanders, Esq. and Edward F. Howrey, Esq., of counsel, and Messrs. 
O’Brien, Driscoll & Raftery, by Benjamin Pepper, Esq., of counsel, 
attorneys for respondents; and said testimony and other evidence 
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were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answers thereto, testimony 
and other evidence, briefs in support of the complaint and in opposi- 
tion thereto, and the oral arguments of counsel aforesaid; and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Loft, Inc., is a corporation organized in 
1919 under the laws of the State of Delaware, with its principal office 
and place of business located at 40th Avenue and 9th Street, Long 
Island City, in the State of New York. Said respondent is now 
engaged, and since the first day of October 1934, has been engaged 
in manufacturing, selling, offering for sale, and distributing candy 
and confection products in commerce among and between the vari- 
ous States of the United States, and in the District of Columbia, and 
has caused said products to be sold in and shipped to several States 
of the United States other than the State of New York, including 
New Jersey, Connecticut, Massachusetts, and Pennsylvania, and the 
District of Columbia, in the course and conduct of which said re- 
spondent has been, and is, in substantial competition with other cor- 
porations, partnerships, and individuals hkewise engaged in the sale, 
offering for sale and distribution of candy and confection products in 
commerce in, among, and between the various States of the United 
States, and in the District of Columbia. 

Respondent Dr. Daniel R. Hodgdon is an individual with his prin- 
cipal place of business located at 54 West 40th Street, New York, 
N. Y., and with addresses at other places in New York State. Dur- 
ing the latter part of 1934 and the early part of 1935, his principal 
place of business was located at 1697 Broadway, New York, N. Y. 
He holds the degree of Ph. D. and J. D., which entitle him to prefix 
the title “Dr.” to his name, but he does not hold the degree of Doctor 
of Medicine and has never practiced medicine. On and before the 
Ist day of October 1934, and for several months continuously there- 
after, he was an agent and employee of respondent Loft, Inc., and 
as such engaged, under contract for a consideration, in advertising 
Loft candy products and in promoting the sale thereof by means of 
broadcasts of lectures on food over Radio Station WMCA, of New 
York City, State of New York, and during said time was further 
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engaged in lending his recommendation, name, title, and photograph 
for use on advertising literature of, and in promoting the sale of, 
the candy products of respondent Loft, Inc. 

Par. 2. Commencing on or about the first day of October 1934, and 
continuously thereafter for several months, reaching into the year 
1935, respondents, separately and together, began and carried on 
an extensive advertising and sales promotion program for Loft candy 
products, directed to and reaching the public in general in various 
States of the United States, and in the District of Columbia, by 
means of statements and representations, having State and inter- 
state circulation, in newspapers, on circular literature inserted in 
Loft candy boxes, on labels and seals, on certain literature distrib- 
uted through Loft stores, on Loft store and window displays, and 
by means of radio broadcasts made by respondent Daniel R. Hodgdon 
and contracted for and sponsored by respondent Loft, Inc. Through- 
out the entirety of the aforesaid advertising of respondents there runs 
and prominently appears the slogan and representation that Loft 
candies are “Made without Glucose” and contain no glucose. The 
said slogan and representation appears on Loft labels and seals, some- 
times standing alone, but usually in combination with the words 
“Sra or Protection” and “Lorr Reatty Purr Canpy.” These seals, 
which are placed on Loft candy boxes and wrappers, are pictured 
in approximately all of the advertising literature of respondent Loft, 
Inc., and are repeatedly therein referred to and combined with such 
statements as “This Seal is your Protection” and “Loft Seal is Your 
Protection.” The aforesaid statements and representations also re- 
peatedly and variously appear in association or combination with 
such statements and representations as the following: 


Loft CODE OF ETHICS: 


Glucose should not be put in candy unless the label states the facts—because 
glucose is only a starch which has been treated with sulphuric acid. Excess 
of starch is dangerous. 

Loft candies are really pure—they contain no substitutes 
any kind. 

* * * * * * * 


no adulterants of 


Loft has discovered a new method of making candies without the use of 
glucose. 

Loft candies do not contain substitutes or preservatives of any kind. 

Loft candies are made of pure cane sugar—honey—and the purest of all fine 
materials. 

Loft candies are really pure—therefore delicious and easily digested. 

Loft Seal is Your Protection. 

* * * * * * * 
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Loft Candies do not contain Glucose. Glucose is an adulterant made by treat- 
ing starch with Sulphuric or Hydrochloric Acid. 

Take no chances. 

Eat Loft Candy. 

Loft Candy Ideals— 


Purity with no Substitutes. 
Freshness with Finest Materials. 
High Quality Leadership. 

. Low Prices with Honesty. 

Made without Glucose. 


CoN 


ay 


Nn 


Be Safe—Buy Loft Candies and Know What You are getting. 
Absolutely Pure. 
Good and Safe for Children. 
Made Without Glucose. 
k ok * * * * * 
YOU ARE SAFE WHEN YOU BUY Loft Candies. 


* * * * * * * 
LOFT STORES TO SERVE YOU RIGHT 


* * * * * e * 


Loft Candies are made without glucose, preservatives or substitutes of any 
kind. 


1 * * * * * = 
Loft—The name you can trust for Christmas Candies. 
* * a * * * * 


During the period between October 1, 1934, and the first part of 
January 1935, respondents made no specific reference to corn syrup 
as being the product identified by their use of the term “glucose” and 
for the most part confined themselves to the use of the term “glu- 
cose,” except that a substantial portion of the newspaper advertise- 
ments of respondent Loft, Inc., during the said times, carried the 
following additional statements and references to definitions addi- 
tional statements and references to definitions purporting to describe 
and identify glucose: 


WHAT IS GLUCOSH? 


U. S. Pharmacopoeia, page 178, as follows: 
A product obtained by the incomplete hydrolysis of starch. 

Oxford English Dictionary, page 287 (1933) says of glucose: 
Now chiefly in non-scientific use as a commercial name for dextrose, ob- 
tained from starch by the action of sulphuric acid. 

Mr. Alfred W. McCann says in his book, “The Science of Eating”, page 300, of 

glucose : 

Glucose as a filler is the symbol of denatured carbohydrate foods, the excess 
of which in the diet of the average American family is the cause of many 
diseases. 
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During the aforementioned period, the aforesaid statements and 
definitions were also made and referred to on the insert literature 
separately circulated and distributed to and among the purchasing 
and consuming public by respondent Loft, Inc., in its candy boxes, 
together, however, with the following additional statements, repre- 
sentations, and references to definitions: 

Funk & Wagnalls Standard Dictionary, 1932 Edition, page 1044, says of glucose: 
It is the principal member of the group to which it gives its name and 
is much less sweet than cane sugar. It is made commercially by treating 
starch with dilute sulphuric acid, and the resulting solid product is called 
grape sugar, and the syrup Glucose. 

The W:nston Simplified Dictionary, 1984, page 415, says of Glucose: 

Obtained by the action of sulphuric acid on starch, or in solid form known 
as dextrose. Commercially a syrup containing glucose proper and other 
Substances. Used as an adulterant. 

Webster’s International Dictionary (1934), page 1067, says of glucose: 
Commercial. A light colored, uncrystallizable syrup obtained by the in- 
complete hydrolysis of starch (usually by heating it with dilute acid) and 
containing chiefly maltose, dextrin, and dextrose; mixing syrup; starch 
syrup. 

Par. 3. In the course and conduct of the aforesaid advertising and 
sales promotion program for Loft candy products, respondent Loft, 
Inc., and respondent Daniel R. Hodgdon represented and represent 
to purchasers and prospective purchasers of candy and to the public 
in general that the candy products of the respondent Loft, Inc., are 
“Made without Glucose” and contain no glucose; that glucose, as 
used or found in candy, is made with sulphuric or hydrochloric acid 
and bleached with sulphuric acid, is a filler, an adulterant, a pre- 
servative, and a cheap substitute for sugar in candy, is less digestible 
than cane sugar, and contains starch, and therefore, that it is im- 
pure, unwholesome, harmful to health, unsafe, and dangerous for 
adults and children; that glucose is an ingredient used and found in 
candies, except Loft candies; that candy products made with or con- 
taining glucose may contain and do contain sulphuric or hydrochloric 
acid and starch, are less digestible than candies made without glucose, 
contain a filler, a preservative, an adulterant, and a cheap substitute 
for sugar in candies, and therefore, that the same are impure, un- 
wholesome, harmful to health, unsafe, and dangerous for adults and 
children; that the Loft seal, appearing on Loft candy boxes, bearing 
the slogan “Made without Glucose”, is a “Seal of Protection” against 
such candies, all therein and thereby further implying and represent- 
ing that the purchase and use of candy products in general, other 
than those of respondent Loft, Inc., is dangerous and unsafe and is to 
be warned against, and that candies made with or containing glucose 


678 FEDERAL TRADE COMMISSION DECISIONS 
Findings 24 TIO 


are inferior in quality to candies made without or containing no 
glucose, and to the candy products made, offered, and sold by re- 
spondent Loft, Inc. 

The slogan “Made without Glucose,” as used by respondents with 
relation to Loft candies, is calculated to and does epitomize the 
aforesaid statements and representations relative to glucose, to 
candies made with or containing glucose, and to Loft candies as dis- 
tinguished therefrom and as superior thereto, Said slogan is at all 
times combined with respondent’s statements and representations in 
disparagement of glucose, such that the same is inseparable from said 
statements and representations with respect to the benefits accruing 
therefrom to respondent Loft, Inc. 

The substance of the aforesaid statements and representations 
relative to Loft candies, to glucose, to candies made with or contain- 
ing glucose, and to candies other than those of Loft, Inc., all as 
above set forth, is abundantly diffused throughout the advertising 
and sales promotion conducted by respondents between October 1, 
1934, and the month of October 1935, but in carrying the same over 
in the advertising conducted during the latter part of January 1935, 
and thereafter, respondents used the terms “glucose” and ‘“com- 
mercial glucose,” together or in association with the term “corn 
syrup,” for the most part in such a way as to indicate that by the 
terms “glucose” and “commercial glucose” respondents specifically 
and exclusively referred to, meant, and intended to limit the appli- 
cation of such terms to that candy ingredient or product known as 
“corn syrup.” 

The aforesaid statements and representations falsely disparage 
the qualities and ingredient properties of the candy products of com- 
petitors of respondent Loft, Inc. 

Par. 4. In view of the primary meaning of “glucose,” as more 
fully hereinafter set forth, and because “glucose” and “commercial 
glucose” are used to identify a certain sugar contained in candy 
products in general, and in Loft candies, said terms, in and of them- 
selves, are inadequate to identify “corn syrup” or to identify and 
distinguish that commercial ingredient, specifically known as “corn 
syrup,” from certain other sugar or candy ingredients commonly 
designated and identified as “glucose.” 

As a matter of primary definition and meaning, the word “glucose” 
is a name for a certain sugar or group of sugars. Dictionary defini- 
tions of “glucose” are not worded alike, and some are more extensive 
than others, but according to that definition which in substance is 
common to dictionaries in general, the word “glucose” is generic in 
meaning and as such identifies a sugar. This definition also usually 


oe 
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indicates that this sugar is found largely in the vegetable kingdom, 
in honey, and in animal organisms, as in the blood, liver, ete.; 
that it is less sweet than cane sugar, and that it is commercially 
derived from starch. Within this meaning, the words “glucose” and 
“dextrose” are interchangeable and synonymous, and in connection 
with the said definition of the word “glucose,” the word “dextrose” 
is sometimes referred to and defined as a synonym for “glucose.” 
Within this meaning, also, and as a matter of fact, the said sugar is 
an end-product of hydrolized cane sugar and an end-product of 
hydrolized starch. Some definitions also indicate that “glucose” is the 
name of a group of sugars or sweet compounds having a common 
chemical formula, to which glucose, as the principal member of the 
group, gives its name, and that this group includes, among others, 
grape-sugar, also called “dextrose,” and fruit sugar, also called 
“fructose” and “levulose.” In some instances, but not universally, 
dictionary definitions also indicate that the word “glucose” has a 
commercial significance, in which connection some definitions indicate 
it as a commercial name for dextrose, while other definitions indicate 
it as the name for syrup which is commercially derived from starch, 
but this information, in those definitions in which it appears, is 
subordinated to the primary definition of glucose as meaning a sugar 
or sugars, such that general reference to dictionary definitions serves 
to identify glucose as a sugar rather than as a commercial syrup, 
and even where a commercial syrup is referred to in definitions 
appearing under the word “glucose,” no specific mention is made 
of “corn syrup” nor is the commercial meaning of the word limited 
in such a way as to identify glucose as being only that syrup com- 
mercially derived from the starch of corn. 

In the sense that the word “glucose” primarily identifies sugar, 
it is a word familiar to and generally used in the parlance of bio- 
chemists, nutritionists, pediatricians, and medical men, and in general 
by those professions dealing with the feeding, uses, and metabolisms 
of food, and as so used, it means and signifies that particular sugar 
also known and identified both as “dextrose” and as “d-glucose.” 
By such experts it is also described as the “sugar of the blood,” or 
as that sugar which, upon digestion of carbohydrate foods, is ab- 
sorbed and taken into the blood stream to the liver and to the muscles 
of the body. For the reason that the glucose sugars, including glu- 
cose or dextrose and levulose, are subject to scientific detection by a 
process known as polarization, the word “glucose” has been subjected 
to some refinement and has given rise in chemical and scientific 
terminology to the words “d-glucose” and “l-glucose.” For the 
reason that the simple sugar known as “glucose” or “dextrose” is 
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dextrorotary, that is, upon polarization rotates the plane of light to 
the right, it has come to be more specifically identified as “d-glucose.” 
“Levulose,” on the other hand, being levurotary, rotating the plane 
of light to the left, has come to be more particularly identified as 
“J-olucose.” 

The Pharmacopoeia of the United States defines Glucos (Liquid 
Glucose) as “a product obtained by the incomplete hydrolysis of 
starch.” 

The words “glucose” and “commercial glucose” are interchangeably 
used among members of the candy-making trades to designate a 
candy ingredient or syrup product made and sold by the corn indus- 
tries, and with regard thereto these words are understood by most 
members of the candy-making trades to mean “corn syrup”, but the 
words as so used by some members of said trades have not been and 
are not accepted, adopted or used by all members of said trades as 
a name and synonym for “corn syrup.” It is not shown that these 
words, standing alone and as used or understood among members of 
said trades, are understood by the public in general to mean “corn 
syrup.” 

Par. 5. Sugars are called monosaccharides, disaccharides, and 
polysaccharides, depending upon whether they are composed of one, 
two, or more sugar molecules. The simple glucose sugars, dextrose 
(d-glucose) and levulose (l-glucose), are monosaccharides. Hy- 
drolysis (chemical breakdown) of the disaccharides and polysac- 
charides produces monosaccharides. The hydrolysis of cane sugar 
(sucrose), a polysaccharide, into its simple sugars, produces one part 
dextrose and one part levulose. The hydrolysis of starch into mal- 
tose, a disaccharide, and thence into its simple sugars, produces two 
equal parts of dextrose. Levulose is known to be sweeter than 
dextrose sugar, but the food and energy values of dextrose presently 
appear to be more emphasized in human diet, physiology, and food 
metabolism. 

The general process of making commercial candies with cane sugar 
involves a substantial hydrolysis or breakdown of the cane sugar 
into its simple sugars and the inversion thereof into non-crystalline 
form, in which form it is known as “invert sugar.” The maintenance 
of this inversion is essential in the finished candy product. Except 
in the presence of acids, acid salts, or certain enzymes, by which 
hydrolysis and inversion are achieved and maintained, inverted cane 
sugar regrains or crystallizes, for which reason acidity, as distin- 
guished from alkaline conditions, must be present in candy made 
of cane sugar and must be produced or induced therein in the process 
of manufacture in order to make and maintain candy as such. The 
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industrial chemistry incident and essential to these accomplishments 
in candy making, as now practiced, is consistent with the qualities 
of safety and wholesomeness in candy. 

Among commercial candy makers in general, the aforesaid ends for 
the most part are achieved by use of that candy ingredient or prod- 
uct made and sold by the so-called corn industries and specifically 
described and identified as “corn syrup”, although called “glucose” 
and sometimes “commercial glucose” among members of the candy- 
making trades. This product is obtained in commercial manufacture 
by the controlled hydrolysis or conversion of starch, derived from 
corn, in which process the starch loses its identity and nature as such, 
and in which, short of complete hydrolysis, producing dextrose 
only, the starch is converted into dextrins, maltose, and dextrose, in 
varying proportions dependent upon the extent of hydrolysis. <A 
dextrin is a product which is neither starch nor sugar but intermedi- 
ate between starch and sugar. Dextrins are not found in cane sugar 
or in hydrolyzed or inverted cane sugar. They are produced from 
starch in the process of human digestion and, like the starch from 
which derived, they are healthful and wholesome when found or 
produced in human diet. In addition, corn syrup contains water and 
is acid, as distinguished from alkaline, in its reactions. 

Candy can be made with a sugar ingredient other than cane sugar, 
but cane sugar is usually used, and usually with corn syrup in combi- 
nation therewith. Corn Syrup contains glucose, that is, sugar, which 
is the base of all candy, and it has the additional value and necessary 
properties for aiding the hydrolysis and inversion of cane sugar and 
for maintaining the inverted sugar of candy against regraining or 
reversion to crystalline form. It thus serves not only in the making 
of candy but also thereafter to maintain it as such. It is also valu- 
able in obtaining and regulating the desired sweetness or taste of 
candy and serves to satisfy needs brought about by varied conditions 
under which candy is kept and sold. 

Par. 6. Respondent Loft, Inc., professes to a long record and repu- 
tation for good candies, and for many years prior to the month of 
October 1934, it used corn syrup in the making of its candies. Be- 
cause of its unique combination of values as a candy ingredient, corn 
syrup, also known as “glucose” and “commercial glucose” by members 
of the candy making industry, has been used in said industry for 
approximately fifty years. Many makers of candy, competitors of 
respondent Loft, Inc., regard it as an absolutely essential ingredient 
for all or most of their candies. It is now used generally, if not 
universally, by competitors of respondent Loft, Inc., so that false and 
disparaging statements and representations by respondents relative 
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to corn syrup, glucose, and commercial glucose, as a candy ingredient, 
tend to affect and obstruct, and do affect and obstruct, competitors in 
the sale of their candies. 

Par. 7. For the reason that glucose, in any form, inclusive of 
sugar or corn syrup, as used or found in candy, is safe and wholesome 
and regarded both as a natural and essential ingredient in commercial 
candies, there is no basis for disparaging candies made with or con- 
taining glucose in any form. For the same reasons, and contrary to 
the statements and representations made by respondents, as set forth 
in paragraphs 2 and 8 above, glucose, as sugar or corn syrup, or in 
any form as used or found in candy, with respect to candy, is not an 
“adulterant” and is not a “substitute,” or a “cheap substitute” for cane 
sugar, or a “filler,” or a “preservative,” in the sense that these words 
may be used, and were so used in Loft advertising, to reflect upon 
candy quality, and the same are inappropriate to describe corn syrup 
as a candy ingredient or to reflect comparative qualities of candies 
as a result of the use or non-use of corn syrup. For the same reasons, 
also, the market price of corn syrup, purchased in commercial quanti- 
ties for use in candies, is not relevant to the quality of candies, and 
with respect to the qualities of candy made with or containing corn 
syrup, there is no basis for disparaging said candy by way of a gen- 
eral representation to the effect that the ingredient used or contained 
therein, called “glucose,” “commercial glucose,” or “corn syrup,” is 
“cheap” or a “cheap substitute” for cane sugar in candy. The said 
ingredient, as used or found in candy, is not made with sulphuric 
acid, 1s not bleached with sulphuric acid, and does not contain either 
sulphuric or hydrochloric acid, or starch, is not impure, unwholesome, 
harmful to health, unsafe, or dangerous for adults or children, or 
less digestible than cane sugar. The said ingredient has been studied 
by biochemists and is used extensively by nutritionists, pediatricians, 
and experts in the field of carbohydrate feeding, and upon the over- 
whelming weight of evidence, it is not only healthful and wholesome 
but a valuable food product which may be made an ingredient in 
candy or other food products without risk of injuring the health of 
either adults or children. In general, the industrial chemistry of 
making said ingredient for use in candies is not in every detail 
parallel to that used in the making or refining of cane sugar, but the 
same is comparable thereto, and no basis is shown for impeaching 
either of these processes, or the process or processes used in hydroliz- 
ing and inverting cane sugar in candy making, as being unsafe or 
unwholesome. Candy products made with or containing said ingredi- 
ent or product do not contain sulphuric or hydrochloric acid. or 
starch, are not less digestible than candies made without said ingredi- 
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ent, or with cane sugar only, and the same are not impure, unwhole- 
some, harmful to health, unsafe, and dangerous for adults or children, 
or otherwise inferior in quality to candies made without said ingredi- 
ent or product. The purchase and use of candy products in general 
other than those of respondent Loft, Inc., is not dangerous or unsafe. 
With respect to the qualities of safety, healthfulness, and wholesome- 
ness in candy, respondent Loft, Inc., has competitors making and 
selling candies made with and without said ingredient, which are 
comparable and equal to the candy products made, offered, and sold 
by respondent Loft, Ine. 

For the reasons above stated, the statements and representations 
made by respondents in disparagement of the qualities and ingre- 
dient property or properties of candy products made and sold by 
competitors of respondent Loft, Inc., all as set forth and referred to 
in paragraphs 2 and 3 above, were and are, and each of them was 
and is, false. 

Par. 8. It is not shown that glucose, in the form of corn syrup 
as such, was used or found in any of the candy, products made and 
sold by respondent Loft, Inc., during the course of the advertising 
and sales promotion hereinabove referred to; but with respect to 
glucose, defined as “a product obtained by the incomplete hydrolysis 
of starch,’ and as so identified and represented in certain portions 
of Loft advertisements, some of said candies did in fact contain, or 
were made with, a product identified as incompletely hydrolized 
starch and as glucose, as evidenced by the presence of dextrins. Of 
necessity, also, being made with cane sugar and invert cane sugar, 
the candy products of respondent Loft, Inc., were and are made with 
dextrose and levulose, so that as a matter of scientific fact, and within 
the general and specific definition of glucose as identifying sugars 
and a particular sugar, and further, within the identity thereof as so 
represented in certain portions of Loft advertising, referred to and 
set out in paragraph 2 above, referring to glucose as sugar, and as a 
name for dextrose, said candies were and are made with glucose. 

Par. 9. Respondent Loft, Inc., is one of the largest candy products 
manufacturers in the world and has publicly represented itself to be 
the largest. While it sells to independent retailers, it also owns or 
operates over two hundred retail stores, located in various cities of the 
various States of the United States and in the District of Columbia. 
The total sales income of respondent Loft, Inc., in 1934, the year in 
which the advertising complained of was begun, was $12,412 327.46, 
of which $7,692.270.85 represents income from candy sales. Re- 
spondent spent $226,067.82 on account of advertising in 1934, and 
$208,609.82 on account of advertising from January 1, 1935, to Oc- 
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tober 1, 1935. The amount spent in 1934 was almost half as much 
as the entire net profit of the corporation for 1934, which was $455,- 
377.19. In the year 1934, the year in which the advertising com- 
plained of began, respondent Loft, Inc., produced and distributed 
29,950,817 pounds of candies, representing an increase of consider- 
ably over two and a half million pounds more than it sold in 1933. 
Many of the competitors of respondent Loft, Inc., are small and in- 
ferior in business size and strength to that of said respondent. 

Par. 10. The false and disparaging statements and representations 
made by respondents, separately and together, all as more particu- 
larly hereinabove set forth, have the tendency and capacity to place, 
and have in fact placed, in the minds of the buying public to a sub- 
stantial degree a consciousness of danger in the use of candy or food 
made with or containing glucose, and the same have had, and have, 
and each of them has had, and has, a tendency and capacity to, and 
did and do in fact, mislead and deceive a substantial portion of the 
buying public, including purchasers and potential purchasers of can- 
dies being sold in competition with the candy products of respondent 
Loft, Inc., into the false and erroneous belief that said statements 
and representations are, and each of them is, true; that glucose is 
an ingredient or substance which is used or contained in candy in 
general but is not used or contained in Loft candies; that it is an 
ingredient or substance which is impure, harmful to health, unwhole- 
some, dangerous, and unsafe; that candies in which it is used or 
present are impure, harmful to health, unwholesome, dangerous, and 
unsafe, and otherwise inferior in quality to the candies of respondent 
Loft, Inc., and that the purchase and use of candies other than those 
of respondent Loft, Inc., is in general dangerous and unsafe, and 
the same have caused, and cause, such purchasers and prospective 
purchasers of competitors to discontinue or refrain from the making 
of purchases from said competitors and to purchase products of 
Loft, Inc., in place and stead of candy products of said competi- 
tors, in consequence of which trade has been, and is, unfairly divert- 
ed to respondent Loft, Inc., from its competitors who do not falsely 
defame or disparage the products of others and who do not misrep- 
resent the ingredients of their own products. 


CONCLUSION 


The aforesaid acts and practices of respondent, Loft, Inc., and 
Dr. Daniel R. Hodgdon, are to the prejudice of the public and of 
respondents’ competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of an 
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Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the separate answers 
of respondents, testimony and other evidence taken before John W. 
Bennett, Esq., an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, briefs filed herein, and oral arguments by Jay L. 
Jackson, attorney for the Commission and by Messrs. Sanders, Childs, 
Bobb & Wescott, by Everett Sanders, Esq. and Edward F. Howrey, 
Esq., of counsel, attorneys for respondents, and the Commission hav- 
ing made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That respondent Loft, Inc., and respondent Dr. 
Daniel R. Hodgdon, and its and his officers, agents, representatives, 
and employees, in connection with the advertising, offering for sale, 
sale, and distribution of candy products in interstate commerce, or in 
the District of Columbia, do forthwith cease and desist from: 

1. Representing in any way, directly or indirectly, that glucose, 
whether in the form of commercial glucose or glucose in any other 
form, as now produced and used or contained in candy products, 
is impure, harmful to health, unwholesome, dangerous, or unsafe, 
or that that ingredient, or any ingredient, now produced and used 
or contained in candy products, and called or identified by the name 
glucose, is impure, harmful to health, unwholesome, dangerous, or 
unsafe ; 

2. Representing in any way, directly or indirectly, that candy prod- 
ucts made with or containing glucose, whether in the form of com- 
mercial glucose or glucose in any other form, are impure, harmful 
to health, unwholesome, dangerous, or unsafe, or that such candies 
are inferior in quality to, or less pure, wholesome, or safe than, the 
candies of respondent Loft, Inc.; 

3. Representing in any way, directly or indirectly, that the pur- 
chase and use of candies made with or containing glucose, whether 
in the form of commercial glucose or glucose in any other form, is 
dangerous or unsafe, or that the purchase and use of candy products 
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in general, other than those of respondent Loft, Inc., is dangerous 
or unsafe; 

4. Representing, directly or indirectly, that the candy products of 
respondent Loft, Inc., are made without, or do not in fact contain, 
glucose. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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CHARLES R. LUCE, INDIVIDUALLY AND AS TRUSTEE, 
TRADING AS LUCE & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2780. Complaint, Apr. 23, 1936—Decision, Feb. 9, 19387 


Where an individual engaged in manufacture and sale of “straight” goods 
candy and of so-called “break and take” assortments, principal trade 
demand for which comes from the small retailers with stores, in many 
instances, near schools and patronized by school children, and sale and 
distribution of which candy, giving with sale thereof to public opportunity 
of obtaining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children, largest class by far of purchasers 
and consumers of such type thereof, who buy same in preference to 
so-called “straight” candy when displayed side by side, by reason of 
lottery or gambling feature connected with former, and selling of which 
in the market of the other, i. e., the “straight” goods, has been followed 
by marked decrease in sales of such “straight” candy, due to gambling 
or lottery feature connected with so-called “break and take” merchandise— 

Sold to wholesalers and jobbers assortments variously designated as “Lucky 
Winner, Lucky Smokes,” and “Big Winner,’ and composed of a number 
of penny pieces of uniform size and shape, the concealed colored centers 
of some of which differed from those of the majority, together with 
number of packages of candy, to be given as prizes to those procuring 
one of said pieces, colored center of which differed as aforesaid from 
majority thereof, and together with explanatory display cards with said 
“Tucky Winner” assortments for retailers’ use is offering same to public; 
so assembled and packed that such assortments might be and were dis- 
played and sold by numerous retail dealer purchasers thereof in accord- 
ance with above described plan, and with knowledge and intent that such 
assortments could and would thus be resold to public by retail dealers 
as above set forth, in violation of public policy and in competition with 
many who regard such method of sale and distribution as morally bad and 
as encouraging gambling, and especially among children, as injurious to 
the industry through resulting in the merchandising of a chance or lottery 
instead of candy, and as providing retailers with a means of violating the 
laws of the several States, and some of whom, for such reasons, refuse 
to sell candy so packed and assembled that it can be resold to public 
by lot or chance; 

With result that retailers, finding such candy more salable, purchased products 
of said individual and others employing similar methods, some competi- 
tors began sale and distribution of candy for resale to public by lot or 
chance to meet competition of manufacturers who thus sell and distribute 
their products, “straight” goods sales of aforesaid refusing competitors, 
who can compete on even terms only by giving same or similar devices to 
retail dealers, showed a continued decrease in their unwillingness to do 
so, public and competitors were prejudiced and injured, and trade was 
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diverted to him from said competitors, and there was a restraint upon 
and a detriment to the freedom of fair and legitimate competition in 


industry concerned : 

Held, That such acts and practices, under the conditions and circumstances 
set forth, were all to the prejudice and injury of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. 0. Kolinski for the Commission. 
Sperry & Yankauer, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” the Federal Trade Commission, having reason to believe that 
Charles R. Luce, individually, and as trustee, trading as Luce & 
Company, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as “commerce” 
is defined in said act of Congress, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent is an individual, operating his business 
as a common law trust of the type known as “Massachusetts Trust 
Estate,” organized and filed under the laws of New Jersey, and using 
the trade name of Luce & Company, with his principal office and 
place of business located at 350 Mercer Street, in the city of Jersey 
City, State of New Jersey. Respondent is now, and for several years 
last past, has been engaged in the manufacture of candy and in 
the sale and distribution thereof to wholesale dealers located at points 
in the various States of the United States, and causes said products, 
when so sold, to be transported from his place of business in the 
city of Jersey City, State of New Jersey, to purchasers thereof in 
other States of the United States at their respective places of 
business, and there is now, and has been for several years last past, 
a course of trade and commerce by said respondent in such candy, 
between and among the States of the United States. In the course 
and conduct of the said business, respondent is in competition with 
other individuals and with corporations and partnerships engaged in 
the sale and distribution of candy and candy products in commerce 
between and among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold since on or about 
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December 1935, to wholesale dealers, packages or assortments of 
candy so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof. 

One of said assortments consists of a number of pieces of candy 
of uniform size and shape, together with a number of packages of 
candy, which packages of candy are to be given as prizes to purchasers 
of said pieces of candy of uniform size and shape in the following 
manner: The majority of the said pieces of candy of uniform size and 
shape have centers of the same color, but a small number of said pieces 
of candy have centers of a different color. The said pieces of candy 
of uniform size and shape in said assortment retail at the price of 1¢ 
each, but the purchaser who procures one of said candies having a 
center colored differently from the majority is entitled to receive, and 
is to be given free of charge, one of the said packages of candy hereto- 
fore referred to. The color of the centers of said pieces of candy of 
uniform size and shape is effectively concealed from the purchaser and 
prospective purchaser until a selection has been made and the piece 
of candy broken up. The aforesaid purchasers of said candies, who 
procure a candy having a center colored differently from the majority 
of said pieces of candy of uniform size and shape in said assortment, 
thus procure one of the said packages of candy wholly by lot or 
chance. 

Par. 3. The wholesale dealers, to whom respondent sells his assort- 
ment, resell said assortment to retail dealers, and said retail dealers 
expose said assortment for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his product in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said product in preference to candy offered 
for sale and sold by his competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure packages of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan- 
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed- 
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ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

Many persons, firms and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain there- 
from. 

Par. 5. Many dealers in, and ultimate purchasers of, candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from his said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competitors, 
who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other method 
that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 23, 1936, issued and served its 
complaint in this proceeding upon the respondent, Charles R. Luce, 
individually and as trustee, trading as Luce & Company, charging 
him with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. Respondent did not file an- 
swer to said complaint, and, commencing July 10, 1936, testimony 
and other evidence in support of the allegations of the complaint 
were introduced by Henry C. Lank and P. C. Kolinski, attorneys 
for the Commission, before Miles J. Furnas, an examiner of the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Respondent was represented by counsel but offered 
no testimony or other evidence in opposition to the charges of the 
complaint. 

Thereafter this proceeding regularly came on for final hearing 
before the Commission on said complaint, the testimony and other 
evidence duly recorded and filed in the office of the Commission, 
respondent having indicated that he did not desire to file any brief 
or to orally argue the matter; and the Commission, having duly con- 
sidered the matter and being fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent is an individual and the sole trustee of 
the trust estate doing business as Luce & Company. He has his prin- 
cipal office and place of business at 350 Mercer Street, in the city 
of Jersey City, State of New Jersey, and is now, and for several 
years last past has been, engaged in the manufacture of candy and 
in the sale and distribution thereof to wholesale dealers and job- 
bers located at points in the various States in the eastern part of the 
United States, and causes said candy when so sold to be shipped or 
transported from his principal place of business in the State of New 
Jersey to purchasers thereof in New Jersey and in other States in 
the eastern part of the United States at their respective places of 
business. In so carrying on said business respondent is and has beep 
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engaged in interstate commerce and is and has been in active com- 
petition with other individuals and with partnerships and corpora- 
tions engaged in the manufacture of candy and in the sale and dis- 
tribution thereof in commerce between and among the various States 
of the United States. 

Par. 2. Among the candy manufactured and sold by respondent 
were assortments known and designated by respondent as “Lucky 
Winner,” “Lucky Smokes,” and “Big Winner.” Said assortments 
were composed of a number of pieces of candy of uniform size and 
shape, together with a number of packages of candy, which pack- 
ages of candy were given as prizes to purchasers of said pieces of 
candy of uniform size and shape, in the following manner: 

The majority of said pieces of candy of uniform size and shape in 
said assortment had centers of the same color, but a small number 
of said pieces of candy had centers of a different color. Said pieces 
of candy of uniform size and shape retailed at the price of 1¢ each, 
but the purchasers who procured one of the said pieces of candy 
having a center colored differently from the majority were entitled 
to receive, and were to be given free of charge, one of the said pack- 
ages of candy heretofore referred to. The color of the center of 
said pieces of candy of uniform size and shape was effectively con- 
cealed from purchasers and prospective purchasers until a selection 
had been made and the piece of candy selected broken open. The 
aforesaid purchasers, who procured a piece of candy of uniform size 
and shape having a center colored differently from the majority, thus 
procured one of the said packages of candy wholly by lot or chance. 

Respondent furnished to said wholesale dealers, with the “Lucky 
Winner” assortment, a display card to be used by the retail dealer in 
offering said assortment for sale to the public. The display card bore 
a legend or legends informing the prospective purchaser that the 
said assortment was being distributed in accordance with the above- 
described sales plan. 

Par. 8. The candy assortments involving the lot or chance feature, 
as described in paragraph 2 above, are generally referred to in the 
candy trade or industry as “break and take” assortments. Assort- 
ments of candy without the lot or chance feature in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as “straight” goods. These terms will be used hereafter 
in these findings to designate these types of assortments. 

Par. 4. Numerous retail dealers purchased the said assortments de- 
scribed in paragraph 2 above from wholesale dealers and jobbers who 
in turn had purchased said assortments from respondent. Such re- 
tail dealers displayed said assortments for sale to the public as packed 
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and assembled by the respondent, and the candy contained in said 
assortments was sold and distributed to the consuming public in 
accordance with the above described sales plan. 

Par. 5. All sales made by respondent of assortments described in 
paragraph 2 hereof were absolute sales, and respondent retained no 
contro] in any way over the goods after they were delivered to the 
wholesale dealer or jobber. The assortments were assembled and 
packed in such manner that they were and might be displayed by the 
retail dealer for sale and distribution to the purchasing public in 
accordance with the sales plan described in said paragraph 2. The 
respondent had knowledge that said assortments would be resold to 
the purchasing public by retail dealers by lot or chance, and packed 
and assembled such candy in the way and manner described so that 
it could and would be resold to the public by retail dealers in the 
manner described. 

Par. 6. The sale and distribution of candy by the retail dealers by 
the method herein described is a sale and distribution of candy by 
lot or chance and constitutes a lottery or gaming device. 

Competitors of respondent appeared as witnesses in this proceeding 
and testified, and the Commission finds as a fact, that many com- 
petitors regard such methods of sale and distribution as morally bad 
and as encouraging gambling especially among children; as injurious 
to the candy industry because it results in the merchandising of a 
chance or lottery instead of candy; and as providing retail merchants 
with the means of violating the laws of the several States. Because 
of these reasons some competitors of respondent refuse to sell candy 
so packed and assembled that it can be resold to the public by lot or 
chance. These competitors are thereby put to a disadvantage in 
competing. The retailers, finding that they could dispose of more 
candy by the “break and take” method, bought from respondent and 
others employing the same methods of sale, and thereby trade was 
diverted to respondent and others using similar methods from said 
competitors. Said competitors can compete on even terms only by 
giving the same or similar devices to retail dealers. This they are 
unwilling to do, and their sales of “straight” candy show a continued 
decrease. 

In order to meet the competition of manufacturers who sell and 
distribute candy which is resold by such methods, some competitors 
of respondent have begun the sale and distribution of candy for resale 
to the public by lot or chance. The use of such methods by respond- 
ent in the sale and distribution of his candy was prejudicial and 
injurious to the public and his competitors and resulted in the diver- 
sion of trade to respondent from said competitors, and was a restraint 
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upon and a detriment to the freedom of fair and legitimate competi- 
tion in the candy industry. 

Par. 7. There are in the United States many manufacturers of 
candy who do not manufacture and sell lottery or prize assortments 
and who sold their “straight” candy in interstate commerce in com- 
petition with the “break and take” assortments of respondent and 
other manufacturers of similar candy. The sale of candy without 
a lottery or gaming feature in connection therewith is adversely af- 
fected by the sale of “break and take” candy, and manufacturers of 
the former type of candy have noted a marked decrease in the sales 
of their products whenever and wherever the lottery or prize candy 
has appeared in their market. This decrease in the sales of “straight” 
randy is principally due to the gambling or lottery features connected 
with the “break and take” candy. 

Par. 8. The principal demand in the trade for the “break and 
take” candy comes from the small retailers. The stores of these small 
retailers are in many instances located near schools and attract the 
trade of school children. The consumers or purchasers of the lot- 
tery or prize assortments are principally children, and because of the 
lottery or gambling feature connected with the “break and take” 
assortments and the possibility of becoming a winner it has been ob- 
served that the children purchase them in preference to the “straight” 
candy when the two types of assortments are displayed side by side. 

The children prefer to purchase the lottery or prize assortments 
of candy because of the gambling feature connected with their sale. 
The sale and distribution of “break and take” assortments of candy, 
or of candy which has connected with its sale to the public the 
means or opportunity of obtaining a prize or becoming a winner by 
lot or chance, teaches and encourages gambling among children who 
comprise by far the largest class of purchasers and consumers of 
this type of candy. 

Par. 9. The respondent testified, and the Commission finds, that 
the gross annual sales of the respondent are between $80,000 and 
$90,000; that the respondent sold his “break and take” assortments 
described in paragraph 2 hereof for a few months only, discontinu- 
ing the sale thereof during March or April 1936; and that the 
“break and take” assortments were a minor part of the respondent’s 
total business. 

Par. 10. The Commission further finds that the sale and distri- 
bution in interstate commerce of assortments so packed and assem- 
bled as to enable retail dealers, without alteration, addition or rear- 
rangement, to resale the same to the consuming public by lot or 
chance is contrary to public policy. 
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The aforesaid acts and practices of the respondent, Charles R. 
Luce, individually and as trustee, trading as Luce & Company, under 
the conditions and circumstances set forth in the foregoing findings 
of fact, were all to the prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and constitute a violation of Section 5 of an Act of Congress, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the testimony and other 
evidence taken before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of said 
complaint, no testimony or other evidence haveing been offered for or 
on behalf of respondent in opposition thereto; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Charles R. Luce, individually 
and as trustee, trading as Luce & Company, his agents, representa- 
tives, and employees, in the offering for sale, sale, and distribution 
in interstate commerce of candy, do cease and desist from : 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers candy so packed and assembled that sales of 
such candy to the general public are to be made or may be made by 
means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy which are used or which may be used, 
without alteration or rearrangement of the contents of such packages 
or assortments, to conduct a lottery, gaming device, or gift enterprise 
in the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail pieces of candy of uniform size and shape having 
centers of different color, together with small packages of candy, 
which said small packages of candy are to be given as prizes to the 
purchaser procuring a piece of candy with a center of a particular 


color. 
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4. Furnishing to wholesale dealers and jobbers display cards, either 
with assortments of candy or separately, bearing a legend or legends 
informing the purchaser that the candy is being sold to the public 
by lot or chance, or in accordance with a sales plan which constitutes 
a lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
he has complied with this order. 


MEMORANDUM 


The Commission, as of February 11, 1937, made substantially simi- 
lar findings and orders in two other cases, namely: 

Grorcre CLosr Company, Docket 2688, in which complaint issued 
on Jan. 18, 1936, and in which respondent, Massachusetts corpora- 
tion with principal office and place of business in Cambridge, Mass., 
sold similarly arranged assortments of penny candies with display 
cards, with the different colored centers entitling chance purchasers 
to one of the larger pieces included, and in which Commission found, 
as respects respondent’s annual business (as set forth in Par. 9), that 
it was substantial, that it sold both its “straight” merchandise and 
“break and take” assortments in all states east of the Mississippi 
and in states west of the Rocky Mountains, and that the “break and 
take” assortments constituted the lesser part of the total volume of 
its business, but that it had been and was distributing numerous 
assortments involving same lot or chance principle and varying only 
in detail; and 

York Caramet Company, Docket 2747, in which complaint issued 
on Mar. 16, 1936, and in which respondent, Pennsylvania corporation 
with principal office and place of business in York, Pa., sold assort- 
ments of individually wrapped penny caramels of uniform size and 
shape, the concealed different color of a small number of which 
entitled person procuring such a piece to one of the larger pieces 
included, and in which Commission found, as set forth in Par. 9, 
that respondent’s gross annual sales were about $200,000, that it sold 
its aforesaid “break and take” assortments for a short time only and 
discontinued sale thereof shortly before issuance of Commission’s 
complaint in matter, and that such “break and take” assortments 
were a minor part of its total volume of business. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
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In THE Marrer oF 


GRANITE ARTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2610. Complaint, Nov. 2, 1935—Decision, Feb. 16, 1937 


Where a corporation engaged in manufacture of monuments, tombstones and 


{a) 


(b) 


(c) 


graye markers, through mixing granite chips or powder with cement and 
molding same into cast stone, and in the sale of its said products, which 
simulated in appearance and were used as a substitute for granite; in 
advertising its said products in farm papers of interstate circulation and 
through descriptive circulars mailed to prospective purchasers— 
Represented its said monuments, etc., as “Victoria Granite” and featured 
the corporate and trade name adopted by it, in which were included words 
“Granite Arts,” in its said advertising and in correspondence with cus- 
tomers and prospective customers, and caused its address in said news- 
paper advertisements to appear as “Graniteway, Omaha,” and represented 
that its said products constituted “A Permanent Lasting Tribute of Love 
and Respect,” and that “Our Memorials Will Endure Far into the Cen- 
turies,” facts being it did not make any products from true granite, almost 
everlasting solid rock formation of great strength, ete, and known univer- 
sally as a substance from which tombstones, monuments, and grave markers 
have long been made, and of which Victoria Granite is an old established 
type and well-known to trade, aforesaid address was purely fictitious, and 
aforesaid representations were otherwise false ; 

Represented, in its advertising matter, that its memorials were standardized 
to dimensions which had the oflicial approval of practically every cemctery 
in the United States, facts being many such cemeteries have rules and 
regulations prohibiting any such markers, exceping those made of granite, 
bronze, or marble, and do not allow cast stone monuments, ete., to be placed 
therein, and such representations were false; and 

Mailed circulars to prospective purchasers offering discount of 10% for ten 
days only from price listed in circulars, and sent, thereafter, to such pros- 
pects who did not reply, card, at end of such period, offering 20% discount, 
and third card thereafter to non-replying customers offering 80%, facts 
being price thus finally arrived at was not a special one for its products, 
but was regular and usual price at which it sold the same; 


With effect of misleading purchasing public into false and erroneous belief that 


said representations were true, and into purchase of substantial quantities 
of its products on account of such belief, thus induced, and of unfairly 
diverting trade to it from competitors who did not make use of same or 
similar representations in manufacture, sale and distribution of aforesaid 
products; to the injury of competition in commerce: 


Held, That such acts and practices were to the prejudice and injury of the public 


and competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Morton Nesmith for the Commission. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Granite 
Arts, Inc., a corporation, hereinafter referred to as respondent, has 
been and now is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, states its charges in that respect as follows: 

Paracrapy 1. The respondent, Granite Arts, Inc., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Nebraska, with its principal place of business 
at 1909 Leavenworth Street in the city of Omaha, State of Nebraska. 
It is now, and has been for several years last past, engaged in the 
business of manufacturing and selling cast stones which are used 
as monuments, tombstones, and grave markers. Said product is 
designed as and used as a substitute for granite, which it simulates 
in appearance. Its process of manufacture is that of mixing granite 
chips or powder with a cement mix, which is cemented sand. Re- 
spondent causes said product, when sold, to be transported from its 
principal place of business into and through numerous States of the 
United States other than the State of Nebraska, to the purchasers 
thereof at their respective points of location. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent is in competition with other individuals, partnerships, and 
corporations engaged in the manufacture, sale, and distribution of 
granite monuments, tombstones, and grave markers, in commerce 
between and among the various States of the United States. 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent, in soliciting the sale of and selling its products in inter- 
state commerce: 

1. In advertisements and advertising matter describes its prod- 
ucts as “Victoria Granite”; 

2. Adopted as and for a corporate and trade name under which to 
carry on its said business, the words “Granite Arts, Inc.,” and used 
and displayed same in its advertising matter and in correspondence 
with customers and prospective customers in the various States of 
the United States; and caused in its newspaper advertisements the 
address “Graniteway, Omaha,” to appear; 
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3. Described its product as “A Permanent, Lasting Tribute of Love 
and Respect,” and “Our Memorials Will Endure Far Into The 
Centuries”; 

4. Represented in its advertising matter that their memorials are 
standardized to dimensions which have official approval of practically 
every cemetery in the United States; and 

5. Mailed to prospective purchasers circulars offering a discount of 
10% from the price listed in such circulars, and in other cases offered 
them a discount of 20% from such prices, and in certain cases, when 
the person circularized made further inquiry but did not purchase, 
offered them a special discount of 30% from the list prices. 

Par. 4. In truth and in fact: 

1. The products which said corporation manufactures, sells, and 
distributes are not composed of natural stone or granite, but are 
manufactured by said corporation from cement and other ingredients; 

2. The address of said corporation, “Graniteway, Omaha,” given 
in its advertisements, is a fictitious address and one having the tend- 
ency and capacity to add to the deception caused by its misuse of the 
word “granite,” as likewise is the corporate name of respondent, 
“Granite Arts, Inc.”; 

3. Said products are not permanent, nor will they endure for 
centuries ; 

4, Respondent’s memorials do not have the official approval of 
practically every cemetery in the United States; and 

5. The statement and representation that the discount of 10%, 
20%, and 30% was a special price, is false and misleading, and the 
prices so quoted were and are the regular and usual prices at which 
said corporation sells its said products, all of which has the tendency 
and capacity to mislead and deceive many among the consuming 
public into the belief that respondent’s said product is granite, and 
to purchase said product in that belief, and that they are obtaining 
a special discount in the purchase of said products. 

Par. 5. The above alleged acts and things done by respondent are all 
to the injury and prejudice of the public and to the competitors of 
respondent in interstate commerce, and constitute unfair methods of 
competition in interstate commerce within the intent and meaning of 
Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 
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Rerort, Frnpincs as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on the second day of November 1935, 
issued and on the fourth day of November 1935, served its complaint 
in this proceeding upon respondent Granite Arts, Inc., a corporation, 
charging it with the use of unfair methods of competition in viola- 
tion of the provisions of said act. After the issuance of complaint the 
respondent failed to file answer thereto, and thereafter testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Morton Nesmith, attorney for the Commission, 
before W. W. Sheppard, an examiner of the Commission theretofore 
duly designated by it; and said testimony and other evidence were 
duly recorded and filed in the office of the Commission, Thereafter, 
the proceeding regularly came on for final hearings before the Com- 
mission on the said complaint, testimony and other evidence and 
brief in support of the complaint; respondent having filed no brief 
though given an opportunity to do so, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent Granite Arts, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Nebraska, with its principal office and place of business at 1909 
Leavenworth Street in the city of Omaha, State of Nebraska. The 
respondent was for several years prior to the issuance of the com- 
plaint engaged in the business of manufacturing and selling cast 
stones which were used as monuments, tombstones, and grave mark- 
ers. The respondent caused these products, when, manufactured, to 
be transported from its place of business in Omaha, Nebr., to pur- 
chasers thereof located in the various other States of the United 
States. In the course and conduct of its business respondent was in 
competition with other individuals, partnerships, and corporations 
engaged in the manufacture, sale, and distribution of granite monu- 
ments, tombstones, and grave markers in commerce between and 
among the various States of the United States. 

Par. 2. Respondent’s process of manufacture was that of mixing 
granite chips or powder with cement and moulding the same into a 


ec 
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cast stone. Its products, when manufactured, simulated granite in 
appearance and were used asa substitute for granite. The president 
of respondent company was one John Afflerbaugh who was the con- 
trollimg and majority stockholder of the corporation. It appears 
that Mr. Afflerbaugh left his place of business shortly after the 
issuance of the complaint in this case and his address is unknown and 
could not be ascertained after reasonable inquiry was made. 

The respondent at one time maintained an agent in Sioux City, 
Towa, which agent made sales of respondent’s products under the 
name “Sioux City Granite Arts Company.” 

Par. 3. The respondent, in soliciting sale of and selling its product 
in commerce, as herein described, advertised its products in farm 
papers having an interstate circulation and mailed to prospective 
purchasers circulars descriptive of its products. In these advertise- 
ments respondent advertised and represented its products as “Victoria 
Granite.” Respondent also adopted and used as its corporate and 
trade name “Granite Arts, Inc.” which name was conspicuously dis- 
played in all of its advertising matter and its correspondence with 
customers and prospective customers in the various States of the 
United States. Respondent also caused its address in certain news- 
paper advertisements having an interstate circulation to appear as 
“Graniteway, Omaha.” Respondent further represented in its ad- 
yertising matter that its memorials were standardized to the dimen- 
sions which have the official approval of practically every cemetery 
in the United States; and further, respondent mailed to prospective 
purchasers circulars offering a discount of 10% for ten days only, 
from the prices listed in said circulars, and at the end of said ten 
days respondent sent to said prospective buyers another card offering 
a 20% discount, and if the customer did not respond, a third card 
was sent offering a 30% discount. Respondent further represented in 
its advertising matter that its products were “A Permanent Lasting 
Tribute of Love and Respect,” and “Our Memorials Will Endure 
Far into the Centuries.” 

Par. 4. Granite is a solid rock formation composed of quartz, 
feldspar and mica of great strength, almost everlasting, and takes an 
excellent polish. It is universally known as a substance from which 
tombstones, monuments and grave markers have been made for many 
years. Granite is taken from quarries in various sections of the 
country by a mechanical process and subsequently cut and manufac- 
tured into stone markers and tombstones. Respondent’s monuments, 
tombstones and grave markers are not composed of natural granite 
or stone but are made entirely of granite chips and other material 
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mixed with cement. Respondent does not manufacture any products 
from true granite. Respondent’s products therefore will deteriorate 
and disintegrate in time and are not permanent, lasting memorials 
nor will they endure far into the centuries. Respondent’s products 
are not standardized to dimensions which have official approval of 
cemeteries throughout the United States. On the contrary there are 
many cemeteries throughout the United States that do not allow cast 
stone monuments, tombstones, and grave markers to be placed therein. 
These cemeteries have rules and regulations prohibiting any such 
markers except those made of granite, bronze, or marble. Victoria 
granite is a type of real granite which is quarried in the State of 
Massachusetts and is an old established type taken from old estab- 
lished quarries and is well known to the trade. Graniteway, Omaha, 
is a purely fictitious address. There is no post-office known as 
“Graniteway, Omaha, Nebraska.” The statements and representa- 
tions of respondent as to allowing first a 10% discount followed by 
a 20% discount and that followed by a 30% discount was not a special 
price for respondent’s products but was the regular and usual price 
at which the respondent sold its monuments, tombstones, and grave 
markers. 

Par. 5. The aforesaid false and misleading statements and repre- 
sentations used by the respondent in offering for sale and selling 
its merchandise have had a tendency and capacity to and have mis- 
led the purchasing public into the false and erroneous belief that 
said representations are true and into the purchase of substantial 
quantities of respondent’s products on account of said belief so 
induced. As a result thereof trade has been unfairly diverted to 
respondent from competitors in commerce as herein set out who did 
not make use of the same or similar representations in the manufac- 
ture, sale and distribution of tombstones, monuments, and grave 
markers, all to the injury of competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Granite Arts, 
Inc., a corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence taken before W. W. Sheppard, an examiner of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint and brief on behalf of the Commission filed 
herein by Morton Nesmith, counsel for the Commission, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Granite Arts, Inc., a corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of cast stone monu- 
ments, tombstones, and grave markers in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from 
representing : 

1. That its cast stone monuments, tombstones, and grave markers 
are granite; 

2. Through use of any corporate or trade name containing the 
word “Granite” or through the use of any other words or phrases 
containing the word “Granite,” alone or in conjunction with any 
other word or words, or through any other means, that its cast stone 
monuments, tombstones, and grave markers are granite; 

3. That its monuments, tombstones, and grave markers are stand- 
ardized to dimensions which have the official approval of practically 
every cemetery in the United States, when such is not the fact; 

4, That its cast stone products are permanent or lasting, or that 
they will endure far into the centuries; 

5. That the prices at which said cast stone products are offered 
for sale and sold are other than its regular and customary retail 
prices unless an actual discount from its customary retail prices is 
offered ; 

6. That prices at which it sells its cast stone products are other 
than its customary retail prices, when such is not the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it 
has complied with the order. 
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In tHE MATTER OF 


DOLLAR CRYSTAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2919.—Oomplaint, Sept. 8, 1936—Decision, Feb. 16, 1937 


Where a corporation engaged in the offer and sale of mineral water crystals 
under such trade names as “Genuine Texas Mineral Crystals’— 

Represented, through radio broadcasts and otherwise, that drinking water in 
which said product had been dissolved would relieve headaches, nervous- 
ness, irritability, and fatigue, and that such crystals would remove poison- 
ous waste matter that had accumulated in the system and the catse of 
disease and of most human ailments, and inability to eat certain foods, and 
that they contained essential minerals necessary for good health, and would 
impart pep and energy and accomplish various beneficial results, and were 
not a medicine or habit-forming drug, and that dissolving thereof in drink- 
ing water produced solution identical with the mineral water as it came 
from the springs, and made use of so-called testimonial letters in its said 
advertising ; 

Facts being such letters were used by it without any investigation or knowledge 
as to whether statements therein were in fact true or as to whether writers 
thereof were sufficiently informed in proper diagnosis as to be able ac- 
curately to state facts of use of such product, sole constituent of which, 
practically, was the saline laxative and purgative Glauber’s Salts, and only 
therapeutic effect of which was relief of temporary constipation, many of 
symptoms and ailments for which it represented its said product as a relief 
or cure arise from causes Which said salts, or hydrated sodium sulphate, 
will not cure or relieve, but will positively aggravate, principal active con- 
stituent of such crystals was in fact a medicine, and habit-forming, and 
solution of crystals in drinking water does not result in product identical 
with the original mineral water, due to the removal and discarding of 
certain constituents in process of producing the crystals in question; 

With effect of misleading and deceiving purchasers and prospective purchasers 
into the erroneous belief that such representations were true and into 
purchase of its said products in such belief, and of thereby unfairly divert- 
ing trade to it from competitors engaged in producing and selling saline 
purgatives and in shipping same in commerce among the various States, 
and who truthfully advertise and represent the therapeutic value of their 
products, and competitors who make and sell remedies for the relief of the 
ailments involved as above set forth and indicated, and who truthfully 
represent said remedies’ therapeutic effect; to the substantial injury of 
competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr. John Darsey for the Commission. 


Crofoot, Fraser, Connolly & Stryker, of Omaha, Nebr., for 
respondent. 
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Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having’ reason to believe that the 
Dollar Crystal Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be to the interest of the public, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent is, and was at all times hereinafter 
mentioned, a corporation organized and existing under and by 
virtue of the laws of the State of Nebraska, with its principal place 
of business in Redick Tower Building, Omaha, Nebr. It is now 
and has been engaged in offering for sale, and selling, a product 
designated by it as “Genuine Texas Mineral Crystals,” “Genuine 
Texas Crystals,” “Real Texas Mineral Water Crystals,” and “Texas 
Mineral Water Crystals.” 

To a substantial extent sales of said product have been made by 
respondent to persons, partnerships and corporations located in 
States other than Nebraska, pursuant to which sales, and as a part 
thereof, shipment is and has been made by it from the State of 
Nebraska, and from points in Texas, through and into other States 
of the Union to said purchasers. 

Par. 2. In connection with offering for sale and selling said 
product in interstate commerce, and as an inducement for the pur- 
chase of said product, respondent is and has been making, and is 
causing and has caused to be made, the following representations, 
by means of radio broadcast and otherwise, of and concerning its 
said product: 

1. (a) That the drinking of water in which said product has been dissolved 
will relieve headache, nervousness, irritability, and fatigue ; 


(b) That it will remove the cause of disease ; 
(c) That it will remove poisonous waste matter that has accumulated in 


the system ; 
(d@) That it has relieved thousands of cases of ailments that are caused by a 


sluggish system ; 
(e) That it will remove the cause of most of the human ailments; 

+ LF) That in its use thousands have found lasting relief from such ailments 
as rheumatism, arthritis, neuritis, indigestion, constipation, nervousness, sick 
headaches, and swollen joints, and many other common ailments which may 
be caused by a sluggish system or faulty elimination ; ; 

“(g) ‘That it will remove inability to eat certain foods ; 
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(h) That it will neutralize acid conditions that cause 95% of suffering; 

(i) That it contains the essential minerals from the earth that the body de- 
mands ‘in order for it to enjoy good health ; 

(J) That it ckeanses the system and strengthens the natural functions in 
resisting disease ; 

(kK) That it will impart pep and energy ; 

(1) That the minerals contained therein are blended in just the right way to 
cleanse, purify and wash away the poisons and impurities that cause so many 
of our aches and pains, and that it contains natural minerals that supply a 
balance to the diet. 

2. (a) That “Genuine Texas Mineral Water Crystals” are not a medicine ; 

(b) That they are not a habit forming drug; 

(c) That by dissolving the crystals in drinking water there is produced a 
solution identical in results with the mineral water as it comes from the mineral 
springs. 

Par. 8. In truth and in fact, practically the sole constituent of re- 
spondent’s crystals is hydrated sodium sulphate, or Glauber’s Salts. 
This drug is a saline laxative and purgative and its only therapeutic 
effect is the relief of temporary constipation; many of the symptoms 
and ailments for which respondent represents its product to be a relief 
or cure, arise from causes which hydrated sodium sulphate or respond- 
ent’s crystals, will not cure or relieve, but which it will positively ag- 
gravate; and for none of the ailments or symptoms mentioned in 
paragraph 2 hereof is it effective in producing a lasting relief or cure; 
nor will it produce results as represented by respondent. The prin- 
cipal active constituent of the crystals is in fact a medicine and is 
habit forming, in that its continued use will produce the condition 
known as laxative habit. The solution of the crystals in drinking 
water does not produce a solution identical with the original mineral 
water from which the minerals are derived, but in the process of pro- 
ducing the crystals some relatively insoluble constituents, and some 
very soluble constituents and some constituents present in a small 
proportion are removed and discarded. 

Some of the crystals which respondent designates and sells as 
“Genuine Texas Mineral Water Crystals,” are derived from mineral 
water produced at or near Mineral Wells, Tex., and other crystals, 
so designated and sold, are from water produced at or near Marlin, 
Tex., although the mineral waters from said localities differ substan- 
tially in their constituents. 

Par. 4. In advertising its said product by radio broadcast and 
otherwise, respondent has used and is using letters, commonly known 
as testimonials, of and concerning its product written by users thereof, 
containing statements of actual effects from the use of such product, 
without any investigation or knowledge on the part of respondent 
as to whether the statements in said letters contained are in fact true 
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or as to whether the writers of the letters were sufficiently informed 
as to be able to truthfully make such statements. 

~~ Par. 5. There are and were at all times hereinabove mentioned, 
persons, partnerships, and corporations engaged in the business of 
producing and selling saline purgatives and pursuant to such sales 
shipping the same in commerce among the States, who truthfully 
advertise and represent the therapeutic qualities of their products; 
and other persons, partnerships and corporations who make and sell 
in interstate commerce, remedies for the relief of the ailments here- 
inabove mentioned who truthfully represent the therapeutic effect 
of said remedies; and with such other persons, firms, and corpora- 
tions, respondent has been and is in active, substantial competition. 

Par. 6. Respondent’s false and misleading representations of and 
concerning its said product, as hereinabove set forth, have the capacity 
and tendency to mislead and deceive, and have misled and deceived, 
and do mislead and deceive purchasers and prospective purchasers 
into the belief that such representations are true and to purchase re- 
spondent’s product in such erroneous belief. Thereby the aforesaid 
false and misleading representations have diverted business from its: 
aforesaid competitors to itself, to the substantial injury of substan- 
tial competition in interstate commerce. 

Par. 7. The acts and practices of respondent, as aforesaid, are to 
the prejudice of the public interest, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of the Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on September 8, 1936 issued, and on 
September 10, 1936, served, its complaint in this proceeding upon 
respondent, Dollar Crystal Company, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, which sub- 
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stitute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came-on for final hearing before the 
Commission on the said complaint and the substitute answer, briefs 
and oral arguments of counsel having been waived, and the Commis- 
sion having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 
FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Dollar Crystal Company, is a 
Nebraska corporation with its principal place of business in Redick 
Tower Building, Omaha, Nebr. It has been and is now engaged in 
offering for sale and selling mineral water crystals under the trade 
names “Genuine Texas Mineral Crystals,” “Genuine Texas Crystals,” 
“Real Texas Mineral Water Crystals,” and “Texas Mineral Water 
Crystals.” The respondent sells its products to customers located 
in the various States of the United States other than Nebraska and 
causes its products when sold, to be shipped from the State of 
Nebraska into and through the various States of the United States 
to said purchasers, maintaining a constant current of trade in its 
said products in such commerce. 

Par, 2. In connection with offering for sale and selling its products 
in interstate commerce, and as an inducement for the purchase of said 
products, the respondent has made and makes, and has caused and 
causes to be made, representations by means of radio broadcasts and 
otherwise, of and concerning its products, to the following effect, gist, 
or meaning: 

1. (a) That the drinking of water in which said products have 
been dissolved will relieve headache, nervousness, irritability and 
fatigue ; 

(6) That they will remove the cause of disease ; 

(ce) That they will remove poisonous waste matter that has accu- 
mulated in the system ; 

(d) That they have relieved thousands of cases of ailments that 
are caused by a sluggish system; 

(e) That they will remove the cause of most of the human ailments; 

(7) That in their use thousands have found lasting relief from 
such ailments as rheumatism, arthritis, neuritis, indigestion, consti- 
pation, nervousness, sick headaches, and swollen joints, and many 
other common ailments which may be caused by a sluggish system 
or faulty elimination ; 

(7) That they will remove inability to eat certain foods; 


RR ae 


DOLLAR CRYSTAL CO. 709 
T04 Findings 


(h) That they will neutralize acid conditions that cause 95% of 
suffering ; 

(¢) That they contain the essential minerals from the earth that 
the body demands in order for it to enjoy good health; 

(j) That they cleanse the system and strengthen the natural func- 
tions in resisting disease ; 

(A) That they will impart pep and energy; 

(7) That the minerals contained therein are blended in just the 
right way to cleanse, purify and wash away the poisons and impuri- 
ties that cause so many of our aches and pains, and that they con- 
tain natural minerals that supply a balance to the diet. 

2, (a) That “Genuine Texas Mineral Water Crystals” are not a 
medicine ; 

(6) That they are not habit forming drugs; 

(c) That by dissolving the crystals in drinking water there is 
produced a solution identical in results with the mineral water as 
it comes from the mineral springs. 

Par. 3. Practically the sole constituent of respondent’s crystals 
is hydrated sodium sulphate, or Glauber’s Salts. This drug is a 
saline laxative and purgative and its only therapeutic effect is the 
relief of temporary constipation. Many of the symptoms and ail- 
ments for which respondent represents its products to be a relief 
or cure, arise from causes which hydrated sodium sulphate will not 
cure or relieve, but which it will positively aggravate. Respondent’s 
products are not effective in producing a lasting relief or cure for 
any of the ailments or symptoms mentioned in paragraph 2 hereof, 
and they will not produce results as represented by respondent. The 
principal active constituent of the crystals is in fact a medicine 
and is habit forming, in that its continued use will produce a con- 
dition known as laxative habit. The solution of the crystals in 
drinking water does not produce a solution identical with the 
original mineral water from which the minerals are derived, but 
in the process of producing the crystals some relatively insoluble 
constituents, and some very soluble constituents and some constit- 
uents present in a small proportion are removed and discarded. 

Par. 4. In advertising its said products by radio broadcasts and 
otherwise, respondent has used and is using letters, commonly known 
as testimonials, of and concerning its products written by purported 
users thereof, containing statements of actual effects from the use of 
such products, without any investigation or knowledge on the part 
of respondent as to whether the statements in said letters are in fact 
true or as to whether the writers of the letters were sufficiently in- 
formed in the proper diagnosis of ailments and conditions of the hu- 
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man body as to be able to accurately state the effect of the use of such 
products. 

Par. 5. There are persons, partnerships, and corporations en- 
gaged in the business of producing and selling saline purgatives and, 
pursuant to such sales, shipping the same in commerce among the 
various States, who truthfully advertise and represent the thera- 
peutic qualities of their products; and other persons, partnerships, 
and corporations who make and sell in commerce, as herein set out, 
remedies for the relief of the ailments hereinabove mentioned who 
truthfully represent the therapeutic effect of said remedies. With 
all of such other persons, firms, and corporations, respondent has 
been, and is, in active and substantial competition in such commerce. 

Par. 6. Respondent’s false and misleading representations of and 
concerning its said products, as hereinabove set forth, have the ca- 
pacity and tendency to mislead and deceive, and have mislead and 
deceived, and do mislead and deceive purchasers and prospective pur- 
chasers into the erroneous belief that such representations are true 
and into the purchase of respondent’s products in such erroneous 
belief. Trade is thereby unfairly diverted from respondent’s afore- 
said competitors to respondent to the substantial injury of competi- 
tion In commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent Dollar Crystal 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed here- 
in on December 15, 1936, by respondent admitting all the material alle- 
gations of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
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Trade Commission, tq define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Dollar Crystal Company, its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of its water crystal products 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing through the medium of radio 
continuity, advertising matter, testimonial letters or in any manner: 

(a) That the aforesaid products have any therapeutic value in the 
treatment of any disease or ailment other than as a Jaxative or purga- 
tive; 

(6) That they are not a habit forming drug; 

(c) That the dissolution of the products in drinking water will 
produce a solution identical with the mineral water from which they 
are obtained as it comes from the mineral springs. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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Syllabus 


In THE MATTER OF 


ROBERT HOLMES, INC., AND ALBERT GOODMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2893. Complaint, Nov. 16, 1936—Decision, Feb. 16, 1937 


Where a corporation and an individual, its president and manager and director 
of its policies and practices, engaged in sale and distribution of so-called 
home study psychology health courses, in substantial competition with others 
likewise engaged in sale of such courses of instruction by correspondence ; 
in advertising the same in various periodicals, booklets, circulars, and 
other forms of printed matter— 

Represented that constipation, indigestion, cold sweats, dizzy spells, and bash- 
fulness are always caused by nervous exhaustion, and that “lack of energy” 
and aforesaid ailments or conditions “positively indicate” a deranged nerv- 
ous system, for which their said course would be an effective treatment, 
and that it was an effective and competent treatment for nervousness and 
aforesaid ailments or conditions and for sleeplessness, irregular heart, 
worry, fatigue, sex weakness and other conditions specified, and would 
effectively eliminate poisons from the system, and was entirely different 
from any other method and would absolutely bring positive and permanent 
relief from various ailments noted, and that each case was given indi- 
vidual personal attention by them, and that for the sum of twenty-five 
cents one might learn how to conquer bashfulness, nervousness, or em- 
barrassment, overcome his faults easily, and enjoy life to the fullest, 
through such statements as “* * * every form of self-consciousness 
comes from * * * derangement of the Nervous System,” “Do not try 
to fight self-consciousness alone and unaided. It is a losing battle,” etce., 
“You need a knowledge of the action and abuses of nerves * * * guch 
as my course of instruction fully covers,” “ARE YOU—NERVOUS ?— 
WORRIED?—UNHAPPY? * * * My wonderful book ‘Watch Your 
Nerves’ explains a new method that will help you regain lost vitality and 
healthy nerves. Send 25¢ * * *,” “INSTRUCTION IS INDIVIDUAL 
* * * each case is given individual personal attention,” ete. ; 

Facts being their said courses were not effective in treatment of the various 
ailments and conditions for which thus offered, and did not enable pur- 
chasers to eliminate the causes thereof, and their said representations with 
respect to the nature, value and effect of their said courses of home study 
and instruction were grossly exaggerated, false, misleading, and untrue; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers of their so-called home study psychology health courses in 
aforesaid respects, and with the result that a substantial number of pros- 
pective purchasers of such courses were induced and persuaded to buy the 
Same through such statements and representations, which were false, mis- 
leading, and deceptive and unfair to others selling and distributing similar 
courses without making the same or similar false and misleading statements 
or representations in solicitation and sale of their respective courses, and 
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with result that there was an unfair diversion of trade to them from their 
competitors; to the substantial injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. William C. Reeves and Mr. W. W. Sheppard, trial 
examiners. 
Mr. Joseph C. Fehr for the Commission. 
Nathan D. Shapiro and Brothers, of Brooklyn, N. Y., for re- 
spondents. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Robert 
Holmes, Inc., a corporation, and Albert Goodman, an individual, 
hereinafter referred to as respondents, have been and are now using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Robert Holmes, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey and the respondent, Albert Goodman, an individual is 
president of the respondent corporation, and manages and directs its 
policies and practices. The principal place of business of both of said 
respondents is located in the Fuller Building, in the city of Jersey 
City, in the State of New Jersey. 

Said respondents are now, and have been for more than one year 
last past, engaged in the sale and distribution of home study psy- 
chology health courses calculated to enable subscribers and pur- 
chasers and prospective purchasers thereof to overcome bashfulness, 
nerveusness, and similar and allied ailments. Respondents cause 
said courses of home study when sold, to be transported from their 
principal place of business in the State of New Jersey to purchasers 
thereof located in other States of the United States and in the Dis- 
trict of Columbia. There is now, and has been, at all times men- 
tioned herein, a constant current of trade in commerce in said courses 
of home study and instruction, sold, and distributed by the said re- 
spondents, between and among the several States of the United 
States and in the District of Columbia. 

In the course and conduct of said business, said respondents, Robert 
Holmes, Inc., a corporation, and Albert Goodman, an individual, 
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were and are in substantial competition with other corporations, in- 
dividuals, firms, and partnerships likewise engaged in the business 
of selling similar courses of instruction by correspondence through 
the mails in commerce among the several States of the United States, 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
the respondents, in soliciting the sale of and selling said courses of 
study and instruction and for the purpose of creating a demand upon 
the part of the purchasing public for said courses, now cause and for 
more than one year last past have caused advertisements to be issued, 
published and circulated to and among the general public of the 
United States in various periodicals, booklets, circulars, and in other 
forms of printed matter. In said ways and by said means, respond- 
ents make and have made to the general public many unfair, false, 
and misleading statements with reference to the alleged therapeutic 
value of said courses of home study and instructions and their alleged 
salutary effect upon the users thereof, a portion of which are as 
follows: 


. every form of self-consciousness comes from * * * derangement of 
the Nervous System. 


Do not try to fight self-consciousness alone and unaided. It is a losing battle. 
You are fighting yourself—your own sick nerves. 


You need a knowledge of the action and abuses of neryes * * * such 
as my course of instruction fully covers. 


Others conquer—Nervousness — Constipation — Indigestion — Sleeplessness — 
‘Teeling Blue’—Sex Weakness— Irregular Heart — Worry — Bashfulness — 
Fatigue—Pain—So Can You! 


ARE YOU—NERVOUS?—WORRIED?—UNHAPPY?—“What’s wrong with 
you? Do symptoms of Constipation, Indigestion, Dizzy Spells, Sweating and 
Sleeplessness keep you irritable, exhausted and gloomy? Are you Bashful? 
Despondent? There’s Help for You! Medicine, tonics or Drugs probably will 
not relieve your weak, sick nerves. My wonderful book ‘Watch Your Nerves’ 
explains a new method that will help you regain lost vitality and healthy 
nerves. Send 25¢ for this amazing book. ROBERT HOLMBS, 1311 Fuller 
Building, Jersey City, N. J. 


.. + If I tell you that I can help you, I mean what I say; you may rely on 
it. And if you decide to take my course, you can make terms of payment to suit 


yourself. I give you a free Analysis. I risk my time and money. You risk 
NOTHING... 
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. . . After many years of intensive study and investigation, I have discovered 
a method which will induce sound and calm sleep in the most chronic case 
of insomnia. This method will help any one who is not kept awake by the 
sufferings of physical pain... 


INSTRUCTION IS INDIVIDUAL—AIl this invaluable information is em- 
bodied in my course in Nerve and Health Culture. The instruction is not 
general and each case is given individual personal attention... 


I have helped thousands of men and women to counteract and prevent ex- 
treme worry and mental depression. My course tends to bring about a nor- 
mal condition of the nerves and to teach you the conseryation of precious 
Nerve Power. 


Par. 3. The statements and representations set forth in paragraph 
2 hereof, and many others similar thereto, have the capacity and 
tendency to mislead and deceive purchasers and prospective pur- 
chasers of respondents’ said home study psychology health courses 
into the erroneous belief: 

1. That constipation, indigestion, cold sweats, dizzy spells and 
bashfulness, or any of them, are always caused by nervous exhaus- 
tion; 

2. That for 25 cents, or any other nominal amount, one may learn 
how to conquer bashfulness or nervousness or embarrassment, over- 
come his faults easily and enjoy life to the fullest; 

3. That each such case is given individual personal attention by 
respondents ; 

4. That respondents’ course of study and instruction will, if fol- 
lowed, immunize one against the contraction of colds; 

5. That respondents’ course is an effective or competent treatment 
for nervousness, constipation, indigestion, dizzy spells, sweating, 
sleeplessness, irregular heart, worry, bashfulness, fatigue, pain, sex 
weakness, or “feeling blue”; 

6. That the respondents’ treatment is entirely different from any 
other method, or that it will absolutely bring very positive and per- 
manent relief from the various physical ailments mentioned; 

7. That lack of energy, indigestion, constipation, and kindred 
ailments “positively indicate” a deranged nervous system for which 
respondents’ course would be an effective treatment; 

8. That respondents’ course will effectively eliminate poisons from 
the system ; 
whereas, in truth and in fact, respondents’ courses of home study and 
instruction, when used, are not effective in the treatment of nervous- 
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ness, constipation, indigestion, sleeplessness, irregular heart, worry, 
bashfulness, fatigue, sex weakness, pain or any other nervous, mental 
or physical disorders. They do not eliminate the cause of such ail- 
ments or relieve a user’s weakened mental or physical condition due 
to nervousness, bashfulness, and worry, and other kindred ailments 
and troubles. The representations made by respondents with re- 
spect to the nature, value and effect of said courses of home study 
and instruction, when used, are grossly exaggerated, false, mislead- 
ing and untrue, as said courses will not accomplish the results 
claimed for them. 

Par. 4. The use by respondents of the statements and representa- 
tions set forth in paragraph 2 hereof, and others similar thereto, is 
unfair to other corporations, firms, partnerships, and individuals 
selling like and similar courses of home study and instruction who 
do not make the same or similar false and misleading statements and 
representations in the solicitation and the sale of their respective 
courses of home study and instruction. 

By reason of the said false, misleading and deceptive statements, 
subscribers and purchasers and prospective purchasers of respond- 
ents’ said home study psychology health courses are and have been 
induced and persuaded to purchase said courses thus offered by re- 
spondents. The methods thus used by respondents result in an unfair 
diversion of trade to respondents from their competitors. In conse- 
quence thereof, substantial injury has been done by respondents to 
competition in commerce between and among the various States of 
the United States. 

Par. 5. The aforesaid methods, acts and practices of the respond- 
ents are all to the prejudice of the public and of the respondents’ 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finpines as To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on the 16th day of November 1936, 
issued and on the 18th day of November 1936, and on the 13th day 
of January 1937, respectively, served its complaint in this proceed- 
ing upon respondents, Robert Holmes, Inc., a corporation, and Albert 
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Goodman, an individual, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. The Commission, by order entered herein, granted re- 
spondents’ motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of the complaint to be true and waiving the taking of further evi- 
dence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission, Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the substitute answer, briefs and oral 
arguments of counsel having been waived, and the Commission hav- 
ing duly considered same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Robert Holmes, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New Jersey. The respondent, Albert Goodman, an in- 
dividual, is president of the respondent corporation, and manages 
and directs its policies and practices. Both respondents have their 
principal place of business located in the Fuller Building, Jersey 
City, N. J. 

The respondents herein are now, and for more than one year last 
past have been, soliciting the sale and distribution of so-called home 
study psychology health courses. These courses of home study when 
sold, are transported by respondents from their principal place of 
business in the State of New Jersey to purchasers thereof located in 
other States of the United States, and in the District of Columbia. 
There is now, and there has been at all times mentioned herein, a 
constant current of trade in commerce in said so-called home study 
psychology health courses thus sold and distributed by the said 
respondents, between and among the several States of the United 
States, and in the District of Columbia. 

In the course and conduct of said business, said respondents, were 
and are in substantial competition with other corporations, firms, 
partnerships, and individuals, likewise engaged in the business of 
selling psychology and health courses of instruction by correspond- 
ence through the United States mails in commerce between and among 
the several States of the United States, and in the District of Co- 
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Par 2. In the course and conduct of their business, as above set 
out, the respondents, in soliciting the sale of and selling said courses 
of howe study and instruction and for the purpose of creating a de- 
mand upon the part of the purchasing public for said courses now 
cause, and for more than one year last past have caused, advertise- 
ments to be issued, published and circulated to and among the gen- 
eral public of the United States in various periodicals, booklets, cir- 
culars, and in other forms of printed matter. In said ways and by 
said means, respondents make and have made to the general public 
many statements with reference to the alleged therapeutic value of 
said courses of home study and instruction and their alleged salutary 
effect upon the users thereof. Typical of the representations, which 
the respondents have thus published and circulated in commerce 
throughout the United States and in the District of Columbia, are 
the following : 


every form of self-consciousness comes from * * * derangement 
of the Nervous System. 


Do not try to fight self-consciousness alone and unaided. It is a losing battle. 
You are fighting yourself—your own sick nerves. 


You need a knowledge of the action and abuses of nerves * * * such as 
my course of instruction fully covers. 


Others conquer—Nervousness—Constipation—Indigestion—Sleeplessness— 
“Reeling Blue’—Sex Weakness—Irregular Heart—Worry—Bashfulness—Fa- 
tigue—Pain—So Can You! 


ARE YOU—NERVOUS?—WORRIED ?—UNHAPPY?—What’s wrong with 
you? Do symptoms of Constipation, Indigestion, Dizzy Spells, Sweating and 
Sleeplessness keep you irritable, exhausted and gloomy? Are you Bashful? 
Despondent? There’s Help for You! Medicine, tonics, or Drugs probably will 
not relieve your weak, sick nerves. My wonderful book “Watch Your Nerves” 
explains a new method that will help you regain lost vitality and healthy 
nerves, Send 25¢ for this amazing book. ROBERT HOLMES, 1311 Fuller 
Building, Jersey City, N. J. 


. If I tell you that I can help you, I mean what I say; you may rely on it. 
And if you decide to take my course, you can make terms of payment to suit 
yourself. I give you a free Analysis. I risk my time and money. You risk 
NOTHING... 


. After many years of intensive study and investigation, I have dis- 
covered a method which will induce sound and calm sleep in the most chronic 
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caSe of insomnia. This method will help any one who is kept awake by the 
suffering of physical pain... 

INSTRUCTION IS INDIVIDUAL—AI this invaluable information is em- 
bodied in my course in Nerve and Health Culture. The instruction is not 
general and each case is given individual personal attention... 


I haye helped thousands of men and women to counter-act and prevent 
extreme worry and mental depression. My course tends to bring about a 
normal condition of the nerves and to teach you the conservation of precious 
Nerve Power. 


Par. 3. In the manner above set out the respondents represent and 
imply that their course of home study and instruction are effective 
in the treatment of nervousness, constipation, indigestion, sleepless- 
ness, irregular heart action, worry, bashfulness, fatigue, sex weak- 
ness, pain and other nervous, mental and physical disorders; that 
study of said courses will enable purchasers to eliminate the cause 
of the ailments mentioned and will relieve a purchaser’s weakened 
mental or physical condition due to nervousness, bashfulness, worry 
or other kindred ailments or troubles. 

Respondents’ course of home study and instruction are not effective 
in the treatment of nervousness, constipation, indigestion, sleepless- 
ness, irregular heart action, worry, bashfulness, fatigue, sex weakness, 

pain or any other nervous, mental or physical disorders. Neither do 
said courses enable purchasers to eliminate the cause of such aliments 
or relieve a purchaser’s weakened mental or physical condition due 
to nervousness, bashfulness, and worry, and other kindred ailments 
and troubles. The representations made by respondents with re- 
spect to the nature, value and effect of said courses of home study and 
instruction, when used, are grossly exaggerated, false, misleading and 
untrue, as said courses will not accomplish the results claimed for 
them. 

Par. 4. The statements and representations used by the respondents 
have the capacity and tendency to mislead and deceive purchasers 
and prospective purchasers of respondents’ so-called home study psy- 
chology health courses into the erroneous belief that constipation, 
indigestion, cold sweats, dizzy spells and bashfulness, are always 
caused by nervous exhaustion; that for 25 cents, or some other nom- 
inal amount, one may learn how to conquer bashfulness or nervous- 
ness or embarrassment, overcome his faults easily and enjoy life to 
the fullest; that each purchaser’s case is given individual personal 
attention by respondents; that respondents’ course is an effective or 
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competent treatment for nervousness, constipation, indigestion, dizzy 
spells, sweating, sleeplessness, irregular heart, worry, bashfulness, 
fatigue, pain, sex weakness, or “feeling blue”; that the respondents” 
treatment is entirely different from any other method, and that it 
will absolutely bring positive and permanent relief from the various 
physical ailments mentioned; that “lack of energy,” indigestion, con- 
stipation, and kindred ailments “positively indicate” a deranged nerv- 
ous system for which respondents’ course is an effective treatment; 
and that respondents’ course will effectively eliminate poisons from 
the system. 

Par. 5. The use by respondents of the statements and representa- 
tions set forth in paragraph 2 hereof, and others similar thereto, is 
unfair to other corporations, firms, partnerships, and individuals 
selling and distributing courses of home study and instruction in 
psychology and health who do not make the same or similar false 
and misleading statements and representations in the solicitation and 
the sale of their respective courses of home study and instruction. 

Par. 6. By reason of the said false, misleading, and deceptive state- 
ments, as above set out, a substantial number of the prospective pur- 
chasers of home study psychology health courses are and have been 
induced and persuaded to purchase said courses offered by respond- 
ents. The acts, practices, and methods used by respondents result in 
an unfair diversion of trade to respondents from their competitors. 
In consequence thereof, substantial injury has been done by respond- 
ents to competition in commerce between and among the various 
States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Robert Holmes, 
Inc. and Albert Goodman, are to the prejudice of the public and of 
respondents’ competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein, dated January 27, 1937, by respondents, admitting all the 
material allegations of the complaint to be true and waiving the tak- 
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ing of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con- 
‘clusion that said respondents have violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
‘create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

1t is ordered, That the respondents, Robert Holmes, Inc., a cor- 
poration; and Albert Goodman, an individual, their officers, repre- 
sentatives, agents, and employees, in connection with the offering 
for sale, sale and distribution of their home study psychology health 
courses in interstate commerce or in the District of Columbia do 
forthwith cease and desist from representing: 

1. That constipation, indigestion, cold sweats, dizzy spells and 
bashfulness, or any of them, are always caused by nervous exhaustion ; 

2. ‘That for 25 cents, or any other nominal amount, one may learn 
how to conquer bashfulness or nervousness or embarrassment, over- 
come his faults easily and enjoy life to the fullest; 

3. That each such case is given individual personal attention by 
respondents ; 

4, That respondents’ course is an effective or competent treatment 
for nervousness, constipation, indigestion, dizzy spells, sweating, 
sleeplessness, irregular heart, worry, bashfulness, fatigue, pain, sex 
weakness, or “feeling blue”; 

5. That the respondents’ treatment is entirely different from any 
other method, or that it will absolutely bring very positive and per- 
manent relief from the various physical ailments mentioned ; 

6. That “lack of energy”, indigestion, constipation, and kindred 
ailments “positively indicate” a deranged nervous system for which 
respondents’ course would be an effective treatment ; 

7. That respondents’ course will effectively eliminate poisons from 
the system ; 
and from making any other representations of similar tenor or 
import. 

And it is hereby further ordered, That the said respondents shall 
within 60 days from the date of the service upon them of this order 
file with this Commission a report, in writing, setting forth the 
manner and form in which they have complied with this order. 
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NATIONAL SILVER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2111. Complaint, Sept. 29, 1933 *—Deciston, Feb. 17, 1937 


Where a corporation engaged in sale and distribution of knives and other 
cutlery and tableware to jobbers, wholesale and retail dealers in cutlery, 
chain stores, hardware stores, department stores, and house-furnishing 
stores, with branch sales offices in Chicago and Los Angeles; in competi- 
tion with others who made and sold similar products and used word 
“stainless” only as a mark, brand, or stamp for or in advertising such 
products made of the chrome-iron alloy, stainless steel, and truthfully 
used words or terms “chromium plate” or “chromium plated” to indicate 
a carbon steel product plated with chromium, and did not employ such 
words as “stainpruf” as a stamp, brand, or mark for or in advertising such 
chromium-plated articles that were not in fact stainproof and corrosion 
resistant— 

(a) Stamped its aforesaid products, regardless of whether made from carbon 
steel or chromium alloy steel, with word “stainless,” in utter disregard of 
well established trade custom among cutlery manufacturers, silversmiths, 
and trade generally, of using said word to designate cutlery made from 
chromium-alloyed steel, and failed to inform purchasers as to whether 
or not its said products were chromium plated or were in fact made of the 
said more costly solid stainless steel, as long understood by trade and 
ultimate purchasers from word “stainless” as meaning, as applied to 
knives, cutlery, and tableware, said high-grade type of chromium steel 
alloy with its high degree of resistance to oxidation and corrosion against 
most media, and as used by manufacturers and distributors in their cata- 
logs and advertising material to designate only those products made of 
stainless steel as aforesaid ; 

With result that purchasers, in view of the almost identically similar appear- 
ance of the two kinds of products, purchased its chromium-plated knives 
and other flat tableware of inferior quality, as and for products, the 
metallic parts of which were made of solid alloyed or stainless steel and 
were not the cheaper carbon steel articles with utterly thin and inadequate 
chromium plating and notorious amenability to corrosive influence, and 
quality of rusting rapidly in presence of water, dampness, acids or similar 
agents ; 

(b) Sold and distributed carbon steel, chromium-plated knives marked “stain- 
pruf,” made of carbon steel plated as above set forth, notwithstanding 
fact said products were extremely susceptible to corrosion and were not in 
fact stainless in any sense, and were further subject to corrosion by reason 
of tendency of plating to break through sharpening or other abrasive 
action, ete., and in its advertising of its said “stainpruf” products as 
guaranteed against staining by acids contained in vegetables, fruits, and 
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meats and against discoloration in ordinary use, warned against scouring 
materials to polish the blades; 

With effect of deceiving wholesalers, jobbers, retailers, and ultimate purchasers 
into buying said cheap and inferior chromium-plated carbon steel knives, 
cutlery, and tableware, marked “stainless” and “stainpruf,” as and for 
products made of genuine stainless steel, and of placing, as result of its said 
advertising and misbranding, in the hands of its wholesale and retail 
dealers, the means of deceiving ultimate purchasers, and with capacity 
and tendency to divert to it trade of competitors engaged in selling in 
commerce products of the same kind or nature which they truthfully 
advertise: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Edward M. Averill, trial examiner. 
Mr. Marshall Morgan for the Commission. 
Brill, Bergenfeld & Brill, of New York City, for respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT. 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on August 7, 1933, issue its complaint herein charging and alleging 
that the respondent corporation is, and has been, guilty of unfair 
methods of competition in interstate commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914; 

And, whereas, This Commission, since the issuance of said com- 
plaint, has been advised that the respondent therein is, and has been, 
using unfair methods of competition in interstate commerce other 
than, and in addition to, those in relation to which the Commission 
issued its complaint aforesaid on August 7, 1933, in violation of the 
provisions of Section 5 of said Act; 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the Act of September 26, 1914, aforesaid, the Federal 
Trade Commission charges that National Silver Company, a cor- 
poration, has been and now is using unfair methods of competition 
in interstate commerce in violation of Section 5 of said Act, and 
states its charges in that respect as follows: 

Paracrapy 1. The respondent is a corporation, organized and ex- 
isting under the laws of the State of New York with its principal 
place of business located at 61-65 West 23rd Street, in the City of 
New York, State of New York, and for several years last past has 
been engaged in the business of selling and distributing to jobbers, 
wholesale and retail dealers in cutlery, chain stores, hardware stores, 
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department stores, and house furnishing stores, knives, other cutlery 
and tableware. Said respondent causes said knives, cutlery and 
tableware when sold by it, to be transported from its principal place 
of business in the State of New York into and through the various 
other States of the United States to the purchasers thereof. 

In the course and conduct of its aforesaid business, the respondent 
is and for several years has been, in direct and substantial competi- 
tion with other individuals, partnerships and corporations engaged 
in the sale and distribution in interstate commerce of knives, cutlery, 
and tableware, both like and similar to those sold by respondent. 

Par. 2. Through long usage the terms “stainless steel” and “stain- 
less,” when used in association with knives and other cutlery, have 
become and are known in the trade and by the general public to 
designate cutlery composed of an alloy of steel containing not more 
than 0.70% of carbon and from 9% to 16% of chromium. Certain 
grades of knives and other cutlery sold and distributed by respond- 
ent, as aforesaid, are manufactured in simulation of “stainless steel” 
knives and cutlery, when in truth and in fact, they are not com- 
posed of such an alloy of steel, and are not “stainless steel” as known 
to and understood by the trade and the general public. 

In the course and conduct of its aforesaid business, respondent 
solicits its business by advertising in catalogs and price lists widely 
distributed among customers and prospective customers, in which 
catalogs and price lists the aforesaid certain grades of its product 
are by respondent described as “stainless” and by stamping on the 
blades thereof, respondent describes and designates such knives and 
cutlery as “stainless.” Respondent thereby has falsely represented 
and does falsely represent to prospective purchaser those certain 
grades of its products to be such products as are known by the trade 
and general public as “stainless steel,’ when in truth and in fact, 
such grades of cutlery by respondent so described and branded are 
made from carbon steel plated with chromium, and so prepared 
as to imitate genuine “stainless steel.” 

Par. 8. Among the grades of knives and other cutlery advertised 
and described in its catalog, and sold and distributed by the 
respondent in interstate commerce, as aforesaid, is a carving knife 
bearing the trade name “NASCO” and stamped “stainpruf.” Said 
knife is made from carbon steel and is merely chromium plated. 
The term “stainpruf” stamped on said knife is and was employed 
by respondent to be the equivalent in meaning of the term “stain- 
proof” in its common, general acceptance, and was, and is, intended 
by respondent to, and does, create the impression upon the trade 
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and the genera] public, and causes the trade and general public 
to believe, that said carving knife is so made, and is of such quality, 
as that it resists rust stain and corrosion. Such is not the fact 
with respect to said knife, it being neither rust nor stain proof on 
its surfaces, its cutting edge, nor otherwise. 

Par. 4. Among other grades of knives and cutlery advertised and 
described in its catalog, and sold and distributed by respondent, 
as aforesaid, in interstate commerce, are certain knives and forks 
stamped ‘ éstainloss »’ when in truth such knives and forks are com- 
posed of carbon Sseal: merely chromium plated, and are not stainless 
in fact. In addition to thus falsely representing to prospective 
purchasers in interstate commerce that those certain grades of its 
products are such products as are known by the trade and general 
public as “stainless steel” when in truth such was not the fact and 
said knives and forks were so prepared as to merely imitate genuine 
“stamless steel,” the said knives and forks, as now charged and 
alleged, are not stainless or rust proof in fact, but on the contrary 
will and do rust and stain when brought in contact with agencies 
which do not stain, rust or blemish a stainless steel made from an 
alloy of steel containing not more than .7% of carbon and from 
9% to 16% of chromium. Said knives and forks, apart from 
and consideration of the technical or trade acceptation or meaning 
of the word “stainless” as applied to a Panta CNTINS process for 
steel, are not stainless in fact, using the term “stainless” as a mere 
common dictionary word. 

Par. 5. Under the foregoing facts and circumstances, both the des- 
ignation and branding by respondent of certain of its products as 
“stainless” as set out in paragraphs 2 and 4 above, and the branding 
by respondent of certain of its products as “stainpruf,” as set out 
in paragraph 3 above, including the advertising, description, and 
price lists of such products in respondent’s catalogs, are false and 
misleading and have the capacity and tendency to deceive, and-do 
deceive, wholesalers, jobbers, retailers and the ultimate purchasers 
into buying that which they did not intend to buy, and through its 
price lists, catalogs, and misbranding, as aforesaid, respondent has 
placed and is placing in the hands of its wholesaler and retailer in 


interstate commerce, the means of deceiving the ultimate purchasers. 


The aforesaid practices have had the capacity and tendency to divert 
to respondent the trade of competitors engaged in selling in inter- 
state commerce, products of the same kind and nature as those of 
respondent, which: products are truthfully advertised, and constitute 
unfair methods of competition in commerce within the intent and 
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meaning of Section 5 of an Act of Congress, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties. 
and for other purposes,” approved September 26, 1914. 


Report, Finpincs as To THE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on August 7, 1933, issued and served its 
original complaint in this proceeding on respondent, National Silver 
Company, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act, and on Septem- 
ber 29, 1933, issued and served its amended and supplemental com- 
plaint on the said respondent, charging it with the use of unfair 
methods of competition in commerce other than, and in addition to, 
those in relation to which the Commission issued its original com- 
plaint as aforesaid. After the issuance of said complaints, and the 
filing of respondent’s respective answers thereto, testimony and other 
evidence in support of the allegations of the complaints were intro- 
duced by Marshall Morgan, attorney for the Commission, before 
Edward M. Averill, an examiner of the Commission theretofore duly 
designated by it, and in opposition to the allegations of the com- 
plaints by Abraham Brill, attorney for the respondent, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding came on for 
final hearing before the Commission on the said complaints, the 
answers thereto, testimony and other evidence, briefs in support of 
the complaints and in opposition thereto, and the oral arguments of 
counsel aforesaid; and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent is a corporation, organized, and 
existing under the laws of the State of New York, with its principal 
place of business located at 61-65 West 23rd Street, in the City of 
New York. Respondent, for several years last past, has been in the 
business of selling and distributing knives and other cutlery and 
tableware to jobbers, wholesale and retail dealers, in cutlery, chain 
stores, hardware stores, department stores, and house-furnishing 
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stores. Respondent causes said knives, cutlery and tableware, when 
sold by it, to be transported from its principal place of business in the 
State of New York to the purchasers thereof located in States of 
the United States other than the State of New York, and into the 
District of Columbia. 

In the course and conduct of its aforesaid business, the respondent 
is, and for several years last past has been, in direct and substantial 
competition with other corporations, individuals, firms, and partner- 
ships engaged in the sale and distribution in interstate commerce of 
knives, cutlery, and tableware. Respondent employs a number of 
salesmen, directed by a sales manager. It maintains branch sales 
offices in the city of Chicago, directed by its New York office, and 
a branch office in Los Angeles, Calif., carrying its own stock. 

Par. 2. Stainless steel, as used in the manufacture of cutlery, is 
an alloy produced from iron, chromium and carbon, and sometimes 
contains other minor alloying elements. Chromium is present in per- 
centages ranging from 9 to 16%, and carbon in percentages not 
exceeding .7%. The metal or alloy so produced has through long 
commercial usage become known to and designated by steel and 
cutlery manufacturers, the cutlery trade, retailers, and the purchas- 
ing and consuming public by the term “stainless.” This term as 
applied to steel indicates a very specific type of chromium-steel alloy 
which has the quality of resisting oxidation and corrosion against 
most media. To a markedly greater degree than is true of carbon 
steel, chromium-steel resists alkaline materials, fruit acids, nitric 
acids, dampness and water, salt air and salt water, and weather con- 
ditions, including rain and snow. It is a much more expensive 
product to manufacture than carbon steel, and is comparable to carbon 
steel at normal temperatures and markedly superior to it at elevated 
ranges. 

Stainless steel possesses great tensile strength, and takes and retains 
a higher polish than carbon steel, which carbon steel does not retain 
because it is far less resistant to oxidation and scaling. Stainless 
steel is from 50% to 400% stronger than ordinary steel; can be 
rolled, drawn, stamped, forged, pressed, machined, cast, spun, 
punched, braced, soldered, welded, ground, and polished. It is fur- 
nished in plates, shapes, sheets, bars, rods, flats, strips, tubing, wire, 
forging, blanks, billets, ingots, castings, etc. It has the inherent 
and combined characteristics of tremendous strength, resistance to 
corrosion, to high temperature, to erosion and to abrasion, and has 
the ability to take and permanently retain a highly polished surface. 
Stainless steel is either wholly or substantially immune to the action 
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of nearly a hundred corrosive agents. ‘The discovery of- stainless 
steel has been one of the major outstanding developments in metal- 
lurgy in the last twenty years. 

Par. 3. The first popular development of stainless steel was’ in 
the cutlery field. Harry Brearley, an Englishman, was granted a 
United States patent on September 5, 1916. In his application, 
Brearley stated that his invention related to new and useful im- 
provements in cutlery or other hardened and polished articles of 
manufacture where non-staining objects were desired, and that it had 
for its object a tempered steel cutlery blade or other hardened article 
having a polished surface and composed of an alloy practically un- 
tarnishable, when hardened, or when hardened and tempered. “This 
alloy,” he stated, “is malleable, and can be formed, rolled, hardened, 
tempered and polished under ordinary commercial conditions.” 
Brearley further stated that his invention resulted from the discov- 
ery that the addition of certain percentages of chromium and carbon 
to iron will produce a steel capable of taking a polish and of having 
the above specified characteristics. 

The American Stainless Steel Company was organized in 1918 in 
Pittsburgh, Pa., for the purpose of holding and exploiting various 
patents covering stainless steel. Among the patents so acquired was 
the Brearley patent of 1916, and the Haynes and Cox patents, and 
others, the Brearley cutlery patent antedating all other such patents. 
Said American Stainless Steel Company entered upon a campaign, 
national in scope, to advertise and develop the use of staimless steel. 
This company has expended more than $500,000 in such advertising, 
has entered into numerous agreements licensing others to manufac- 
ture this product, and has enumerated many articles for the manufac- 
ture of which it has recommended that its “stamless” or “stainless 
steel” be used. Included among these were such products as trim- 
ming and mechanical parts for automobiles, bumpers, hub caps, knives, 
forks, and scissors. Advertisements of this product were carried in 
periodicals of national circulation as far back as 1919, and continued 
for a period of fifteen years. Thousands of pamphlets were also dis- 
tributed during this period, explanatory of stainless steel, its char- 
acteristics and its uses. In all of said advertisements the American 
Stainless Steel Company used the word “stainless” in a noun sense 
to indicate and denote the product which is also designated as “The 
Metal of Endless Possibilities.” ; | 

As a result of the continuous advertising of this product over a 
period of fifteen years, both the manufacturing and the purchasing 
and using public came to recognize and still recognizes ‘stainless steel 
or “stainless” as a high-grade type of chromium-steel alloy, possessing 
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to a high degree the quality of resisting oxidation and corrosion 
against most media, The manufacturing and the using public for a 
number of years have been led to expect, and now do expect, when 
they purchase knives, cutlery and tableware marked “stainless,” to 
receive articles, the cutting portions of which are manufactured from 
said chromium-sieel alloy, and which possess the characteristics above 
enumerated, ) 

Par. 4. The manufacturers of cutlery, including table cutlery and 
flatware, and silversmiths, as a trade practice and custom, use the 
word “stainless” to designate knife blades, forks, and kindred articles 
made by them from the chromium-steel alloy, stainless steel. It is the 
practice of manufacturers of stainless steel cutlery and flatware to 
stamp the word “stainless” upon the blade of said ware, and to 
superimpose on that the name of the manufacturer. Many silver- 
smiths and manufacturers of cutlery, in pursuance of such trade cus- 
tom, mark and stamp stainless steel cutlery, particularly the knife 
blades of the same, as indicated below: 


Towle Stainless, Russell Stainless, 

4,oo0dell Stainless, Stainless, under which are the words 
Clyde Cutlery Company—Stainless, Universal Resistain, 

Community Stainless, D. Harrington & Co., Stainless, 

I. N. 8S. & Company Stainless, Ontario Stainless. 


The word “stainless” thus stamped by manufacturers and distribu- 
{ors upon their cutlery and other tableware has through long and 
continuous usage come to signify both to the manufacturer, to the 
distributor, to the retailer, and to the ultimate purchaser and user, 
that such cutlery is produced from stainless steel, that is, from 
chromium-steel alloy. 

Catalogs and other advertising material of cutlery manufacturers 
and distributors employ the word “stainless” to designate those prod- 
ucts only which are made of stainless steel. 

A stainless steel knife ground in daily use will not stain or tarnish 
as a result of grinding or sharpening; it remains stainless under such 
grinding so long as a piece of it is left, and the corrosion resisting 
qualities of said knife suffer no deterioration from nicking or scratch- 
ing or bending. Such a stainless steel knife made fifteen years ago is 
now as serviceable in the kitchen as though it were made today. 

Par. 5. In addition to the stainless steel cutlery manufactured as 
hereinabove described and possessing the characteristics specified, 
knives, cutlery and tableware are also manufactured with knife blades 
of carbon steel, either plain or chromium-plated. A carbon steel 
knife blade is one made of the ordinary unalloyed steel, containing 
no chromium as an alloy and being readily susceptible to rust, stain, 
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and corrosion. A chromium plated knife blade is manufactured of 
carbon steel upon which has been deposited a thin coating of 
chromium, or of nickel and chromium. The chromium plated carbon 
steel cutlery is not stainless or corrosion resistant. 

A stainless steel knife costing from 25¢ to 30¢ can be duplicated, as 
to appearance, by a chromium plated carbon steel knife costing ap- 
proximately 6¢. A thirty piece set of chromium plated flatware cam 
be bought from a well-known mail order house for 98¢, while a one 
dozen piece set of stainless steel flatware of similar appearance can 
be bought from the same mail order house at from $1:18-to $7.90 
per set. 

A carbon steel knife blade, a stainless steel knife blade, and a 
chromium plated knife blade are made and finished by cutlery manu- 
facturers so as to look exactly alike to the eye. In fact, the three 
types, given a similar finish, are so much alike that cutlery experts, 
including manufacturers of cutlery, are not able to tell them apart. 
Numerous tests have shown this to be the fact. The only way in 
which any purchaser can distinguish a chromium-plated carbon steel 
knife from a stainless steel knife is by the word “stainless” stamped 
upon the blade of the knife. When the word “Stainless” is stamped 
upon a chromium plated knife, the purchaser expects to receive and 
believes he is receiving a knife made from stainless steel. 

Par. 6. Respondent herein, the National Silver Company, distri- 
butes and sells knives, cutlery, and tableware made of the chromium- 
steel alloy, stainless steel, and similar articles made of carbon steel, 
chromium-plated, stamping such products, regardless of whether they 
are made from carbon steel or chromium alloyed steel, with the word 
“stainless.” The respondent has also sold and distributed a carbon 
steel chromium-plated knife marked “Stainpruf”. Respondent’s 
salesmen do not inform the purchasers of its products whether the 
said products are made of solid metal, that is, stainless steel, or 
whether they are chromium-plated. Said purchasers, in view of the 
almost identically similar appearance of the two products, are unable 
to detect the difference, and have purchased and do purchase chro- 
mium-plated knives and other flat tableware of inferior quality in 
the belief that the metallic parts of said products are composed of 
solid alloyed or stainless steel. Department and other stores identified 
in the record as having sold chromium-plated cutlery stamped “stain- 
less” obtained such goods from the respondent. The salesmen of 
respondent had no knowledge of any other firm, person or manufac- 
turer save the respondent itself, which marked or stamped chromium- 
plated cutlery with the word “stainless.” Respondent did not produce 
a single chromium-plated knife or fork, stamped “stainless,” that had 
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_ been so stamped by anyone other than the respondent. It did not 
present, as a witness, a single cutlery manufacturer or silversmith 
in the United States who brands or stamps, or has stamped, a chro- 
mium-plated knife or fork with the word “stainless.” Respondent 
did not produce a single catalog put out by any manufacturer or 
jobber or department store in the United States in which chromium 
plated knives or forks are advertised and branded with the word 
“stainless.” Respondent alone has followed the practice of stamping 
or branding chromium-plated knives and forks with the word “stain- 
less” in utter disregard of the well established trade custom in this 
country among cutlery manufacturers, silversmiths, and the trade 
generally of using the word “stainless” to designate steel cutlery 
made from chromium-alloyed steel. 

The chromium-plated cutlery distributed and sold by the respond- 
ent is made from a base of carbon steel electrically plated with nickel 
and chromium. Carbon steel is notoriously subject to corrosive in- 
fluences, and rusts or oxidizes rapidly in the presence of water, damp- 
ness, acids, or similar agents. Said chromium-plated cutlery is 
characterized by the element of porosity; that is to say, the underlying 
base metal becomes exposed to the atmosphere because the plating 
is porous. 

Chromium is the most porous plating known, and is of negligible 
value when used alone to protect the underlying base of carbon steel 
against corrosion. For corrosion protection the common practice is 
first to apply to the underlying metal a very heavy layer of nickel. 
The degree of protection afforded depends upon the thickness of the: 
nickel plating applied; the thicker the nickel, the more protection 
afforded. 

The specifications for plating on carbon steel approved by the 
United States Bureau of Standards call for a minimum of 0.0005 of 
an inch of nickel for good protection under mild conditions and at 
least 0.001 of an inch of nickel for severe conditions. The Bureau’s 
conclusions based upon a summary of exposure tests is that chromium 
coatings from 0.00002 of an inch to 0.00003 of an inch add very little 
to the protective value of said coatings but maintain their bright 
appearance owing to their resistance to tarnish; and that relatively 
thick chromium coatings, from 0.00005 of an inch to 0.0001 of an inch 
improve the protection against corrosion, especially in an industrial 
atmosphere. 

The plating expert of the U. S. Bureau of Standards testified in 
this proceeding that “any coating of chromium less than one hundred- 
thousandth of an inch, over any coating of nickel less than one ten- 
thousandth of an inch will furnish very little protection as a coating 
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of steel if the steel is subjected to any corrosive influences”; that a 
thickness of nickel less than one ten-thousandth of an inch “is insufii- 
cient to furnish protection against corrosion regardless of what may 
be the thickness of the chromium that you put over it”, 

Requirements for the plating of carbon steel to be used, among 
other things, for cutlery, specified by other plating experts not con- 
nected with the United States Government are that the nickel plating 
be not less than 0.0002 of an inch, preferably 0.0005 of an inch, and 
that the chromium plating shall be from 0.00002 to 0.00003 of an inch. 

The chromium plating on the cutlery and other tableware prod- 
ucts distributed and sold by respondent is utterly thin and inadequate. 
Various specimens of respondent’s chromium-plated cutlery were 
tested at the United States Bureau of Standards to ascertain the 
thickness of the plating thereon. These tests revealed plating of 
nickel of thicknesses ranging from 0.00006 to 0.00008 of a inch, and 
plating of chromium ranging from 0.000007 to 0.000009 of an inch. 
No underlying copper at all was found underneath that plating. 

These thicknesses, as used by the respondent, in the opinion of 
well-known plating experts, were entirely inadequate to furnish satis- 
factory protection. They were merely just “a flash” “a quick job,” 
just “smell plating,” requiring only a five-minute period for the plat- 
ing, a relatively cheap operation; thin plating as plating goes, and dis- 
tinctly poor for protective purposes. The plated object would be almost 
as much subject to corrosion as if these weak deposits had not been 
put on at all. Cutlery plating affording the best protection would 
be commercially impracticable owing to the cost of and time re- 
quired for the plating operation—23,4 hours in all. This would con- 
stitute very expensive plating. For a knife blade this time would 
make this cost of the operation almost prohibitive from a commercial 
standpoint. 

Tests made by the Bureau of Standards show that the chromium- 
plated carbon steel cutlery sold by respondent as “stainless” is not 
stainless or corrosion resistant in fact. Portions of a chromium- 
plated fork of the respondent, stamped “stainless” subjected to a 24- 
hour salt spray test, were attacked, showing the presence of rust 
in various locations, both on the tines and bowl. An unmounted 
chromium-plated knife blade sold by respondent and stamped 
“Stainpruf,” after having its cutting edge ground, to simulate ordi- 
nary use, when placed in tap water became rusty and later, when 
cleaned and placed in a salt spray for 24 hours, was severly attacked 
on the ground edge and along the plated surfaces as well. 

Portions of another of respondent’s chromium-plated forks, 


NATIONAL SILVER CO. 733 
G22 Findings 


stamped “stainless,” when subjected to a 24-hour salt spray test, 
showed the presence of rust, both on the bowl and on the tines, par- 
ticularly at the cutting edges. One of respondent’s chromium-plated 
knife blades stamped “Nasco Stainpruf,” when subjected to the same 
salt spray, showed a tremendous amount of corrosion on one side, not 
confined to the cutting edge but on the surface as well, and the 
ground edges were severely rusted. 

Portions of one of respondent’s chromium-plated forks, stamped 
“stainless” on the bowl, when subjected to the salt spray test, showed 
rust spots all over the sample, particularly along the sheared edges. 

A number of carbon steel knife blades, plated for comparative 
purposes with plating of the same character and thickness as that 
used by the respondent, namely, with from 0.00006 to 0.00008 of an 
inch of nickel and thereafter with from 0.000007 to 0.000009 of chro- 
mium, were subjected to various corrosion tests. These samples 
corroded when immersed in grapefruit juice, lemon juice, acetic acid, 
and in distilled water for extended periods. 

Chromium-plated knives, plated with the same specifications cor- 
roded when subjected to December weather, specimens subjected to 
humid atmosphere arising from a 2% solution of vinegar corroded, 
and specimens similarly chromium-plated and subjected to 48 hours 
of salt spray corroded. 

On the other hand, stainless steel blades subjected to the above- 
mentioned tests remained shiny and clean and bright. Stainless steel 
knives and forks as sold by the respondent, subjected to the salt spray 
test by the U. S. Bureau of Standards, successfully withstood such 
test. 

Par. 7. The respondent submitted the results of chemical tests 
conducted in its behalf upon certain groups of unmounted chromium- 
plated fork blades. The said forks so tested had been plated with 
a coating of chromium from 40 to 60 times as thick as that appearing 
on the original specimens of its cutlery furnished the Commission 
by the respondent, and had beneath this chromium plate undeter- 
mined thicknesses of nickel and copper. It does not appear whether 
said forks had been or were being sold by the respondent, nor by 
whom they had been plated. The fork blades so tested were reported 
as having successfully withstood a salt spray test, but they did not 
withstand certain other corrosion tests to which they were subjected. 
One of them, after being immersed for an extended period of time 
in orange juice, showed the beginning of corrosion and rust on one 
tine. Another of the said forks, similarly subjected to a 5% solution 
of acetic acid, showed two different spots at which the chromium 
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plating had started peeling off. The blade of this fork showed rust 
on its shank, on the front and back sides and on one of the inside 
tines near the bowl, all resulting from the action of the acetic acid. 
Another fork blade of the same lot immersed in lemon juice for an 
extended period, showed evidence of corrosion of the inside of the 
first tine. Another of the same forks subjected to the action of 
orange juice, showed the beginning of rust and corrosion. Two 
of the fork blades, submitted respectively to the salt spray test and 
to distilled water, were reported as not corroding. 

Par. 8. The breaking of plating on cutlery by sharpening or other 
abrasive action will cause and hasten corrosion in the presence of 
moisture. Dissimilar metals of opposite polarity being thus brought 
into contact with each other, electrolytic or battery action is created, 
and corrosion not only results but is hastened. Nickel and chromium 
are negative to steel and, in a moist atmosphere, the iron goes into 
solution and the nickel and chromium accelerate the corrosion of the 
object made of iron or steel. On the other hand, there is no electro- 
lytic action between the component parts of an alloy. 

The sharpening of a chromium-plated carbon steel knife tends to 
wear the chromium plate away. Any abrasion on a plated knife is 
likely to cut through, and the carbon steel beneath will be attacked 
and will rust or corrode. After one grinding or sharpening the 
chromium plate along the ground or sharpened edge of the blade is 
destroyed, and the broken pleeaiee ceasing to be stain resisting, the 
blade will corrode and rust. 

There is a further tendency for chromium plate to flake or chip off 
when abraded. It is more difficult to put a satisfactory plating on 
a fork than ona knife, owing to the tines or prongs of a fork. When 
the plating on a piece of carbon steel is broken, and moisture or 
dampness gets to the underlying surface, the steel underneath rusts 
and a rust streak appears on the nickel plate. 

The respondent, in advertising or representing its knife stamped 
“stainpruf,” after guaranteeing that the cutlery will not be stained 
by acids contained in vegetables, fruits, or meats, and that it will 
not rust or discolor in ordinary use, sets forth the following cautions 
in its advertising directions: 

To clean, it is only necessary to wash in warm water and dry with cloth. 
Do not use scouring materials to polish the blades. 

The knife concerning which this caution was given was a chro- 
mium-plated knife. 

Par. 9. A household and department store survey as to the meaning 
of the term “stainless” was made by respondent in New York City 
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and environs. A set of questions not seen by nor shown to the person 
interviewed was used by respondent. No person wrote his own 
answer or was shown how it was worded. In the first question asked, 
the word stainless was presented in a distinctly adjective sense. 
All sorts of replies were reported from these surveys, many of them 
contradictory and confused. Sixteen percent of those interviewed 
are reported as indicating a material that would not rust or stain. 
Only one person out of five hundred reported to have been inter- 
viewed made any reference to chromium plate. A number of cutlery 
salesmen from New York department stores offered by respondent 
in the capacity of experts or opinion witnesses knew comparatively 
little of the manufacture or manufacturers of cutlery or of cutlery 
markings and the significance thereof. 

Par. 10. There are among the competitors of respondent, corpora- 
tions, firms, partnerships and individuals who manufacture knives, 
cutlery, and table flatware similar to that sold by the respondent. 
Such competitors of respondent use the word “stainless” only as a 
mark, brand, or stamp for, or in advertising knives, cutlery and table 
flatware made of the chrome-iron alloy, stainless steel, and they lke- 
wise truthfully use the words or terms “chromium plate” or “chro- 
mium plated” to indicate a carbon steel product plated with chro- 
mium, and they do not employ such word as “stainpruf” as a stamp, 
brand, or mark for, or in advertising chromium-plated knives, cut- 
lery, and table flatware that are not in fact stainproof and corrosion 
resistant. 

Par. 11. The representations of respondent as hereinbefore set 
forth in falsely stamping, branding, marking, describing, designat- 
ing and advertising cheap and inferior products, to wit, chromium- 
plated carbon steel knives, cutlery and tableware with the word 
“stainless,” thereby falsely representing such products to be made of 
the alloy stainless steel, and the further stamping, branding, mark- 
ing, describing, and advertising of certain of its chromium-plated 
carbon steel knives and flatware cutlery as “stainpruf,” are false and 
misleading and have the capacity and tendency to deceive, and do 
deceive, wholesalers, jobbers, retailers, and the ultimate purchasers 
into buying chromium-plated carbon steel products as and for those 
made of genuine stainless steel, and through its advertising material 
and misbranding, as aforesaid, respondent has placed and is placing 
in the hands of its wholesaler and retailer in interstate commerce, 
the means of deceiving the ultimate purchasers. The aforesaid prac- 
tices have had the capacity and tendency to divert to respondent the 
trade of competitors engaged in selling in interstate commerce, prod- 
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ucts of the same kind and nature as those of respondent, which 
products are truthfully advertised, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


CONCLUSION 


The aforesaid acts and practices of the respondent, National Silver 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the original and amended and supplemental complaints 
of the Commission, the answers of respondent thereto, testimony and 
other evidence in support of the allegations of said complaints and in 
opposition thereto, taken before Edward M. Averill, an examiner of 
the Commission theretofore duly designated by it, briefs filed herein, 
and oral arguments by Marshall Morgan, counsel for the Commission, 
and by Abraham Brill, counsel for the respondent, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, National Silver Company, its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of knives, cutlery and table- 
ware in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Using the word “Stainless” as a trade name, brand, stamp, label 
or part thereof, or otherwise, upon or for knives and flatware cutlery, 
or in advertising or representing the same unless such knives and 
flatware cutlery are made of steel containing from 9% to 16% of: 
chromium and containing not more than 0.7% carbon. 

2. Marking, branding, stamping, designating or advertising chro- 
mium-plated knives and flatware cutlery with the word “Stainpruf,” 


NATIONAL SILVER GO. tol 
122 Order 
or with .a similar word or words indicating that such products are 
in fact stainproof. 

It is further ordered, That the respondent shall, within 60 days 


after service upon it of this order, file with the Commission a report 


in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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CUSHING REFINING & GASOLINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2825. Complaint, May 28, 1936—Decision, Feb. 17, 1937 


Where a corporation, engaged in the refining of crude petroleum, and in the 
manufacture therefrom of a portion of the gasoline produced by it by the 
new “cracking” method or process, and of the balance and greater portion 
thereof by the straight “distillation” method, and in the sale and distri- 
bution of such gasoline, thus variously made, in commerce among the 
various States and in the District of Columbia to ultimate purchasers or 
consumers thereof, largely through wholesale dealers, jobbers, and re- 
tailers; in substantial competition with individuals and concerns likewise 
engaged in manufacture, distribution, and sale of gasoline produced by 
one or both of such methods, and with those also engaged in making type 
consisting of said product made by any of aforesaid methods, with addi- 
tion thereto of tetraethyl lead or “ETHYL,” to eliminate knock or detona- 
tion encountered in high compression motors driven by usual “straight 
run” or “ordinary” gasoline, refined through the “skimming” or “distilla- 
tion” process, and added, to some extent, to most of the gasoline now sold 
in the United States, and resulting in the so-called long and widely used 
“ETHYL” gasoline, use of which destroys to extent thereof demand for 
or sale of “straight run” and “cracked” gasoline (some of which latter is 
sufficiently high in grade, without addition of such tetraethyl lead, to 
accomplish results similar to that produced by so-called “ETHYL” gaso- 
line); and including among its said competitors those who use both 
“distillation” and ‘‘cracking” processes in manufacture of gasoline sold and 
distributed by them to consuming public in competition with its own, but 
without such false and fictitious representations as to the “newness” of 
their product, or falsely representing all their said product “high test” or 
“high octane,” are superior to all other gasoline, and without unfairly dis- 
paraging products of manufacturers who added tetraethyl lead or “Ethyl” 
to their product to eliminate knock and increase power ;— 

(a) Represented, through its advertising in newspapers, periodicals, and other 
publications of wide circulation among the general public, in aid of the 
sale of its said gasoline to dealers for ultimate use by consuming public, 
and to create a demand therefor in preference to the gasoline containing 
chemicals such as tetraethyl or “Ethyl,” not theretofore made or sold by it, 
that gasoline to which such substance or fluid had been added for the 
purpose of processing the same was a narcotic, or had narcotic effects, and 
was “doped-up” and poisonous, and unsafe to users of such motor fuel, 
and that gasoline thus treated was unsafe for sale to or use by the public 
as a motor fuel, through such statements as: “Cushing’s new gasoline needs 
no BEWARE signs. It’s safe,” “You don’t want to endanger the life of 
your customers—you DO when you use a poisonously doped gasoline, but 


you DON’T when you offer them Cushing’s,” “Needs no dangerous chem- 
icals”’; and 
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(b) Represented that all the gasoline produced by it was made by the 


“cracking” process, and that all of its said gasoline was made by a new 
process and consisted of “high-test,” “high-octane,’ “anti-knock” gaso- 
line, and that all of its said product was superior as motor fuel to so-called 
“ETHYL” gasoline, and that “cracking” process product was superior as 
a motor fuel to gasoline of equal octane value to which tetraethyl or 
“ETHYL” had been added, through such statements as: “WHAT’s CUSHING 
Gor TuHat’s So New,” “Cushing’s plant is new * * * We never be- 
lieved gasoline had to be doped—and we're anti-narcotic now, so rather 
than sell you an artificially pep’ed-up product we’ve built a plant that’s 
turning out an un-doped high octane gasoline that’s a world beater—,” 
“* * * A New Anp SarerR ANTI-KNocK Moror FuEL! Nor Just ANOTHER 
GASOLINE” =*..* * As New, As-Topay's Oars,’ “* * * It stands.on 
its own merits and needs no dangerous chemicals * * *”; 


The facts being that the conmmonly known “ETHYL” gasoline, which results 


from treating “straight run” or “ordinary” gasoline as made commercially 
either by “distillation” or “skimming” method, or by “cracking” method, 
by adding thereto tetraethyl lead or “HTHYL,” is a high-grade, anti-knock 
product, which functions in an exceedingly high and efficient manner as a 
gasoline motor fuel, is entirely safe to health of operators thereof and to 
public in general when used as such, and is not narcotic in effect, or a 
poisonous dope, or dangerous to life or health or customers, purchasers, 
users, or general public, and only portion of gasoline produced by it as 
above set forth was made by “cracking” process, or by its new plant or re- 
finery, or by new addition to old refinery, and balance and greater part of 
its said gasoline was made by straight distillation, one of the oldest proc- 
esses known in industry in question ; 


With effect of misleading retailers and other dealers in gasoline, and substan- 


tial portion of purchasing public, into erroneous belief that statements and 
representations above set forth and indicated were true, and that gasoline 
treated with such tetraethyl lead or other chemicals to increase its power 
or eliminate knock, was undesirable, inefficient, doped, harmful, poisonous, 
and narcotic in its effect, and dangerous to health or life of customers when 
used for purpose for which gasoline motor fuel is intended; and that all 
the gasoline made by it was high-test or high-octane, obtained by a new 
“cracking” process, which was safe and superior to ETHYL gasoline, or that 
to which tetraethyl lead had been added, or to “straight run” gasoline, and 
with tendency to induce public to buy gasoline not thus chemically treated, 
because of such erroneous beliefs thus brought about, and unfairly divert 
trade to sellers of “straight” or “ordinary” gasoline, and to it and other 
sellers of “cracked” gasoline, and its customers, from sellers of gasoline 
treated with tetraethyl lead or “HTHYWL”; to the substantial injury of com- 
petition in commerce: 


Held, That such acts and practices were to the prejudice of the public and com- 


petitors, and constituted unfair methods of competition. 


Mr. James M. Hammond for the Commission. 
Mr. Dudley, Hyde, Duvall & Dudley, of Oklahoma City, Okla., for 


respondent. 


740 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24¥F. T. C, 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Cushing Refining & 
Gasoline Company, a corporation, is using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, and it ap- 
pearing to said Commission that a proceeding by it in respect thereto 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrarH 1. Respondent, Cushing Refining & Gasoline Company, 
is a corporation organized and existing pursuant to the laws of the 
State of Oklahoma, having its office and principal place of business 
at Cushing, Okla., with branch offices at Minneapolis, Minn., and 
refineries at Cushing and Blackwell, Okla. It is now, and for more 
than one year last past has been, engaged in the business of refining 
crude petroleum and manufacturing therefrom gasoline, and in the 
sale of said gasoline in commerce between and among the various 
States of the United States and in the District of Columbia, shipping 
such products, when sold, to the purchasers thereof, some located in 
the State of Oklahoma, and others located in various States of the 
United States other than the State from which shipment is made and 
in the District of Columbia. There is now and has been, for more 
than one year last past, a constant current of trade and commerce by 
respondent in its aforesaid products. 

Par. 2. Certain other persons, firms, partnerships, and corporations 
have been, and are now engaged in the manufacture and sale of gaso- 
line in interstate commerce, as described in paragraph 1 hereof, some 
of which gasoline is refined by what is known in the trade as the 
“skimming” or “distillation” process, and is called “straight run” or 
“ordinary” gasoline; others are engaged in the manufacture of gaso- 
line by the “cracking” method, a newer process of refining gasoline 
which, as a rule, extracts a higher grade of gasoline from crude 
petroleum than is usually obtained by the “skimming” or “distillation” 
method. Most refiners use both the “cracking” and “distillation” 
processes. Others are engaged in manufacturing a certain type of 
gasoline known as “Ethyl” gasoline, which consists of gasoline made 
by any of the above methods, to which a chemical known as “tetra- 
ethyl lead” or “Ethyl” has been added for the purpose of eliminating 
“knocking” or “detonation” which is encountered in high compression 
motors when driven by the usual straight run gasoline. Some of the 
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gasoline manufactured by the “cracking” method is sufficiently high 
in grade without the addition of tetraethyl lead to accomplish a result 
similar to that produced by “Ethyl” gasoline. The quality or grade 
‘of gasoline in this respect is susceptible of measurement and deter- 
mination. This standard of measurement is expressed in terms of 
octane value, and the gasoline having the highest octane rating is con- 
sidered by the trade, and the purchasing public, to be the best and 
commands a higher price or premium, accordingly. Tetraethyl lead, 
or Ethyl fluid, unadulterated, is poisonous, but when used in the very 
limited quantity necessary or permitted in gasoline, as sold to the pub- 
he for motor fuel, is entirely safe and no more poisonous or dangerous 
than any other motor gasoline. Tetraethy] lead or “Ethyl” has been 
added, to some extent, to most of the gasoline now sold in the United 
States. 

Respondent’s refineries at Blackwell and Cushing, Okla., have a 
daily capacity of approximately 6,200 gallons of straight run gaso- 
line produced by the “distillation” process. In addition to this, its 
plant at Cushing has a daily capacity of 2,200 gallons produced by 
the “cracking” process. Respondent’s production capacity for 
“cracked” gasoline is therefore approximately one-third of its ca- 
pacity for producing “straight run” gasoline by the distillation 
process. 

Respondent does not now, and never has, manufactured or sold 
gasoline to which tetraethyl lead, or “Ethyl” is, or has been, added. 

Par. 3. In the course and conduct of its business, respondent 1s now, 
and for more than one year last past has been, in substantial com- 
petition in commerce among and between the various States of the 
United States and in the District of Columbia, with other corpora- 
tions, and with partnerships and individuals engaged in manufac- 
turing, distributing, and selling gasoline to which tetraethyl lead, or 
“Ethyl” has been added, and with other corporations, partnerships, 
and individuals, who sell only “straight run” or “ordinary” gasoline 
to which tetraethyl lead or “Ethyl” has not been added, or who sell 
gasoline produced by the “cracking” process. All of the manufac- 
turers and sellers of the several types of gasoline above described 
are and have been in competition in commerce as hereinabove set 
out, between and among themselves, as to each and all of the said 
types of gasoline. 

Par. 4. In such competition between the sellers of “Ethyl” gasoline 
and the sellers of gasoline to which no tetraethyl lead or “Ethyl” 
has been added, one of the controlling influences on the purchasing 
public, is the popular opinion as to the comparative value, desir- 
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ability, effectiveness and safety of “Ethyl” gasoline, as compared 
with either “ordinary,” “straight run” gasoline or “cracked” gaso- 
line to none of which “Ethyl” has been added. 

The use of “Ethyl” gasoline has been widely practiced in the 
United States for the last ten years, and its desirability and effective- 
ness in increasing power and eliminating “knock” is well known and 
understood by the purchasing public, and has been found to be en- 
tirely safe when used as motor fuel, the use for which it is intended, 
and is no more poisonous or dangerous than any other form of 
gasoline used for that purpose. Notices are placed on all gasoline 
pumps from which “Ethyl” gasoline is sold, in order that purchasers 
may be warned not to use it for cleaning or other purposes. 

The respondent, as a manufacturer and seller of gasoline which 
does not contain tetraethyl lead or “Ethyl,” is interested in and en- 
gaged in presenting to the puchasing public all available reasons or 
arguments against, or tending to lessen the desirability, effectiveness 
and safety of gasoline treated with tetraethyl lead or “Ethyl.” 

The use of the said “Ethyl” gasoline destroys to the extent of the 
use thereof, the demand for or sale of “straight run” and “cracked” 
gasoline, such as is manufactured and sold by the respondent, and 
respondent is therefore interested in an attempt to create public sen- 
timent against or adverse to the use of gasoline containing tetra- 
ethyl lead or “Ethyl.” 

Par. 5. Respondent distributes its said product to the ultimate pur- 
chasers or consumers thereof, largely through wholesale dealers, job- 
bers and retail merchants. In aid of its sales to such dealers, or ulti- 
mate dealers, for ultimate use by the consuming public, and for the 
purpose of creating a demand on the part of the consuming public 
for its own products, in preference to gasoline containing chemicals 
such as tetraethyl or “Ethyl,” which it does not manufacture or sell, 
respondent now causes, and for a long time past, has caused adver- 
tisements to be issued, published, and circulated in newspapers, maga- 
zines and other publications of wide and general circulation, and in 
other forms of printed matter, and by radio broadcasting and in 
other ways, to and among the general public of the United States. 

In said ways, and by said means, respondent has made to the gen- 
eral public, unfair, exaggerated, false, and misleading statements, 
for the purpose and intent, and with the effect of promoting the sale 
in commerce, as aforesaid, of its own products and for the purpose 
and effect of unfairly disparaging and discouraging the consumption 
by the purchasing public of gasoline containing tetraethyl lead or 
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“Ethyl,” which it does not manufacture, produce or sell. These adver- 
tisements contain statements, among others, such as the following: 


WHAT'S CUSHING GOT THAT’S SO NEW 

Cushing’s plant is new—it’s 1935 from stem to stern. We thought it about 
time that today’s motor fuels caught up with today’s motor cars. We never 
believed gasoline had to be doped—and we're anti-narcotic now, so rather than 
sell you an artificially pep’ed-up product we've built a plant that’s turning 
out an undoped high octane gasoline that’s a world beater— 

CUSHING’S A NEW AND SAFER ANTI-KNOCK MOTOR FUEL! NOT 
JUST ANOTHER GASOLINE. 

There’s been plenty of new gasoline, and CUSHING’S not making claims we 
ean’t deliver—so we've guaranteed our new high octane anti-knock motor fuel, _ 
because we know it’s pure undoped power. We could have offered you an arti- 
ficially pep’ed up product—instead we have spent thousands of dollars on a 
new plant to bring you a gasoline that’s as new as today’s cars. It stands on 
its own merits and needs no dangerous chemicals—hence you can offer it to 
your customers without doubt or fear. 

NEW! WE'LL SAY CUSHING’S GASOLINE IS AS NEW AS TODAY’S 
CARS. 

WHAT DO YOU MEAN ANTI-KNOCK! WITH CUSHING’S NEW GASO- 
LINE WE NOT ONLY MEAN IT—WE GUARANTEE IT! 

Cushing’s new gasoline needs no BEWARE signs. It’s safe. 

You don’t want to endanger the life of your customers—you DO when you 
use a poisonously doped gasoline, but you DON’T when you offer them 
Cushing’s. 

When we saw the handwriting on the wall we might have gone out of 
the room and mixed up a doped-up gasoline—but we could have hardly put the 
name CUSHING on such a product, so we have spent thousands of dollars 
on a new plant to bring you a high octane and anti-knock motor fuel so good 
we guarantee it. 

But that’s the only way we know how to give you a gasoline of real per- 
formance—not artificially doped-up. 

{t stands on its own merits, and needs no dangerous chemicals. 


Par. 6. The statements above set forth, together with others of 
similar import and effect serve as representations by respondent and 
have the capacity and tendency to mislead and deceive, and have mis- 
led and deceived, purchasers and prospective purchasers of gasoline 
treated with tetraethyl lead or “Ethyl” by leading them to believe: 


1. That gasoline other than respondent’s is not safe; 

2. That gasoline which contains tetraethyl lead or “Hthyl’ is not safe; 

8. That gasoline to which a chemical has been added for the purpose of 
eliminating “knock” is dangerous to the life or health of the purchaser or 
user thereof ; 

4, That gasoline to which chemicals have been added is poisonous, but that 
the gasoline of respondent is not; 

5. That gasoline to which a chemical has been added to increase its power 
and to eliminate “knock” is doped, and therefore unsafe for use by the 


744 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24F. T. C. 


consuming public, whereas the gasoline of the respondent is superior to chemi- 
cally treated gasoline; 

6. That gasoline treated with tetraethyl lead or “Bthyl,” which is. the only 
chemical used commercially for admixture with gasoline to eliminate “knock” 
and to increase its power, is a dangerous dope, a narcotic, and injurious to the 
life or health of purchasers, users and the general public ; 

7. That all of respondent’s gasoline is made by a new process; 

8. That all of respondent’s gasoline is made by the “cracking” process ; 

9. That gasoline made by the “cracking” process is superior to gasoline to 
which “Ethyl” or tetraethyl lead has been added. 

Par. 7. In truth and in fact, the treatment of “straight run” or 
“ordinary” gasoline, as manufactured commercially, either by the 
distillation or skimming method, or by the cracking method, by 
adding thereto tetraethyl lead or “Ethyl,” results in the creation of 
a high grade anti-knock gasoline, commonly known as “Ethyl” gaso- 
line, which functions in an exceedingly high and efficient manner as 
fuel for gasoline motors. Said “Ethyl” gasoline is entirely safe to 
the health of persons operating said motors, and to the public in 
general, when used as a motor fuel, and is not narcotic in its effect, 
a poisonous dope, or dangerous to the life or health of a customer, 
purchaser, user, or the general public. 

In truth and in fact only about one-third of the gasoline produced 
by the respondent is made by the new cracking process, or by its 
xew plant or refinery, or by a new addition to an old refinery, the 
balance being made by straight distillation, one of the oldest proc- 
esses known in the petroleum refining industry. 

Par. 8. The aforesaid false, misleading, and unfairly disparaging 
representations, so made by respondent in its advertising, as above 
described, have had, and now have, the tendency and capacity to 
mislead, and have misled and deceived retailers, jobbers, and whole- 
salers of gasoline and a substantial portion of the purchasing and 
consuming public, into the false and erroneous belief that said state- 
ments and representations, or any of them as set forth in paragraph 
5 are true, and that gasoline treated with tetraethyl lead or other 
chemicals to increase its power or to eliminate “knock,” is undesirable, 
inefficient, doped, harmful, poisonous, narcotic in its effect, and 
dangerous to the health or life of customers, when used for the pur- 
pose for which gasoline motor fuel is intended; and that all of the 
gasoline manufactured by respondent is high test, or high octane 
gasoline obtained by a new “cracking” process which is safe and is 
superior to “Ethyl” gasoline or gasoline to which tetraethyl lead has 
been added, or to straight run gasoline. 

Further, said false and misleading statements and representations 
have the tendency and capacity to induce the public to purchase 
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gasoline not so chemically treated, in and because of such erroneous 
beliefs, brought about as hereinabove set out, and to unfairly divert 
trade to the sellers of straight or ordinary gasoline and to the sellers 
of “cracked” gasoline, including the respondent, and its customers, 
from sellers of gasoline treated with tetraethyl lead or “Ethyl” to 
increase its efficiency as a motor fuel. As a result thereof, substan- 
tial injury has been and is now being done by respondent to competi- 
tion, in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 9. Gasoline of sundry competitors of respondent likewise 
engaged in commerce as herein set out who use both the “distillation” 
and “cracking” processes in the manufacture of their products, is 
and has been sold and distributed to the consuming public in the 
various States of the United States and in the District of Columbia 
in competition with respondent’s gasoline but without such false and 
fictitious representations as to the “newness” of their product and 
without falsely representing that all of their gasoline is “high test” 
or “high octane” or superior to all other gasoline, when such is not 
the case, and without unfairly disparaging the products of manu- 
facturers of gasoline who add tetraethyl lead or “Ethyl” to their 
product for the purpose of eliminating “knock” and increasing its 
power. 

Par. 10. The above and foregoing acts, practices and representa- 
tions of the respondent, have been, and are, all to the prejudice of 
the public and respondent’s competitors, as aforesaid, and have been 
and are unfair methods of competition within the meaning and intent 
of Section 5 of an Act of Congress entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Frnpines As TO THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on May 28, 1936 issued and served its 
complaint in this proceeding upon said respondent, Cushing Refining 
& Gasoline Co., charging it with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. On 
June 19, 1936, the respondent filed its answer in this proceeding. 
Thereafter, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by the 
respondent’s counsel, John B. Dudley, and W. T. Kelley, Chief 
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Counsel for the Federal Trade Commission, subject to the approval 
of the Commission, may be taken as the facts in this proceeding and 
in lieu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that the said Commission may proceed 
upon said statement of facts to make its report, stating its findings 
as to the facts and its conclusion based thereon and enter its order 
disposing of the proceeding without the presentation of argument 
or the filing of briefs. Thereafter this proceeding regularly came 
on for final hearing before the Commission on said complaint, answer 
and stipulation, said stipulation having been approved and accepted, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Cushing Refining & Gasoline Com- 
pany, is a corporation organized, existing, and doing business pursu- 
ant to the laws of the State of Oklahoma, having its office and prin- 
cipal place of business in Cushing, Okla., with a branch office at Min- 
neapolis, Minn., and refineries at Cushing and Blackwell, Okla. It 
is now, and for more than one year last past has been engaged in the 
business of refining crude petroleum and manufacturing therefrom 
gasoline, and in the sale of said gasoline in commerce between and 
among the various States of the United States and in the District of 
Columbia. It ships said products, when sold, to the purchasers there- 
of, some located in the State of Oklahoma, and others located in 
various other States of the United States, or in States other than the 
State from which shipment is made, and in the District of Columbia. 
There is now, and has been for more than one year last past, a con- 
stant current of trade and commerce by respondent in its aforesaid 
products. 

Par. 2. Certain other corporations, firms, partnerships, and in- 
dividuals have been, and are now, likewise engaged in the manufac- 
ture and sale of gasoline in commerce, as described in paragraph 1 
hereof. Some of said gasoline is refined by what is known in the 
trade as the “skimming” or “distillation” process, and is called 
“straight run” or “ordinary” gasoline. Other types of said gasoline 
are refined by the “cracking” method, a new process of refining gaso- 
line which, when applied to the proper grade of crude petroleum may 
be made to extract a higher grade of gasoline than is usually obtained 
by the “skimming” or “distillation” method. Most refineries use both 
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the “cracking” and “distillation” process as the “cracking” process 
will extract additional gasoline from crude petroleum previously 
treated by other processes. Others are engaged in manufacturing a 
certain type of gasoline known as “ETHYL” gasoline, which consists 
of gasoline made by any of the above methods, to which a chemical 
known as tetraethyl lead or “ETHYL” has been added for the pur- 
pose of eiiminating knock or detonation which is encountered in high 
compression motors when driven by the usual straight run gasoline. 
Some of the gasoline manufactured by the “cracking” method is 
- sufficiently high in grade without the addition of tetraethyl lead to 
accomplish a result similar to that produced by “ETHYL” gasoline. 
The quality or grade of gasoline in this respect is susceptible of 
measurement and determination. This standard of measurement is 
expressed in terms of octane value, and the gasoline having the high- 
est octane rating is considered by the trade, and the purchasing public, 
to be the best and commands a higher price or premium accordingly. 
Tetraethyl lead, or “ETHYL” fluid, unadulterated, is poisonous, but 
when used in the very limited quantity necessary or permitted in 
gasoline, as sold to the public for motor fuel, is entirely safe and no 
more poisonous or dangerous than any other motor gasoline. Tetra- 
ethyl lead or “ETHYL” has been added, to some extent, to most of 
the gasoline now sold in the United States. 

Respondent, prior to the filing of the complaint in this proceeding, 
never manufactured or sold gasoline to which tetraethyl lead or 
“ETHYL” had been added, but during the summer of 1936, and after 
the filing of the complaint herein, commenced to manufacture gaso- 
line so treated with tetraethyl lead, which it new sells to dealers and 
consumers. 

Par. 8. In the course of its business, respondent is now, and has 
been, in substantial competition in commerce between and among the 
various States of the United States and in the District of Columbia, 
with other corporations, and with partnerships and individuals en- 
gaged in manufacturing, distributing, and selling gasoline produced 
by any of the methods hereinbefore named. All of the manufacturers 
and sellers of the several types of gasoline above described are and 
have been in competition in commerce as hereinabove set out, between 
and among themselves, as to each and all of the said types of 
gasoline. 

Par. 4. In such competition between the sellers of ETHYL gaso- 
line and the sellers of gasoline to which no tetraethyl lead or ETHYL 
has been added, one of the controlling influences on the purchasing 
public, is the proper opinion as to the comparative value, desirability, 
effectiveness and safety of ETHYL gasoline, as compared with either 
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“ordinary,” “straight run” gasoline or “cracked” gasoline to none 
of which ETHYL has been added. _ 

So-called ETHYL gasoline has been widely used in the United 
States for the last ten years, and its desirability and effectiveness in 
increasing power and eliminating “knock” is well known and under- 
stood by the purchasing public, and it has been found to be entirely 
safe when used as a motor fuel, the use for which it is intended. It is 
no more poisonous or dangerous than any other form of gasoline used 
for that purpose. Notices are placed on all gasoline pumps from 
which ETHYL gasoline is sold, in order that purchasers may be 
warned not to use it for cleaning or other purposes. 

The respondent, as a manufacturer and seller of gasoline which, 
prior to the filing of the complaint in this proceeding, did not contain 
tetraethyl lead or ETHYL, was interested and engaged in presenting 
to the purchasing public all available reasons or arguments against 
or tending to lessen the desirability, effectiveness and safety of gas- 
oline treated with Tetraethyl lead or ETHYL. 

The use of the said ETHYL gasoline destroys to the extent of the 
use thereof, the demand for or sale of “straight run” and “cracked” 
gasoline, such as is manufactured and sold by the respondent, and 
the respondent prior to filing the complaint in this proceeding, was 
therefore, interested in an attempt to create public sentiment adverse 
to the use of gasoline containing tetraethyl lead or ETHYL in order 
that a greater demand might exist for gasoline not so treated. 

Par. 5. Respondent distributes its said product to the ultimate 
purchasers or consumers thereof, largely through wholesale dealers, 
jobbers, and retail merchants. In aid of its sales to such dealers, or 
ultimate dealers, for ultimate use by the consuming public, and for 
the purpose of creating a demand for its own products, in preference 
to gasoline containing chemicals such as tetraethyl or ETHYL, which, 
prior to filing the complaint in this proceeding, it did not manufac- 
ture or sell, respondent caused advertisements to be issued and pub- 
lished in newspapers, magazines, and other publications of wide 
circulation among the general public of the United States. These 
advertisements contain statements, among others, such as_ the 
following: 

WHAT'S CUSHING GOT THAT’S SO NEW 

Cushing’s plant is new—it’s 1935 from stem to stern. We thought it about 
time that today’s motor fuels caught up with today’s motor cars. We never 
believed gasoline had to be doped—and we're anti-narcotic now, so rather than 
sell you an artificially pep’ed-up product we’ve built a plant that’s turning 
out an un-doped high octane gasoline that’s a world beater— 


CUSHING’S A NEW AND SAFER ANTI-KNOCK MOTOR FUEL! NOT 
JUST ANOTHER GASOLINE 
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There’s been plenty of new gasoline, and CUSHING’S not making claims we 
can’t deliver—so we've guaranteed our new high octane anti-knock motor fuel, 
because we know it’s pure undoped power. We could have offered you an 
artificially pep’ed-up product—instead we have spent thousands of dollars on 
a new plant to bring you a gasoline that’s as new as today’s ears. It stands 
on its own merits and needs no dangerous chemicals—hence you can offer it 
to your customers without doubt or fear. 

NEW! WE’LL SAY CUSHING’S GASOLINE IS AS NEW AS TODAY’S 
CARS. 

WHAT DO YOU MEAN ANTI-KNOCK! WITH CUSHING’S NEW GAS- 
OLINE WE NOT ONLY MEAN IT—WE GUARANTEE IT! 

Cushing’s new gasoline needs no BEWARE signs. It’s safe. 

You don’t want to endanger the life of your customers—you DO when you 
use a poisonously doped gasoline, but you DON’T when you offer them 
Cushing’s. 

When we saw the handwriting on the wall we might have gone out of the 
room and mixed up a doped-up gasoline—but we could have hardly put the 
name CUSHING on such a product, so we have spent thousands of dollars on 
a new plant to bring you a high octane and anti-knock motor fuel so good we 
guarantee it. 

But that’s the only way we know how to give you a gasoline of real per- 
formance—not artificially doped-up. 

It stands on its own merits, and needs no dangerous chemicals. 


By said means, respondent has made exaggerated statements to the 
general public, for the purpose of promoting the sale of its own 
products by lessening the consumption by the purchasing public of 
gasoline containing tetraethyl lead or ETHYL, which it did not 
manufacture, or sell prior to the summer of 1936, 

Par. 6. The statements above set forth, together with others of 
similar import and effect, serve to unfairly discourage the purchase 
of gasoline treated with tetraethyl lead or ETHYL fluid, by leading 
the public to believe: 

1. That gasoline other than respondent’s is not safe ; 

2. That gasoline which contains tetraethyl lead or ETHYL is not 
safe ; 

3. That gasoline to which a chemical has been added for the purpose 
of eliminating “knock” is dangerous to the life or health of the pur- 
chaser or user thereof ; 

4, That gasoline to which chemicals have been added is poisonous, 
but that the gasoline of respondent is not; 

5. That gasoline to which a chemical has been added to increase 
its power and to eliminate “knock” is doped, and therefore unsafe 
for use by the consuming public, whereas the gasoline of the respond- 
ent is superior to chemically treated gasoline; 

6. That gasoline treated with tetraethyl lead or ETHYL, which is 
the only or usual chemical used commercially for admixture with gas- 

146756m—39—vol, 24 50 


750 FEDERAL TRADE COMMISSION DECISIONS 
Findings DA he TG. 


oline to eliminate “knock” and to increase its power, is a dangerous 
dope, a narcotic, and injurious to the life or health of purchasers, 
users and the general public; 

7. That gasoline made by the “cracking” process is superior to 
gasoline to which ETHYL or tetraethyl lead has been added. 

Par. 7. The treatment of “straight run” or “ordinary” gasoline, as 
manufactured commercially either by the distillation or skimming 
method, or by the cracking method, by adding thereto tetraethyl lead 
or ETHYL, results in the creation of a high grade anti-knock gas- 
oline, commonly known as ETHYL gasoline, which functions in an 
exceedingly high and efficient manner as fuel for gasoline motors. 
Said ETHYL gasoline is entirely safe to the health of persons 
operating said motors, and to the public in general, when used as 
a motor fuel, and is not narcotic in its effect, or a poisonous dope, 
‘or dangerous to the life or health of a customer, purchaser, user, or 
the general puble. 

Respondent’s refineries at Blackwell and Cushing, Okla., have a 
daily capacity of approximately 6,200 barrels of crude oil per day 
by the “distillation” process. In addition to this, its plant at Cush- 
ing has a daily capacity of 2,000 barrels per day, produced by the 
“cracking” process. Respondent’s production capacity for “cracked” 
gasoline is, therefore, approximately one-third of its capacity for 
producing “straight run” gasoline by the distillation process. 

Only a portion, therefore, of the gasoline produced by the respond- 
ent is made by the cracking process, or by its new plant or refinery, 
or by a new addition to an old refinery, the balance and greater part, 
being made by straight distillation process, one of the oldest processes 
known in the petroleum refining industry. 

Par. 8. The aforesaid representation, made by respondent in its 
advertising, as above described, have the tendency to mislead, and 
have misled retailers, and other dealers in gasoline and a substantial 
portion of the purchasing public, into the erroneous beliefs that said 
statements and representations, or any of them, as set forth in para- 
graph 5 above, are true and that gasoline treated with tetraethyl 
lead or other chemicals to increase its power or to eliminate “knock” 
is undesirable, inefficient, doped, harmful, poisonous, narcotic in its 
effect, and dangersous to the health or life of customers when used 
for the purpose for which gasoline motor fuel is intended; and that 
all of the gasoline manufactured by respondent is high test, or high 
octane gasoline obtained by a new “cracking” process which is safe 
and is superior to ETHYL gasoline or gasoline to which tetraethyl 
lead has been added, or to straight run gasoline. 
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Further, said representations have the tendency to induce the 
public to purchase gasoline not so chemically treated, because of such 
erroneous beliefs, brought about as hereinabove set out, and to 
unfairly divert trade to the sellers of straight or ordinary gasoline 
and to the sellers of “cracked” gasoline, including the respondent, 
and its customers, from sellers of gasoline treated with tetraethyl 
lead or ETHYL. As a result thereof, substantial injury has been 
done by respondent to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 9. Gasoline of sundry competitors of respondents likewise 
engaged in commerce as herein set out who use both the “distillation” 
and “cracking” processes in the manufacture of their products, has 
been sold and distributed to the consuming public in the various States 
of the United States and in the District of Columbia in competition 
with respondent’s gasoline but without such false and _ fictitious 
representations as to the “newness” of their product and without 
representing that all of their gasoline is “high test” or “high octane” 
or superior to all other gasoline, when such is not the case, and 
without unfairly disparaging the products of manufacturers of gas- 
oline who add tetraethyl lead or ETHYL to their product for the 
purpose of eliminating “knock” and increasing its power. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Cushing Re- 
fining & Gasoline Company, are to the prejudice of the public and 
of respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, and the agreed stipulation of facts entered into between 
the respondent herein, Cushing Refining & Gasoline Co., by its 
attorney of record, and W. T. Kelley, Chief Counsel for the Commis- 
sion, which provides, among other things that without further 
evidence or other intervening procedure, the Commission may issue 
antl serve upon the respondent herein findings as to the facts and 
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conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of an act 
of Congress, approved September 26, 1914, entitled, “An Act to 
create a Federal Trade ba paseey & flotesie its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, Cushing Refining & Gasoline 
Co., its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution of its gasoline in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing: 

1. That gasoline to which tetraethyl lead, or ETHYL fiuid has 
been added for the purpose of pelosi 2 said gasoline, is a narcotic 
or has narcotic effects, is “doped up” or is poisonous, unsafe or 
dangerous to the life or health of persons using the same for motor 
fuel; 

2. Using any language calculated to intimate or suggest that 
gasoline treated with tetraethyl lead or ETHYL fluid is unsafe for 
sale to or use by the public as a motor fuel, in the manner prescribed 
by: law ; 

3. That all of the gasoline produced by it is manufactured by the 
“cracking” process ; 

4, That all of the gasoline produced by it is made by a new process 
and consists of what is commonly known as “high test,” “high octane” 
or “anti knock” gasoline and that all of its eusoline is superior as 
motor fuel to that type of gasoline commonly known as “ETHYL” 
gasoline; 

5. That gasoline made by the “cracking” process is superior as a 
motor fuel to gasoline of equal octane value to which tetraethyl lead 
or “ETHYL” has been added. 

It is hereby further ordered, That the respondent Cushing Refin- 
ing & Gasoline Co., a corporation, shall within 60 days from the date 
of the serving upon it of this order, file with the Commission, its 


report in writing stating the manner and form in which it shall have 
complied with this order. 


; 
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JOSEPH LEWIN, TRADING AS LEEV-NO-RING CHEMICAL 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2924. Complaint, Sept. 17, 1936—Decision, Feb. 17, 1937 


Where an individual, engaged in preparation of cleaning fluid, and offer and 
sale thereof— 

Caused his trade name, including words “Leev-No-Ring” to appear on labels 
affixed to containers of his product, and featured same in circulars, folders, 
and other forms of printed matter published and circulated by him among 
the general public, and represented that his said fluids could be used 
safely and without injury to the most delicate fabrics or materials, and 
would remoye all grease spots instantly and without injury to such fabrics, 
and would not in any instance leave a ring, facts being his said product, 
used on fabrics dyed with non-fast or fugitive dyes, did affect colors 
thereof by causing same to bleed or run, and in case of certain fabrics 
did leave appearance of a mark or ring thereon; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers thereof into belief that said fluids could be used safely and 
without injury and with results claimed therefor, as above set forth, and 
to induce purchase of his said products in such erroneous beliefs, and with 
effect of thereby diverting trade to him from competitors, including those 
who, as manufacturers, compounders, sellers, and distributors of like and 
similar products, truthfully advertise and represent the nature, merit, and 
yalue of their respective products, or do not advertise and represent that 
the same have merit or value which they do not possess; to the substantial 
injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Mr. Clyde L. Rogers, of Washington, D. C. and Mr, David S. 
Andron, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tembet 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes, “the Fed- 
eral Trade Commission having reason to believe that Joseph Lewin 
has been and is using unfair methods of competition in commerce as 
“eommerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
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interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrarnu 1. Joseph Lewin, hereinafter referred to as respondent, 
is an individual trading as Leev-No-Ring Chemical Company, hav- 
ing his office and principal place of business located at 207 West 17th 
Street, in the city of New York, in the State of New York. Respond- 
ent for more than one year last past has been, and still is, engaged 
in the preparation of Cleaning Fluids and offering said products for 
sale and selling the same, in commerce between the State of New York 
and the several States of the United States and in the District of Co- 
lumbia. When said products are sold, respondent transports or 
causes the same to be transported from his place of business in the 
State of New York to the purchasers thereof located in States of the 
United States other than the State of New York and in the District 
of Columbia. There has been for more than one year last past, and 
still is, a constant current of trade and commerce in said products so 
compounded by respondent, between and among the various States of 
the United States and in the District of Columbia. Respondent is 
now and for more than one year last past has been in substantial 
competition with other individuals, and with partnerships, corpora- 
tions, and firms engaged in the manufacture and compounding of 
like and similar products and in the sale thereof in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent, in soliciting the sale of and selling his cleaning fluids 
and for the purpose of creating a demand upon the part of the con- 
suming public for said products, adopted as and for a trade name 
under which to carry on business the words, “Leev-No-Ring Chemi- 
cal Company.” Respondent causes and for more than one year last 
past has caused said trade name containing the hyphenated words 
“Leev-No-Ring” to appear on labels affixed to the containers of his 
products. Said trade name is also featured in circulars, folders, and 
other forms of printed matter relating to such products which 
respondent issues, publishes, and circulates and has issued, published, 
and circulated to and among the general public of the United States. 
The respondent makes and has made to the general public many other 
unfair, false, and misleading statements with reference to the value 
and merits of his said products, a portion of which are as follows: 

LEEV-NO-RING The Perfect Cleaning Fluid NON-INJURIOUS To The Most 
Delicate Materials. 


LEEYV-NO-RING is safe on silks and artificial silks as well as on all delicate 
fabrics. Dries thoroughly leaving NO-RING. 
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Removes all grease spots instantly without injury to the most delicate fabric. 

Will not injure the most delicate fabrics. 

Par. 3. The statements and representations set forth in paragraph 
2 hereof have the capacity and tendency to mislead and deceive 
purchasers and prospective purchasers of respondent’s products into 
the belief: 

(a) That the respondent’s cleaning fluids can be used safely and 
without injury to the most delicate fabrics or materials; 

(6) That respondent’s cleaning fluids when used will remove all 
grease spots instantly without injury to the most delicate fabrics; 

(c) That the respondent’s cleaning fluids when used will not in 
any instance leave a ring; 


whereas, in truth and in fact, respondent’s said products when used 
on fabrics dyed with certain kinds of dye, such as non-fast or fugi- 
tive dyes, does affect the colors of such fabrics by causing the same 
to bleed or run. Nor is it true, as represented, that the use of 
respondent’s said products on certain fabrics does not result in the 
appearance of a mark or rmg on such fabrics. In truth and in fact, 
in either or in both of these ways such fabrics are in fact injured 
by the use of respondent’s said products thereon. 

Par. 4. There are among the competitors of the respondent in 
interstate commerce manufacturers, compounders, and distributors of 
like and similar products who truthfully advertise and represent the 
nature, merit, and value of their respective products. There are also 
among such competitors of the respondent manufacturers com- 
pounders and distributors of like and similar products who do not 
advertise and otherwise represent that such products have merit or 
value which they do not have. 

Par. 5. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para- 
graph 8 hereof and into the purchase of respondent’s products in such 
beliefs. Thereby trade is diverted by respondent from respondent’s 
competitors in interstate commerce referred to in paragraph 4 and 
as a consequence thereof substantial injury is done by respondent to 
competition in interstate commerce. 

Par. 6. Said acts and practices of respondent are all to the preju- 
dice of the public and respondent’s competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress entitled “An Act to create.a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on September 17, 1936, issued, and on 
September 21, 1936, served its complaint in this proceeding upon 
respondent, Joseph Lewin, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations of 
the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and the substitute answer briefs and oral arguments of 
counsel having been waived, and the Commission having duly con- 
sidered the same and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragrarx 1. Joseph Lewin, hereinafter referred to as respondent, 
is an individual trading as Leev-No-Ring Chemical Company. His 
office and principal place of business is located at 207 West 17th 
Street, in the city of New York, in the State of New York. For more 
than one year last past he has been, and still is, doing business under 
the name and style of Leev-No-Ring Chemical Company. In the 
operation of this business he has been and is engaged in the prepara- 
tion of cleaning fluids and offers and has offered said products for 
sale and sells same in commerce between the State of New York and 
the several States of the United States, and in the District of 
Columbia. 

When said products are sold, respondent transports or causes the 
same to be transported from his place of business in the State of New 
York to purchasers thereof located in States of the United States other 
than the State of New York, and in the District of Columbia. There 
has been for more than one year last past, and there still is, a constant 
current of trade and commerce in said products so compounded by 
respondent, between and among the various States of the United 
States, and in the District of Columbia. Respondent is now, and for 
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more than one year last past has been, in substantial competition 
with other individuals, and with partnerships, corporations, and firms 
engaged in the manufacture and compounding of like and similar 
products and in the sale thereof in commerce between and among the 
various States of the United States, and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent, in soliciting the sale of and selling his cleaning fluids 
and for the purpose of creating a demand upon the part of the con- 
suming public for said products, adopted as and for a trade name 
under which to carry on business the words, “Leey-No-Ring Chemical 
Company.” Respondent causes and for more than one year last past 
has caused said trade name containing the hyphenated words “Leev- 
No-Ring” to appear on labels affixed to the containers of his product. 
Said trade name is also featured in circulars, folders, and other forms 
of printed matter relating to such products which respondent issues, 
publishes and circulates and has issued, published, and circulated to 
and among the general public of the United States. The respondent 
makes and has made to the general public many other deceptive and 
misleading statements with reference to the value and merits of his 
said products. Among the claims thus advertised by respondent for 
the purpose of inducing members of the public to purchase his 
products, are the following: 

LEEV-NO-RING The Perfect Cleaning Fluid NON-INJURIOUS To The Most 
Delicate Materials. 

LEEYV-NO-RING is safe on silks and artificial silks as well as on all delicate 
fabrics. Dries thoroughly leaving NO-RING, 

Removes all grease spots instantly without injury to the most delicate fabric, 

Will not injure the most delicate fabrics. 

Par. 3. The statements and representations set forth in paragraph 
2 hereof have the capacity and tendency to mislead and deceive pur- 
chasers and prospective purchasers of respondent’s products into the 
belief : 

(a) That the respondent’s cleaning fluids can be used safely and 
without injury to the most delicate fabrics or materials; 

(6) That respondent’s cleaning fluids when used will remove all 
grease spots instantly without injury to the most delicate fabrics; 

(c) That the respondent’s cleaning fluids when used will not in any 
instance leave a ring; 

In truth and in fact, respondent’s said products when used on 
fabrics dyed with certain kinds of dye, such as non-fast or fugitive 
dyes, does affect the colors of such fabrics by causing the same to 
bleedorrun. Nor isit true, as represented, that the use of respondent’s 
said products on certain fabrics does not result in the appearance of 
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a mark or ring on such fabrics. In truth and in fact, in either or 
in both of these ways such fabrics are in fact injured by the use of 
respondent’s said products thereon. 

Par. 4. There are among the competitors of the respondent in 
commerce as herein set out, manufacturers, compounders, sellers and 
distributors of like and similar products who truthfully advertise 
and represent the nature, merit, and value of their respective products. 
There are also among such competitors of the respondent, manufac- 
turers, compounders, sellers and distributors of like and similar 
products who do not advertise and otherwise represent that such 
products have merit or value which they do not have. 

Par. 5. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para- 
graph 3 hereof and into the purchase of respondent’s products in 
such beliefs. Thereby trade is diverted by respondent from respond- 
ent’s competitors in interstate commerce referred to in paragraph 
4 and as a consequence thereof substantial injury is done by respond- 
ent to competition in interstate commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Joseph Lewin, 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein, dated January 26, 1937, by respondent, admitting all the 
material allegations of the complaint to be true, and waiving the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, Joseph Lewin, trading as Leey- 
No-Ring Chemical Company, his representatives, agents, and em- 
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_ployees, in connection with the offering for sale, sale, and distribu- 
tion of his cleaning fluids in interstate commerce or in the District 
of Columbia do forthwith cease and desist from: 
Representing through the use of the phrase “Leev-No-Ring” in its 
trade name, on its stationery, advertising matter or on the labels 
_ attached to the containers in which it sells and ships its said cleaning 
fluid, or in any other manner by words or phrases of like import 
that: 

(a) The respondent’s cleaning fluids can be used safely and with- 
out injury to the most delicate fabrics or materials; 

(6) Respondent’s cleaning fluids when used will remove all grease 
spots instantly without injury to the most delicate fabrics; 

(c) The respondent’s cleaning fluids when used will not in any 
instance leave a ring; 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


GULF COAST OIL COMPANY OF MISSISSIPPI, INC., AND 


ANTHONY PACIERA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2860. Complaint, June 30, 1936—Decision, Mar. 3, 1937 


Where a corporation, long engaged in sale and distribution of gasoline and 


(a) 


motor oils in bulk to retail dealers for resale and to consumers for use in 
States of Louisiana, Mississippi, and Alabama, had built up, as Gulf Refin- 
ing Company, a wide reputation and extensive good-will among users of its 
products, and said products were well and favorably known to public 
generally, and sign, in form of metal disk colored orange and bearing the 
one word “Gulf” in large black or dark blue shaded letters, and usually 
suspended in front of stations selling its products and on its equipment 
generally, constituted special feature of its advertising, used to great ad- 
vantage for many years, and prospective customers had long been urged, 
through various mediums, to buy “At the Sign of The Orange Disk”, and 
printed reproduction thereof was used to identify all its products and was 
painted upon its tanks, trucks and other equipment in letters of same 
character and color as those on the disk itself, and where its said products 
included brands designated by it as “Gulf Supreme Motor Oil” and “Guif- 
pride Oil’, and said names had long been featured by it in all forms of its 
advertising, at great expense, and were definitely associated with and 
formed an important part of general public’s conception of it and its prod- 
ucts, aS similarly had been featured and was associated, ete., name of its 
“Gulf No-Nox Ethyl,” under and by which name it designated “ethyl” gas 
composed of mixture of gasoline and tetraethyl lead, in common with other 
competitors who used word “ethyl” as part of their brand names under 
which they offered their respective “ethyl,” 75 octane, or better, premium, and 
well and favorably known gasolines to consuming public; and thereafter a 
corporate competitor engaged in sale and distribution of gasoline and motor 
oils to dealers purchasing in bulk for resale and to consumers for use, and 
in supplying filling stations which it operated in Louisiana, Mississippi, and 
Alabama in substantial competition with said first-named corporation and 
with others similarly engaged, and the president of said corporate com- 
petitor, in active charge of its affairs and controller and director of all 
its policies and business operations, and originator of the various forms 
of advertising and business methods adopted by such competitor— 

Featured in all of said competitor’s display advertising and on signs at 
various of its stations and on gasoline pumps, trucks, and other equipment, 
word “Gulf,” either alone or in printed letters substantially larger than 
those of other words in connection with which used, and invariably in 
shaded letters of same type and color, substantially, as those used by said 
first-named corporation in its printing and use of word “Gulf,” and exten- 
Sively advertised as “Gulf Supreme Gasoline” one brand, and in its ad- 
vertising thereof on signs posted in and about the various filling stations, 


760 


GULF COAST OIL CO. OF MISSISSIPPI, INC., ET AL. 761 
Syllabus 


illuminated at night, frequently, featured word “Gulf,” with letters thereof 
twice as large as other two words, and word “Supreme” in “quotations,” 
and, at times, with its own corporate name of “Gulf Coast Oil Company of 
Mississippi” in letters about one-third size of words “Supreme” and “Gaso- 
line,” and word “Gulf” in same type and coloring as those used by said first- 
named corporation, and advertised said “Gulf Supreme Gasoline” through 
radio broadcast programs capable, in case of some, of being heard over 
entire United States, without mention, as a rule, of its own corporate name 
in course thereof, in which listeners were advised of location of stations at 
which its said products might be obtained, and designated and advertised 
extensively in newspapers of interstate circulation and in other ways its 
so-called “Gulf Ether Gasoline,’ name of which was featured on gasoline 
pumps located at its various stations in aforesaid States, and made use of 
terms “Pride of the People’ and “‘Gulf ‘Pride’ Motor Oil” in designation and 
advertisement of certain oils sold by it, notwithstanding fact neither Gulf 
Refining Company nor Ethyl Gasoline Corporation had given their permis- 
sion to said competitor and its aforesaid president to use terms “Gulf,” 
“Gulf Supreme Motor Oil,” “Gulfpride Oil,” “Gulf No-Nox Ethyl Gasoline” 
or “Ether” in designating the various gasoline and motor oil products of 
said corporate competitor and its said president, manager and controller ; 


With capacity and tendency, by reason of said acts and practices of said 


(v) 


corporate competitor and its said president in imitating and simulating 
products of said first-named corporation and of other distributors selling 
various types of “Ethyl” gasoline, through such colorable imitations and 
simulations of aforesaid trade names and brand names for various gasolines 
and motor oils sold by said first-named corporation over a period of many 
years, and, in aforesaid use of term “Ether,” of registered trade name 
“Ethyl” of said Ethyl Gasoline Corporation and its various licensees, to 
confuse and mislead trade and public generally with respect to nature, 
quality, and origin of various products sold by such corporate competitor, 
and with result that, under ordinary conditions prevailing in usual course 
of business in sale of gasolines and motor oils, members of public might be 
induced, by reason of such simulation and imitation of trade names and 
trade marks, to buy said corporate competitor’s gasoline, motor oil and 
other products as and for such products distributed and sold by said first- 
named corporation, its agents and dealers, or as and for gasoline distributed 
by competitors of it and licensees of said Ethyl Gasoline Corporation; and 
Represented, in all of their advertising, radio broadcasts, newspaper ad- 
vertising, and otherwise, that said corporate competitor's “Gulf Ether 
Gasoline” tested 70 octanes and was equivalent to high test premium gaso- 
line and to “Ethyl” gasoline for which premium is charged, facts being its 
said product, principal type of gasoline eventually sold by it, was produced 
by adding small quantities of commercial ether to ordinary gasoline, and 
that the small and insignificant amount of ether added did not affect gaso- 
line involved to any noticeable extent and was not beneficial thereto and 
did not increase value, potency or power thereof, make same any more 
beneficial to automobile motors, or decrease tendency thereof to knock or 
detonate, and was not comparable in efficiency to gasoline to which tetra- 
ethyl lead has been added in such quantities as to raise octane rating 
thereof to 75, but, on contrary, disclosed ratings ranging, at different times 
and tests, from 66 to 68 or 69; 
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With tendency and capacity to mislead a substantial portion of purchasing | 
public into erroneous beliefs that said representations were true and that 
said “Gulf Ether Gasoline’ was comparable in value to and gave equal | 
performance with various types of high test premium gasoline and ethyl 
gasoline, and with result, as a direct consequence of such mistaken and 
erroneous beliefs, induced by such acts and representations, that a number | 
of the consuming public purchased a substantial volume of said “Gulf | 
Ether Gasoline’ and trade was unfairly diverted to said corporate com- 
petitor and its aforesaid president and manager from competitors engaged 
in business of distributing and selling various types of high test premium 
and ethyl gasolines, and who truthfully advertise their products, and from 
competitors engaged in distribution and sale of ordinary grades of gasoline 
who truthfully advertise, as to both quality and efficiency of performance, 
their respective products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John J. Keenan, trial examiner. 
Mr. J. T. Welch for the Commission. 


Titche & Titche, of New Orleans, La., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Gulf Coast 
Oil Company of Mississippi, Inc., a corporation, and Anthony Paciera, 
an individual, hereinafter designated as respondents, are now, and 
have been, using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating the charges in that respect as 
follows: 

Paracrary 1. Respondent, Gulf Coast Oil Company of Mississippi, 
Inc., is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Mississippi, with its prin- 
cipal office and place of business at 3331 St. Charles Avenue, in the 
city of New Orleans, State of Louisiana. Respondent, Anthony 
Paciera, residing in the city of New Orleans, State of Louisiana, is 
the president of the respondent corporation and is actively in charge 
of said corporation and directs and controls all of its policies and 
operations. He is the originator of the various forms of advertising 
and business methods which have been adopted and followed by the 
respondent corporation. Respondents are now, and have been since. 
on or about January 1, 1933, engaged in the business of selling and. 
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distributing gasoline, kerosene, motor oil, and similar products, in 
bulk to dealers purchasing for resale and to consumers for use. 
Par. 2. Said respondents, being engaged in business as aforesaid, 
cause said gasoline, kerosene, and motor oil, when sold, to be trans- 
ported from their office and principal place of business, or from their 
storage tanks located in the State of Louisiana, to purchasers thereof 
located at various points in other States of the United States. There 
is now, and has been at all times since the organization of respondent 
corporation, a constant current of trade and commerce in said gaso- 


_ line, kerosene and motor oil, so distributed and sold by the respondents, 


between and among the various States of the United States. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now, and have been, in substantial competition with other 
corporations, firms, and individuals, likewise engaged in the business 
of distributing and selling gasoline, kerosene and motor oil, in bulk 
to retail dealers for resale and to consumers for use, in commerce 
among and between the various States of the United States. 

Par. 4. During all the time since the organization and incorpora- 
tion of respondent corporation, and for many years prior thereto, 
the Gulf Refinmg Company, a corporation, maintaining its head- 
quarters in Pittsburgh, State of Pennsylvania, and one of the com- 
petitors referred to in paragraph 3 hereof, has been engaged in 
the distribution and sale of gasoline, kerosene and motor oil, in bulk 
to retail dealers for resale and to consumers for use, particularly in 
the States of Louisiana, Mississippi, and Alabama. Since its organi- 
zation, and for a period of more than thirty years, said Gulf Refining 
Company has built up a wide reputation and extensive good-will 
among the users of the products it sells and said products are well 
known to the public generally. 

Early in its business career, the Gulf Refining Company adopted 
the colors yellow or orange as the colors of its plants and equipment 
generally, including ‘its filling stations, some of which are owned 
by it, some of which are merely operated by it, and some of which 
merely sell its products. The uniform color of its stations and 
equipment became identified with the company and grew to be 
an important part of its plan of advertising. A special feature 
of its advertising that has been used to great advantage is a sign, 
in the form of a metal disk, colored orange and bearing the one 
word “GULF” in black or dark blue shaded letters. The sign is 
usually suspended in front of the stations selling the products of 
the company and prospective customers have been urged through 
various mediums, over a period of many years, to buy—“At the 
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Sign of the Orange Disk.” The printed reproduction of the disk 
is the trade-mark used to identify all the products of the company 
and is painted upon its tanks, trucks and other equipment. For a 
period of at least ten years, all of the storage tanks, gasoline pumps, 
tank trucks, and the woodwork of the filling stations owned by the 
company, have been painted a uniform shade of orange, the same 
as that of the disk above referred to and described. The petroleum 
products distributed and sold by the Gulf Refining Company are 
certain brands of gasoline and motor oil designated by it as “Gulf 
Supreme Motor Oil,” “Gulfpride Oil,” “Gulf Ethyl Gasoline,” and 
“No-Nox Ethyl Gasoline.” These products, and the names by which 
they are designated, have for a long time past, and are now, featured 
by the company in all forms of its advertising and are definitely 
associated with and form an important part of the general public’s 
conception of the Gulf Refining Company and its products. 

The gasoline sold by the Gulf Refining Company under the names 
“Gulf Ethyl Gasoline” and “No-Nox Ethyl Gasoline” are composed 
of a mixture of ordinary gasoline and tetraethyl lead. Tetraethyl 
lead is added to the ordinary gasoline for the purpose of increasing 
the efficiency of such ordinary gasoline as a fuel for modern type 
motors. 

Gasoline to which tetraethyl lead has been added is also extensively 
advertised and sold by other competitors of the respondents and the 
use of the word “Ethyl” in advertising and designating said gaso- 
line products, to which tetraethyl lead has been added, forms a dis- 
tinctive and valuable advertising asset. The superior quality of, and 
the superior performance given by, various types of “Ethyl” gaso- 
line, are well known to, and appreciated by, the consuming public 
generally. 

Par. 5. Since about January 1, 1933, the respondents have caused 
the corporate respondent’s stations, gasoline pumps, tank trucks, and 
other equipment, to be painted the same shade of orange color as 
that used by the Gulf Refining Company over a period of many years, 
as herein set out in paragraph 4. Respondents have also featured, 
and continue to feature, in all of the corporate respondent’s display 
advertising, the word “GULF,” either alone or in print substantially 
larger than that of the other words in connection with which it is 
used. The word is written always in shaded letters of the same type 
and is printed in black or deep blue colors substantially the same as 
the letters and colors used, as herein set out, by said Gulf Refining 
Company. Respondents have also made use of an orange colored 
disk similar to that described as having been used by the Gulf Re- 
fining Company for many years, as part of corporate respondent’s 
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equipment, in their stations and have their trade-mark or insignia 
painted on their pumps, tank trucks, and other equipment. This disk 
bears printed thereon in prominent letters the one word “GULF,” 
written in letters similar to those described with reference to the 
respondents’ use of the same word on all of their other equipment. 
Respondents have also made use of a disk, the upper half of which 
disk is colored the same shade of orange as that used by the Gulf 
Refining Company and the lower half colored black. 

Respondents have also extensively advertised one brand of the 
corporate respondent’s gasoline products as “Gulf Supreme Gaso- 
line.” The name of this brand of gasoline is featured on signs posted 
in and about the various filling stations and is painted on the gasoline 
pumps and other equipment. The word “Supreme” on these signs is 
emphasized generally by enclosing the said word in quotation marks. 
The advertising of this brand of gasoline has been, and now is, 
conducted further by means of radio broadcasts from stations of 
sufficient power to carry the programs emanating therefrom to, into 
and through States of the United States other than the State of 
Louisiana, so as to be received and heard by radio listeners residing 
in said other States. In all or in some of said broadcasts, the cor- 
porate respondent’s name is not mentioned. The broadcast is devoted 
entirely to advertising the brand “Gulf Supreme Gasoline” and call- 
ing attention to the location of gasoline stations at which it may be 
obtained. On signs prominently displayed at all of its stations, the 
corporate respondent has made use of the word “GULF” in letters 
much larger than all other letters on the sign and has used the words 
“Supreme Gasoline” in letters also larger than the remaining words 
on the sign. The respondents’ corporate name, Gulf Coast Oil Com- 
pany of Mississippi, Inc., is displayed on said sign in letters con- 
siderably smaller and less prominently displayed than the other 
words herein referred to. 

One of the principal types of gasoline sold by the corporate re- 
spondent is designated and advertised extensively as “Gulf Ether 
Gasoline.” The gasoline pumps at the corporate respondent’s various 
stations are painted the uniform orange color similar to that used by 
the Gulf Refining Company with the following words printed 
thereon—“Gulf Ether Gasoline.” The “Gulf Ether Gasoline” is 
produced by adding a small quantity of ether to a tank car of approxi- 
mately 8,000 gallons of ordinary gasoline. The amount of ether 
added to said gasoline forms a small and insignificant part of the 
total volume of said gasoline when mixed and is not added in 
sufficient quantities to materially or substantially affect said gasoline 
in any beneficial manner. 
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Respondents sell the gasoline designated by them as “Gulf Ether 
Gasoline” as and for “Ethyl Gasoline,” though said gasoline does not 
perform with the same efficiency as gasoline to which tetraethy! lead 
has been added, as herein set out in paragraph 4, and is inferior in 
quality and in performance to “Gulf Ethyl Gasoline” and “Gulf No- 
Nox Ethyl Gasoline.” The word “ether” when used in conjunction 
with the words “Gulf” and “Gasoline” is a colorable imitation and 
simulation of the term “Ethyl Gasoline” as rightfully used by many 
of the competitors of the respondents. 

The respondents have also made use of the terms “Pride of the 
People” and “Gulf ‘Pride’ motor oil” to designate types of motor oil 
sold by the corporate respondent. Signs and equipment, including 
oil containers, oil pumps, tank wagons, and other equipment, display 
the term “Gulf Coast Oil Company—Pride of the People.” Certaim 
of the corporate respondent’s tank wagons also display, printed in 
large letters thereon, the words “Gulf Pride Oil Company.” Re- 
spondents have also advertised certain of their motor oil products as 
“Gulf ‘Pride’ motor oil” in newspapers of general circulation through- 
out the various States of the United States. 

Par. 6. The Gulf Refining Company has spent large sums of 
money in painting all of its stations, pumps, tank trucks, and other 
equipment, a uniform shade of orange and in extensively advertising. 
through newspapers, advertising booklets, radio broadcasts, and 
through other advertising media, its products such as “Gulf Supreme 
Motor Oil,” “Gulfpride Oil,” “Gulf Ethyl Gasoline,” and “No-Nox 
Kthyl Gasoline.” All of said terms and brand names, and said orange 
color scheme, are well and favorably known to the purchasing public 
and are associated with the equipment and products of said Gulf 
Refining Company by said purchasing public and form assets of great 
value to it. It has neither given its permission to the respondents for 
the use of said color scheme in painting stations, pumps, tank trucks. 
or other equipment, nor has it given its consent to the use of the 
terms “Gulf Supreme Motor Oil,” “Gulfpride Oil,” “Gulf Ethyl Gaso- 
line,” and “No-Nox Ethyl Gasoline” in designating the respondent’s 
various gasoline and motor oil products. 

The use by the respondents of said orange color scheme in painting 
their stations, pumps, tank trucks, and other equipment, and the use 
of the terms or brand names “Gulf,” “Gulf Supreme Gasoline,” “Gulf 
Ether Gasoline,” “Pride of the People,” “Gulf Coast Motor Oil,” 
“Gulf Pride Oil Company,” and “Gulf ‘Pride’ Motor Oil,” are such 
as to be colorable imitation and simulations of the color scheme 
adopted and used over a period of many years by the Gulf Refining 
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Company and of the products advertised and sold by the Gulf 
| Refining Company over a like period. 

Par. 7. The acts and practices of the respondents, as hereinabove 
detailed, are such as to cause the corporate respondent’s stations, 
pumps, tank trucks, and other equipment, to be imitations and simu- 
| lations, in many particulars, of the stations, pumps, tank trucks, and 
| other equipment, of the Gulf Refining Company and are of such a 
character as to cause the corporate respondent’s products to imitate 
| and simulate the products of the Gulf Refining Company and other 
| competitors of the respondents selling various types of ethyl gaso- 
line. The acts and practices of the respondents, and their imitation 
of the equipment and products of their competitors, have the capacity 
and tendency to confuse, deceive and mislead the trade and the public 
generally, under the ordinary conditions prevailing in the usual 
course of business, in the sale of gasoline, motor oil and similar 
products, and as a result thereof members of the trade and of the 
public may be and they are induced, by reason of such imitation and 
simulation, to buy the corporate respondent’s gasoline, motor oil, and 
other products, in the belief that they are purchasing gasoline, motor 
oil, and other products, distributed and sold by the Gulf Refining 
~ Company, its agents and vendees, and by other competitors of the 
respondents. As a result thereof, trade has been unfairly diverted 
from respondents’ competitors and from dealers in the products of 
respondents’ competitors, to the respondents and to the dealers in 
their products, all to the injury of the public and to the injury of 
competition, in commerce among and between the various States of 
the United States. 

Par. 8. Various types of gasoline perform with varying degrees of 
efficiency. The quality or grade of gasoline, with respect to elimi- 
nating knocking or “detonation,” is susceptible of measurement and 
determination. This standard of measurement is expressed in terms 
of octane value. The gasoline having the highest octane rating is con- 
sidered by the trade, and the purchasing public, to be the best and 
commands a higher price or premium accordingly. 

Gasolines to which tetraethy] lead is added, and which are sold to 
the trade and public as ethyl gasoline, have an octane rating of not 
less than 75. 

The respondents, in all of their advertising, radio broadcasts, news- 
papers, and otherwise, represent that “Gulf Ether Gasoline” tests 70 
octane and is equivalent to high-test premium gasoline and to ethyl] 
gasoline for which a premium is charged. In truth and in fact, re- 
spondents’ “Gulf Ether Gasoline” does not test 70 octane and is not 
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comparable to either ethyl gasoline or other high-test premium gaso- 
lines in performance and in eliminating or reducing knocking and de- 
tonation. The amount of ether contained in respondent corporation’s 
“Gulf Ether Gasoline” is so small as to not materially improve either 
the starting ability or to appreciably affect the detonating tendency 
of the base gasoline to which the ether is added. The ether added 
to the respondents’ gasoline does not materially contribute in any way 
so as to increase the efficiency of the performance of such gasoline 
when used. 

Par. 9. The false and misleading statements and representations 
made by the respondents, with reference to the quality of the corpo- 
rate respondent’s “Gulf Ether Gasoline” and its effectiveness in use, 
as hereinabove set out, in offering for sale and selling said “Gulf 
Ether Gasoline,” were, and are, calculated to, and had, and now have, 
the tendency and capacity to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous belief that said repre- 
sentations are true, and that said “Gulf Ether Gasoline” is compara- 
ble in value to and gives equal performance with, various types of 
high-test gasolines and ethyl gasoline. Further, as a direct consequence 
of the mistaken and erroneous beliefs induced by the acts and repre- 
sentations of the respondents, a number of the consuming public have 
purchased a substantial volume of corporate respondent’s “Gulf Ether 
Gasoline” with the result that trade has been unfairly diverted to 
the respondents from competitors engaged in the business of distrib- 
uting and selling various types of high-test gasolines and ethyl gaso- 
lines, and who truthfully advertise their products, and also from com- 
petitors engaged in the distribution and sale of ordinary grades of 
gasoline, who truthfully advertise their respective products, both as 
to quality and efficiency of performance. As a result thereof, sub- 
stantial injury has been, and is now being, done by respondents in 
competition, in commerce among and between the various states. 

Par. 10. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents’ competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and intent 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” . 


Report, Finpinés as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
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Federal Trade Commission, on June 30, 1936, issued and served its 
“complaint in this proceeding upon the ebbeadenis Gulf Coast Oil 
Company of Mississippi, Inc., and Anthony Paciera, charging them 
| “with the use of unfair methods of competition in commerce in viola- 
| tion of the provisions of said act. After the issuance of said com- 
| plaint, and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by J. T. Welch, attorney for the Commission, before John 
J. Keenan, an examiner of the Commission theretofore duly desig- 
nated by it, and in opposition to the allegations of the complaint by 
Bernard Titche, Jr., attorney for the respondents; and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, on February 17, 1937, the respond- 
ents filed a motion for permission to withdraw the answer thereto- 
fore filed and to substitute therefor an answer admitting all of the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure. The 
Commission, by order entered herein, granted respondents’ motion, 
and said substitute answer was duly filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on said complaint, testimony and other 
evidence and said substitute answer and the Commission having duly 
considered the same, and being fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary. 1. Gulf Coast Oil Company of Mississippi, is a cor- 
poration organized, existing and doing business under the laws of 
the State of i icatetraeye Its principal office and place of business is 
located at 3331 St. Charles Avenue, in the city of New Orleans, La. 
Anthony Paciera is a resident of the city of New Orleans, La., and is 
president of the corporate respondent. He is actively in charge of 
its affairs and directs and controls all of its policies and business oper- 
ations. He is the originator of the various forms of advertising and. 
business methods which have been adopted and followed by the cor- 
porate respondent. Since about January 1, 1933, the respondents have 
been continuously engaged in the business of Piting and distributing 
gasoline and motor oils both to dealers purchasing in bulk for resale 
and to consumers for use. The present customers of the corporate 
respondent who purchase these products for resale to the consuming 
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public are: Hospital Grocery, Gulfport, Miss. ; Smith Brothers, 
Landon, Miss.; and Weider Service Station, Ocean Springs, Miss. 
The corporate respondent also operates a number of automobile service 
stations, commonly known as filling stations, in the city of New 
Orleans, La., and in ten or fifteen other cities or towns in that State. 
It also operates stations in the cities of Biloxi, St. Louis, Picayune, 
Poplarville, and Hattiesburg in the State of Mississippi, and in the 
cities of Mobile and Birmingham in the State of Alabama. 

Par. 2. The corporate respondent causes said gasoline and motor 
oils, when sold, to be transported from its office and principal place of 
business, or from its storage tanks located in the State of Louisiana, 
or from the refinery or other seller from whom it purchases said prod-, 
ucts, to the purchasers thereof located at various points in States of 
the United States other than the State of Louisiana or other than the 
State of origin of said shipment. When dealers, purchasing for re- 
sale, order gasoline or motor oils from the corporate respondent, said 
products are delivered to said purchasers from the corporate re- 
spondent’s storage tanks located in the State of Louisiana by trucks 
owned and operated by the corporate respondent. The total business 
done by the corporate respondent with dealers purchasing for resale 
amounts to approximately $1,000 per month. The corporate respond- 
ent supphes the fillmg stations which it operates in the States of 
Louisiana, Mississippi, and Alabama with gasoline and motor oils, 
either through tank trucks operated by it which withdraw gasoline 
from its storage tanks in the State of Louisiana and deliver said prod- 
ucts to the respective stations, or through shipments of railroad tank 
car lots of said products to the respective stations. Whenever a rail- 
road tank car shipment is made to one of said stations, the shipment 
originates at the refinery in the State of Louisiana and is shipped 
direct from such seller’s place of business to the respective stations, 
some of which are located in Mississippi and others of which are 
located in the State of Alabama. 

Par. 3. The respondents are engaged in substantial competition 
with other corporations, firms, and individuals likewise engaged in 
the business of distributing and selling gasoline and motor oils in bulk 
to retail dealers for resale and to consumers for use, in commerce 
among and between the various States of the United States. The re- 
spondents’ monthly sale of gasoline amounts to approximately 300,000 
gallons. 

Par. 4. Among the respondents’ competitors is the Gulf Refining 
Company, a corporation, which is also engaged in the sale and distri- 
bution of gasoline and motor oils in bulk to retail dealers for resale 
and to consumers for use in the States of Louisiana, Mississippi, and 
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Alabama. Since 1905 the Gulf Refining Company has built up a 
wide reputation and extensive good-will among the users of the 
products which it sells and said products are well and favorably 
known to the public generally. 

A special feature of its advertising that has been used to a great 
advantage for a period of many years is a sign in the form of a 
metal disk, colored orange and bearing the one word “Gulf” in large 
black or dark blue shaded letters. The sign is usually suspended in 
front of the stations selling the products of the company and on its 
equipment generally. Prospective customers have been urged through 
various mediums, over a period of many years, to buy—‘At the Sign 
of The Orange Disk.” The printed reproduction of the disk is the 
trade mark used to identify all the products of the company and is 
painted upon its tanks, trucks, and other equipment. For a period 
of at least ten years all of the storage tanks, gasoline pumps, tank 
trucks, and equipment of the filling stations owned by the company 
have had the word “Gulf” printed thereon in letters of the same 
character and color as those on the disk above referred to and 
described. 

The petroleum products distributed and sold by the Gulf Refining 
Company include certain brands of gasoline and motor oils desig- 
nated by it as “Gulf Supreme Motor Oil,” “Gulfpride Oil,” and “Gulf 
No-Nox Ethyl Gasoline.” The names by which these products are 
designated have been for a long time featured by the Gulf Refining 
Company in all forms of its advertising at great expense and are 
definitely associated with and form an important part of the general 
public’s conception of the Gulf Refining Company and its products. 
The gasoline designated as “Gulf No-Nox Ethyl” sold by it is com- 
posed of a mixture of ordinary gasoline and tetraethyl lead which 
is added to the gasoline for the purpose of increasing the efficiency 
of such gasoline as a fuel for modern type automobile motors. Gaso- 
line to which tetraethyl lead has been added is also extensively ad- 
vertised and sold by other competitors of the respondents who make 
use of the word “Ethyl,” either alone or in conjunction with their 
own respective trade or corporate names, in advertising and desig- 
nating their respective gasoline products. The use of the word 
“Ethyl” to describe a certain type of gasoline, to wit: ordinary gaso- 
line to which tetraethyl lead has been added in sufficient quantities 
to raise the rating of said gasoline to a minimum of seventy-five (75) 
octanes, forms a distinctive and valuable advertising asset as the 
superior quality of and superior performance given by various types 
of “Ethyl” gasoline are well known to, and appreciated by, the con- 
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suming public generally who pay a premium to obtain gasoline of 
that character. 

Many of respondents’ competitors who sell gasoline to which tetra- 
ethyl lead has been added as described herein, make use of the word 
“Ethyl” as part of the brand name under which their respective 
gasolines are sold and they display the word “Ethyl,” either alone 
or in conjunction with their respective trade names on the various 
pumps from which said gasolines are dispensed. The pumps used by 
the Gulf Refining Company, its agents and dealers generally in dis- 
pensing gasoline of this type bear the words “Gulf No-Nox Ethyl 
Gasoline.” 

Par. 5. Since about January 1, 1933, the corporate respondent has 
featured in all of its display advertising, on signs at various of its 
stations, on gasoline pumps, trucks and other equipment, the word 
“GULF,” either alone or in printed letters substantially larger than 
those of the other words in connection with which it is used. The 
word “GULE” is always printed in shaded letters of the same type 
and black or deep blue color substantially the same as the letters and 
colors used by the said Gulf Refining Company in its printing and 
use of the word “GULF.” 

Respondents have also extensively advertised one brand of the 
corporate respondents gasoline products as “Gulf Supreme Gaso- 
line.” The name of this brand of gasoline is featured on signs posted 
in and about the various filling stations. These signs are about two 
and one-half feet high and eight to ten feet long, and are placed on 
a standard so that the sign is high enough up to give clearance to 
cars passing thereunder, and is, at many stations, illuminated by 
electric hghts at night. On these signs the word “GULF” appears 
in letters twice as large as the words “Supreme” and “Gasoline.” 
The word “Supreme” on these signs is emphasized generally by en- 
closing said word in quotation marks. The respondents’ corporate 
name, Gulf Coast Oil Company of Mississippi, Inc., sometimes ap- 
pears on said signs in letters approximately one-third the size of the 
lettering in the words “Supreme” and “Gasoline.” The word Gulf is 
printed in letters of the same type and with the same coloring as 
used by the Gulf Refining Company in its printing and use of the 
word “GULF.” The advertising of respondents’ “Gulf Supreme 
Gasoline” has been conducted further by means of radio broadeasts 
over radio stations WSMB and WWL. Both of these stations 
are of sufficient power to carry the programs emanating therefrom 
to, into and through States of the United States other than the 
State of Louisiana. Station WWL is a powerful station and its 
program can be heard all over the United States. Respondents’ 
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various broadcasts are devoted entirely to advertising the gasoline 
designated as “Gulf Supreme Gasoline” and call attention to the 
location of stations at which it may be obtained. The respondent’s 
corporate name is not generally mentioned in these broadcasts. 

The principal type of gasoline now sold by the corporate respond- 
ent is designated and advertised extensively in newspapers having 
an interstate circulation and in other ways as “Gulf Ether Gasoline.” 
Gasoline pumps at the respondents’ various filling stations located in 
the States of Louisiana, Mississippi, and Alabama have printed 
thereon in large letters the words “Gulf Ether Gasoline.” This par- 
ticular type of gasoline is produced by adding small quantities, 
approximately eight (8) gallons, of commercial ether to a tank car 
of approximately 8,000 gallons of ordinary gasoline. The amount 
of ether added to said gasoline forms a small and insignificant part, 
of the total volume of said gasoline when mixed. The addition of 
such a small amount of commercial ether fluid, a highly volatile 
gas, to ordinary gasoline does not affect said gasoline to any notice- 
able extent and is not beneficial to said gasoline. The addition of 
ether in such quantities does not increase the value, potency or power 
of said gasoline. The use of such quantity of commercial ether added 
to ordinary gasoline does not make said gasoline any more beneficial 
to automobile motors and does not decrease the tendency of the motor 
to knock or detonate. Gasoline to which such quantity of ether fluid 
has been added does not perform with comparable efficiency to gaso- 
line to which tetraethyl lead has been added in such quantities as to 
raise the octane rating to 75. 

The word “Ether” when used in connection with the word “Gulf” 
and “Gasoline” is a colorable imitation and simulation of the term 
“Gulf No-Nox Ethyl Gasoline” and of the term “Ethyl Gasoline” as 
rightfully used by the Gulf Refining Company and many of the com- 
petitors of the respondents. 

The respondents have also made use of the terms “Pride of the 
People” and “Gulf ‘Pride’ Motor Oil” to designate certain types of 
motor oil sold by the corporate respondent. Certain of the corporate 
respondent’s signs and equipment, including oil containers and oil 
pumps display the term “Pride of the People.” 

The respondents have widely advertised the corporate respondent’s 
“Gulf Ether Gasoline” and its “Pride of the People” and “Gulf 
‘Pride’” lubricating oils in newspapers of general circulation 
throughout the States of Louisiana, Mississippi, and Alabama. 

Par. 6. Neither the Gulf Refining Company nor the Ethyl Gasoline 
Corporation have given their permission to the respondents to use, 
in the manner herein set out, or in any other manner, the terms 
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“GULF,” “Gulf Supreme Motor Oil,” “Gulfpride Oil,” “Gulf No- 
Nox Ethyl Gasoline,” or “ETHYL” in designating the respondents’ 
various gasoline and motor oil products. 

The use by the respondents in the manner described herein of the 
brand name “GULF” and of the terms “Gulf Supreme Gasoline,” 
“Gulf Ether Gasoline,” and “Pride of the People,” and “Gulf ‘Pride’ 
Motor Oil” is such as to be colorable imitations and simulations of 
the aforesaid trade name of the Gulf Refining Company and its 
brand names for various gasolines and motor oils sold by it over 
a period of many years and the use of the term “Ether” in describ- 
ing corporate respondent’s gasoline is such as to be a colorable imita- 
tion and simulation of the registered trade name “ETHYL” as used 
by the Ethyl Gasoline Corporation and its various licensees. 

Par, 7. The acts and practices of the respondents, as detailed here- 
inabove, in imitating and simulating the products of the Gulf Refin- 
ing Company and of other distributors selling various types of 
“ETHYL” gasoline has the capacity and tendency to confuse and 
mislead the trade and the public generally with respect to the nature, 
quality, and origin of the various products sold by the corporate 
respondent. Under the ordinary conditions prevailing in the usual 
course of business in the sale of gasolines and motor oils the acts and 
practices of the respondents are such that members of the public 
may be induced, by reason of such simulation and imitation of 
trade-marks and trade names as herein set out, to buy the corporate 
respondent’s gasoline, motor oil, and other products in the belief that 
they are purchasing gasoline, motor oil, and other products distrib- 
uted and sold by the Gulf Refining Company, its agents and dealers 
or gasoline distributed by other competitors of the respondents who 
are licensees of the Ethyl Gasoline Corporation. 

Par. 8. Various types of gasoline perform with varying degrees of 
efficiency. The quality or grade of gasoline, with respect to eliminat- 
ing motor knock or decreasing the tendency of the motor to detonate, 
is susceptible of measurement and determination. This standard of 
measurement is expressed in terms of octane value. The gasoline 
having the highest octane rating is considered by the trade, and the 
purchasing public, to be the best and commands a higher price or 
premium accordingly. Gasolines to which tetraethyl lead is added, 
and which are sold to the trade and public as “ETHYL” gasoline 
have an octane rating of not less than 75 octanes. 

‘The respondents, in all of their advertising, radio broadcasts, news- 
paper advertising, and otherwise, represent that the corporate re- 
spondent’s “Gulf Ether Gasoline” tests 70 octanes and is equivalent 
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to high test premium gasoline and to “ETHYL” gasoline for which a 
premium is charged. The gasoline sold by the corporate respondent 
at the time the hearings were conducted in August, 1936, and prior 
thereto, did not always have the same octane rating. Different lots 
of gasoline purchased by the corporate respondents for resale varied 
in octane value from 66 octanes up to 68 or 69 octanes. The greater 
percentage of the purchases made were of 66 to 68 octane gasoline. 
Gasoline having an octane rating of 70 or less is not comparable to 
either “ETHYL” or to other high test premium gasoline in perform- 
ance or in elimination or reduction of motor knocks and detonation. 
The amount of ether added to respondents’ 66 to 68 octane gasoline 
is sufficient to raise the octane rating as much as one point. 

Par. 9. The statements and representations made by the respond- 
ents with respect to the quality of the corporate respondent’s “Gulf 
Ether Gasoline” and its effectiveness in use, in offering for sale and 
selling said “Gulf Ether Gasoline” were calculated to, and had and 
now have, the tendency and capacity to mislead a substantial portion 
of the purchasing public into the erroneous beliefs that said repre- 
sentations are true and that said “Gulf Ether Gasoline” is comparable 
in value to, and gives equal performance with, various types of high 
test premium gasoline and “Ethyl” gasoline. 

As a direct consequence of the mistaken and erroneous beliefs in- 
duced by the aforesaid acts and representations of the respondents, a 
number of the consuming public have purchased a substantial vol- 
ume of corporate respondent’s “Gulf Ether Gasoline” with the re- 
sult that trade has been unfairly diverted to the respondents from 
competitors engaged in the business of distributing and selling vari- 
ous types of high test premium gasolines and “ETHYL” gasolines 
and who truthfully advertise their products and also from competi- 
tors engaged in the distribution and sale of ordinary grades of gaso- 
line, who truthfully advertise their respective products, both as to 
quality and efficieney of performance. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Gulf Coast 
Oil Company of Mississippi, Inc., and Anthony Paciera, are to the 
prejudice of the public and of respondents’ competitors, and consti- 
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


HAS FEDERAL TRADE COMMISSION DECISIONS 
Order 2A Tes 
ORDER TO CREASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence taken in support thereof and upon the answer filed herein 
on February 17, 1937, by the respondents, Gulf Coast Oil Company of 
Mississippi, Inc., and Anthony Paciera, admitting all the material al- 
legations of the complaint to be true and waiving the taking of further 
testimony and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusions that 
said respondents have violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents, Gulf Coast Oil Company of 
Mississippi, a corporation, its officers, and Anthony Paciera, an 
individual, and their respective representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of gasoline, motor oils, and other petroleum products in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Representing, directly or indirectly, in their advertising or in 
any other manner, by use of the trade name “ETHYL,” or by use 
of the word “Ether,” or any other word or words closely simulating 
the trade name “ETHYL,” either alone or in conjunction with any 
other word of words, or by use of any other means or device, that 
the gasoline sold by respondents contains tetraethyl lead or 
“ETHYL” fluid or that the respondents are licensees of the Ethyl 
Gasoline Corporation ; 

2. Representing, through use of the words or brand names 
“GULF,” “Gulfpride,” “Gulf ‘Pride’,” “Gulf Supreme” and “Pride 
of the People,” or any other words closely simulating the aforesaid 
trade or brand names, either alone or in conjunction with any other 
word or words, or through the use of any symbol, term, or device, 
that respondents gasoline and motor oil products are those of the 
Gulf Refining Company ; 

3. Representing, directly or indirectly, through any means or de- 
vice that respondents’ gasoline products have an octane rating higher 
than they actually possess; 

4. Representing, directly or by implication, through any means or 
device, that respondents’ gasoline products are the equal in elimina- 
tion or reduction of motor knocks, detonation, or performance to 
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“premium” gasolines having octane ratings of 75 or more, or to 
gasoline products which in fact have a higher octane rating than 
respondents’ gasoline and from comparing respondents’ gasoline to 
“premium” gasolines having a higher octane rating than respond- 
ents’ gasoline without specifically stating the respective ratings of 
each gasoline; 

5. Using the word “Gulf” alone or in conjunction with any other 
word or words as a brand or trade name for their gasoline or motor 
oil products, or in advertising, or in any other manner, unless the 
word “Gulf” shall have the word “Coast” placed in close proximity 
thereto in letters of the same type and size and of equal prominence. 

Provided, however, That the respondents are not hereby prohibited 
from using their entire corporate name or from using any trade or 
brand name which includes the words “Gulf Coast,” in any manner 
so long as the use thereof does not conflict with section 5 hereof, or 
from using a yellow or orange color scheme on their stations, gasoline 
pumps, and other equipment. 

It is further ordered, That the respondents shall, within 60 days 
of the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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PLANTATION CHOCOLATE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2777. Complaint, Apr. 21, 1936—Decision, Mar. 4, 1937 


Where a corporation, engaged in manufacture and sale of “straight” goods 
candy and of so-called “ break-and-take” assortments, principal trade de- 
mand for which comes from the small retailers, with stores in many in- 
stances near schools and patronized by school children, and sale and dis- 
tribution of which candy, affording with sale thereof to public opportunity 
of obtaining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children, principal consumers or purchasers of 
such type of candy and largest class by far thereof, who buy same in 
preference to so-called “straight” candy when displayed side by side by 
reason of lottery or gambling feature connected with former, and selling 
of which in the market of the other, i. e., the “straight” goods has been 
followed by marked decrease in sales of such “straight” candy due prin- 
cipally to gambling or lottery feature connected with so-called “ break-and- 
take” merchandise— 

Sold to wholesale and retail dealers its so-called “ Here-Tiz”’ assortments, 
composed of a number of small penny pieces of chocolate-covered candy of 
uniform size and shape, the color of the concealed centers of a small number 
of which differed from that of the majority thereof, together with a num- 
ber of larger pieces of candy to be given as prizes to those procuring one 
of said pieces, colored center of which differed, as aforesaid, from majority 
thereof, and also together with a still larger piece, to which purchaser of 
last piece of aforesaid chocolate-covered candies was entitled without 
charge; so assembled and packed that such assortments might be, and were, 
displayed and sold to consuming public by numerous retail dealers pur- 
chasers thereof in accordance with above-described plan, and with knowl- 
edge and intent that such assortments could and would thus be resold to 
public by retail dealers by lot or chance without alteration, addition, or 
rearrangement, as above set forth, in violation of public policy, and in com- 
petition with many who regard such methods of sale and distribution as 
morally bad and as encouraging gambling, especially among children, as 
injurious to the industry through resulting in the merchandising of a chance 
or lottery instead of candy, and as providing retailers with the means of 
violating the laws of the several States, and some of whom, for such rea- 
sons, refuse to sell candy so packed and assembled that it can be resold to 
public by lot or chance; 

With result that some competitors began sale and distribution of candy for 
resale to public as above set forth, to meet competition of those manufac- 
turers who thus sold and distributed their candy, for which product as 
thus sold there is demand; sales of “straight? candy of aforesaid refusing 
competitors who can compete on even terms only by giving same or similar 
devices to retailers, showed a continued decrease; public and competitors 
were prejudiced and injured, and trade was diverted from latter to it, and 
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there was a restraint upon and a detriment to the freedom of fair and 
legitimate competition in industry involved: 
Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 
Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank, and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Plantation 
Chocolate Co., Inc., a corporation, hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act of Congress, and it ap- 
pearing to said Commission that a proceeding by it in respect. thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParaGRAPH 1. Respondent is a corporation organized under the 
laws of the State of Pennsylvania with its principal office and place 
of business located at 3150 Janney Street, in the city of Philadelphia, 
State of Pennsylvania. It is now and for several years last past has 
been engaged in the manufacture of candies and in the sale and dis- 
tribution thereof to wholesale dealers, jobbers, and retail dealers, 
located at points in the various States of the United States and 
causes and has caused its products, when so sold, to be transported 
from its principal place of business in the city of Philadelphia, Pa., 
to purchasers thereof in other States of the United States at their 
respective places of business; and there is now and has been for sev- 
eral years last past a course of trade and commerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi- 
tion with other corporations and with partnerships and individuals 
engaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course anid conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold since on or about 
December 1935, to wholesale and retail dealers packages or assort- 
ments of candy so packed and assembled as to involve the use of a 
lottery scheme when sold and distributed to the consumers thereof; 

One of said assortments consists of a number of pieces of candy of 
uniform size and shape, together with a number of larger pieces of 
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candy, which larger pieces of candy are to be given as prizes to pur- 
chasers of said pieces of candy of uniform size and shape in the follow- 
ing manner: The majority of the said pieces of candy of uniform size 
and shape have centers of the same color, but a small number of said 
pieces of candy have centers of a different color. The said pieces of 
candy of uniform size and shape in said assortment, retail at the price 
of 1¢ each, but the purchaser who procures one of said candies having 
a center colored differently from the majority is entitled to receive and 
is to be given free of charge one of the said larger pieces of candy 
heretofore referred to. The purchaser of the last piece of candy of 
uniform size and shape in said assortment, is entitled to receive and is 
to be given free of charge a still larger piece of candy also contained i: 
said assortment. The color of the centers of said pieces of candy of 
uniform size and shape is effectively concealed from the purchaser 
and prospective purchaser until a selection has been made and the 
piece of candy broken up. The aforesaid purchasers of said candies 
who procure a candy having a center colored differently from the 
majority of said pieces of candy of uniform size and shape in said 
assortment, thus procure one of the said larger pieces of candy wholly 
by lot or chance. 

Par. 8. The wholesale dealers and jobbers to whom respondent sells 
its assortment, resell said assortment to retail dealers, and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said assortment for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
phes to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said product in preference to candy offered for 
sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure larger pieces of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United States. 
The use by respondent of said method has the dangerous tendency 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
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who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do: 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because 
the same is unlawful; to lessen competition in said candy trade, 
and to tend to create a monopoly of said candy trade in respondent 
and such other distributors of candy as use the same or an equiva- 
lent method, and to deprive the purchasing public of the benefit of 
free competition in said candy trade. The use of said method by 
the respondent has the tendency and capacity to eliminate from 
said candy trade all actual competitors, and to exclude therefrom 
all potential competitors, who do not adopt and use said method 
or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 21, 1936, issued and served its 
complaint in this proceeding upon the respondent, Plantation Choco- 
late Co., Inc., a corporation, charging it with the use of unfair meth- 
ods of competition in commerce in violation of the provisions of said 
act. Respondent filed no answer thereto, but testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by Henry C. Lank and P. C. Kolinski, attorneys for the Com- 
mission, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Respondent was not represented by counsel and offered no testimony 
or other evidence. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, testimony and other 
evidence, and brief of counsel for the Commission in support of the 
complaint; and the Commission, haying duly considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Plantation Chocolate Co., Inc., is a 
corporation organized under the laws of the State of Pennsylvania, 
with its principal office and place of business located at 3150 Janney 
Street, Philadelphia, Pa. Respondent is now, and for several years 
last past has been engaged in the manufacture of candy in Philadel- 
phia, Pa., and in the sale and distribution of said candy to retail and 
wholesale dealers located in the State of Pennsylvania and in the major- 
ity of the other States of the United States. It causes said candy when 
sold to be shipped or transported from its principal place of business in 
Philadelphia, Pa., to purchasers thereof in Pennsylvania and in other 
States of the United States at their respective places of business. In 
so carrying on said business, respondent is and has been engaged in 
interstate commerce and is and has been in active competition with 
other corporations and with partnerships and individuals engaged in 
the manufacture of candy and in the sale and distribution thereof in 
commerce between and among the various States of the United States. 
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Par. 2. Among the candy manufactured and sold by respondent was 
an assortment designated as “Here Tiz,” composed of a number of 
small chocolate covered pieces of candy of uniform size and shape, 
together with a number of larger pieces of candy and one still larger 
piece of candy. The larger pieces of candy and the largest piece 
of candy were given as prizes to the purchasers or consumers of said 
chocolate covered candies, in the following manner: 

The majority of the said chocolate covered candies in said assort- 
ment had white centers, but a small number of said chocolate covered 
candies had pink centers. The color of the centers of the said choco- 
late covered candies was effectively concealed from purchasers and 
prospective purchasers until a selection had been made and the par- 
ticular piece of candy broken open. The said chocolate covered can- 
<lies retailed at the piece of 1¢ each, but the purchaser or consumer 
who procured one of the said candies having a pink center was en- 
titled to receive, and was given free of charge, one of the larger pieces 
of candy. The purchaser of the last piece of said chocolate covered 
candy was entitled to receive, and was given free of charge, the 
largest piece of candy in said assortment. The larger pieces of candy 
in said assortment were thus distributed to purchasers of the small 
chocolate covered candies wholly by lot or chance. 

Par. 3. Candy assortments, involving the lot or chance feature, as 
described in paragraph 2 above, are generally referred to in the 
candy trade or industry as “break and take” assortments. Assort- 
ments of candy without the lot or chance feature in connection with 
their resale to the public are generally referred to in the candy 
trade or industry as “straight” goods. These terms will be used 
hereafter in these findings to designate these types of assortments. 

Par. 4. Numerous retail dealers have purchased assortments as de- 
scribed in paragraph 2 above, direct from respondent or from whole- 
sale dealers and jobbers who in turn have purchased said assortments 
from respondent. Such retail dealers displayed said assortments for 
sale to the public as packed and assembled by the respondent, and 
the candy contained in said assortments was sold and distributed to 
the consuming public in accordance with the above described sales 
plan. 

Par. 5. All sales made by respondent were absolute sales, and re- 
spondent retained no control over the goods after they were delivered 
to the retail dealers or the wholesale dealers and jobbers. The assort- 
ments were packed in such manner that they could be displayed and 
offered for sale, and were designed to be displayed and offered for 
sale, without alteration, addition or rearrangement, to the consuming 
public by means of a lottery, gaming device or gift enterprise. 
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The sale and distribution of candy by retail dealers by the method 
described herein is the sale and distribution of candy by lot or chance 
and constitutes a lottery, gaming device or gift enterprise. In the 
sale and distribution to retail dealers and to wholesale dealers and 
jobbers for resale to retail dealers of assortments of candy assembled 
and packed, as described in paragraph 2, respondent had knowledge 
that the said candy would be resold to the purchasing public by retail 
dealers by lot or chance, and it packed and assembled such candy in 
the way and manner described so that it might, without alteration, 
addition, or rearrangement, be resold to the public by lot or. chance 
by said retail dealers. 

Par. 6. Many competitors of respondent regard such methods of 
sale and distribution as morally bad and as encouraging gambling 
especially among children; as injurious to the candy mdustry be- 
cause it results in the merchandising of a chance or lottery instead 
of candy; and as providing retail merchants with the means of vio- 
lating the laws of the several States. Because of these reasons some 
‘competitors of respondent refuse and have refused to sell candy so 
packed and assembled that it can be resold to the public by lot or 
chance. These competitors are thereby put to a disadvantage in com- 
peting. Said competitors can compete on even terms only by giving 
the same or similar devices to retailers. This they are unwilling 
to do, and their sales of “straight” candy show a continued decrease. 

There is a demand for candy which is sold by lot or chance, and in 
order to meet the competition of manufacturers who sell and dis- 
tribute candy which is resold by such methods some competitors of 
respondent have begun the sale and distribution of candy for resale 
to the public by lot or chance. The use of such methods by respond- 
ent in the sale and distribution of its candy is prejudicial and in- 
jurious to the public and respondent’s competitors, and has resulted in 
the diversion of trade to respondent from its said competitors, and is 
a restraint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 0 

Par. 7. The principal demand in the trade for the “break and 
take” candy assortments comes from the small retailers. The stores 
of these small retailers are in many instances located near schools 
and attract the trade of school children. The consumers or purchasers 
of the lottery or prize candy assortments are principally children, and 
because of the lottery or gambling feature connected with the “break 
and take” assortments and the possibility of becoming a winner it 
has been observed that the children purchase them in preference to 


the “straight” candy when the two types of assortments are displayed 
side by side. j 
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The children prefer to purchase the lottery or prize assortments of 
candy because of the gambling feature connected with its sale. The 
sale and distribution of “break and take” assortments of candy, or 
of candy which has connected with its sale to the public the means 
or opportunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children who com- 
prise by far the largest class of purchasers and consumers of this 
type of candy. 

Par. 8. There are in the United States many manufacturers of 
candy who do not manufacture and sell lottery or prize assortments 
ot candy and who sell their “straight” candy in interstate commerce 
in competition with the “break and take” candy, and manufacturers 
of the “straight” type of candy have noted a marked decrease in the 
sales of their product whenever and wherever the lottery or prize 
candy has appeared in their markets. This decrease in the sales of 
“straight” candy is principally due to the gambling or lottery feature 
connected with the “break and take” candy. 

Par. 9. An officer of the respondent corporation was called as a 
witness and testified, and the Commission finds, that the total volume 
of respondent’s business has been approximately $175,000 annually, 
and that while the major part of respondent’s business was the sale 
of “straight” merchandise, yet the exact proportions were not shown. 

Par. 10. The Commission further finds that the sale and distribu- 
tion in interstate commerce of assortments of candy so packed and 
assembled as to enable retail dealers, without alteration, addition or 
rearrangement, to resell the same to the consuming public by lot or 
chance is contrary to the public policy. 


CON CLUSION 


The aforesaid acts and practices of respondent, Plantation Choe- 
olate Co., Inc., were to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 


other purposes.” 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence taken before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of said 
complaint, and brief of counsel for the Commission; and the Commis- 
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sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Plantation Chocolate Co., Inc., 
its officers, representatives, agents, and employees, in the offering for 
sale, sale and distribution in interstate commerce of candy and candy 
products, do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming device or gift 
enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers, or retail dealers, packages or assortments of candy which 
are used or may be used, without alteration or rearrangement of the 
contents of such packages or assortments, to conduct a lottery, gaming 
device or gift enterprise in the sale or distribution of the candy or 
candy products contained in said assortment to the public. 

3. Packing or assembling in the same package or assortment, for 
sale to the public at retail, pieces of candy of uniform size and shape 
having centers of a different color, together with a number of larger 
pieces of candy, which said larger pieces of candy are to be given 
as prizes to the purchaser procuring a piece of candy with a center 
of a particular color. 

It ts further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinabove 
set forth. 
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EUCLID CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2882. Complaint, July 28, 1936—Decision, Mar. 4, 1937 


Where a corporation, engaged in manufacture and sale of candy, including cer- 
tain assortments which were so packed and assembled as to involve use 
of a lottery scheme when sold and distributed to consumers thereof, and 
some of which consisted of a number of penny pieces of uniform size and 
shape, the concealed color of the centers of a small number of which differed 
from that of the majority thereof, together with a number of large bars 
to be given as prizes to purchasers of those pieces colored centers of which 
differed, as aforesaid, from the majority— 

Sold to wholesalers and to retailers, for display and resale to purchasing public 
in accordance with aforesaid sales plan, said assortments, and thereby sup- 
plied to and placed in the hands of others the means of conducting lotter- 
ies in the sale of its said products in accordance with such plan, contrary 
to public policy long recognized by the common law and criminal statutes 
and to an established public policy of the United States Government, and 
in competition with many who, unwilling to offer or sell candy so packed 
and assembled or otherwise arranged and packed for sale to purchasing 
public as to involve a game of chance, or to adopt and use any method 
involving such a game of chance or sale of a chance to win something by 
chance, or any other method contrary to public policy, refrain therefrom ; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing said product, and by element 
of chance involved in sale thereof, as aforesaid, and thereby induced to: 
purchase such candy thus packed and sold by it in preference to that offered 
and sold by said competitors who do not use same or equivalent methods; 
and with tendency and capacity, because of said game of chance, to divert 
to it trade from its competitors, as aforesaid, exclude from such trade all 
competitors who are unwilling to and do not use such or an equivalent 
method because unlawful, lessen competition therein, and tend to create a 
monopoly thereof in it and such other distributors ‘as use same or an equiva- 
lent method, deprive purchasing public of the benefit of free competition in 
trade involved, and eliminate from said trade all actual, and exclude there- 
from all potential competitors who do not adopt and use such or an equiy- 
alent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. Charles P. Vicini, trial examiner. 
Mr. Henry C. Lank and Myr. P. C. Kolinski for the Commission. 
Mr. Philip S. Ehrlich, of San Francisco, Calif., for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Euclid 
Candy Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracraru 1. Respondent, Euclid Candy Company, is a corporation 
organized and operating under the laws of the State of California, 
with its principal office and place of business located at 715 Battery 
Street, San Francisco, Calif. Respondent is now, and for one year 
last past has been, engaged in the manufacture of candies and in the 
sale and distribution thereof to wholesale dealers, jobbers, and retail 
dealers located at points in the various States of the United States, 
and causes and has caused its said products, when so sold, to be trans- 
ported from its principal place of business in the city of San Fran- 
cisco, Calif., to purchasers thereof in other States of the United States 
at their respective places of business; and there is now, and has been 
for one year last past, a course of trade and commerce by said re- 
spondent in such candy between and among the States of the United 
Siates. In the course and conduct of said business, respondent is in 
competition with other corporations and with partnerships and in- 
dividuals engaged in the manufacture of candy and in the sale and 
distribution thereof in commerce between and among the various 
States of the United States. 

Par. 2. In the course and conduct of its business. as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale- and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

One of said assortments of candy is composed of a number of pieces 
of candy of uniform size and shape, together with a number of large 
bars of candy, which large bars of candy are to be given as prizes to 
purchasers of said pieces of candy of uniform size and shape, in the 
following manner: The majority of the said pieces of candy of uni- 
form size and shape in said assortment have centers of the same color, 
but a small number of said pieces of candy have different colored 
centers; the said pieces of candy of uniform size and shape retail at 
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the price of 1¢ each, but the purchasers who procure one of the said 
candies with the center colored differently from the majority of said 
candies are entitled to receive, and are to be given free of charge, one 
of the said large bars of candy heretofore referred to. The purchaser 
of the last piece of candy of said uniform size also receives a large bar 
of candy. The color of the centers of said pieces of candy of uniform 
size and shape is effectively concealed from purchasers and prospec- 
tive purchasers until a selection has been made and the particular piece 
of candy is broken. The aforesaid purchasers of said candies, who 
procure a candy colored differently from the majority of said pieces 
of candy in said assortment, thus procure one of the said large bars of 
candy wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments resell the same to retail dealers, and said retail dealers and 
the retail dealers to whom respondent sells direct expose said assort- 
ments for sale and sell said candy to the purchasing public in accord- 
ance with the aforesaid sales plan. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein- 
above set forth, and said sales plan has the capacity and tendency 
of inducing purchasers thereof to purchase respondent’s said product 
in preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a chance 
to procure a large bar of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to an established public policy of the Government of the United States. 
The use by respondent of said method has a dangerous tendency un- 
duly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 


therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to pur- 
chase said candy so packed and sold by respondent in preference 
to candy offered for sale and sold by said competitors of re- 
spondent who do not use the same or equivalent methods. The use 
of said method by respondent has the tendency and capacity, because 
of said game of chance, to divert to respondent trade and custom 
from its said competitors who do not use the same or equivalent 
method; to exclude from said candy trade all competitors who are 
unwilling to and who do not use the same or an equivalent method 
because the same is unlawful; to lessen competition in said candy 
trade, and to tend to create a monopoly of said candy trade in re- 
spondent and such other distributors of candy as use the same or an 
equivalent method, and to deprive the purchasing public of the ben- 
efit of free competition in said candy trade. The use of said method 
by the respondent has the tendency and capacity to eliminate from 
said candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of re- 
spondent are all to the prejudice of the public and respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce with the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Repvort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on July 28, 1936, issued and served its 
complaint in this proceeding upon the respondent, Euclid Candy 
Company, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. On September 
4, 1936, The Euclid Candy Co. of California, Inc., filed its answer 
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dated August 31, 1936, in which answer it stated that it was the 
respondent designated in the complaint as Euclid Candy Company 
and admitted all the material allegations of the complaint to be 
true and stated that it waived hearing on the charges set forth in 
said complaint and consented that, without further evidence or other 
intervening procedure, the Commission might issue and serve upon 
it findings as to the facts and conclusion and an order to cease and 
desist from the violations of law charged in the complaint. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto; 
and the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, The Euclid Candy Co. of Califor- 
nia, Inc., named in the complaint as Euclid Candy Company, is a cor- 
poration organized and operating under the laws of the State of 
California, with its principal office and place of business located at 
715 Battery Street, San Francisco, Calif. Respondent is now, and 
for one year last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers located at points in the various States of 
the United States, and causes and has caused its said products, when 
so sold, to be transported from its principal place of business in the 
city of San Francisco, Calif., to purchasers thereof in other States 
of the United States at their respective places of business; and there 
is now, and has been for one year last past, a course of trade and 
commerce by said respondent in such candy between and among the 
States of the United States. In the course and conduct of said 
business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled as 
to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

One of said assortments of candy is composed of a number of pieces 
of candy of uniform size and shape, together with a number of 
large bars of candy, which large bars of candy are to be given as 
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prizes to purchasers of said pieces of candy of uniform size and 
shape, in the following manner: The majority of the said pieces of 
candy of uniform size and shape in said assortment have centers of 
the same color, but a small number of said pieces of candy have 
different colored centers; the said pieces of candy of uniform size 
and shape retail at the price of 1¢ each, but the purchasers who pro- 
cure one of the said candies with the center colored differently from 
the majority of said candies are entitled to receive, and are to be 
given free of charge, one of the said large bars of candy heretofore 
referred to. The purchaser of the last piece of candy of said uni- 
form size also receives a large bar of candy. The color of the centers 
of said pieces of candy of uniform size and shape is effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the particular piece of candy is broken. The 
aforesaid purchasers of said candies, who procure a candy colored 
differently from the majority of said pieces of candy in said assort- 
ment, thus procure one of the said large bars of candy wholly by lot 
or chance. 

Par. 8. The wholesale dealers to whom respondent sells its assort- 
ments resell the same to retail dealers, and said retail dealers and 
the retail dealers to whom respondent sells direct expose said assort- 
ments for sale and sell said candy to the purchasing public in ac- 
cordance with the aforesaid sales plan. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein- 
above set forth, and said sales plan has the capacity and tendency 
of inducing purchasers thereof to purchase respondent’s said product 
in preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure a large bar of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has a tendency 
unduly to hinder competition or create monopoly in this, to wit: 
that the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 
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Many persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public in such a manner as to involve a game of chance, and such 
competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methods. The use of said method by re- 
spondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitiors who do not use the same or equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un- 
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7, The Commission further finds that the sale and distribution 
in interstate commerce of assortments or packages of candy so packed 
and assembled as to enable retail dealers, without alteration, addition, 
or rearrangement, to resell the same to the consuming public by lot 
or chance is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, The Euclid 
Candy Co. of California, Inc., named in the complaint as Euclid 
Candy Company, are to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
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Congress, approved September 26, 1914, entitled “An Act to create a. 
Federal Trade Commission, to define its powers and duties, and for 


other purposes.” 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of the complaint to be true, and states that it waives hearing 
on the charges set forth in said complaint and consents that, without 
further evidence or other intervening procedure, the Commission may 
issue and serve upon it findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, The Euclid Candy Co. of Cali- 
fornia, Inc., named in the complaint as Euclid Candy Company, its 
officers, representatives, agents, and employees, in the offering for 
sale, sale, and distribution in interstate commerce of candy, do cease 
and desist from : 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers and to retail dealers direct candy so packed 
and assembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers and retail dealers packages or assortments of candy which are 
used, or may be used, without alteration or rearrangement of the con- 
tents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the sale or distribution of the candy con- 
tained in said assortments to the public. 

3. Packing or assembling in the same package or assortment for 
sale to the public at retail pieces of candy of uniform size and shape 
having centers of a different color, together with a number of larger 
pieces of candy, which said larger pieces of candy are to be given as 
prizes to the purchasers procuring pieces of candy with a center of a 
particular color. 

It is further ordered, Vhat the respondent herein shall, within 30 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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NATIONAL KREAM COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2901. Complaint, Aug. 19, 1936—Decision, Mar. 4, 1937 


Where a corporation, engaged in jobbing foodstuffs— 

Sold a large yariety of flavoring extracts, upon the bottle labels of which there 
were set forth an apparent depiction of an Italian coat-of-arms and various 
Italian words, indicating and implying to members of purchasing public 
that said extracts were prepared, compounded, and packaged by the 
National Chemical Laboratory, at Milan, Italy, and were imported into the 
United States, and that they had been awarded first prize at certain ex- 
positions in Milan and Florence, Italy, in competition with other flavoring 
extracts there exhibited; facts being said extracts were compounded and 
packaged in the State of New York by an American manufacturer, and 
said various representations were false; 

With effect of misleading large number of Italian Americans who prefer, as: 
superior to such products produced in this country, those produced abroad, 
into the belief that they were buying such imported and preferred extracts 
of Italian origin; and with capacity and tendency to mislead and deceive 
purchasing public into belief that said extracts, thus labeled, were com- 
pounded and packaged abroad and imported into this country, and to induce 
such public, acting in such erroneous beliefs, to buy its said products, and 
thereby unfairly divert trade to it from its competitors who rightfully and 
truthfully represent their merchandise, and do not in anywise falsely rep- 
resent the same; to the substantial injury of competition in commerce: 

Hield, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Astor Hogg for the Commission. 
Mr. Henry Duke, of Long Island City, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Na- 
tional Kream Company, Inc., a corporation, hereinafter referred to 
as the respondent, has been and is using unfair methods of compe- 
tition in commerce, as “commerce” is defined in said act, and it 
appearing to the said Commission that a proceeding by it in respect 
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thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrary 1. Said respondent, National Kream Company, Inc., 
is a corporation, organized and existing under the laws of the State 
of New York, with its office and principal place of business at 360 
Furman Street, Borough of Brooklyn, in the city and State of New 
York. Respondent is now and, for more than one year last past, 
has been, engaged in the business of a jobber of foodstuffs, including 
a variety of flavoring extracts. Respondent sells and distributes 
said products in commerce between and among the various States 
of the United States and the District of Columbia; causing said 
products, when sold, to be shipped from its place of business in 
the State of New York to purchasers thereof located in a State or 
States of the United States other than the State of New York. 

Par. 2. In the course and conduct of its business aforesaid, re- 
spondent is now, and for more than one year last past, has been, 
in substantial competition with other corporations, individuals, part- 
nerships, and firms engaged in the business of selling and distribut- 
ing foodstuffs and flavoring extracts in commerce between and among 
the various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, the 
respondent sells a large variety of flavoring extracts. To the bottles 
which contain said flavoring extract are affixed labels, containing 
a reproduction of what appears to be an Italian coat of arms and 
the following wording: 

Brevetto No. C185—Registration 352 
Estratti-Bertola 
Insuperabili 
Premiati-alle Esposizioni 
Milano e Firenze—1903 
ROSOLIO ROSA 
Laboratorio-Chimico 
Nazionale 
Milano 
Italia 
PRODOTTI IMPORTATI 
Agenti Generali 
Paramount Sales Co. 
Nes Vitae Saks 
Ww Oz. 
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The translation for the foregoing Italian wording is as follows: 


Diploma No. C135—Registration 352 
BERTOLA EXTRACT 
Incomparable 
First Prize at the Expositions 
in Milan and Florence—1903 
ROSOLIO ROSA 
National Chemical Laboratory 
Milan Italy 
Imported Products 
General Agents 
Paramount Sales Co., 

Ie ee ew Saat. 

% Oz. 

Said representations made upon the labels, as aforesaid, indicate 
and imply to the members of the purchasing public that the said 
flavoring extracts are prepared, compounded and packaged by the 
National Chemical laboratory at Milan, in Italy, and are imported 
into the United States. Said language further implies that the 
said product was awarded first prize at certain expositions in the 
cities of Milan and Florence, Italy, in competition with other flavor- 
ing extracts there exhibited. In truth and in fact, said flavoring 
extracts are not prepared, compounded and packaged by a National 
Chemical Laboratory in Milan, Italy, and are not imported into 
the United States; they were not exhibited at any Italian exposition, 
and were awarded no medals or other prizes; but, on the contrary, 
said flavoring extracts are prepared, compounded and packaged in 
the State of New York by an American manufacturer. 

There is a large number of Italian-Americans among the purchas- 
ing public who show a preference for goods produced abroad, under 
the belief that they are superior to those produced in this country, 
said belief prevailing particularly in extracts and the like. These 
purchasers are led to believe, because of the statements contained on 
the label and the fact that said label is printed in the Italian lan- 
guage, that they are buying an imported extract of superior merit 
to the domestic product. There are among respondent’s competitors 
many who sell both the domestic and imported products, and who, 
in the course and conduct of their business, honestly and truthfully 
represent their merchandise. 

Par, 4. The above and foregoing representations, as shown by the 
labels used by respondent, as described in paragraph 3, have the ca- 
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pacity and tendency to, and do mislead and deceive the purchasing 
public into the belief that the said flavoring extracts so labeled are 
prepared, compounded and packaged abroad, and imported into the 
United States, and have the capacity and tendency to, and do induce 
the said purchasing public, acting in such erroneous belief, to pur- 
chase respondent’s product, thereby diverting trade to the respond- 
ent from those of its competitors who do not misrepresent and falsely 
label their products; and in this manner respondent does substantial 
injury to competition in interstate commerce. 

Par. 5. The above acts and things done or caused to be done by 
the respondent, were and are each and all to the prejudice of the 
public and of respondent’s competitors, and constitute unfair meth- 
ods of competition in interstate commerce within the meaning and 
intent of Section 5 of “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” ap- 
proved September 26, 1914. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and other purposes,” the Fed- 
eral Trade Commission, on the 19th day of August 1936, issued and 
served its complaint in this proceeding upon respondent, National 
Kream Company, Inc., a corporation, charging it with use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support of 
the allegations of said complaint were introduced by Astor Hogg, 
attorney for the Commission, before W. W. Sheppard, an examiner 
of the Commission theretofore duly designated by it and in opposi- 
tion to the allegations of the complaint by Henry M. Duke, attorney 
for the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and answer thereto, testimony and other 
evidence, and brief in support of the complaint (respondent’s coun- 
sel having waived the filing of brief) and the Commission having 
duly considered the same, and being now fully advised in the Se: 
mises, finds that this proceeding is in the interest of the public and 
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makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacRaPH 1. Respondent, National Kream Company, Inc., is a 
corporation organized and existing under the laws of the State of 
New York. Its office and principal place of business is located at 
360 Furman Street, Borough of Brooklyn, in the city of New York 
in said State. For more than one year last past, respondent has been 
engaged in the business of jobbing food stuffs, including a variety 
of flavoring extracts. It sells and distributes said products in com- 
merce between and among the various States of the United States 
and the District of Columbia, causing said products when sold, to be 
shipped from its place of business in the State of New York to the 
purchasers thereof located in States of the United States other than 
the State of New York. In the course and conduct of its business as 
aforesaid, respondent is now and for more than one year last past 
has been in substantial competition with other corporations and with 
partnerships, firms, and individuals engaged in the business of sell- 
ing and distributing food stuffs and flavoring extracts in commerce 
between and among the various States of the United States and the 
District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent sells and has sold a large variety of flavoring extracts. To 
the bottles which contain said flavoring extracts are affixed labels con- 
taining a reproduction of what appears to be an Italian coat-of-arms 
and the following words: 

Breyetto No. C135—Registration 352 
Estratti-Bertola 
Insuperabili 
Premiati-alle Esposizioni 
Milano e Firenze—1903 
ROSOLIO ROSA 
Laboratorio-Chimico 
Nazionale 
Milano 
Italia 
PRODOTTI IMPORTATI 
Agenti Generali 
Paramount Sales Co. 
NEY..U.S a. 

WY Oz. 
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The English translation of the foregoing Italian wording is as 

follows: 
Diploma No. ©135—Registration 352 
BERTOLA EXTRACT 
Incomparable 
First Prize at the Expositions 
in Milan and Florence—1903 
ROSOLIO ROSA 
National Chemical Laboratory 
Milan Italy 
Imported Products 
General Agents 
Paramount Sales Co., 
ING oe Uwe Ay 
W% Oz. 

Par. 8. The representations made upon the labels as set forth in 
paragraph 2 hereof indicate and imply to the members of the pur- 
chasing public that the said flavoring extracts are prepared, com- 
pounded and packaged by the National Chemical Laboratory, at 
Milan, Italy, and are imported into the United States. Said 
language further indicates and implies that the said extracts were 
awarded first prize at certain expositions held in the cities of Milan 
and Florence, Italy, in competition with other flavoring extracts 
there exhibited. The representations made by respondent are false 
and misleading in that said flavoring extracts are not and were 
not prepared, compounded or packaged by National Chemical Lab- 
oratory of Milan, Italy, and are not and were not imported into the 
United States from any foreign country. They were not exhibited 
at any Italian exposition and were awarded no medals or other 
prizes. As a matter of fact, said flavoring extracts are and were 
prepared, compounded, and packaged in the State of New York 
by an American manufacturer. 

Par. 4. There are a large number of Italian Americans among ihe 
purchasing public who have and show a preference for flavoring 
extracts produced abroad under the belief that they are superior to 
those produced in this country. These purchasers are led to believe 
because of the statements contained on the labels and the fact that 
the said labels are printed in the Italian language, that they are 
buying imported extracts of Italian origin for ae they have a 
preference. 

Par. 5. The above and foregoing representations, as shown by the 
labels used by respondent as Accent da In paragraph 2 hereof, have 
the capacity and tendency to mislead and deceive the purchasing 
public into the belief that the said flavoring extracts so labeled are 
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and were prepared, compounded and packaged abroad, and imported 
into the United States; and have the capacity and tendency to induce 
the said purchasing public acting under such erroneous beliefs to 
purchase respondent’s products, thereby unfairly diverting trade to 
the respondent from its competitors who rightfully and truthfully 
represent their merchandise and who do not in any wise falsely 
represent their products; and in this manner, respondent does 
substantial injury to competition in interstate commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondent, National Kream 
Company, Inc., a corporation are to the prejudice of the public and 
of respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, brief of the Commission filed herein (respondent having 
waived the filing of brief) and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent had vio- 
lated the provisions of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to de- 
fine its powers and duties, and for other purposes.” 

It is ordered, That the respondent, National Kream Company, 
Inc., a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of 
flavoring extracts or compounds in interstate commerce and in the 
District of Columbia, do cease and desist 

1. From directly or indirectly advertising, designating or repre- 
senting, through the use of words of any foreign language, or sym- 
bols, or picturizations, or through any other means or in any man- 
ner, that flavoring extracts or compounds manufactured or com- 
pounded in the United States are manufactured or produced in Italy 
or in any other foreign country and imported into the United States; 
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2. From directly or indirectly advertising, designating or repre- 
senting, through the use of words, symbols or picturizations falsely 
indicating its flavoring extracts or compounds were exhibited at 
any exposition or awarded a prize at any such exposition, that such 
products are of superior merit. 

It is further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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KALO INOCULANT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2745. Complaint, Mar. 14, 1986—Decision, Mar. 10, 1937 


Where a corporation engaged in the sale and distribution of legume seed inocu- 


(a) 


(b) 


(c) 


lants consisting of nitrogen-fixing bacteria in a humus base, under trade 
name “Humogerm,”’ to wholesalers, retailers, and jobbers of seed, and 
through them, ultimately, to growers of leguminous crops who mix such 
ineculants with legume seed to promote growth of said crops and enrich 
soil in which same were grown; in advertising its said “Humogerm” in 
national and State farm magazines and in circulars, pamphlets, price lists, 
and other advertising matter distributed and circulated among its customers 
and prospective customers and furnished to its wholesale and retail cus- 
tomers to be passed on to the purchasing public, and through its labels, 
as the case might be— 

Represented to its said wholesale and retail customers, and supplied them 
with the means of representing to the ultimate purchaser, that its said 
containers were packed with a definite, ascertainable, minimum number of 
nitrogen-fixing bacteria, facts being that at time in question company from 
which it made its purchases and which mixed bacteria with humus base 
before shipping same in bulk to it, did not definitely ascertain definite 
number of such bacteria put in any given quantity of humus, and such 
numbers as were put in were subject to constant change during course of 
shipment, repackaging, and sale to ultimate purchaser ; 

Represented through words “Guaranteed packed with” that each and every 
can of its said product contained a specified, definite, minimum number of 
living legume bacteria throughout the entire course of the distribution of 
said product and up to expiration date appearing on label of can, facts 
being there is no way known to science by which exact number of legume 
organisms can be determined in a can of inoculant as of the time the same 
reaches the farmer and no concern can truthfully guarantee that its prod- 
uct will, at that time, contain a definitely specified minimum number of 
such bacteria, and it did not know that there were present in its containers 
number and type of nitrogen-fixing bacteria stated and represented on its 
labels, and such number had not been and could not accurately be 
ascertained ; 

Represented that its said product contained fifty percent more nitrogen- 
fixing bacteria than that of any other inoculant, and that its said product 
cost three and one-third cents per billion bacteria, facts being that number 
of bacteria in each can constantly varied, depending upon conditions to 
which can had been exposed, lack of uniformity in mixing, shipping in bulk 
and repackaging, and that, while use of a sufficient quantity of bacteria 
to produce adequate nodulation is essential, measurement of the relative 
yalues of competing commercial inoculants cannot truthfully be based on 


804. FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24F. T. C. 


the respective number of bacteria contained therein in relation to the price 
charged and paid therefor; and 

(d) Represented that, through use of the patent lid on its container, its product 
reached the ultimate purchasers in such condition that the nitrogen-fixing 
bacteria therein contained were more virile or efficacious than those sold 
by competitors, and that, through use of aforesaid patent lid on its con- 
tainers, molds or other contamination were effectively prevented, facts 
being that many of its competitors provide and maintain equal virility and 
efficacy in their legume inoculants through other and similar means, and 
that humus, in which the bacteria are mixed and packed, is nonsterile 
and may and does have many other kinds and strains of bacteria, including 
molds; 

With effect of misleading and deceiving dealers and purchasing public, who 
were induced by reliance upon the truth of such representations to buy 
said ‘“Humogerm” in preference to other legume inoculants which were 
competitive both as to price and quality, and of thereby diverting trade 
to it from its competitors, including those who do not, in their advertis- 
ing or labels, misrepresent the quantity of bacteria contained therein or 
that such numbers can be ascertained accurately, or otherwise, by false and 
misleading statements, induce and promote the sale of said products, or 
in any manner misrepresent the kind, condition, character, cost or efficacy of 
such competitive products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John W. Norwood, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Mr, Joseph K. Moyer and Mr. Craig L. Reddish, of Washington, 
D. C., and Mr. J. LeRoy Adair, of Quincy, U1., for respondent. 


ComPpLarnt ! 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Kalo In- 
oculant Company, a corporation, hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to the 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarn 1. Respondent is a corporation, organized in Septem- 
ber 1934, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its principal office and place of 


iz Extended quotation in Par. 2 of the complaint, from respondent’s advertising matter 
with respect to its said product, “Humogerm,” is set forth in the findings, infra, at page 
814, and is omitted from the complaint as published in the interest of brevity. 
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business in the city of Quincy, in said State. It now is, and since 
its organization has been engaged in the sale and distribution of 
nitrogen-fixing bacteria with a humus base, packed in tin cans, un- 
der the trade name “Humogerm,” to wholesalers, retailers, and job- 
bers of seed, and through them, ultimately, to growers of leguminous 
crops who mix the contents of said cans with the legume seed for 
the purposes of promoting the growth of said crops and enriching 
the soil in which said crops are grown. The aforesaid bacteria 
are micro-organisms known as “bacilli,” “radicicola” and “rhizobia,” 
which when mixed and planted with the seed, form nodules on the 
roots of the growing legume, resulting in the extraction of nitrogen 
from the air instead of from the soil, and the fixation of such nitro- 
gen in the plant and surrounding soil, thereby substantially stimu- 
lating the growth of the legume crop. Respondent purchases in bulk 
the humus containing such bacteria from the Earp-Thomas Labora- 
tories Corporation of Bloomfield, N. J., repackages it in small tin 
containers and sells the same in constant course of trade and com- 
merce between and among the various States of the United States. 
In the course and conduct of its business it causes the said product, 
when sold to be shipped from its place of business in the city of 
Quincy, State of Illinois, into and through various States of the 
United States to the purchasers thereof. In the course and conduct 
of its said business, respondent now is and since the date of its 
organization has been in substantial competition with other corpora- 
tions and with individuals, partnerships, and firms engaged in the 
sale and distribution in interstate commerce of products used for 
similar purposes and of other commercial legume inoculators. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent, in soliciting the sale of and selling its said product 
“Humogerm” in interstate commerce, caused and causes the same 
to be advertised in national and state farm magazines and in cir- 
culars, pamphlets, price lists, and other advertising matter which it 
distributes and circulates among its customers and prospective cus- 
tomers. It also furnishes such advertising matter to its wholesale 
and retail customers to be passed on to the purchasing public to in- 
duce and promote the sales of its said product. In such advertising 
matter respondent makes the following representations and furnishes 
its wholesale and retail vendees with the means of making the same 


representations of fact as follows: ? 
2The extended quotation of respondent’s advertising which follows at this point is 


set forth in Par. 3 of the findings, infra, at page 814, and is omitted from the complaint 
‘as published in the interest of brevity. 
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Respondent’s aforesaid product is packed in small round cans in 
six varieties, one variety for each type of legume seed with each 
variety in three sizes varying from four ounces to 244 pounds. The 
size of each can is stated thereon in terms of the amount of seed 
which that particular can will inoculate. Each can is sealed with 
a small pinhole in the top to admit air. All cans are labelled in the 
same manner with the exception of the culture number, the amount 
of seed to be inoculated and the number of bacteria placed in the can 
as follows: 

HUMOGERM Nitrogen Fixing Bacteria Prepared by Earp-Thomas Labora- 
tories Exclusively for KALO INOCULANT CO., QUINCY, ILL. 

On the reverse side of each can appears the following wording: 


GUARANTEE 


HUMOGERM is guaranteed packed with the number and type of high-bred 
nitrogen-fixing bacteria shown on the label, more than sufficient to inoculate 
the number of seeds specified. Because of conditions beyond our control field 
results can naturally not be guaranteed. 

The top of each can contains the number of legume germs, the 
bushel size can being labelled as follows: 


This Can Packed With Over 15 BILLION LEGUMB GERMS 


Each size can contains a similar statement as to the number of 
garms in proportion to the one bushel size. The culture numbers, 


size of the can, germ count and retail price appear in the following 
table: 


Culture No. Size Goan Price 

ietas Bushel Billion 

a ae a ye ae es oe at 7 . 35 
Tian ues PN a ee ee ee ee ee ie 4G a 50 
Vian: 23 dn BE hae Sek SS Rare tees set Ok PES eee 21% 37% 1.00 
SUDA a0 A RS i eee a Le RRR SRS OR a 1 7% «35 
3, Opie AN 0. ce PA ee ee a I eee 2 15 . 50 
rata ay oe 0X6 Lt! eee aie a eee eas =o ee ee ee 5 374% 1.00 


Par. 3. By means of the statements above set out in paragraph 2 
hereof, respondent misrepresents to its wholesale and retail customers 
and furnishes them with the means of misrepresenting to the ultimate 
purchaser as follows: 

(a) That its said containers are packed with a definite ascertain- 
able minimum number of nitrogen-fixing bacteria when such is not the 
case, but in truth and in fact the Earp-Thomas Laboratories Corpo- 
ration which mixed the bacteria with the humus base before shipping 
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it in bulk to respondent, does not definitely ascertain the definite 
minimum number of such bacteria put in any given quantity of 
humus, and such numbers as are put in said humus are subject to con- 
stant change during the course of shipment and repackaging and 
sale to the ultimate purchaser. 

(b) That each and every can of its said product contains a speci- 
fied definite minimum number of living legume bacteria throughout. 
the entire course of the distribution period of said product and up 
to the expiration date thereof appearing on the label of said can, 
when such is not the fact, and respondent does not know that its 
containers contain the number and type of nitrogen-fixing bacteria 
as stated and represented on its labels, the number of which bacteria 
has not been and can not be accurately ascertained. 

(c) That its product contains 50% more nitrogen-fixing bacteria 
and that the bacteria count of each can of its product is 50% higher 
than that of any other inoculant when such is not the fact and such 
misrepresentation is a false disparagement of the products of re- 
spondent’s competitors. 

(dz) That its said product costs 314¢ per billion bacteria when such 
is not the fact, but the number of bacteria in each can constantly 
varies depending upon the conditions to which the can has been 
exposed, lack of uniformity in mixing, shipping in bulk and in 
repackaging, and when the measurement of the relative values of 
competing commercial inoculators can not truthfully be based on 
the respective number of bacteria contained therein in relation to 
the price charged and paid therefor. 

(e) That by the use of the patent lid on its containers its product 
reaches the ultimate purchasers in such condition that the nitrogen- 
fixing bacteria therein contained are more virile or efficacious than 
those sold by competitors, when in truth and in fact many of its 
competitors by other and similar means provide for and maintain 
equal virility and efficacy in their legume inoculators. 

(f) That by the use of the aforesaid patent lid on its containers, 
molds or other contamination is effectively prevented when in truth 
and in fact the humus in which the said bacteria are mixed and 
packed is non-sterile and may and does have many other kinds and 
strains of bacteria, including molds. 

Par. 4. There are among the competitors of respondent engaged in 
the sale and distribution of legume inoculators, as mentioned in para- 
graph 1 hereof, corporations, firms, partnerships and individuals who, 
in soliciting the sale of and selling their said products in interstate 
commerce, do not, in their advertising, or labels, misrepresent the 
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quantity of bacteria contained therein, or that such numbers can be 
accurately ascertained; or otherwise, by false and misleading state- 
ments, induce and promote the sale of their said products. 

Par. 5. The representations by respondent as set forth in para- 
graphs 2 and 3 hereof and each of them have the capacity and tend- 
ency to and do mislead and deceive dealers and the purchasing pub- 
lic who, relying upen the truth of the said representations, are thereby 
induced to purchase “Humogerm” in preference to other legume 
inoculants which are competitive both as to price and quality, thus 
diverting trade to respondent from its competitors who do not in the 
aforesaid or in any other manner misrepresent the kind, condition, 
character, cost or efficacy of such competitive products. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent, are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, FinpinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on March 14, 1936, issued and served its com- 
plaint in this proceeding upon respondent Kalo Inoculant Company, 
charging it with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were in- 
troduced by PGad B. Morehouse, attorney for the Commission, before 
John W. Norwood, an examiner of the Commission theretofore duly 
designated by it, and no testimony or other evidence was introduced 
on behalf of respondent in opposition thereto. Whereupon respondent, 
by its attorney J. LeRoy Adair submitted a motion for leave to with- 
draw its said answer and to substitute therefor an answer admitting all 
of the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which said motion, by order entered herein, the Commission granted, 
and the said substitute answer and testimony and other evidence were 
duly filed in the office of the Commission. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission on the 
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said complaint, testimony, other evidence and the substituted answer, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent corporation, Kalo Inoculant Com- 
pany, was organized in September 1934, under the laws of the State of 
Illinois, and has its principal office and place of business at 1007 Main 
Street, in the city of Quincy in said State. It is now, and since its 
organization, has been engaged in the sale and distribution of legume 
seed inoculants consisting of nitrogen-fixing bacteria in a humus base, 
under the trade name “Humogerm,” to wholesalers, retailers, and 
jobbers of seed, and through them, ultimately, to growers of legumi- 
nous crops who mix such inoculants with legume seed for the purposes 
of promoting the growth of said crops and enriching the soil in which 
said crops are grown. The aforesaid bacteria are micro-organisms 
known to science as “bacilli radicicola” and “rhizobia,” which, when 
of proper virility and mixed with the seed in sufficient quantities to 
inoculate the same, form nodules on the roots of the growing legume, 
resulting in the extraction of nitrogen from the air, instead of from 
the soil, and the fixation of such nitrogen in the plant and surrounding 
soil, thereby substantially stimulating the growth of the legume crop. 

From September 1934 until approximately July 1, 1935, the Kalo 
Company, an Illinois corporation of which this respondent is a wholly 
controlled subsidiary selling agent, purchased the aforesaid .preduct 
in bulk from the Earp-Thomas Laboratories Corporation of Bloom- 
field, N. J., where it was produced in the following manner : 

Mother cultures of each type of legume organism were grown in 
small bottles of agar jelly, these having been developed some twenty 
years ago by Doctor Earp-Thomas. From these small amounts of cul- 
ture were introduced into a series of thirty-two ounce bottles, some 
containing liquid media, some solid media; the solid media being the 
standard agar jelly. These bottles and their contents were sterilized 
by being placed in an autoclave at high temperature, which kills all 
organisms. After the cultures were introduced the large bottles were 
permitted to incubate for a period of eight days to three months. 
depending on the amount of Humogerm to be produced. At this 
time the bacteria would have grown and multiplied to the highest 
number, and the contents of six of the bottles containing the agar 
media, and three of those containing the liquid media were introduced 
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into each one hundred pounds of humus. From the examination of the 
laboratory and processes used it definitely appeared that the cultures 
were sterile and pure at the time they were mixed with the humus. 
The humus was then permitted to dry for several days, and when in 
moist condition was placed, prior to about April 1935 in “Bemis” or 
burlap bags, and for a time thereafter into waterproof airtight paper- 
lined bags and shipped to the Kalo Company. Tests were made by 
the Earp-Thomas Laboratories from time to time of sample thirty-two 
ounce bottles, and in that way an estimate was by Earp-Thomas 
Laboratories made of the number packed into each one hundred pounds 
of humus. The estimate therefrom being made as a definite amount 
of the humus was placed in each can by the Kalo Company. In addi- 
tion to the tests on the thirty-two ounce bottles, the Kalo Inoculant 
Company returned one can from each batch of humus, consisting of 
from eight to twenty bags, to the Earp-Thomas Corporation for test- 
ing purposes. Then tests of those samples were made by the plate 
count method for the number of organisms, and by the Wilson test, 
to determine sufficient nodulation. 

The Wilson test consists of an actual demonstration of the inoculat- 
ing efficiency (or lack of it) on growing legume plants under con- 
trolled conditions, the alleged inoculant being mixed with the seeds, 
which are then planted, and the ensuing growth of the plants and 
the number of root nodules checked and recorded. 

Tt took four days for the samples to reach the Earp-Thomas Lab- 
oratories, four to eight days to make the plate count, and two or more 
days to notify the distributor of the results. A period of over two 
weeks thus sometimes elapsed between the time the humus was re- 
ceived by the Kalo Inoculant Company and the time when the 
condition was made known by the tests. By that time most of the 
product might have been packed and sold by the Kalo Company. 
The Wilson test took from three to six weeks, so that the results cf 
such test were not effective to prevent the sale of any humus found. 
thereby to be unsatisfactory. During the season from the fall of 
1934 to April 1935, a total of approximately thirty-eight thousand 
five hundred pounds of the product was shipped to the Kalo Com- 
pany, and of this amount eleven hundred pounds were returned, as 
unsatisfactory as the result of the test made. This occurred during 
the time Bemis bags were in use. 

In July 1935, the Earp-Thomas Laboratories Corporation employed 
an additional bacteriologist at Bloomfield, N. J., whose duties con- 
sisted chiefly of growing, checking, rechecking, and counting the 
bacteria which was shipped to the Kalo Company in sealed labora-. 
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tory jars in which the bacteria continued to grow after leaving the lab- 
oratory. On September 1, 1936, respondent changed its entire method 
of obtaining and preparing its product for distribution and sale and 
employed a competent bacteriologist at its plant in Quincy, Ill., who 
is in complete charge of the production of bacteria for respondent’s 
inoculant, and since that time respondent has not obtained such bac- 
teria in any form from the aforesaid Earp-Thomas Laboratories Cor- 
poration in New Jersey. 

Since September 1936, respondent’s product has been prepared for 
distribution and sale at Quincy, Ill., under the complete supervision 
of such bacteriologist who first determines the type of the bacteria 
through original strains used for inoculating the agar cultures. An 
aqueous suspension is prepared from the agar cultures contained in 
thousands of thirty-two ounce bottles, and after the bacteria are 
washed off the agar into the said liquid suspension contained in five 
gallon cans, their number is by him ascertained by what is known 
as the Petroff-Hauser method. This method consists of a direct 
count and is a scientifically approved method of making a count of 
pure cultures of any type of bacteria, having been in use for several 
years. The liquid or aqueous suspension is thoroughly stirred, a 
sample removed, a proper dilution made, and the organisms, which 
are contained in a small chamber on a plate, directly counted under 
a microscope. Whereas the bacteriological plate count counts the 
colonies that develop from the organisms in solution after a necessary 
period of incubation, it is not necessary to wait for colonies to form 
to make the count by the Petroff-Hauser method. By such method, 
respondent, since its adoption, can and does ascertain with a reason- 
able degree of certainty the number of bacteria in each 5 gallon can 
of liquid suspension, two of which are thoroughly mixed with each 
200 Ibs. of humus, and respondent can therefrom compute with rea- 
sonable accuracy the minimum number of organisms with which the 
small 4 ounce to 214 lb. cans are packed for sale and distribution, 
However, after packing, respondent cannot know with any certainty 
whatever, for the reasons below set out, the minimum number of 
such organisms at any other time than when packed. 

Par. 2. Legumes or Leguminosae are one of the plant families 
having separate visible structural characteristics. Consisting of 
thousands of plants, the ones of particular economic and agricultural 
importance are the alfalfa and sweet clover group, the common 
clover group, such as red mammoth, alsike, and white, the pea group, 
the field bean group, and the soy bean group. Legume crops are of 
value to the farmer by virtue of an ability to utilize free nitrogen 
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resources of the air, and, if inoculated, will have a higher nitrogen 
content than otherwise, and thus both stimulate themselves and in- 
crease the fertility of the soil. Also such crops are valuable by rea- 
son of their ability to survive drouth and to grow under extremely 
unfavorable conditions. 

It has been ascertained that about four-fifths of the air by volume 
is nitrogen and that this nitrogen may be transferred successfully 
from the air to the soil by what is known as nitrogen fixation. 

There are thousands of micro-organisms in various soils. Some of 
such micro-organisms are radicicola bacillus, actinomycetes, azote- 
bacter, fungi, molds, etc. One of these soil organisms was discovered 
in 1897 in Germany and a Mr. Reiche, in 1908, brought the knowl- 
edge of it to America. This bacterium is known to scientists as 
“bacillus radicicola ”, and “ rhizobium.”. 

These bacteria, when mixed with legume seed before sowing, have 
the peculiar property of being able to infect the root of the plant. 
When the root is so infected a rapid increase of cell structure takes 
place becoming visible in time and this is called a nodule. The physi- 
ological relationship then taking place between the plant and the 
nodule results in the stimulation of the plant and an increase in the 
nitrogen content of the plant and thus the farmer, who has an inocu- 
lated legume crop, is obtaining a very valuable chemical element for 
the soil instead of depleting the nitrogen resources of the soil. This 
is what is known as nitrogen fixation or symbiosis. Symbiosis means 
merely a mutual exchange of the plant’s carbohydrates and sugar pro- 
duced by rain, sunlight and air, for the nitrogen fixation produced 
by bacterial infection and sometimes this is called symbionic nitrogen 
fixation. 

For the different groups of legumes above enumerated, different 
species of bacillus radicicola have been isolated by the bacteriologists 
through experimentation, finally selecting the particular species best 
suited to growth upon the host plant of each particular group. 

Owing to the non-sterile character of the media into which the 
radicicola or rhizobium are packed for commercial purposes, the 
inoculant when packed contains many other bacteria and micro- 
organisms foreign thereto, such as actinomycetes, azotebacter, fungi 
or molds which begin to absorb the food contained in the media, in- 
creasing in numbers very greatly during the first few weeks and 
thereafter, by reason of many factors such as depletion of food sup- 
plies, excreta, contaminating conflicts, etc., the radicicola or rhizo- 
bium begin rapidly to die so that after a period of approximately 23 
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weeks, even under proper conditions, the aforesaid increase is totally 
obliterated and the curve of viability or longevity of the proper germ 
content of the can is still decreasing. Therefore, according to the 
expert bacteriological testimony, one would not expect after a period 
of 105 to 160 days to find over ten per cent of the original number 
alive in an unsealed container. . 

The containers used by all concerns distributing commercial inocu- 
lants admit air either through a small pin hole or through the porous 
material of the container itself, and respondent’s container has a 
patented air vent in the lid thereof for the purpose of preventing any 
outside contamination or molds entering the can after packing. 
There is no way known to science by which the exact number of 
legume organisms can be determined in a can of inoculants as of the 
time the same reaches the farmer, and no concern can truthfully 
guarantee that its product will at that time contain a definitely 
specified minimum number of such bacteria. Furthermore, while it 
is essential that there be a sufficient quantity of bacteria when used 
to produce adequate nodulation, the measurement of the relative 
values of competing commercial inoculants cannot truthfully be 
based solely upon the respective number of bacteria contained therein 
in relation to the price charged and paid therefor. 

Par. 3. Respondent causes its said product when sold to be shipped 
from its place of business in the city of Quincy, State of Illinois, into 
and through various States of the United States to the purchasers 
thereof. In the course and conduct of its said business, respondent 
now is and since the date of its organization has been in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms engaged in the sale and distribution in interstate 
commerce of products used for similar purposes and of other com- 
mercial legume inoculators. 

In the course and conduct of its business as aforesaid, respondent, 
in soliciting the sale of and selling its said product “Humogerm” 
in interstate commerce, caused and causes the same to be advertised 
in national and state farm magazines and in circulars, pamphlets, 
price lists, and other advertising matter which it distributes and 
circulates among its customers and prospective customers. It also 
furnishes such advertising matter to its wholesale and retail cus- 
tomers to be passed on to the purchasing public to induce and pro- 
mote the sales of its said product. In such advertising matter re- 
spondent makes the following representations and furnishes its whole- 
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sale and retail vendees with the means of making the same repre- 
sentations of fact as follows: 


(a) MAKE MORE PROFIT with HUMOGERM 50% MORE NITROGEN 
FIXING BACTERIA 


The Bacteria count on each can of HUMOGERM is 50% higher than that 
of any other inoculant, FIFTEEN BILLION PER SMALL SEED BUSHEL. 


AT A NEW LOW PRICE 


The same high quality of culture which formerly sold for over $1.00 per 
bushel is now sold at a popular low price to furnish to the farmer 

HIGH-BRED SELECTED BACTERIA AT 314 CENTS PER BILLION thus 
making HUMOGERM by far the greatest value on the market today, and the 
lowest priced inoculant to use. 

In addition, HUMOGERM now comes in a new modern package, with a beauti- 
ful three color varnished label, retaining the exclusive Harp-Thomas patent lid 
which provides air, which nitrogen fixing bacteria must have to live and grow, 
also protects against molds and other outside contamination, and retains the 
necessary moisture. 


PROTECT YOUR SEEDS, YOUR CUSTOMERS, YOUR PROFIT 


Even poor seed inoculated with HUMOGERM may produce better than un- 
treated good seed. Good seed inoculated with HUMOGERM builds more busi- 
ness and profit for you. 


KALO INOCULANT COMPANY 
Quincy, Illinois. 


Sell HUMOGERM with each lot of legume seed, and increase your customers’ 
satisfaction. Recommend this superior culture because it actually delivers more 
live virile bacteria to the grower at planting time. 


HUMOGERM is fresh for your protection. 

Each can is dated to insure the grower receiving fresh, live virile, 
NITROGEN FIXING BACTERIA and may be exchanged for new HUMOGERM 
when the dating expires. 

It is furnished in the following culture groups 

No. 1. For Red, Mammoth, Alsike, Crimson and White Clovers. 

No. 2. For Alfalfa, all Sweet Clover, Hubam and Bur Clovers. 

No. 38. For all Vetches, Field and Garden Peas, Austrian Winter Peas, 
Broad Beans, Sweet Peas, Perennial Peas. 

No. 5. For Garden Peas and Beans, Sweet Peas, Field Beans, Navy Beans, 
Scarlet Runner Beans. 

No. 7. For Cow Peas, Peanuts, Lima Beans, Velvet Beans, Lespedeza. 

No. 9. For Soy Beans (any variety). 

GARDEN SIZE. For Sweet Peas, Garden Peas or Beans, Lupines. 

Now 50 Cents Per Bushel (small seeds) 


KALO INOCULANT CO. 815 


803 Findings 
(The price the farmer wants to pay:) 
Cultures 1 & 2 (Small seeds) passat we Boe 
do MeuatteLvsd. bss seed) aiuto eather te oe $2. 80 $0. 85 
fy Deter (for: GOpI DS. eed) Seah he et dee 4. 00 . 50 
Zo Dust Lob DUNS. SCH) A ee ee 8 8. 00 1. 00 
Cultures 3-5-7 & 9 (Large seeds) 
Dus Gi Ol 10S. BCCU) tee ee 2. 80 - 30 
bie (lor ae bs: seed jo oe ee 4. 00 AO 
Pape ero SOU, Ipsisped skies Sitges ie ee 8. 00 1. 00 
LEU rd eit ipo) ee a On Se RE ee, See eA OO Exe 1520 15 
ALL LEGUMES 
SHOULD BE 
INOCULATED 
with 


HKarp-Thomas Process 
Moist Powder 
HUMOGERM 
A Humus Base Legume Inoculant 
With 50% More Nitrogen 

Fixing Bacteria 
(The bacteria count on each can of 
HUMOGERM is 50% higher than that of 
any other inoculant.) 

Fifteen Billion Per Small Seed Bushel 


AT NEW LOWER PRICE 


You can now secure the same high quality of culture which formerly sold as 
high as $1.40 per bushel at a new popular price so that your cost is only 

314 CENTS PER BILLION HIGH-BRED SELECTED BACTERIA which are 
in live, virile condition when received by you, having been packed in the patent 
Earp-Thomas package which admits air, which nitrogen fixing bacteria must 
have to live and grow, but prevents molds and other outside contamination while 
preserving the necessary moisture. 

INOCULATE ALL LEGUMES 


Even poor seed inoculated with HUMOGERM may produce better than good 
seed not inoculated. Good seed inoculated with this culture increase your 
crops and make you a handsome extra profit. 


THERE IS NO ACCEPTABLE SUBSTITUTE FOR HUMOGERM 


* * * * * * * 


FRESH—for your protection. Each can of HUMOGERM is dated to insure 
you receiving fresh, live, virile Nitrogen Fixing Bacteria. 


Respondent’s aforesaid product. is packed in small round cans in 
six varieties, one variety for each type of legume seed with each va- 
riety in three sizes varying from four ounces to 214 pounds. The size 
of each can is stated thereon in terms of the amount of seed which that 
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particular can will inoculate. Each can is sealed with a small pinhole 
in the top to admit the air. All cans are labelled in the same manner 
with the exception of the culture number, the amount of seed to be 
inoculated and the number of bacteria placed in the can as follows: 
HUMOGERM Nitrogen Fixing Bacteria Prepared by Earp-Thomas Labora- 


tories Exclusively for KALO INOCULENT CO., QUINCY, ILL. 
On the reverse side of each can appears the following wording: 


GUARANTEE 


HUMOGERM is guaranteed packed with the number and type 
of high-bred nitrogen-fixing bacteria shown on the label, more than 
sufficient to inoculate the number of seeds specified. Because of con- 
ditions beyond our control field results can naturally not be 
guaranteed. 

The top of each can contains the number of legume germs, the bushel 
size can being labelled as follows: 


This Can Packed With Over 15 BILLION LEGUME GERMS 


Each size can contains a similar statement as to the number of germs 
in proportion to the one bushel size. The culture numbers, size of the 
can, germ count and retail price appear in the following table: 


Culture No. Size Germ count | Price 
Bushel Billion 

Land (Oeo- eek ee -cetee. st hac sneha one eneeee eee eamceee V4 7% $0. 35 
Liang 2.25 2 25) = eke oie 5 poe eee ae ees 8 Se 1 15 .50 
Ug SGT OD a Sa A ak la pa se Py OA ee Rte ey ce Ee gh 216 387% 

Le 37% 1.00 
Sibi erat GeO es neta eid Veciat Leek Palas ie Sad | Spee eee Rene riers 1 74) 35 
B50 yh yy AU a oa a a I ln oe Py 15 | Z 
SPO Ciixalia Ques Uae: SATIS PEPE NETS, CE Re ee ee 5 3714] 1.00 


| - ‘f 


Par. 4. Prior to September 1, 1936, by means of the statements 
above set out and other similar advertising matter and labelling 
which have not been discontinued, respondent misrepresented to its 
wholesale and retail customers and furnished them with the means 
of misrepresenting to the ultimate purchaser as follows: 

(a) That its said containers were packed with a definite ascer- 
tainable minimum number of nitrogen-fixing bacteria when such, 
until July 15, 1935, was not the case, but in truth and in fact the 
Earp-Thomas Laboratories Corporation which mixed the bacteria 
with the humus base before shipping it in bulk to respondent, did 
not definitely ascertain the definite minimum number of such bac- 
teria put in any given quantity of humus, and such numbers as were 
put in said humus were subject to constant change during the course 
of shipment, repackaging, and sale to the ultimate purchaser. 
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And by means of the foregoing statements and similar statements 
im its advertising on its cans, respondent has misrepresented and 
now misrepresents to its wholesale and retail customers and furnishes 
them with the means of misrepresenting to the ultimate purchaser 
as follows: 

(6) That each and every can of its said product contains a speci- 
fied definite minimum number of living legume bacteria throughout 
the entire course of the distribution period of said product and up to 
the expiration date hereof appearing on the label of said can, when 
such is not the fact, and respondent does not know that its containers 
contain the number and type of nitrogen-fixing bacteria as stated and 
represented on its labels, the number of which bacteria has not been 
and can not be accurately ascertained. 

(c) That its product contains 50% more nitrogen-fixing bacteria 
and that the bacteria count of each can of its product is 50% higher 
than that of any other inoculant when such is not the fact and such 
misrepresentation is a false disparagement of the products of re- 
spondent’s competitors. 

(d) That its said product costs 314¢ per billion bacteria when such 
is not the fact, but the number of bacteria in each can constantly 
varies depending upon the conditions to which the can has been ex- 
posed, lack of uniformity in mixing, shipping in bulk and in repack- 
aging, and when the measurement of the relative values of competing 
commercial inoculators cannot truthfully be based on the respective 
number of bacteria contained therein in relation to the price charged 
and paid therefor. 

(¢) That by the use of the patent lid on its containers its prod- 
uct reaches the ultimate purchasers in such condition that the 
nitrogen-fixing bacteria therein contained are more virile or effica- 
cious than those sold by competitors, when in truth and in fact many 
of its competitors by other and similar means provide for and main- 
tain equal virility and efficacy in their legume inoculators. 

(7) That by the use of the aforesaid patent lid on its containers, 
molds or other contamination are effectively prevented when in truth 
and in fact the humus in which the said bacteria are mixed and packed 
is non-sterile and may and does have many other kinds and strains 
of bacteria, including molds. 

Par. 5. There are among the competitors of respondent engaged in 
the sale and distribution of legume inoculators, as above mentioned, 
corporations, firms, partnerships, and individuals who, in soliciting 
the sale of and selling their said products in interstate commerce, 
do not, in their advertising, or labels, misrepresent the quantity of 
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bacteria contained therein, or that such numbers can be accurately 
ascertained; or otherwise, by false and misleading statements, induce 
and promote the sale of their said products. 

Par. 6. The representations by respondent as set forth above, and 
each of them have the capacity and tendency to and do mislead and 
deceive dealers and the purchasing public, who, relying upon the truth 
of the said representations, are thereby induced to purchase “Humo- 
germ” in preference to other legume inoculants which are competitive 
both as to price and quality, thus diverting trade to respondent from 
its competitors who do not in the aforesaid or in any other manner 
misrepresent the kind, condition, character, cost or efficacy of such 
competitive products. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Kalo Inoculant 
Company, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other 
evidence in support of the allegations of the complaint introduced 
by PGad B. Morehouse, Attorney for the Commission, before John 
W. Norwood, an examiner of the Commission theretofore duly desig- 
nated by it, and upon the answer of-the respondent filed herein, dated 
February 1, 1937, admitting all the material allegations of the com- 
plaint to be true, and waiving the taking of further evidence and all 
other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Kalo Inoculant Company, its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale and distribution of Humogerm, a nitrogen-fixing 
bacteria used as a legume inoculant in interstate commerce, do forth- 
with cease and desist from representing : 

(a) That the containers in which said product: is sold are packed 
with fifteen billion (15,000,000,000) legume germs, or any other 
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definitely specified quantity or number and type of such germs, unless 
and until such definitely specified quantity or number has been 
scientifically ascertained by a controlled bacteriological count made 
by a competent bacteriologist, using scientifically approved method 
or methods; 

(5) By the words, “Guaranteed packed with,” a definitely specified 
number and type of nitrogen-fixing bacteria, or words or phrases of 
like import, that such definitely specified number of such type of 
nitrogen-fixing bacteria is in the container at any time other than the 
time when said container was packed ; 

(c) That merely by reason of the germ count so specified being a 
higher count than that specified on any other legume inoculant, such 
other legume inoculant is inferior to respondent’s product; 

(d) That its product costs 314 cents per billion bacteria or any 
other definite statement of the cost thereof per billion, or any other 
similar unit, not based upon the ascertainment of the number of such 
bacteria in each container as of the time when packed; or advertising 
the cost per unit of germ count in such manner as to import or imply 
that the relative values of commercial legume inoculants are depend- 
ent entirely upon the said cost per unit. 

(e) That competitive products not using the Earp-Thomas patented 
lid are thereby subject to molds or contamination, or that the use of 
such patented lid by respondent effectually prevents other than out- 
side contamination or molds from entering the can after packing; 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


PIKE-HANSEN, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2938. Complaint, Oct. 2, 1986—Decision, Mar. 10, 1937 


Where a corporation engaged in the offer and sale of men’s clothing through 


(a) 


(6) 


(c) 


some five hundred traveling salesmen whom it equipped with order blanks 
containing spaces for the individual measurements of each purchaser and 
with samples of materials for purchaser’s selections as to color, weave, and 
quality of material from which the suit or other garment was to be made, 
and price of which varied according to quality of material selected, and 
who solicited and accepted orders for such clothing, taking purchaser’s 
measurements and recording such and other information regarding his 
weight, height, etc., on the order blank, and forwarding same and collecting 
substantial part of agreed purchase price at time of acceptance of order, 
with balance payable upon delivery ; and such agents or representatives, as 
case might be— 

Represented and implied to prospective purchasers of its said clothing that 
it would make for and deliver to them made-to-measure or tailor-made 
garments made from material of the color, weave and quality selected from 
the samples exhibited, notwithstanding fact that garments delivered, in 
many instances, were not made-to-measure or tailor-made, as understood 
by purchasing public, did not fit in same manner as do such garments, due to 
lack of experience or skill on the part of its salesmen and its employees in 
making up the same, and, in some instances, did not fit at all or with any 
veasonable relation to individual to Whom delivered, and, in many instances, 
were so cut and constructed that it was not possible for expert tailors to 
alter same so as to make them fit, and its failure and refusal to return 
purchase money received from such purchasers or to deliver to them 
garments that would fit; 

Represented to purchasers of its said clothing that it would make for and 
deliver to them garments from materials of the color, weave, and quality 
Selected by such purchasers from samples furnished to its salesmen or 
exhibited to such purchasers, notwithstanding fact, in many instances, it 
did not deliver to purchaser garment thus made, but delivered one made 
from material which it had substituted for that selected by purchaser and 
which was different in color and weave from and inferior in quality to 
material selected, and failure and refusal in such instances to return pur- 
chase money received or deliver garment made from material selected ; and 
Represented, in soliciting sale of its said clothing, to many prospective 
purchasers, that delivery would be made to them by salesmen or agent in 
person, so as to afford them opportunity to inspect the garment ordered as 
to material from which made and as to fit, prior to payment of balance of 
purchase money due it, notwithstanding fact garment was shipped to pur- 
chaser by parcel post, cash on delivery for balance of purchase money, no 
inspection was permitted, and its failure and refusal to return purchase 
price received or permit inspection before delivery ; 
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With effect of misleading and deceiving many purchasers and causing them 
erroneously to believe that garments sold by it were made-to-measure or 
tailor-made, as understood by purchasing public, that garments would be 
made from materials selected by purchasers and be delivered by person 
taking order, and that inspection would be permitted prior to payment of 
balance as aforesaid, and of causing many prospective purchasers, because 
of such erroneous beliefs, to buy clothing from it, and of thereby unfairly 
diverting trade in commerce to it from its competitors who do not use acts, 
practices and methods employed by it; to their substantial injury and that 
of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Edw. W. Thomerson for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Pike-Han- 
sen, Inc., hereinafter referred to as respondent, has been and is using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacraPuH 1. Respondent Pike-Hansen, Inc., is a corporation ex- 
isting under and by virtue of the laws of the State of Illinois, with 
its office and principal place of business at 1113 North Franklin 
Street, in the city of Chicago, State of Illinois. 

Respondent is now, and has been for several years last past, en- 
gaged in the business of offering for sale and selling men’s clothing 
through salesmen or agents who travel throughout the United States 
soliciting and accepting orders for such clothing. 

Respondent causes said clothing, when sold, to be transported from 
its said place of business in the city of Chicago, State of Illinois, 
into and across the several States of the United States to the pur- 
chasers thereof located at various points in the said several States of 
the United States other than the State of Illinois. 

Respondent, in the course and conduct of its business in said com- 
merce as aforesaid, is in substantial competition with other corpora- 
tions and with associations, partnerships, and persons engaged in 
commerce between and among the several States of the United States 
in the business of selling and distributing men’s clothing. Among 
the competitors of the respondent are many who sell their clothing 
in said commerce through salesmen or agents and who do not use 
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the acts, practices, and methods in the sale thereof used by the re- 
spondent in the sale of its clothing as hereinafter alleged. 

Par. 2. Respondent, in the course and conduct of its business as 
aforesaid, employs approximately 500 salesmen or agents located 
throughout the several States of the United States to solicit and 
accept orders for its said clothing. ‘These salesmen or agents are 
equipped by the respondent with order blanks, containing spaces for 
the taking of the individual measurements of each purchaser, and 
with samples of materials from which the purchasers make selections 
as to color, weave, and quality of the material from which the suit 
or other garment ordered is to be made. The prices at which said 
clothing is sold vary according to the quality of the material selected 
and said salesmen or agents collect from the purchasers of said cloth- 
ing a substantial part of the agreed purchase price at the time the 
order is accepted and the balance of the purchase price is to be paid 
when the purchase is delivered. When a salesman or agent sells a 
garment, such salesman or agent takes the measurements of the pur- 
chaser and places this and other information regarding the weight, 
height, general build and appearance, etc. of the purchaser, together 
with a number identifying the material selected by the purchaser on 
the said order blank, and forwards the same to the respondent at its 
said place of business in Chicago, Ill., where the garment ordered is 
purportedly made from the material selected to the individual 
measurements of the purchaser of the garment. 

Par. 3. Made-to-measure or tailor-made clothing is understood by 
the trade and purchasing public generally to be and mean garments 
which are cut and made to the individual measurements of the person 
for whom intended. In order to make a made-to-measure or tailor- 
made garment as understood by the trade and purchasing public, it is 
necessary and essential that a person, experienced and skilled in 
taking and making measurements for such garments, measure the 
person for whom the garment is to be made, so as to convey to the 
tailor actually making the garment accurate and exact measurements 
and the information regarding the weight, height, general build and 
appearance, etc. of the person measured. To secure this information 
with any degree of accuracy and exactness requires experience and 
skill on the part of the person taking or making the measurements. 
There exists among the purchasing public the belief that made-to- 
measure or tailor-made garments fit with more accuracy than do 
garments which are not so made and there exists a preference on 
the part of a substantial portion of the purchasing public for made- 
to-measure or tailor-made garments. 
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Par. 4. Respondent, in the course and conduct of its business and 
by the means and in the manner aforesaid, represents and implies 
to prospective purchasers of its said clothing that it will make for, 
and deliver to, purchasers of its clothing made-to-measure or tailor- 
made garments made from materials of the color, weave, and quality 
selected by purchasers from the samples exhibited by its salesmen or 
agents. In truth and in fact, in many instances, the garments de- 
livered by the respondent to purchasers are not made-to-measure or 
tailor-made garments, as that term is understood by the purchasing 
public as above alleged. Because of the lack of experience and skill 
on the part of its salesmen or agents in making and taking measure- 
ments and securing accurate information regarding the weight, 
height, general build and appearance, etc. of purchasers or because 
of the lack of skill on the part of its workmen in making the gar- 
ments, the garments delivered do not fit in the same manner as do 
made-to-measure or tailor-made garments and in some instances do 
not fit at all or with any reasonable relation to the individual to 
whom they are delivered. In many instances, the garments delivered 
to purchasers are so cut and constructed that it is not possible for 
expert tailors by alteration to make them fit and the respondent fails 
and refuses to return the purchase money received from the pur- 
chasers of said garments or to deliver to them garments that will fit. 

Par. 5. Respondent, in the course and conduct of its business as 
aforesaid, represents to purchasers of its said clothing that it will 
make for, and deliver to, them garments made from materials of the 
color, weave, and quality selected by such purchasers from the sam- 
ples furnished to its salemen or agents by the respondent and by 
said salesmen or agents exhibited to said purchasers.. 

In truth and fact, in many instances, the respondent does not de- 
liver to a purchaser a garment made from the material selected by 
such purchaser, but delivers a garment made from a material which 
it has substituted for the material selected by the purchaser and 
which is different in color and weave from, and inferior in quality 
to, the material selected by the customer. The respondent in such 
instances fails and refuses to return the purchase money received or 
to deliver a garment made from the material selected. 

Par. 6. Respondent’s salesmen or agents, in soliciting the sale of 
its said clothing and for the purpose of inducing prospective pur- 
chasers to purchase said clothing, represent to many such prospec- 
tive purchasers that delivery will be made to them by the salesman or 
agent in person so as to afford purchasers an opporunity to inspect 
the garment ordered as to the material from which made and as 
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to its fit prior to the time payment is made of the balance of the pur- 
chase money due the respondent. In truth and fact, in many such 
instances, the garment is shipped to the purchaser by parcel post, 
cash on delivery for the balance of the purchase money, and no in- 
spection is permitted; and the respondent fails and refuses to return 
the purchase money received or to permit inspection of the garment 
before delivery is made. 

Par. 7. The aforesaid acts, practices, and methods of the respondent 
have the capacity and tendency to and do mislead and deceive many 
purchasers and cause them erroneously to believe that the garments 
sold by the respondent are made-to-measure or tailor-made garments, 
as those terms are understood by the purchasing public; that the 
garments ordered will be made from the materials selected by the 
purchasers and will be delivered by the person taking the order, 
and that inspection will be permitted prior to the payment of the 
balance of the purchase money to the respondent. Said acts, prac- 
tices, and methods have the capacity and tendency to and do cause 
many prospective purchasers, because of said erroneous beliefs, to 
purchase clothing from the respondent, thereby unfairly diverting 
trade in said commerce to the respondent from its competitors who 
do not use the acts, practices, and methods used by the respondent, 
to the substantial injury of said competitors and to the injury of 
the public. 

Par. 8. The above alleged acts, practices, and methods of the re- 
spondent are all to the injury and prejudice of the public and of the 
competitors of respondent and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
the Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frnprnes Aas to THE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 2, 1936, issued its complaint in 
this proceeding against Pike-Hansen, Inc., a corporation, charging 
it with the use of unfair methods, of competition in commerce in 
violation. of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, the Commission by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 


PIKE-HANSEN, INC. 825 
820 Findings 


all the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute an- 
swer, briefs and oral arguments of counsel having been waived, and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGraPH 1. Respondent, Pike-Hansen, Inc., is a corporation ex- 
isting under and by virtue of the laws of the State of Illinois, with 
its office and principal place of business at 1113 North Franklin 
Street, in the city of Chicago, State of Illinois, and it is now, and has 
been for several years last past, engaged in the business of offering for 
sale and selling men’s clothing through salesmen or agents who 
travel throughout the United States soliciting and accepting orders 
for such clothing. Respondent causes said clothing, when sold, to be 
transported from its place of business in Chicago, IL, to the pur- 
chasers thereof located at various points in the States of the United 
States other than the State of Illinois. 

Respondent is in substantial competition with other corporations 
and with associations, partnerships, and persons engaged in com- 
merce between and among the several States of the United States in 
the business of selling and distributing men’s clothing. Among the 
competitors of the respondent are many who sell their clothing in 
said commerce through salesmen or agents and who do not use the 
acts, practices, and methods in the sale thereof used by the respond- 
ent in the sale of its clothing as hereinafter set out. 

Par. 2. Respondent, in the course and conduct of its business as 
aforesaid, employs approximately 500 salesmen or agents located at 
various points throughout the United States to solicit and accept 
orders for its said clothing. These salesmen or agents are equipped 
by the respondent with order blanks, containing spaces for the tak- 
ing of the individual measurements of each purchaser, and with 
samples of materials from which the purchasers make selections as 
to color, weave, and quality of the material from which the suit or 
other garment ordered is to be made. The prices at which said 
clothing is sold vary according to the quality of the material se- 
lected and said salesmen or agents collect from the purchasers of 
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said clothing a substantial part of the agreed purchase price at the 
time the order is accepted and the balance of the purchase price is 
to be paid when the purchase is delivered. When a salesman or 
agent sells a garment such salesman or agent takes the measurements 
of the purchaser and places this and other information regarding the 
weight, height, general build and appearance, etc., of the purchaser, 
together with a number identifying the material selected by the pur- 
chaser on the said order blank, and forwards the same to the re- 
spondent at its said place of business in Chicago, Ill., where the gar- 
ment ordered is purportedly made from the material selected to the 
individual measurements of the purchaser of the garment. 

Par. 8. Made-to-measure or tailor-made clothing is understood by 
the trade and purchasing public generally to be and mean garments 
which are cut and made to the individual measurements of the per- 
son for whom intended. In order to make a made-to-measure or 
tailor-made garment as understood by the trade and purchasing pub- 
lic, it is necessary and essential that a person experienced and skilled 
in taking and making measurements for such garments, measure the 
person for whom the garment is to be made, so as to convey to the 
tailor actually making the garment accurate and exact measurements 
and information regarding the weight, height, general build and ap- 
pearance, of the person for whom the garment is to be made. To 
secure this information with any degree of accuracy and exactness 
requires experience and skill on the part of the person taking the 
measurements. ‘There exists among the purchasing public the be- 
lief that made-to-measure or tailor-made garments fit with more ac- 
curacy than do garments which are not so made and there exists a 
preference on the part of a substantial portion of the purchasing 
public for made-to-measure or tailor-made garments. 

Par. 4. Respondent represents and implies to prospective pur- 
chasers of its said clothing that it will make for, and deliver to, 
purchasers of its clothing made-to-measure or tailor-made garments 
made from material of the color, weave, and quality selected by 
purchasers from the samples exhibited by its salesmen or agents. 
In truth and in fact, in many instances, the garments delivered 
by the respondent to purchasers are not made-to-measure or tailor- 
made garments, as that term is understood by the purchasing public. 
Because of the lack of experience and skill on the part of its sales- 
men or agents in making and taking measurements and securing 
accurate information regarding the weight, height, general build 
and appearance of purchasers or because of the lack of skill on 
the part of its workmen in making the garments, the garments 
delivered do not fit in the same manner as do made-to-measure or 


PIKE-HANSEN, INC. 827 
820 Findings 


- tailor-made garments and in some instances do not fit at all or 
with any reasonable relation to the individual to whom they are 
delivered. In many instances, the garments delivered to purchasers 
are so cut and constructed that it is not possible for expert tailors 
by alteration to make them fit and the respondent fails and refuses 
to return the purchase money received from the purchasers of said 
garments or to deliver to them garments that will fit. 

Par. 5. Respondent represents to purchasers of its said clothing 
that it will make for, and deliver to, them garments from materials 
of the color, weave, and quality selected by such purchasers from 
the samples furnished to its salesmen or agents exhibited to said 
purchasers. 

In truth and fact, in many instances, the respondent does not 
deliver to a purchaser a garment made from the material selected 
by such purchaser, but delivers a garment made from a material 
which it has substituted for the material selected by the purchaser, 
and which is different in color and weave from, and inferior in 
quality to, the material selected by the customer. The respondent 
in such instances fails and refuses to return the purchase money 
received or to deliver a garment made from the material selected. 

Par. 6. Respondent’s salesmen, or agents, in soliciting the sale 
of its said clothing and for the purpose of inducing prospective pur- 
chasers to purchase said clothing, represent to many such prospective 
purchasers that delivery will be made to them by the salesmen or agent 
in person so as to afford purchasers an opportunity to inspect the 
garment ordered as to the material from which made and as to its 
fit prior to the time payment is made of the balance of the purchase 
money due the respondent. In truth and fact, in many such in- 
stances, the garment is shipped to the purchaser by parcel post, 
cash on delivery for the balance of the purchase money, and no 
inspection is permitted; and the respondent fails and refuses to 
return the purchase money received or to permit inspection of the 
garment before delivery is made. 

Par. 7. The aforesaid acts, practices, and methods of the re- 
spondent have the capacity and tendency to and do mislead and 
deceive many purchasers and cause them erroneously to believe that 
the garments sold by the respondent are made-to-measure or tailor- 
made garments as those terms are understood by the purchasing 
public; that the garments ordered will be made from the materials 
selected by the purchasers and will be delivered by the person taking 
the order, and that inspection will be permitted prior to the pay- 
ment of the balance of the purchase money to the respondent. Said 
acts, practices, and methods have the capacity and tendency to and 
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do cause many prospective purchasers, because of said erroneous 
beliefs, to purchase clothing from the respondent, thereby unfairly 
diverting trade in said commerce to the respondent from its com- 
petitors who do not use the acts, practices, and methods used by the 
respondent, to the substantial injury of said competitors and to 
the injury of the public. 

CONCLUSION 


The aforesaid acts and practices of the respondent Pike-Hansen, 
Inc., a corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of compe- 
tition in commerce, within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on February 24, 1937, by respondent admitting all the ma- 
terial allegations of the complaint to be true and waiving the tak- 
ing of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, That the respondent, Pike-Hansen, Inc., a corpora- 
tion, its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale and distribution of clothing for 
men in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from representing : 

1. That clothing sold by it is made-to-measure or tailor-made, un- 
less and until a clothing is actually and accurately made by com- 
petent tailors to fit the customer in accordance with his correct 
measurements taken by a person who is competent to take such 
measurements ; 

Oo Phat it mail make clothing from materials of the color, weave 
and quality selected by customers from samples exhibited, unless and 


until the clothing is made from material of the color, weave and 
quality selected ; 


PIKE-HANSEN, INC. 829 
820 Order 


3. That customers will be afforded an opportunity to inspect cloth- 
ing purchased prior to the time full payment for the clothing is 
made, unless and until such inspection is permitted. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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MUTUAL STORES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2550. Complaint, Sept. 12, 1935—Decision, Mar. 25, 1937 


Where a corporation engaged in the general business of merchandising in the 
District of Columbia, and in operating two stores therein, perfected a num- 
ber of years theretofore chiefly to engage in purchase and resale at retail 
of surplus, reject and refuse goods procured from the Army and Navy, 
which (1) were sold in substantial quantities thereby during the early 
1920’s, but sale of which (2) began to be curtailed sharply about 1927 and 
during the two or three years immediately preceding, because of exhaustion 
of the supplies thereof, and which (3) since 1932 were not available in any 
substantial quantity through retail stores of type operated by it, and since 
1935 and 1936, virtually not at all— 

Placed its corporate name, with words “Men’s Wear,” “Shoes,” ete., and “Army 
and Navy Goods,’ in large and conspicuous signs about its mercantile 
establishment and in other advertising literature, notwithstanding facts 
aforesaid, and that at no time since its organization had it ever procured 
or possessed any quantity of such surplus, reject and refuse goods in excess 
of five percent of its total inventory; 

With the result that various members of the purchasing public formed the con- 
clusion or received the impression and belief from words “Army and Navy” 
that goods to be purchased in its stores were substantially all, if not all, 
procured from the Army and Navy, and were of the quality and nature 
used thereby, and that by reason of such fact a better quality merchandise 
at substantial savings in price was obtained from its said stores, and sub- 
stantial number of such members were induced, by virtue of such beliefs 
or impressions, to make purchases of and from it, and with tendency and 
capacity thus to mislead and deceive such members, and with effect of 
unfairly diverting trade to it from its competitors who sell and offer to sell 
merchandise identical with bulk of its inventory and procured, like it, from 
same source and ordinary marts of trade, but who do not make use of such 
misleading and deceptive practice; to be substantial injury of substantial 
competition in said District: 

Held, That such acts and practices were to the prejudice of the public and 
competitors ‘and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr, Alden S. Bradley for the Commission. 
Mr, Alfred M. Schwartz, of Washington, D. C., for respondent. 


MUTUAL STORES, INC. 831 
830 Complaint 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Mutual 
Stores, Inc., hereinafter referred to as respondent, has been and is 
usuing unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to the said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacraPu 1. The said respondent, Mutual Stores, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the District of Columbia, and having and maintaining its principal 
office and place of business in the city of Washington, in the Dis- 
trict of Columbia, and said respondent is now and has been for at 
least one year previous hereto, engaged in the general business of 
merchandising. 

During the course of merchandising on the part of the respondent, 
the said respondent has maintained a constant and current course of 
commerce within the District of Columbia and has sold and has 
caused to be sold various and different articles of merchandise in 
which the respondent deals to various dealers and members of the 
purchasing public within the District of Columbia, in connection 
with and in the course of which sales respondent has caused and still 
causes merchandise in which it deals to be transported from its place 
of business into and through the various parts of the District of 
Columbia to purchasers located therein. 

In the course and conduct of its aforesaid business, respondent is 
and has been in substantial competition with other individuals, co- 
partnerships, and corporations engaged in the selling and trans- 
portation of like merchandise within the District of Columbia. 

Par. 2. For the period last above related, said respondent has op- 
erated under the corporate name of Mutual Stores, Inc., and during 
the course and conduct of its business has advertised and caused to be 
advertised by it through the medium of certain legends, signs and 
symbols falsely indicating and suggesting by inference that the said 
respondent does, in fact, deal exclusively in goods supplied by the 
Army and Navy Departments of the United States Government, 
when, in fact, it does not. 
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The following statement was contained in the advertisements of the 


respondent : 
MUTUAL STORES, INC. 


Army and Navy Goods 
Men’s Wear—Shoes. Sport Goods—Luggage 


The said respondent further caused to be listed under the classified 
heading of the telephone directory of the city of Washington, Dis- 
trict of Columbia, the name of its business, the telephone number of 
the same and the further descriptive words “Army and Navy Goods 
Business.” 

The practices of respondent as stated have had and have the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the belief that the goods to be purchased of 
the respondent are derived from the Army and Navy Departments of 
the United States Government when in fact they are not. In truth 
and in fact none of the stock of merchandise of said respondent is 
purchased from the Army and Navy or at any Army and Navy sur- 
plus or refuse goods sales. The small amount of such Army and 
Navy goods carried by said respondent, if any, is bought from jobbers, 
wholesalers, and others who buy at such Army and Navy refuse goods 
sales. The remainder of the said respondent’s stock of merchandise 
consists of the usual stock found in general merchandise establish- 
ments and is purchased in the marts of commerce in which the gen- 
eral merchant buys his stock of goods. The said respondent is in 
no way connected with the Army and Navy, and the major portion 
of the stocks of goods, wares, and merchandise as offered for sale 
by respondent consists of ordinary goods, wares, and merchandise 
as derived from the common marts of trade and not from the Army 
and Navy Departments of the United States, except solely goods 
not readily marketable and which have been purchased by the re- 
spondent some years previously hereto and which said goods are in 
minute quantities. 

Par. 3. There are among the competitors of said respondent in- 
dividuals, partnerships, copartnerships, and corporations engaged 
in the sale and distribution of like and similar materials and mer- 
chandise within the District of Columbia, which said individuals, 
partnerships, copartnerships and corporations do not misrepresent 
their merchandise by the use of a false and misleading advertisement 
or advertisements as to the source of origin or the quality of material 
so advertised. 

Par. 4. The acts alleged to have been done by the respondent are 
all to the injury and prejudice of the public and of a substantial 
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number of the competitors of the respondent in interstate commerce, 
and constitute unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 
26, 1914. 

Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on September 12, 1935, issued and 
served its complaint in this proceeding upon respondent Mutual 
Stores, Inc., charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of responden’s answer there- 
to, testimony and evidence in support of the allegations of said com- 
plaint were introduced by Alden S. Bradley, attorney for the Com- 
mission, before Robert S. Hall, an examiner of the Commission there- 
tofore duly designated by it, and in defense of the allegations of 
the complaint by Alfred M. Schwartz, attorney for the respondent, 
643 Munsey Building, Washington, D. C.; and said testimony and 
evidence was duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, the answer thereto, testi- 
mony and evidence, briefs in support of the complaint and in defense 
thereto, and the oral arguments of counsel aforesaid; and the Com- 
mission having duly considered the same, and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrarnu 1. Respondent, Mutual Stores, Inc., is a corporation 
existing under and by virtue of the laws of the District of Columbia 
and having and maintaining its principal office and place of business 
in the city of Washington in the District of Columbia. It is now, 
and has been for more than two years, engaged in the general busi- 
ness of merchandising.. Respondent operates two stores in the city of 
Washington, in the District of Columbia, one located at 9th and 
E Streets, N. W. and the other located at 9th and D Streets, NW. 

Par. 2. The present corporation was perfected in 1928, by one Nathan 
Shapiro and Herbert Silverstone, chiefly for the purpose of engaging 
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in the purchase and resale at retail of surplus, reject, and refuse goods 
procured from the Army and Naval Departments of the United States 
Government. Since the date of its organization the respondent has 
been unable to secure from said Army and Navy Departments of the 
United States Government or from other sources a substantial quantity 
of surplus, reject, or refuse goods and has never and does not now pro- 
cure or possess any quantity of such goods in excess of 15 percent of 
its total inventory. 

Par. 8. During the years 1922, 1923, and 1924, the Army and Navy 
Departments of the United States Government sold, or were responsi- 
ble for the sale of, a substantial quantity of surplus, reject, and refuse 
goods; but about the year 1927 and the two or three years immediately 
prior thereto began sharply to curtail, because of the exhaustion of the 
supply of such goods, the sale of surplus, reject, and refuse goods; and 
since the year 1932 there has not been available for sale and offered 
for sale for resale through retail stores of the type operated by the 
respondent any substantial quantity of surplus, reject, and refuse goods 
from the Army and Navy Departments of the United States Govern- 
ment. During the years 1935 and 1936 virtually no goods fit for resale 
in retail stores, such as those operated by the respondent, have been 
offered for sale by these Departments. 

The goods formerly offered for sale by the Army and Navy Depart- 
ments of the United States Government were ultimately purchased for 
the conduct of retail stores and for sale to the retail trade by the 
respondent and various persons, partnerships, and other corporations 
engaged in the conduct of retail mercantile establishments approxi- 
mately identical with the mercantile establishments of the respondents. 

The inventory of the respondent reflects the decrease in the surplus, 
refuse, and reject goods of the Army and Navy Departments of the 
United States Government offered for sale in that its inventory has 
never revealed more than 10 to 15 percent of its goods as being surplus, 
refuse, or reject goods from the Army and Navy Departments of the 
United States. 

Par. 4. There are no goods now being offered, nor, since the year 
1932, have there been any substantial amount of goods offered for 
sale by the Army or Navy Department of the United States Govern- 
ment suitable for resale in retail establishments similar to those 
operated by the respondent. 

Par. 5. The respondent caused its merchandise to be advertised by 
placing its corporate name “Mutual Stores, Inc.” “Men’s Wear,” 
“Shoes,” “Sport Goods,” “Luggage,” and “Army and Navy Goods” in 
large and conspicuous signs about its mercantile establishment located 
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at 9th & D Streets, NW., Washington, D. C. and in other advertising 
literature. 

Par. 6. Various members of the purchasing public upon observing 
the words “Army and Navy” in connection with the advertising of 
the respondent have formed the conclusion, or received the impression 
and belief, that the goods to be purchased in respondent’s stores were 
substantially all, if not all, procured from the Army and Navy De- 
partments of the United States Government; that the goods were of 
the quality and nature used by said Departments; that, by reason of 
the fact that such goods were procured from the Army and Navy 
Departments of the United States Government, a better quality mer- 
chandise at a substantial savings in price was obtainable from the 
respondent’s stores. A substantial number of such members of the 
purchasing public have been induced, by virtue of such beliefs or im- 
pressions, to make purchases of and from the respondent. 

Par. 7. The use by the respondent of the words “Army” and “Navy” 
in connection with its corporate name, in its advertisements as above 
described, has the tendency and capacity to mislead and deceive mem- 
bers of the purchasing public into the false impressions and beliefs 
as set forth in paragraph 6 hereof. 

Par. 8. The use of the words “Army” and “Navy” by the respond- 
ents in its advertising as above set out unfairly diverts trade to it 
from its competitors who sell and offer to sell merchandise identical 
with the bulk of the inventory of the respondent, and procured from 
the same source, 1. e., the ordinary marts of trade, but who do not 
make use of such misleading and deceptive practice, and has caused 
and now causes substantial injury to substantial competition within 
the District of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Mutual Stores, 
Inc., are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Robert 5, Hall, 
an examiner of the Commission theretofore duly designated by it, 


836 . FEDERAL TRADE COMMISSION DECISIONS 
Order 24 F. TC. 


in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral arguments by Alden S. Bradley, 
counsel for the Commission, and by Alfred M. Schwartz, counsel for 
the respondent, and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Mutual Stores, Inc., in connec- 
tion with the conduct of its mercantile establishment within the 
District of Columbia, cease and desist from: 

Using the words “Army and Navy,” or either of them as descrip- 
tive of or with reference to any merchandise advertised and offered 
for sale or sold to the public, unless in fact the words “Army and 
Navy,” or either of them, be used specifically in connection and con- 
Junction with particular merchandise actually procured directly or 
indirectly, from the Army and Navy Departments of the United 
States Government. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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M. F. FOLEY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2752. Complaint, Mar. 80, 1936—Decision, Mar. 25, 1987 


Where a corporation engaged in sale and distribution at wholesale of fish 
and other sea food— 

Advertised a certain species of fish offered and sold by it, in price lists or 
bulletins distributed among customers and prospective customers, as “Deep 
Sea Whitefish Fillets,’ or as “Fresh Cusk Fillets (Deep Sea Whitefish) ,” 
or as “Deep Sea Whitefish Fillets (Cusk),” or as “D. S. Whitefish Fillets,” 
notwithstanding fact said species, or cusk, as known to trade, was not that 
fresh water, Great Lakes species referred to by trade and consuming 
public as “Lake Erie whitefish,” “Lake Superior whitefish,’ and “Selkirk 
whitefish,” and also “whitefish,” and so advertised and sold and known 
to such trade and public, and preferred to said salt water species, on the 
part of a substantial portion of such and purchasing public; 

With effect of misleading and deceiving customer and prospective customer 
members thereof into erroneous belief that said representations were true, 
and that its said product, thus represented, was the fresh water white- 
fish, and with result that a substantial number of such customers and 
prospective customers and purchasing public bought its said product in such 
belief, and trade was unfairly diverted to it from its competitors, who do 
not misrepresent the nature and kind of their respective products; all 
to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 


Mr. Daniel J. Murphy for the Commission. 
Mr. Thomas H. Walsh, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that M. F. Foley 
Company, a corporation, hereinafter referred to as“respondent,” has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 
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Paracrapy 1. The respondent js a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Massachusetts, with its principal place of business located at corner, 
Friend and Union Streets in the city of Boston, in the State of 
Massachusetts. It is now, and for some time past has been, engaged 
as a wholesaler in the sale and distribution of fish and other sea 
foods in commerce between and among the various States of the 
United States. It causes and has caused the said products, when 
sold, to be shipped from its place of business in the State of Massa- 
chusetts to purchasers thereof located in a State or States other than 
the State of Massachusetts. In the course and conduct of its business 
respondent was at all times herein referred to in substantial competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged in the sale and distribution in interstate commerce 
of similar products. 

Par. 2. In the course and conduct of its business as described 
in paragraph 1 hereof, the respondent, in soliciting the sale of and 
selling its products in interstate commerce, caused the same to be 
advertised by means of price lists or bulletins distributed in inter- 
state commerce among customers and prospective customers, and in 
which advertising matter certain species of the fish offered for sale 
and sold by the said respondent were variously designated, repre- 
sented and referred to as “Deep Sea Whitefish Fillets,” or as “Fresh 
Cusk Fillets (Deep Sea Whitefish), or as “Deep Sea Whitefish Fillets 
(Cusk).” Invoices distributed by the said respondent in interstate 
commerce alluded to said species as “D. S. Whitefish Fillet,” when in 
truth and in fact said species were not that species of food fish known 
as “whitefish,” but were species of food fish other than whitefish. 

Par. 3. There is a preference on the part of a substantial portion 
of the purchasing and consuming public for that species of food 
fish genuinely known as “whitefish” which is confined chiefly to the 
Great Lakes, rather than for that species of food fish found in the 
Atlantic Ocean and erroneously termed “whitefish.” 

Par. 4. The representations by said respondent, as set forth in 
paragraph 2 hereof, are calculated to, and do, have the capacity and 
tendency to, and do, mislead and deceive customers and prospective 
customers of respondent and the purchasing public into the erroneous 
belief that the said representations made are true, and that the prod- 
uct so represented is of the species of food fish genuinely known as 
“whitefish,” and to cause a substantial number of such customers, 
prospective customers and the purchasing public, acting on such 
belief, to buy said respondent’s product, thereby diverting trade to 
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said respondent from its competitors who do not misrepresent the 
nature and kind of their products, and thereby doing substantial 
injury to substantial competition in interstate commerce. 

Par. 5. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the meaning and intent of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on March 30, 1936, issued and served its 
complaint in this proceeding upon respondent M. F. Foley Company, 
a corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Daniel J. Murphy, attorney 
for the Commission, before John J. Keenan, an examiner of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Thomas H. Walsh, attorney for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto ; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, M. F. Foley Company, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Massachusetts, with its principal place 
of business located in the city of Boston in the said Common- 
wealth. It is now, and for some time past has been, engaged as a 
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wholesaler in the sale and distribution of fish and other sea food in 
commerce between and among the various States of the United States. 
Tt causes, and has caused, the said products, when sold, to be shipped 
from its place of business in the State of Massachusetts to the pur- 
chasers thereof located in various States of the United States other 
than the State of Massachusetts. 

Par. 2. In the course and conduct of its business the respondent was 
at all times herein referred to in substantial competition with other 
corporations, individuals, firms, and partnerships likewise engaged 
in the sale and distribution of similar products in commerce among 
and between the various States of the United States. 

Par. 3. In the course and conduct of its business, as described in 
paragraph 1-hereof; the respondent, in soliciting the sale of, and sell- 
ing, its products in commerce, as herein described, causes the same 
to be advertised by means of price lists or bulletins distributed in 
said commerce among customers and prospective customers, in which 
advertising matter certain species of the fish offered for sale, and sold, 
by the said respondent were variously designated, represented, and re- 
ferred to as “Deep Sea Whitefish Fillets,” or as “Fresh Cusk Fillets 
(Deep Sea Whitefish),” or as “Deep Sea Whitefish Fillets (Cusk) ,” 
or as “D. 8. Whitefish Fillets.” For a number of years fish of a species 
of fresh water fish found chiefly in the Great Lakes region of the 
United States have been advertised, sold, and known as “whitefish.” 
They are referred to by the trade and the consuming public as “Lake 
Erie whitefish,” “Lake Superior whitefish,” and “Selkirk whitefish,” 
and also “whitefish.” The fish designated, represented, and described 
by the respondent in the manner above set forth were not fish of the 
species of fresh water fish found chiefly in the Great Lakes region of 
the United States and advertised, sold, and known to the trade and 
consuming public as “Lake Erie whitefish,” “Lake Superior whitefish,” 
“Selkirk whitefish,” and “whitefish,” but were fish of a species of salt 
water fish known to the trade as “cusk.” There is a preference on 
the part of a substantial portion of the purchasing and consuming 
public for that species of fresh water fish known as “whitefish,” rather 
than for that species of salt water fish known as “cusk.” 

Par. 4. The representations made by said respondent, as set forth 
in paragraph 3 hereof, are concluded to, and do, have the capacity 
and tendency to, and do, mislead and deceive customers and prospec- 
tive customers of respondent, the same being members of the pur- 
chasing public, into the erroneous belief that the said representations 
are true, and that the product so represented is of the species of 
fresh water fish known as “whitefish.” A substantial number of 
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such customers, prospective customers, and the purchasing public, 
acting on such belief, have bought said respondent’s product. As a 
result thereof, trade has been unfairly diverted to said respondent 
from its competitors who do not misrepresent the nature and kind 
of their respective products, all to the injury of competition in 
commerce between and among the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, M. F. Foley 
Company, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, ap- 
proved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before John J. Keenan, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein by Daniel J. Murphy, counsel for the Commis- 
sion, and by Thomas H. Walsh, counsel for the respondent, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, M. F. Foley Company, its offi- 
cers, representatives, agents, and employees, in connection with the 
offering for sale, sale and distribution of fish and other sea foods in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing, directly or indirectly, through the use of the word. 
“whitefish,” alone or in connection or conjunction with any other 
word or words, that fish of the species of salt water fish known and 
described as “cusk” are whitefish ; 

2. Representing, directly or indirectly, through the use of the word 
“whitefish,” alone or in connection or conjunction with any other 
word or words, that fish of any species other than the species of 
fresh water fish found chiefly in the Great Lakes region of the United 
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States and known to the trade and consuming public as “Lake Erie 
whitefish,” “Lake Superior whitefish,’ “Selkirk whitefish,” and 
“whitefish” are whitefish. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 


in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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THE CLARK GRAVE VAULT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2323. Complaint, Mar. 12, 1935—Decision, Mar. 19, 1937 


Where a corporation engaged in the manufacture of air-seal type, ferrous 
metal burial vaults and in the sale thereof to jobbers and funeral directors 
and undertakers, in competition with those engaged in sale and trans- 
portation of metal, stone, concrete, cement and other burial vaults in 
commerce between and among the various States— 


(a) Represented through warranties issued by it and through advertise- 
ments in periodicals of wide interstate circulation, and through booklets, 
circulars, pamphlets, letters, photographs, testimonials, and other advertis- 
ing matter, and through its customers, authorized by it so to state in the 
sale and promotion of sale of its said vaults, that same would remain 
waterproof and airtight under ground for fifty years, and were so 
warranted, and that they were made of rust and corrosion resisting metal, 
proof against moisture and crumbling, and were waterproof and airtight 
and verminproof, and, buried, had an impenetrable seal and would afford 
positive and permanent protection to the coffin and body encased therein; 
and 

(b) Made use of “warranties” or “guarantees” in connection with sale and 
offer of its said vaults, which were issued by it through the jobber or 
funeral director and were intended to be, and in many cases were, deliv- 
ered to ultimate purchasers of said product, and which guaranteed same for 
fifty years against entrance of water due to defective construction, rust 
or corrosion, and undertook therein to replace any vault, without cost 
to purchaser, found defective within the terms of such warranty within 
such fifty-year period, ete.; 

fhe facts being that, while its said vaults were manufactured by it of highly 
refined grades of metal of high quality, made as carefully, accurately and 
thoroughly as possible by exact control of furnacing operations to make the 
best ferrous metal, that would resist, but not prevent, corrosion and tend 
to increase durability of such metals for a longer period of time than 
if impurities had not been removed therefrom, and said metals, by their 
very nature and texture, would not permit passage of water or air 
unless punctured, broken or partially destroyed by corrosion, said vaults, 
by virtue of the circumstances involved, would not, nevertheless, be 
entirely without moisture after burial, all soils are more or less corrosive 
and will eventually cause all ferrous metals to pit or corrode, and water, 
frequently present in graves due to many conditions, will, when present, 
touch said vaults and in time produce rust, beginning of corrosion, which, 
once started, will usually continue until puncture of metal, and said vaults 
were not rust or corrosion proof or rust or corrosion resistant to the extent 


1Count 2 of the complaint alleging violation of the National Industrial Recovery Act 
dismissed November 9, 1935. 
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that they would never rust or corrode after burial, nor wholly proof 
against moisture, or against crumbling after burial, conjunction of con- 
ditions, as respects airseal principle employed in vaults in question, which 
does not always exist, must obtain in order for same to provide protection 
from entering water, and said vaults were not waterproof in the sense 
that no water whatsoever could enter same, nor impenetrable, except for 
period prior to the puncture of the metal by rust and corrosion or other 
causes, depending, in variable conditions, on character of soil and climatic 
and other conditions prevailing in territory involved, and were not air- 
tight or verminproof, and would not give lasting protection to contents 
thereof for any known period of time; 


With capacity and tendency to induce public to purchase and use its said 
vaults in the belief that such statements and representations were true, 
and unfairly to divert trade to it from its aforesaid competitors: 


Held, That such acts and practices, under the circumstances set forth, were 
to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Mr. EF. J. Hornibrook for the Commission. 
Sharp, Schooler, Toland & Herbert, of Columbus, Ohio, for 
respondent. 
CoMPLAINT 


Acting in the public interest and pursuant to the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission charges 
that the Clark Grave Vault Company, a corporation hereinafter 
referred to as respondent, has been and is now using unfair methods 
of competition in commerce, as “commerce” is defined in said act, 
and in violation of an Act of Congress approved June 16, 1933, 
known and designated as the “National Industrial Recovery Act,” 
and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, states its charges in 
that respect as follows: 


Count 1 


Paracrarn 1. The respondent is the Clark Grave Vault Company, 
a corporation organized and existing under and by virtue of the laws 
of the State of Ohio, with its factory and principal place of business 
located in the city of Columbus in said State. It is now and has 
been for several years last past engaged in the business of manufac- 
turing, and selling metal grave vaults used to encase coffins for the 
burial of the dead to purchasers thereof, many of whom reside out- 
side of the State of Ohio, and when orders are received therefor 
they are filled by respondent by shipping the same from the said 
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city of Columbus in the State of Ohio, into and through other States 
of the United States to the respective places of business or the resi- 
dences of such purchasers. 

Par. 2. In the course and conduct of its said business, respondent 
is in competition with other individuals, copartnerships, and corpora- 
tions engaged in the sale and transportation of metal, stone, concrete, 
cement, and other grave vaults between and among various States of 
the United States. 

Par. 3. Respondent sells and ships said vaults, as aforesaid, to 
jobbers, funeral directors, and undertakers, the last two of which 
sell the same to ultimate purchasers thereof for use in the burial of 
their dead. 

Par. 4. (A) In magazines having a wide interstate circulation, and 
in booklets, circulars, pamphlets, letters, and in and through the use 
of photographs, testimonials, and in other advertising media, all of 
which is circulated among its customers and prospective customers 
residing in the States of the United States, and which respondent’s 
said customers use and are authorized by respondent to use in the sale 
and in the promotion of the sale of its said vaults, the following 
false and misleading claims, statements and representations as to 
respondent’s said vaults are made: 

That the said grave vaults will remain waterproof and airtight 
when placed under ground for a period of fifty (50) years; that they 
afford positive and permanent protection to the coffin and body en- 
cased therein; that Clark created the waterproof, all-metal vault 
with its impenetrable air-seal; that the Clark vault is an accepted 
part of the modern burial service; that it is complete and lasting pro- 
tection; that it assures comfort and peace of mind to those who must 
“carry on”; that Clark’s vaults are made of specially processed, rust 
and corrosion resisting metal which is proof against moisture and 
against crumbling; that each Clark vault is critically tested under 
5,000 pounds of water for air- and water-tightness, and is warranted 
for fifty (50) years or more. 

(B) Respondent issues with each vault, for delivery to ultimate 
purchasers thereof, and they are so delivered, a written, purported 
warranty which provides in substance that every Clark vault is sub- 
mitted to a rigid test by being completely submerged under two 
and one-half (214) tons of water to prove that it is absolutely water- 
and air-tight, and that: 

In consideration of the purchase and payment for the vault with which this 
warranty is issued, to be indorsed hereon as indicated below, THH CLARK 


GRAVE VAULT COMPANY does hereby warrant such vault for a period of 
fifty (50) years from the date of purchase indorsed hereon below against water 
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entering such yault from the grave due to defective construction, rust or 
corrosion. 

Any such vault found to be defective within the terms of this warranty 
will be replaced within said fifty-year period without cost to the purchaser. 
It is understood that cinders and other highly corrosive material must not 
be used in filling grave and that vault must be buried level. 

Par. 5. The statements and representations described in subdivi- 
sion (A) of the preceding paragraph are false and misleading in 
that respondent’s said grave vaults will not always remain watertight 
or airtight for a period of fifty (50) years or any definite period 
when buried under ground; that respondent’s said vaults when bur- 
ied under ground do not always afford positive or permanent pro- 
tection to the body or coffin encased therein; that the air-seal of 
respondent’s vaults is not impenetrable; that the Clark vault is not 
an accepted part of the modern funeral service: that the Clark vault 
does not afford complete and lasting protection; that the Clark vaults 
are not made of rust and corrosion resisting metal; that the metal 
of which Clark’s vaults are made is not proof against crumpling; 
that the tests made of the Clark vaults before shipment are not 
sufficient to assure that they will remain in all cases watertight or 
airtight; that respondent’s said vaults are made of metals which will 
corrode; there is a vast difference in the corrosive properties of soils 
throughout the United States; in some soils respondent’s said vaults 
will pit and corrode in a period of from three (3) to ten (10) years, 
and in others from ten (10) to twenty (20) years; that respondent’s 
said vaults have not been tested under ground for a period of fifty 
(50) years, nor has the metal of which they are made been so tested; 
that respondent’s said vaults will corrode and pit so as to let water 
into them; that in many instances they will corrode and rust so 
as to cave in or collapse; that respondent’s said vaults when buried 
under ground are not airtight or waterproof and will, and often do 
permit water or air to enter therein. Either air or water entering 
respondent’s vaults when buried underground promote and cause dis- 
integration of the coffin and body encased in said vaults. Water 
often enters the graves of the dead. The mechanism provided by 
respondent for sealing its said vaults will not at all times prevent 
the entrance of water into said vaults to an extent where the coffin 
is damaged. 

The statements and representations described in subdivision (B) 
of paragraph 4 hereof are false and misleading and deceptive in that 
the terms “waterproof” and “airtight” as used by respondent as 
aforesaid mean to the ultimate purchaser thereof a watertight, air- 
tight vault; a vault which will not permit water or air to enter the 
same and that will endure as such under burial conditions. The re- 
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spondent’s said vaults are not waterproof nor airtight as the terms 
are understood by the ultimate purchaser thereof. Water or air may 
seep into or enter the said vaults through the walls, joints, weldings, 
and flanges thereof, or pin holes due to rust or corrosion, or due to 
collapse or bending of the vault. 

These said warranties contain a clause to the effect that the Clark 
Grave Vault Company warrant such vaults for a period of fifty 
(50) years from the date of purchase thereof against water enter- 
ing such vault from the grave due to defective construction, rust or 
corrosion. The exhumations of bodies after burial are so rare as 
to make these certificates or warranties worthless to the purchasers 
of such vaults for the reason that no opportunity is afforded them 
to ascertain whether such vaults have or have not been airtight or 
waterproof. These said purported warranties are not warranties, 
but are merely sales persuaders under the terms of which respondent 
will rarely, if ever be called upon to replace said vaults. It is false 
and misleading for respondent to call them warranties or to issue 
them. Ultimate purchasers are induced to buy respondent’s said 
vaults because of said warranties. 

Par. 6. Each and all of the said false and misleading representa- 
tions used by respondent as set out in paragraph 4 hereof have and 
have had the capacity and tendency to induce the public to purchase 
and use respondent’s said grave vaults in the belief that they are 
true, and have and have had the tendency and capacity to divert 
trade from said competitors of respondent. 

Par. 7. The acts and practices of respondent above set forth are 
all to the prejudice of the public and to respondent’s said competi- 
tors and constitute unfair methods of competition in interstate com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Count 2 


Paracraru 1. Respondent is a corporation organized and existing 
under and by virtue of the laws of the State of Ohio with its factory 
and principal place of business located in the city of Columbus in 
said State. Respondent is now, and for several years last past has 
been enegaged in the business of manufacturing, selling, and dis- 
tributing metal grave vaults used to encase coffins in the burial of the 
dead, to purchasers thereof located at points in the State of Ohio, 
and at points in various other States of the United States, and causes 
said products when so sold to be transported from its principal place 
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of business in the City of Columbus, Ohio, to the purchasers thereof 
in the State of Ohio, and to other purchasers thereof in other States 
of the United States and in the District of Columbia at their re- 
spective places of business, and there is now, and has been for several 
years last past, a course of trade and commerce by the said re- 
spondent in said product in the State of Ohio, and between and 
among the States of the United States and in the District of 
Columbia: 

Par. 2. As grounds for this paragraph of its complaint, the Fed- 
eral Trade Commission reiterates, adopts, and relies upon all mat- 
ters and things set out in paragraphs 2 to 7 inclusive of count 1 
hereof, as each and all of the allegations of same were set out in full 
in said paragraph. 

Par. 8. On November 4, 1933, under and pursuant to the provisions 
of the National Industrial Recovery Act, the President of the United 
States made, issued, and approved a Code of Fair Competition for 
the Funeral Supplies Industries, which became effective on the tenth 
day thereafter. The respondent herein was a party to and signa- 
tory of such Code of Fair Competition, and such Code is now in full 
force and effect as to this respondent. 

The said National Industrial Recovery Act (Section 3, Paragraph 
B) provides: 

After the President shall have approved any such code, the provisions of 
such code shall be the standards of fair competition for such trade or indus- 
try, or supervision thereof. Any violation of such standards in any transac: 
tion in or affecting interstate or foreign commerce shall be deemed an unfair 
method of competition in commerce within the meaning of the Federal Trade 
Commission Act, as amended; but nothing in this title shall be construed to 
impair the power of the Federal Trade Commission under such Aet, as 
amended. 

In Article IX of said Code, under the heading “Trade Practices,” 
appears the following: 

1. The following practices constitute unfair methods of competi- 
tion and are prohibited: 

* * * * * * a 


(r) To resort to or indulge in practices which are prejudicial to the public 
interest, such as: 


Misbranding. 
Misrepresentation in branding, labeling, selling and advertising. 
* * * * * * * 


(w) Nothing in this Code shall limit the effect of any adjudication by the 
Courts or holding by the Federal Trade Commission on complaint, finding, and 
order, that any practice or method is unfair; providing, that such adjudication 
or holding is not inconsistent with any provision of the Act or of this Code. 
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Notwithstanding the said-provisions of said Code of Fair Compe- 
tition respondent has continued to and does use such methods of com- 
petition herein alleged and described and has resorted to or indulged 
in the practice of misrepresentation in branding and labeling and 
selling, or advertising his said vaults in the manner hereinabove set 
forth. 

The above alleged methods, acts, and practices of respondent are 
and have been in violation of the standards of fair competition as 
set forth in said Code of Fair Competition for the said Funeral 
Supphes Industry of the United States. Such violations in the afore- 
said transactions in interstate commerce and in other transactions 
which affect interstate commerce in the manner set forth above are 
in violation ef Section (3) of the National Industrial Recovery Act, 
and they are unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 


Report, Frxprnes As To THE Facts, AND ORvER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on the 12th day of March, A. D., 
1935, issued and served its complaint in this proceeding upon re- 
spondent, The Clark Grave Vault Company, a corporation, charging 
it with the use of unfair methods of competition in commerce, 1n vio- 
lation of the provisions of said act. After the issuance of said com- 
plaint, and the filing of respondent’s answer thereto, a stipulation 
as to the facts was agreed upon by and between W. T. Kelley, Chief 
Counsel for the Commission, and respondent, by which it was agreed 
that, subject to the approval of the Commission, the statement of 
facts so agreed upon should be taken as the facts in this proceeding, 
and in lieu of testimony in support of the charges stated in the com- 
plaint, or in opposition thereto. It was further agreed that the said. 
Commission might proceed upon such statement of facts, including 
inferences drawn from said stipulated facts, to issue its report stating 
its findings as to the facts and its conclusion based thereon, and 
enter its order disposing of the proceeding, without the presentation 
of argument or the filing of briefs. Said stipulation as to the facts 
has been duly filed in the office of the Commission, and approved 
by it. 

Thereafter the proceeding came on for final hearing before the 
Commission on said complaint, the answer thereto, and the statement 
of facts as agreed upon in lieu of testimony, briefs and argument 
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having been waived, and the Commission having duly considered the 
same and being fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, The Clark Grave Vault Company, is 
a corporation duly organized and existing under the laws of the 
State of Ohio, with its factory and principal place of business lo- 
cated in the city of Columbus, in said State. It is now, and has 
been for several years last past, engaged in the business of manufac- 
turing and selling metal grave vaults, used to encase coffins for the 
burial of the dead, to purchasers thereof, many of whom reside out- 
side of the State of Ohio. Orders received for such burial vaults 
are filled by respondent shipping the same from the said city of 
Columbus, in the State of Ohio, into and through other States of the 
United States to such purchasers. 

Par. 2. In the sale and transportation of its burial vaults, re- 
spondent is in competition with other individuals, copartnerships, 
and corporations engaged in the sale and transportation of metal, 
stone, concrete, cement, and other burial vaults in commerce between 
and among various States of the United States. 

Par. 8. Respondent sells and ships said vaults to jobbers, funeral 
directors and undertakers, the last two of which sell the same to 
ultimate purchasers thereof for use in the burial of their dead. 

Par. 4. Respondent has used advertisements in magazines having 
a wide interstate circulation, and has used booklets, circulars, pam- 
phlets, letters, photographs, testimonials, and other advertising 
media, which it has circulated, or caused to be circulated, among its 
said customers and prospective customers, in which the statements 
and representations set forth and described in paragraph 5 hereof 
were made. 

Par. 5. In addition to the warranty described in paragraph 18 
hereof, respondent’s customers, prior to filmg of complaint, used, 
and were authorized by respondent to use, in the sale and in the pro- 
motion of the sale of its said vaults, the following claims, statements, 
and representations as to its said vaults: 

(a) Said grave vaults will remain water-proof and air-tight when placed 
underground for a period of fifty (50) years; 

(b) Said grave vaults afford positive and permanent protection to the coffin 
and body incased therein ; 


(c) Clark ereated the water-proof, all-metal vault with its impenetrable air 
seal; 
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(d) Clark vault is an accepted part of the modern burial service ; 

(e) The Clark vault is a complete and lasting protection; 

(f) The Clark yault assures comfort and peace of mind to those who must 
“carry on”; 

(g) Clark vaults are made of specially processed rust and corrosion-resisting 
metal, which is proof against moisture and against crumbling; 

(h) Each Clark yault is critically tested under 500 pounds of water for 
air- and water-tightness, and is warranted for 50 years or more. 

Par. 6. A corpse, either embalmed or not embalmed, is in the proc- 
ess of decay and disintegration at the time of its burial. The process 
of embalming is a method of injecting certain fluids into the corpse 
for the purpose of delaying or retarding such decay and disintegration 
of the corpse for a temporary period of time, not permanently. 

Par. 7. Respondent’s air-seal vaults are intended to protect the 
corpse, contained therein, during the life of the metal of which they 
are made, against accelerated decay and disintegration through dam- 
age produced or caused by water entering such vault and rising there- 
in to such height as to touch the bottom of the casket. 

Par. 8. Respondent has been engaged in the manufacture and sale 
of air-seal type, sometimes commonly referred to as the “diving bell” 
principle, ferrous metal burial vaults, for about thirty-five (35) years. 
It is now using, and has used, 12 gauge Armco Ingot Iron, manufac- 
tured and processed by The American Rolling Mill Company, of 
Middletown, Ohio, and 12 gauge Keystone Copper Steel manufactured 
and processed by The American Sheet and Tinplate Company, of 
Pittsburgh, Pa. These metals purchased by the respondent, and used 
in the manufacture of its said vaults, are highly refined grades of 
metal, carefully made under the best modern scientifically controlled 
iron and steel making processes. They are high quality metals made 
as carefully, accurately and thoroughly as they can be made by exact 
control of furnacing operations to make the best ferrous metal that 
will resist, but not prevent, corrosion in the sense that the high quality 
of these metals tends to retard and slow the rate of corrosion and 
tends to increase their durability under ground for a longer period of 
time than if the impurities were not removed from the metal and if 
the metal had not been so highly refined and freed from those im- 
purities which accelerate the process of rusting or corrosion. 

These metals, by their very nature and texture, will not permit the 
passage of water or air through them during the life thereof unless 
they are punctured, broken or partially destroyed by rust or corrosion, 

Par. 9. The dome of the vaults of respondent, before being placed 
upon the market, is tested by being submerged under six (6) feet of 
water in an upright position without the pan being placed under it, 
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to determine that there are no defects in its manufacture by which 
air is permitted to escape from, or water to enter-through, the metal 
of which the dome is made. No vault is shipped by respondent until 
the dome of said vault has been so tested and found to have no defect 
in its material or its welds, by which air escapes from or water enters 
through said metal. 

Par. 10. Respondent’s metal burial vaults, after burial, will not be 
entirely without moisture in them, because the human body, whether 
dead or alive, is composed largely of water and other fluids, and the 
air in the dome contains moisture; therefore, moisture to a certain 
extent will be present in every burial vault used in the burial of the 
dead. 

Par. 11. Respondent’s vaults, made of ferrous metals, are not rust- 
proof, corrosionproof, rust resisting, or corrosion resisting to the 
extent that they will never rust or corrode after burial underground. 

Par. 12. Respondent’s vaults, made of ferrous metals, are not al- 
ways proof against moisture entering said vaults, or forever proof 
against crumbling after burial underground. 

Par. 18. Respondent’s vault, made of ferrous metals, have not and 
will not always give positive, permanent, complete or lasting protec- 
tion to the casket therein, or remain waterproof and airtight, under 
every burial condition, for any definitely known fixed or stated period 
of time. 

Par. 14. When the dome or hood of said vaults has been punctured, 
due to corrosion or other causes, they cease to be waterproof. 

Par. 15. Respondent’s vaults after burial in the earth are not water- 
proof in the sense that no water whatsoever can enter within the vault 
underneath the bottom of the casket and are not impenetrable except 
for the period before rust. and corrosion or other causes have punc- 
tured the metal, under every burial condition, as the life of metal 
burial vaults depends upon the character of the soil in which they are 
interred and upon the climatic and other conditions prevailing in the 
territory where interment is made. 

Also, in order for said vaults to provide protection of the casket 
and body placed therein from the effects of water entering from the 
grave, they must be buried and remain buried under the following 
conditions, which are: 

No. 1. The hood of the air-seal vault must not be defective and the 
metal and welds must be airtight. 

No. 2. The vault should be buried level. 

No. 3. The vault should be buried in the surface of the bottom of 
the grave and have no earth or other material which occupies the 
empty space underneath the pan. 
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No. 4. There should be no change in temperature after its burial. 

No. 5. There should be no change in barometric pressure after its 
burial. ' 

These said conditions do not obtain in all conditions of burial where 
said vaults are used. 

Condition No. 1 is essential for the successful operation of the air- 
seal principle of said vaults. Conditions Nos. 2 and 3 affect these 
air-seal vaults unfavorably to a more or less degree, in that they re- 
duce the amount of confined air within the dome and also its pressure, 
when this vault is sealed by water rising above the lower edge of the 
hood, and thus the water within the hood tends to rise higher. A 
change in conditions Nos. 4 and 5 may affect these air-seal vaults 
favorably, or it may affect these vaults unfavorably and make the 
water rise higher within the hood, even though the air-seal principle 
is in operation. When changes in conditions 2, 3, 4, and 5 are suf-' 
ficient to cause water to enter said vaults, and to touch the casket 
therein then such changes tend to damage the casket and the body 
contained therein. 

Par. 16. Respondent has ceased to use, and is not now using the 
terms “rust proof,” “positive and permanent protection,” “absolute 
protection,” “absolute waterproof,’ and “complete and_ lasting 
protection.” 

Par. 17. The respondent’s vault, made of ferrous metals, is a 
receptacle consisting of two parts, (1) a pan or base and (2) a hood, 
dome or top, and is constructed and manufactured to operate on the 
principle of the diving bell or air-seal principle, when sealed by 
surface of water flowing across or rising to the edge or rim of the 
dome on all four sides, by which the air confined thereby in the in- 
verted airtight dome resists and prevents the rise of the water level 
within the hood to a height sufficient to touch and damage the casket 
or its contents. It is constructed of one continuous piece of metal— 
made so by double welding. The pan or base, at the time of filing 
complaint, was made of one piece of metal, and consisted of a raised 
metal portion three (3) inches above the plane of the lower surface 
of a flat edge or flange, approximately 114 to 134 inches wide which 
extends entirely around the bottom of the vault and rests on the 
ground for support. The entire base resembles an inverted pan with 
holes pierced through it near its top edge. Raised portions, or bosses, 
hold the bottom of the casket 54 of an inch above the top of the pan 
and 35% inches above the grave floor. The bottom rim or flange of the 
hood, top or dome rests on this outside flange of the pan the thickness 
of the metal from the grave floor. 
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Respondent’s vault is made on the same general principle as the air- 
seal vault made by the trade generally, including Gallion, Springfield, 
Champion, Perfection, National, and others, but varies in dimensions, 
workmanship, and design. This vault is not airtight until sealed by 
resisting water at a level flowing or standing across the bottom edge of 
dome from side to side and end to end, or at a level that reaches its 
highest point along the bottom edge of the vault. Water rising from 
the bottom of the grave compresses the air in the cavity, under the 
base and the dome or hood, and as the pressure of the outside water 
head increases the resistance of the compressed air in the dome or 
hood increases. Circulation of air from cavity under base into hood 
is provided by holes along the sides of and near the top of base, 
thereby there is but one body of air. 

Par. 18. The warranty issued by respondent at the time of the 

. filing of the complaint herein is in the words and figures, following, 
to wit: 


THE CLARK GRAVE VAULT COMPANY FIFTY YEAR WARRANTY 


Superior Clark Grave Vaults made of Keystone copper steel or Armco Ingot 
Tron and to which the warranty below applies, may be identified by this imprint 
which appears on them, and which is our trademark of quality. 

Every Clark Grave Vault—with bottom open is submitted to a rigid inspection 
and test by being completely submerged under two-and-one-half (2%) tons of 
water to prove it is absolutely water and airtight. 

In consideration of the purchase and payment for the vault with which this 
warranty is issued, to be indorsed hereon as indicated below, The Clark Grave 
Vault Company does hereby warrant such vault for a period of fifty (50) years 
from the date of purchase indorsed hereon below against water entering such 
vault from the grave due to defective construction, rust or corrosion. 

Any such vault found to be defective within the terms of this warranty will 
be replaced within said fifty-year period without cost to the purchaser. It is 
understood that cinders and other highly corrosive material must not be used 
in filling grave and that the vault must be buried level. 

This warranty shall be valid only when dated and countersigned by funeral 
director at time of sale of such vault and nothing contained herein shall con- 
stitute a warranty on behalf of the company against damage to the casket from 
dehydration of the remains or any other cause not herein specifically mentioned. 

In witness whereof, The Clark Grave Vault Company has hereunto subscribed 
its name by its President duly authorized thereunto by resolution of its Board 
of Directors. 

The Clark Grave Vault Company 
By Allen F. Beck, President. 
Name Of BUTCH a ser go sea 5 Beet epee te he ge 
Runeralj)Directonge.s-— ek Se ee Date 
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The foregoing warranty is issued by respondent through the jobber 
of said vaults, or funeral directors, and is intended to be, and in many 
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cases is, delivered to ultimate purchasers thereof by funeral directors, 
undertakers, morticians, or other persons selling the vaults. 

Par. 19. Respondent’s vault, after burial level in a grave approxi- 
mately six feet deep, so long as the metal is not punctured by rust or 
corrosion, is intended to prevent the water level in the surrounding 
ground from rising within the dome of such vault to such a height 
as to reach, touch, or damage the casket and its contents. The dome of 
the vault is not intended to be, and never is, airtight in the sense that 
there is, and can be, no air in it. 

Par. 20. Water frequently appears in graves due to inany conditions, 
including weather. Where cemeteries are located on flat or low ground, 
water often will be found in graves thereof, particularly during the 
rainy seasons. Water in graves will touch these said vaults, and in 
time will produce rust thereon. 

Par. 21. Rust is the beginning of corrosion. Corrosion, once started 
on the vault, will usually continue until the metal is punctured, at 
which time the-hood or dome will admit water through the hole created 
by such puncture. 

Par. 22. All soils are more or less corrosive and will eventually 
cause all ferrous metals to pit or corrode. 

Par. 23. The following statements and representations made by 
the respondent, its agents, employees, and representatives, in connec- 
tion with the offering for sale, or selling in interstate commerce, the 
types of air-seal burial vaults manufactured by it at the time of filing 
of complaint herein, in certificates of warranty and in advertising, 
that: 


(1) They will remain waterproof and airtight when placed underground 
for a period of fifty years; 

(2) They will afford positive and permanent protection to the coffin and body 
encased therein; 

(3) They are waterproof and have an impenetrable seal, when buried ; 

(4) They give complete and lasting protection ; 

(5) Clark yaults are made of rust and corrosion resisting metal, which is 
proof against moisture and against crumbling ; 

(6) They are absolutely waterproof and airtight; 

(7) The Clark Grave Vault Company does hereby warrant such vault for a 
period of fifty (50) years against water entering such vault due to rust or 
corrosion ; 

(8) That such vaults are airtight, vermin proof, or waterproof, and give 
lasting protection to the corpse therein contained for any definitely known fixed 
or stated period of time when used for burial purposes ; 


And other statements or representations of like import are de- 
ceptive and have and have had the capacity and tendency to induce 
the public to purchase and use respondent’s vault under the belief 
that said statements and representations are true, and have and have 
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had the tendency and capacity to unfairly divert trade to the re- 
spondent from its said competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent, under the con- 
ditions described in the foregoing findings, are to the prejudice of 
the public and of respondent’s competitors; they are unfair methods 
of competition in commerce and constitute violations of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
and the stipulated facts filed herein, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is ordered, That respondent, The Clark Grave Vault Company, 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of the 
types of air-seal burial vaults manufactured by it at the time of 
filing of complaint herein, or any type of burial vault made of 
ferrous metal, in interstate commerce or in the District of Columbia, 
forthwith cease and desist from: 

1. Representing, in purported certificates of warranty, or guaranty, 
in advertising, or in any other manner, that its burial vaults, made of 
ferrous metal: 2 

(a) Will remain waterproof and airtight when placed under- 
ground for a period of fifty (50) years, or for any fixed or stated 
period of time; 

(6) Will afford positive and permanent protection to the coffin 
and body encased therein; 

(¢) Are waterproof and have an impenetrable seal, when buried; 

(d) Will give complete and lasting protection; 

(e) Are made of rust and corrosion resisting metal, which is proof 
against moisture and against crumbling; 

(f) Are absolutely waterproof and airtight; 

(g) Are warranted for a period of fifty (50) years against water 
entering such vault due to rust or corrosion ; 
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(A) Ave airtight, verminproof or waterproof, and give lasting pro- 
tection to the corpse therein contained for any definitely known, fixed, 
or stated period of time, when used for burial purposes. 

(2) From making other representations of like import; and 

(3) From using “certificates of warranty” or “guaranty” in 
connection with the sale, or offering for sale, of such vaults, unless 
it clearly appears therein that such certificates refer to the care, 
skill, mechanism, and materials used in the construction of said vaults, 
and to tests made to determine whether they leak, and not to their 
durability as to remaining airtight, verminproof or waterproof, 
when used for burial purposes. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it 
has complied with this order. 
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HAVANA-FLORIDA CIGAR COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2667. Complaint, Aug. 5, 1936 '—Decision, Mar. 29, 1937 


Where the finest quality of cigar tobacco was grown in Cuba near Havana, and 
the word “Havana,” or “Habana,’ had been used and understood since 
time immemorial by cigar purchasing and consuming public and cigar 
manufacturers and dealers of the United States as meaning said tobacco, 
which had long been imported therein and was widely and extensively 
there used and consumed in cigars made in whole, and in part only, from 
such tobacco, and which had the reputation, among the cigar consuming 
and purchasing public of the United States, as cigar tobacco of highest 
quality and excellence, with cigars made in whole or in part therefrom in 
large demand, and preferentially purchased by many cigar dealers and 
many of the consuming public, with many believing that use of such to- 
bacco in cigars increases the quality and desirability thereof; and there- 
after a corporation engaged in Florida in the manufacture, pack- 
ing, branding, and labeling of various brands of cigars, for sale and 
distribution by it and its dealers to the purchasing and consuming public 
in the United States, through personal solicitation, circulars, and other 
communications with customers and prospective customers, and in competi- 
tion with many who sell and distribute cigars composed in whole, and 
also cigars composed in part only, of Havana tobacco, and who rightfully 
and truthfully advertise, represent and label their said cigars as con- 
taining such tobacco, and with many who sell and distribute among the 
States cigars containing no such tobacco, but composed wholly of said 
product grown in the United States, or elsewhere than on the Island of 
Cuba, and who do not brand, label, advertise, or otherwise represent their 
said cigars as made of Havana or Cuban tobacco— 

Sold and distributed, through personal solicitation of salesmen and through 
circulars and written correspondence, in large and substantial quantities, 
under such names and brands as “Garcia’s Havana Smoker,” cigars made 
by it to be sold at a price of two or five cents, and featured said name on the 
labels of the paper cigar bands and on various places upon the cigar boxes 
or containers in which sold in varying quantities, and so packed its two- 
for-five-cents “Hayv-a-Good Cigar” in containers that word “Havana” in 
its corporate name appeared in juxtaposition with letters “Havy-a” of said 
last-named cigar’s brand name, notwithstanding fact that cigars thus 
branded, labeled, and sold were made from a cheap grade of tobacco alleged 
to contain 1 percent of Cuban, but purchased ready-mixed from factories 
and dealers and consisting largely of clippings gathered from cigars in 
process of manufacture, and aforesaid cigars, thus branded, labeled, de- 
scribed, and advertised, contained no Havana tobacco nor tobacco grown 
on Island of Cuba in appreciable amount; 


1 Amended and supplemental. 
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With effect of misleading and deceiving a large and substantial number of 
the purchasing and consuming public into buying its aforesaid cigars in 
the erroneous belief that they were composed, in whole or in large part, 
of Havana tobacco, or that grown on said Island of Cuba, and of placing 
in the hands of its dealers and distributors an instrumentality through 
which they might and did mislead and deceive the purchasing public, and 
with result, from such false and misleading representations, that consum- 
ing public was injured and trade was diverted to it from aforesaid com- 
petitors; to their injury and that of retail dealers and to the substantial 
injury of substantial competition in commerce, and to the prejudice of the 
buying public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Marshall Morgan for the Commission. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, 'The Federal Trade Commission did heretofore, to wit, 
on December 20, 1935, issue its complaint herein charging and 
alleging that the respondent corporation is, and has been, guilty 
of unfair methods of competition in interstate commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914: 

And whereas, This Commission, since the issuance of said com- 
plaint, has been advised that the respondent therein is, and has 
been, using unfair methods of competition in interstate commerce 
other than, and in addition to, those in relation to which the Com- 
mission issued its complaint aforesaid on December 20, 1935, in vio- 
lation of the provisions of Section 5 of said Act; 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the Act of September 26, 1914, aforesaid, the Federal 
Trade Commission charges that Havana Florida Cigar Company, 
Inc., has been, and now is, using unfair methods of competition in 
interstate commerce in violation of Section 5 of said Act, and states 
its charges in that respect as follows: 

ParacrapH 1. Respondent, Havana Florida Cigar Company, Inc., 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Florida, with its principal office 
and place of business at 501 North Madison Street, Quincy, Fla. 
Respondent is now and for more than three years last past has been 
engaged, as hereinafter described, in the business of manufacturing 
various brands of cigars and selling and distributing the same to 
dealers in various parts of the United States, more particularly 
in the States of Alabama, Tennessee, Georgia, and New York. The 
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said cigars are manufactured by respondent in Quincy, Fla., where 
they are packed, branded, and labeled by respondent for sale and 
distribution by it and by its dealer-customers to the purchasing 
and consuming public of the United States. In consummating such 
sales and in distributing such products, respondent causes the cigars 
so sold to be transported and delivered from its place of business 
in Quincy, Fla., through and into various other States of the United 
States to the respective purchasers thereof at their respective points 
of location. In the course and conduct of its business, the respondent 
has been and is now engaged in direct and substantial competition 
with various corporations, partnerships, and individuals likewise 
engaged in the sale and distribution of cigars, and offering such 
products for sale in commerce between and among the various States 
of the United States and within the District of Columbia. 

Par. 2. The cigar originated in the Spanish West Indies. The 
finest quality of tobacco for cigar purposes is grown in Cuba, not 
far from the city of Havana. The word “ Havana,” also spelled 
“ Habana,” is the name and designation of the tobacco grown on the 
Island of Cuba, which name and designation is and has been since 
time immemorial used and understood by the cigar-purchasing and 
consuming public of the United States, and by cigar manufacturers 
and dealers throughout the United States, as meaning and designating 
tobacco which has been grown on the Island of Cuba. Said tobacco 
has long been imported into the United States and widely and ex- 
tensively used and consumed therein in cigars manufactured in whole 
and in part only from such tobacco. Such Havana tobacco has the 
reputation among the cigar consuming and purchasing public of the 
United States as being cigar tobacco of highest’ quality and excel- 
lence, and cigars made in whole or in part from said tobacco are in 
large demand throughout the United States. Many of the cigar 
dealers and many of the consuming public of the United States prefer 
to purchase cigars containing Havana tobacco and have believed, and 
still believe, that the use of such Havana tobacco in cigars adds to 
and increases the quality and desirability of such cigars. 

The outer leaf, or wrapper, of a cigar comprises about five per 
cent of the entire cigar, while the filler and binder, constituting 
ninety-five per cent of the cigar, are the controlling factors in its 
size, strength, and flavor. The filler controls, primarily, the designed 
length, thickness, and shape of the cigar as rolled into a binder or 
binder wrapper of desired size. A dark cigar can be mild if it has 
a mild filler and binder, while a light colored cigar can be quite 
strong if the filler and binder are of a strong grade of leaf. The 
filler of the cheapest grades of cigars, such as “2 for 5’s”, is com- 
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posed principally of what is known as “ scrap,” being clippings from 
cigars in the process of manufacture. 

Par. 3. For a long period of years prior to the time respondent 
engaged in its said business, cigars composed wholly of Cuban to- 
bacco were made in both Cuba and in the United States, and are 
now so made, for sale and consumption in the United States by man- 
ufacturers whose surname was “ Garcia,” and who respectively used 
and displayed, and still use and display, the said surname, either 
alone or in combination with the rest of their name, or with other 
words, on the bands of their cigars, or on the boxes or containers 
thereof, and on labels used in connection with the sale thereof. 

Hor many years, persons in the cigar and tobacco trade, and many 
of the public purchasing cigars for consumption, have believed, and 
still believe, that cigars in connection with the sale of which the 
name “ Garcia” so appeared or appears, were or are made by manu- 
faciurers named “ Garcia,” and of Cuban nationality or descent, and 
of Cuban grown tobacco exclusively, and that said cigars were and 
are of a quality superior to those made by many other manufacturers 
and superior in quality to cigars made wholly or in part of tobacco 
grown elsewhere than on the Island of Cuba, and in purchasing such 
cigars became accustomed to and still call for them either by the 
name of “Garcia” alone, or in combination with the remainder of 
the name of a manufacturer of that surname, or with the word 
“Havana,” or other word or words denoting Cuban or Havana 
tobacco. 

Par. 4. In the course and conduct of respondent’s business, as 
described in paragraph 1 hereof, sales of cigars are made and purchase 
orders therefor obtained through and as a result of the personal 
solicitation of salesmen, the use of circulars and by means of written 
correspondence and other communications with respondent’s cus- 
tomers and prospective customers. The said cigars, manufactured, 
sold and distributed competitively by respondent in interstate com- 
merce, as set forth in paragraph 1 hereof, are and for several years last 
past have been sold and distributed by- respondent in large and sub- 
stantial quantities, under such names and brands, among others, as 
“Garcia’s Havana Smoker,” a brand manufactured to be sold at a price 
of 2 for 5¢. The following hereinafter described brands and labels 
have been affixed by respondent to the said cigar and to the containers 
thereof. The labels attached to the cigars themselves consist of a 
paper band placed by respondent around each cigar and bearing con- 
spicuously the words “Havana Garcia’s Smokers,” printed in letters 
of red upon a label of yellow. The containers for such cigars are the 
usual and customary cigar boxes or cigar containers of varying capaci- 
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ties, holding from fifteen cigars up to fifty and a hundred. The labels 
and brands attached to each box or container have been designed and 
affixed thereto by respondent, and are as follows: 

(1) Centered on the outside of the lid of the box is a label or brand 
bearing the words “GARCIA’S HAVANA SMOKER?” in large black 
letters, on a background of brown. In the center, between the word 
“Garcia’s” and the words “Havana Smoker”, appear the following: 
“H. F. Co. Mild and Fragrant”. 

This same brand or label appears again on the inside of the top of 
the box, and in either of the two upper corners, printed on a black 
background, appears the legend “2 for 5¢”. 

On the outside of the box front, in black letters on a background of 
brown, appears the following: “Havana Smoker Claro 2 for 5¢”. 

This same wording is also found on either end of the larger boxes 
used by respondent in the sale and distribution of its above described 
cigars. 

(2) Centered on the outside of another box or container is a band 
or label reading: 


2 £ 5¢ 2 £ 5¢ 
0) 
r Ei 


GARCIAS SMOKERS 
No Fancy Labels—Bands or Boxes 
All the quality in the Cigars. 
Said respondent also manufactures and sells the same or a similar 
brand under the name and designation : 


Garcia Smoker Refills 


Respondent also under the brand name “Hay-a-Good Cigar” sells 
two kinds of cigars, one made of genuine “Havana” tobacco, retailing 
for 5¢, and the other made wholly from domestic tobacco treated with 
a certain process hereinafter referred to and described, and retailing 
2 for 5¢. The said cigars made of domestic tobacco, especially treated 
as aforesaid, are packed by respondent in a box in such a manner as 
to leave visible immediately to the left of the centered brand name, 
the first word of respondent’s corporate name, that is, the word 
“Havana,” the said word “Havana” being used in connection with, 
and appearing in juxtaposition with the first four letters of said 
brand name, that is, “Hav-a.” 

The said cigars, branded, labeled, and sold by respondent, re- 
spectively, as “Garcias Havana Smoker,” “Garcias Smoker,” “Garcia 
Smoker Refills,’ and the aforesaid “Hav-a-Good” brand made of 
domestic tobacco are and have been made from a cheap grade of 
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tobacco alleged to contain 1% of Cuban tobacco. Tobacco used for 
this type of cigar may be purchased ready mixed from factories and 
dealers, and consists largely of clippings gathered from cigars in the 
process of their manufacture. 

Par. 5. Respondent’s use of the word “Havana” in its corporate 
name and as a brand or label or part of a brand or label for cigars, 
and its use of the words “Garcia’s” and “Garcia” are alleged to be 
predicated by respondent upon the following facts and circumstances: 

Respondent company is now and for sometime past has been located 
at Quincy, Fla. Respondent at one time employed as foreman of its 
Quincy factory a man by the name of Raymond Garcia, who had 
theretofore operated a cigar factory at Havana, Fla. Some two and 
one-half years ago Garcia discovered a process of treating domestic 
tobacco with a solution made in the following manner: 

Stems of Havana tobacco remaining after the tobacco is stripped 
from the leaf, and technically known as “Petroli,” are purchased in 
bulk at Tampa, Fla., by respondent. Quantities of these stems are 
placed in barrels and water is added. The mixture is then allowed to 
ferment for three weeks, the liquid forming in the barrel becoming a 
sort of tobacco brew or vinegar. A quantity of domestic tobacco is 
then sprayed with such liquid, after which the domestic tobacco is 
allowed to heat. After the tobacco thus sprayed and treated is 
heated, and carefully watched for a number of days, it is sprayed 
again, then heated again, until in the view of respondent it develops 
the “certain mellowness” and “true flavor of real Havana tobacco.” 
Said domestic tobacco so treated is thereafter used respectively as 
wrappers, binders, and filler in the manufacture of cigars. 

Said respondent, as a result of said spraying procedure, employs 
the word “Havana” in its corporate name and the words “Havana” 
and “Garcia’s” and “Garcia” singularly and in combination as brands 
or labels for cigars manufactured by it and advertised and sold by 
it In commerce. 

Par. 6. In truth and fact respondent’s cigars, branded, labeled, 
described, and advertised, respectively, as “Garcias Havana Smoker,” 
“Garcias Smoker,” “Garcia Smoker Refills,” and “2 for 5¢ Hav-a- 
Good,” and sold by the respondent and by dealers to the purchasing 
and consuming public, as hereinbefore described, do not contain 
Havana tobacco, nor tobacco grown on the Island of Cuba, in any ap- 
preciable amount, nor have they at any time contained such tobacco 
in any appreciable amount, but are, and have been, manufactured 
entirely from, and wholly composed of, tobacco grown elsewhere than 
on the Island of Cuba. The use of the word “Havana” in said des- 
ignation “Garcia’s Havana Smoker” in respondent’s corporate name 
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and in connection with respondent’s “2 for 5¢ Hav-a-Good” brand, 
and the use of the words “Garcia’s” and “Garcia” in said designa- 
tions “Garcia’s Havana Smoker,” “Garcia Smoker,” and “Garcia 
Smoker Refills” in branding, labeling, describing, and advertising 
said cigars containing no Havana tobacco, or no Havana tobacco in 
appreciable amount, as hereinabove set forth, is misleading and has, 
and has had, the capacity and tendency to, and does and did, mislead 
and deceive a large and substantial number of the purchasing and 
consuming public into purchasing said cigars in the erroneous be- 
lief that they are and were composed, in whole or in large part, of 
Havana tobacco, that is, tobacco grown on the Island of Cuba. 

Par. 7. Among the competitors of respondent, referred to in para- 
graph 1 hereof, there are many who sell and distribute, in competi- 
tion with respondent, cigars composed in whole and also cigars com- 
posed in part only of Havana tobacco, and who rightfully and truth- 
fully advertise, represent, sell, and label such cigars as containing 
said Havana tobacco. There are also many of said competitors who 
sell and distribute between and among the several states in com- 
petition with respondent cigars containing no Havana tobacco and 
being compesed whoily of tobacco grown in the United States or 
elsewhere than on the Island of Cuba, and who do not brand, label, 
advertise, or otherwise represent that said cigars are made of Havana 
or Cuban tobacco. There are also among the individuals, firms, and 
corporations referred to above who are and have been in competi- 
tion with the respondent, some whose names are not “Garcia,” and 
some who manufacture and sell cigars made of tobacco part of which 
only is grown in Cuba, or of tobacco grown elsewhere than in Cuba, 
and who do not. brand or label, and have not been branding or 
labeling, the cigars made by them or the containers thereof, with the 
words “Garcia’s” or “Garcia.” 

Respondent’s so-called “Garcias Havana Smoker,” “Garcias 
Smoker,” “Garcia Smoker Refills,’ and “2 for 5¢ Hav-a-Good” are 
displayed, offered for sale, and sold to the consuming public by re- 
spondent, and in and by cigar stores and other dealer-establishments 
in competition with the said cigars of competitors. The respondent’s 
use of the word “Havana” and of the words “Garcia” and “Garcias,” 
as hereinabove described, in relation to a cigar having no Havana 
tobacco, or no appreciable amount of Havana tobacco, is false and 
misleading. Asa result of such false and misleading representations 
on the part of respondent the consuming public is being, and has 
been, injured, trade is being, and has been, diverted to respondent 
from such competitors in interstate commerce, and thereby substan- 
tial injury is done, and has been done, by the respondent to substan- 
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tial competition in interstate commerce, and there is, and has been, 
placed in the hands of respondent’s dealers and distributors an instru- 
ment by means of which they mislead and deceive, and have misled 
and deceived, the purchasing public. 

Par. 8. Said representations of respondent, contained in its brands, 
labels, advertisements, circulars, or other media through which the 
trade and consuming public are reached, have resulted in injury to 
respondent’s competitors and to retail dealers and to the prejudice 
of the buying public, and constitute unfair methods of competition 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on December 20, 1935, issued and there- 
after served its original complaint in this proceeding on respondent, 
Havana-Florida Cigar Company, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said Act, and on August 5, 1936, issued and served its 
amended and supplemental] complaint on the said respondent, charg- 
ing it with the use of unfair methods of competition in commerce 
other than, and in addition to, those in relation to which the Com- 
mission issued its original complaint as aforesaid. After the issu- 
ance of said complaints and the filing of respondent’s answer to the 
said amended and supplemental complaint, the Commission, on 
December 23, 1936, entered an order closing the case with respect to 
the use of the term “Garcia”. Thereafter, the Commission, by 
further order entered herein granted respondent’s motion for per- 
mission to withdraw its said answer and to substitute therefor an 
answer admitting all the material allegations of the complaint as 
modified by the order of the Commission entered in this matter on 
December 24, 1936, and waiving the taking of further evidence and 
all other intervening procedure, which substitute answer was duly 


1 Said order reads as follows: 
This matter coming on to be heard by the Commission upon the record, and the Com- 


mission having duly considered the same and being now fully advised in the premises ; 
It is ordered, That the case growing out of the amended and supplemental complaint 
hereinbefore issued on the 5th day of August, 1936, insofar as said case relates to the 
alleged unfair or misleading use of the word “Garcia” be, and the same hereby is, closed. 
It is further ordered, That as to all other allegations growing out of the aforesaid 
amended and supplemental complaint, the case proceed to trial in accordance with the 
regular procedure of the Commission. 
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filed in the office of the Commission. Thereafter this proceeding 
came on for final hearing before the Commission on the said amended 
complaint and the answer thereto; and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Havana-Florida Cigar Company, Inc., 
is a corporation organized, existing, and doing busines under and 
by virtue of the laws of the State of Florida, with its principal 
office and place of business at 501 North Madison St., Quincy, Fla. 
Respondent is now, and for more than 3 years last past has been 
engaged, as hereinafter described, in the business of manufacturing 
various brands of cigars and selling and distributing the same to 
dealers in various parts of the United States, and more particularly 
in the States of Alabama, Tennessee, Georgia, and New York. The 
said cigars are manufactured by respondent in Quincy, Fla., where 
they are packed, branded, and labeled by respondent for sale and 
distribution by it and by its dealer-customers to the purchasing and 
consuming public of the United States. In consummating such sales 
-and in distributing such products respondent causes the cigars so 
sold to be transported and delivered from its place of business in 
Quincy, Fla., through and into various other States of the United 
States to the respective purchasers thereof at their respective points 
of location. In the course and conduct of its business, the respondent 
‘has been, and is now, engaged in direct and substantial competition 
with various corporations, partnerships, and individuals likewise en- 
gaged in the sale and distribution of cigars, and offering such prod- 
ucts for sale in commerce, between and among the various States of 
the United States and within the District of Columbia. 

Par. 2. The cigar originated in the Spanish West Indies. The 
finest quality of tobacco for cigar purposes is grown in Cuba, not far 
from the city of Havana. The word “Havana,” also spelled “Ha- 
bana,” is the name and designation of the tobacco grown on the 
Island of Cuba, which name and designation is and has been since 
time immemorial used and understood by the cigar-purchasing and 
consuming public of the United States, and by cigar manufacturers 
and dealers throughout the United States, as meaning and designat- 
ing tobacco which has been grown on the Island of Cuba. Said to- 
bacco has long been imported into the United States and widely and 
extensively used and consumed therein in cigars manufactured in 
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whole and in part only from such tobacco. Such Havana tobacco has 
the reputation among the cigar consuming and purchasing public 
of the United States as being cigar tobacco of highest quality and 
excellence, and cigars made in whole or in part from said tobacco are 
in large dauiara throughout the United States. Many of the cigar 
demlars and many of chia’ consuming public of the United States preter 
to purchase cigars containing Tee tobacco and have believed, and 
still believe, that the use of such Havana tobacco in cigars adds to 
and increases the quality and desirability of such cigars. 

The outer leaf, or wrapper, of a cigar comprises about five percent of 
the entire cigar, while the filler and binder, constituting ninety-five 
percent of the cigar, are the controlling factors in its size, strength, 
and flavor. The filler controls, primarily, the designed length, thick- 
ness and shape of the cigar as rolled into a binder or binder wrapper 
of desired size. A dark cigar can be mild if it has a mild filler and 
binder, while a light-colored cigar can be quite strong if the filler and 
binder are of a strong grade of leaf. The filler of the cheapest grades 
of cigars, such =f “2 for 5’, is composed principally of which is 
known as “scrap,” being clippings from cigars in the process of 
manufacture. 

Par. 3. In the course and conduct of respondent’s business, as 
described in paragraph 1 hereof, sales of cigars are made and pur- 
chase orders therefor obtained through and as a result of the personal 
solicitation of salesmen, the use of circulars and by means of written 
correspondence and other communications with respondent’s cus- 
tomers and prospective customers. The said cigars, manufactured, 
sold, and distributed competitively by respondent in interstate com- 
merce, as set forth in paragraph 1 hereof, are and for several years 
last past have been sold and distributed by respondent in large and 
substantial quantities, under such names and brands, among others, 
as “Garcia’s Havana Smoker,” a brand manufactured to be sold at a 
price of 2 for 5¢. Brands and labels, as hereinafter described, have 
been affixed by respondent to the said cigar and to the containers 
thereof. The labels attached.to the cigars themselves consist of a 
paper band placed by respondent around each cigar and bearing con- 
spicuously the words “Havana Garcia’s Smokers,” printed in letters 
of red upon a label of yellow. The containers for such cigars are the’ 
usual and customary cigar boxes or cigar containers of varying capac- 
ities, holding from fifteen cigars up to fifty and a hundred. The 
INGOs and Braids attached to the box or container of respondent’s 
“Garcia’s Havana Smoker” have been designed and affixed thereto by 


respondent, and are as follows: 
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Centered on the outside of the lid of the box is a label or brand 
bearing the words “Garcra’s Havana SmoKeER” in large black letters, 
on a background of brown. In the center, between the word “Gar- 
cia’s” and the words “Havana Smoker,” appear the following: “H. F, 
Co. Mild and Fragrant.” This same brand or label appears again on 
the inside of the top of the box, and in either of the two upper cor- 
ners, printed on a black background, appears the legend “2 for 5¢.” 
On the outside of the box front, in black letters on a background of 
brown, appears the following: “Havana Smoker Claro 2 for 5¢.” 
This same wording is also found on either end of the larger boxes 
used by respondent in the sale and distribution of its above-described 
cigars. 

Respondent also under the brand name “Hav-a-Good Cigar” sells 
two kinds of cigars, one made of genuine “Havana” tobacco, retailing 
for 5¢, and the other made wholly from domestic tobacco and retailing 
2 for 5¢. The said cigars made of domestic tobacco are packed by 
respondent in a box in such a manner as to leave visible immediately 
to the left of the centered brand name, the first word of respondent’s 
corporate name, that is, the word “Havana,” the said word “Havana” 
being used in connection with, and appearing in juxtaposition with 
the first four letters of said brand name, that is, *“Hav-a.” 

The said cigars, branded, labeled, and sold by respondent, respec- 
tively, as “Garcia’s Havana Smoker” and the 2 for 5¢ “Hayv-a-Good” 
brand, are and have been made from a cheap grade of tobacco alleged 
to contain 1% of Cuban tobacco. Tobacco used for this type of cigar 
may be purchased ready-mixed from factories and dealers, and con- 
sists largely of clippings gathered from cigars in the process of their 
manufacture. 

Par. 4. In truth and fact respondent’s cigars, branded, labeled, 
described, and advertised, respectively, as “Garcia’s Havana 
Smoker,” and “Hav-a-Good”—‘2 for 5¢,” and sold by the respondent 
and by dealers to the purchasing and consuming public, as herein- 
before described, do not contain Havana tobacco, nor tobacco grown 
on the Island of Cuba, in any appreciable amount, nor have they 
at any time contained such tobacco in any appreciable amount, but 
are, and have been, manufactured entirely from, and wholly com- 
posed of, tobacco grown elsewhere than on the Island of Cuba. ‘The 
use of the word “Havana” in said brand designated as “Garcia’s 
Havana Smoker” and as used on containers in front of and in con- 
junction with the word, words or expression “Hav-a-Good” as 
printed or appearing on the container of the 2 for 5¢ brand of such 
cigars in branding, labeling, describing, and advertising said cigars 
containing no Havana tobacco, or no Havana tobacco in appreciable 
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amount, as hereinabove set forth, is misleading and has, and has had, 
the capacity and tendency to, and does and did, mislead and deceive 
a large and substantial number of the purchasing and consuming 
public into purchasing said cigars in the erroneous belief that they 
are and were composed, in whole or in large part, of Havana. to- 
bacco, that is, tobacco grown on the Island of Cuba. 

Par. 5. Among the competitors of respondent, referred to in para- 
graph 1 hereof, there are many who sell and distribute, in competi- 
tion with respondent, cigars composed in whole and also cigars com- 
posed in part only of Havana tobaeco, and who rightfully and truth- 
fully advertise, represent, sell, and label such cigars as containing 
said Havana tobacco. There are also many of said competitors who 
sell and distribute between and among the several states in competi- 
tion with respondent cigars containing no Havana tobacco and being 
composed wholly of tobacco grown in the United States or elsewhere 
than on the Island of Cuba, and who do not brand, label, advertise, 
or otherwise represent that said cigars are made of Havana or Cuban 
tobacco, 

Respondent’s so-called “Garcia’s Havana Smoker,” and 2 for 5¢ 
“Hay-a-Good” brand are displayed, offered for sale, and sold to the 
consuming public by respondent, and in and by cigar stores and other 
dealer-establishments in competition with the said cigars of competi- 
tors. The respondent’s use of the word “Havana” as hereinabove 
deseribed, in relation to cigars having no Havana tobacco, or no 
appreciable amount of Havana tobacco, is false and misleading. As 
a result of such false and misleading representations on the part of 
respondent the consuming public is being, and has been, injured, 
trade is being, and has been, diverted to respondent from such com- 
petitors in interstate commerce, and thereby substantial injury is 
done, and has been done, by the respondent to substantial competition 
in interstate commerce, and there is, and has been, placed in the 
hands of respondent’s dealers and distributors an instrument by 
means of which they mislead and deceive, and have misled and de- 
ceived, the purchasing public. 

Par. 6. Said representations of respondent, contained in its brands, 
labels, advertisements, or other media through which the trade and 
consuming public are reached, have resulted in injury to respondent’s 
competitors and to retail dealers and to the prejudice of the buying 
public, and constitute unfair methods of competition within the intent 
and meaning of Section 5 of an Act of Congress, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 


and for other purposes.” 
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The aforesaid acts and practices of the respondent, Havana-Florida 
Cigar Company, Inc., are to the prejudice of the public and respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the original and amended and supplemental complaints of 
the Commission and the answer filed herein on March 26, A. D., 1937, 
by the respondent admitting all the material allegations of said com- 
plaints, including the allegations of the said amended and supplemen- 
tal complaint as amended by order of the Commission duly entered 
on December 23, 1936, and waiving the taking of further evidence 
and all other intervening procedure, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes”; 

It is ordered, That the said respondent, Havana-Florida Cigar 
Company, Inc., itself, its servants, employees, or agents, individual 
or corporate, in connection with the offering for sale, sale and distri- 
bution of cigars in interstate commerce or in the District of Colum- 
bia, do forthwith cease and desist from: 

1. Using the word “Havana” as descriptive of cigars unless such 
cigars be made entirely from tobacco grown in the Island of Cuba. 

2. Representing in any manner that cigars other than those manu- 
factured entirely from tobacco grown in the Island of Cuba, are 
Havana cigars. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 


1See footnote on page 865. 
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DAVID F. KEMP, TRADING AS UNITED STATES SCHOOL 
OF MUSIC 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2943. Complaint, Oct. 15, 1936—Decision, Mar. 29, 1937 


Where an individual engaged in the sale of correspondence courses for home 
study in playing various musical instruments, and in the sale, as incident 
thereto, of books, booklets, and other articles— 

(a) Represented, in advertising folders, pxmphlets, circulars, letters, and other 
literature circulated to customers and prospective customers in the various 
States and in the District of Columbia, and in advertisements in periodicals 
of general circulation, that he had taught 700,000 pupils to play musical 
instruments, and that when a pupil enrolled in his said course he, the pupil, 
was assured of success, and that at the end of said course the average pupil 
was sufficiently proficient to pass a teacher’s examination; and 

(b) Represented, as aforesaid, that no talent was necessary, and that any 
pupil could, through his said course, learn to play any musical instrument, 
and that all pupils, regardless of their degree of talent, could be taught to 
play an instrument in half the time usually required, and that an automatic 
finger control of his invention limbered, trained, or guided one’s fingers so 
that they fell in the proper place automatically, and that a pupil, regardless 
of his talent, conld quickly learn to play any jazz or classical selection and 
could play real tunes perfectly by note from the very start of the course, or 
at any point thereof; 

Facts being that not all pupils studying his said course can play real tunes 
perfectly by note from the very start thereof, or at any other point therein, 
some measure of musical talent is generally necessary in order to enable a 
person to play a musical instrument, his said course is not such that a pupil 
can learn to play any such instrument without any musical talent, and 
aforesaid representations were otherwise exaggerated and false ; 

With capacity and tendency to deceive and mislead purchasers and prospective 
purchasers of his said correspondence lessons and courses of instruction, 
and to mislead a substantial portion of purchasing public into the erroneous 
belief that all said representations were true, and with result that a num- 
ber of the consuming public, as a direct consequence of the mistaken and 
erroneous beliefs induced by such acts and representations, purchased sub- 
stantial volume of said correspondence lessons and courses, and trade was 
unfairly diverted to him from competitors similarly engaged in sale and 
distribution of correspondence lessons and courses and who truthfully rep- 
resent the effectiveness thereof and results to be obtained from their study ; 
to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 
R. L. P. Wallace and Co.. of New York City, for respondent. 


872 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 24H DTG: 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that David F. 
Kemp, trading as United States School of Music, hereinafter referred 
to as respondent, has been and now is using unfair methods of com- 
petition in commerce as “commerce” is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent, David F. Kemp, trading and doing 
business under the trade name United States School of Music, has his 
principal cffice and place of business located at 225 Fifth Avenue, in 
the city of New York, State of NewYork. He is now, and has been 
for a number of years, engaged in the business of distributing and 
selling, in commerce as herein set out, correspondence lessons and 
courses of instruction for home study in the art of playing various 
musical instruments to persons hereinafter referred to as pupils, and 
in selling to such pupils severally as incidental and accessory to the 
instruction in and to the learning, use and practice of such art, certain 
merchandise consisting of books, booklets, pamphlets, and other 
articles. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said courses of instruction and accessory material, when sold, 
to be transported from his principal place of business in the State of 
New York to the respective purchasers thereof located at various 
points in the States of the United States other than the State of New 
York. Respondent, has at all times, maintained a constant current 
of trade in said correspondence courses and said accessory materials, 
sold and distributed by him, in commerce between and among the 
various States of the United States. 

Par. 3. In the course and conduct of his business, the respondent is 
now, and has been for many years, in substantial competition with 
other individuals and with firms and corporations likewise engaged 
in the business of distributing and selling correspondence lessons and 
courses of instruction for home study in the art of playing various 
musical instruments, in commerce between and among the various 
States of the United States. 

Par. 4. In the course of the operation of said business, and for the 
purpose of inducing the purchase of his correspondence lessons and 
courses of instruction, respondent has printed and circulated through- 
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out the various States to customers and prospective customers, through 
the United States mails and otherwise, advertising folders, pam- 
phlets, circulars, letters, and other literature, and has made use of 
advertisements in newspapers, magazines, and other periodicals of 
widespread and interstate circulation. In all of said advertisements, 
and other advertising literature above referred to, the respondent has 
caused his trade name United States School of Music to be conspicu- 
ously displayed, together with the following statements: 

(a) We have taught 700,000 people to play—more than any other school on 
earth. 

Learn to play the United States School of Music way—more than 700,000 have 
done so already. 

(0b) At the end of the course, our average pupil is ready to pass a teacher’s 
examination. 

(c) You can actually learn to pluy your favorite instrument two or three 
times faster, this amazing short cut way. 

(d) Automatic finger control—our own invention—limbers, trains and guides 
your fingers so that they fall in the proper place almost automatically. 

(e) Quickly learn to play any jazz or classical selection. 

(f) Almost before you realize it, you are able to pick up any piece of music 
and play it. 

From the very start, you are playing real tunes perfectly by note. 

You actually learn real tunes right from the very start. 

(g) No talent needed. Forget the old-fashioned idea that you need talent. 
Just read the list of instruments and decide which one you want to play and the 
United States School of Music will do the rest. 

(h) When you enroll for an United States School of Music course you are 
assured of success, 

All of said statements, together with many similar statements appear- 
ing in respondent’s advertising literature, and in advertisements in- 
serted in newspapers and magazines, as herein detailed, purport to be 
descriptive of respondent’s courses of instruction and their effec- 
tiveness in teaching pupils how to play various musical instruments. 
In all of his advertising literature, including said newspaper and 
magazine advertising, respondent represents, through the statements 
and representations herein set out and other statements of similar im- 
port and effect, (1) that he has taught 700,000 pupils to play musical 
instruments; (2) that at the end of the course, the average pupil is 
sufficiently proficient to pass a teacher’s examination; (3) that a 
pupil studying respondent’s course of instruction can be taught to 
play a musical instrument in one-half the time usually required ; (4) 
that an automatic finger control of respondent’s own invention lim- 
bers, trains or guides one’s fingers so that they fall in the proper 
place automatically; (5) that a pupil studying respondent s course 
of instruction will quickly learn to play any jazz or classical selec- 
tion; (6) that any pupil studying respondent’s course of instruction 
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can play real tunes perfectly by note from the very start of the 
course; (7) that no talent is necessary and that any pupil can, 
through respondent’s course of instruction, learn to play any musi- 
cal instrument; and (8) that when a pupil enrolls in the United 
States School of Music, he is assured of success. 

Par. 5. The representations made by the respondent, as herein set 
out in paragraph 4, are grossly exaggerated, false, misleading, and 
untrue. In truth and in fact, respondent. has not taught 700,000 
pupils through his courses of instruction and the average pupil com- 
pleting the course is not ready to pass a teacher’s examination with- 
out other training. _ The courses of instruction offered by the respond- 
ent are not such that all pupils can learn to play a musical instrument 
in one-half the time usually required. The respondent has not in- 
vented an automatic finger control that serves to limber, train or 
guide the pupil’s fingers to such an extent that they automatically 
fall in the proper place on the instrument being played. All pupils 
studying respondent’s course of instruction do not quickly learn to 
play any jazz or classical selection. Not all pupils studying respond- 
ent’s course of instruction can play real tunes perfectly by note from 
the very start of the course. Some measure of musical talent is gen- 
erally necessary in order to enable a person to play a musical instru- 
ment and respondent’s course of instruction is not such that a pupil 
can learn to play any musical instrument without any musical talent. 
The mere enrollment in respondent’s course of instruction is not suffi- 
cient to insure the pupil that he will successfully learn to play any 
musical instrument. 

Par. 6. There are among respondent’s competitors many who dis- 
tribute and sell correspondence lessons and courses of instruction for 
home study in the art of playing various musical instruments and 
who do not, in any way, misrepresent the character of said lessons or 
the result to be obtained from a study thereof. 

Par. 7. Each and all of the false and misleading statements and rep- 
resentations made by the respondent, as herein set out, in offering for 
sale and selling his correspondence lessons and courses of instruction 
were, and are, calculated to, and had, and now have, a capacity and 
tendency to mislead a substantial portion of the purchasing public into 
the erroneous belief that all of said representations are true and that 
after taking said lessons and courses of instruction, a pupil is able to 
accomplish the results claimed by the respondent. Further, as a direct 
consequence of the mistaken and erroneous beliefs, induced by the acts 
and representations of the respondent as hereinabove detailed, a num- 
ber of the consuming public have purchased a substantial volume of 
respondent’s correspondence lessons and courses of instruction with 
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the result that trade has been unfairly diverted to the respondent from 
competitors likewise engaged in the business of distributing and sell- 
ing correspondence lessons and courses of instruction who truthfully 
represent the effectiveness of said lessons and courses of instruction 
and the results to be obtained from a study thereof. As a result, 
injury has been, and is now being, done by respondent to competition 
in commerce among and between the various States of the United 
States. 

Par. 8. The above and foregoing acts, practices and representations 
of the respondent have been, and are, all to the prejudice of the public 
and respondent’s competitors as aforesaid, and constitute unfair 
methods of competition within the meaning and intent of Section 5 
of an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on the 15th day of October, A. D., 1936, issued 
and served its complaint in this proceeding upon respondent, David 
F. Kemp, trading as United States School of Music, charging him 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of said respondent’s answer thereto a stipulation 
as to the facts was entered into by and between the respondent and 
W. T. Kelley, Chief Counsel for the Commission, by which it was 
agreed that, subject to the approval of the Commission, the statement 
of facts so agreed upon should be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the com- 
plaint or in opposition thereto; and by which stipulation it was 
further agreed that the Commission might proceed upon said state- 
ment of facts to issue its report stating its findings as to the facts 
(including inferences which it might draw from the said stipulated 
facts) and its conclusion based thereon and enter its order disposing 
of the proceeding without the presentation of arguments or the filing 
of briefs. Said stipulation as to the facts has been duly filed in the 
office of the Commission and approved by it. Thereafter the pro- 
ceeding came on for final hearing before the Commission on said 
complaint, the answer thereto and the statement of facts as agreed 
upon in lieu of testimony, briefs and argument having been waived 
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and the Commission having duly considered the same and being fully 
advised in the premises, finds that this proceeding 1s 1n the interest of 
the public and makes this its findings as to the facts and tts conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, David F. Kemp, trading and doing 
business under the trade name United States School of Music, has 
his principal office and place of business located at 225 Fifth Avenue, 
in New York City, N. Y. He is now, and has been for forty years, 
engaged in the business of distributing and selling, in commerce as 
herein set out, correspondence lessons and courses of instruction for 
home study in the art of playing various musical instruments to per- 
sons hereinafter referred to as pupils, and in selling to such pupils 
severally as incidental and accessory to the instruction in and to the 
learning, use and practice of such art, certain merchandise consisting 
of books, booklets, pamphlets, and other articles. 

Par. 2. In the course and conduct of his business, as aforesaid, 
respondent causes said courses of instruction and accessory material, 
when sold, to be transported from his principal place of business in 
the State of New York to the respective purchasers thereof located at 
various points in the States of the United States other than the State 
of New York, and in the District of Columbia. Since the organization 
of the business, some forty years ago, more than 700,000 people have 
taken the courses. Respondent has at all times maintained a con- 
stant current of trade in said correspondence courses and said acces- 
sory materials, sold and distributed by him, in commerce between and 
among the various States of the United States, and in the District of 
Columbia. 

Par. 3. The respondent is now, and has been for many years, in 
substantial competition with other individuals and with firms, cor- 
porations, and partnerships likewise engaged in the business of dis- 
tributing and selling correspondence lessons and courses of instruction 
for home study in the art of playing various musical instruments, in 
commerce between and among the various States of the United States, 
‘and in the District of Columbia. 

Par. 4. In directing the operation of his business, and for the pur- 
pose of inducing the purchase of his correspondence lessons and 
courses of instruction, respondent has printed and circulated to cus- 
tomers and prospective customers located in the various States and in 
the District of Columbia, through the United States mails and other- 
wise, advertising folders, pamphlets, circulars, letters, and other liter- 
ature, and has also made use of advertisements in magazines of 
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general circulation throughout the United States. In all of the adver- 
tising literature above referred to, the respondent has caused his trade 
name, United States School of Music, to be conspicuously displayed, 
together with the following statements: 

(a) We have taught 700,000 people to play—more than any other school on 


earth. 
Learn to play the United States School of Music way—more than 700,000 


have done so already. 

(b) At the end of the course, our average pupil is ready to pass a teacher’s 
examination. 

(c) You can actually learn to play your favorite instrument two or three 
times faster, this amazing short cut way. 

(d), Automatic finger control—our own invyention—limbers, trains and guides 
your fingers so that they fall in the proper place almost automatically. 

(e) Quickly learn to play any jazz or classical selection. 

(f) From the very start, you are playing real tunes perfectly by note. 

You actually learn real tunes right from the very start. 

(g) No talent needed. Forget the old-fashioned idea that you need talent. 
Just read the list of instruments and decide which one you want to play and 
the United States School of Music will do the rest. 

(ht) When you enroll for an United States School of Music course you are 
assured of success. 

Among the statements and representations made by the respondent 


since October 2, 1935, have been the following: 


Learn to play the U. S. School of Music way. More than 709,000 have done 
so already. 

Yes, you can actually learn to play your favorite instrument 2 to 3 times 
faster this amazing short-cut way. 

Par. 5. The statements and representations, as set forth in para- 
graph 4 hereof, and other similar thereto, serve as representations on 
the part of respondent to purchasers and prospective purchasers of 
his correspondence lessons and courses of instruction for home study 
in the art of playing various musical instruments as to the value of 
said courses and as to the results to be obtained by subscribers to said 
courses and have the capacity and tendency to lead purchasers and 
prospective purchasers of respondent’s said correspondence lessons 
and courses of instruction into the mistaken beliefs: (1) that he has 
taught 700,000 pupils to play musical instruments; (2) that at the 
end of the course, the average pupil is sufficiently proficient to pass a 
teacher’s examination; (3) that all pupils studying respondent’s 
course of instruction, regardless of their degree of musical talent, 
can be taught to play a musical instrument in one-half the time 
usually required; (4) that an automatic finger control of re- 
spondent’s own invention limbers, trains or guides one’s fingers so 
that they fall in the proper place automatically; (5) that all pupils 
_ studying respondent’s course of instruction will, regardless of their 
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degree of musical talent, quickly learn to play any jazz or classical 
selection; (6) that all pupils studying respondent’s course of in- 
struction can, regardless of their degree of musical talent, play real 
tunes perfectly by note from the very start of the course; (7) that 
no talent is necessary and that any pupil can, through respondent’s 
course of instruction, learn to play any musical instrument; and 
(8) that when a pupil enrolls in the United States School of Music, 
he is assured of success; and to purchase respondent’s said cor- 
respondence lessons and courses of instruction for home study in 
the art of playing various musical instruments on account of such 
beliefs. 

Par. 6. The said statements and representations made by the re- 
spondent, as herein set out in paragraphs 4 and 5 are exaggerated 
and have the capacity and tendency to deceive and mislead pur- 
chasers and prospective purchasers of respondent’s said correspond- 
ence lessons and courses of instruction for home study in the art of 
playing various musical instruments. 

In truth and in fact, respondent has not actually taught 700,000 
pupils through his courses of instruction and the average pupil com- 
pleting the course is not ready to pass a teacher’s examination with- 
out other training. The courses of instruction offered by the re- 
spondent are not such that all pupils, regardless of their degree of 
talent, can learn to play a musical instrument in one-half the time 
usually required. The respondent has not invented an automatic 
finger control that serves to limber, train, or guide the pupil’s fingers 
to such an extent that they automatically fall in the proper place 
on the instrument being played. All pupils studying respondent’s 
course of instruction do not quickly learn to play any jazz or class- 
ical selection. Not all pupils studying respondent’s course of in- 
struction can play real tunes perfectly by note from the very start 
of the course, or at any other point in the course. Some measure of 
musical talent is generally necessary in order to enable a person to 
play a musical instrument and respondent’s course of instruction is 
not such that a pupil can learn to play any musical instrument 
without any musical talent. The mere enrollment in respondent’s 
course of instruction is not sufficient to insure the pupil that he will 
successfully learn to play any musical instrument. 

Par. 7. There are among respondent’s competitors many who dis- 
tribute and sell correspondence lessons and courses of instruction for 
home study in the art of playing various musical instruments and 
who do not represent the character of said lessons or the result to 
be obtained from a study thereof in such a way as to mislead and 
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deceive purchasers or prospective purchasers into subscribing for 
said courses in preference to those offered by competitors. 

Par. 8. Each and all of the mis‘eading and deceptive statements 
and representations made by the respondent, as herein set out, in 
offering for sale and selling his correspondence lessons and courses 
of instruction had and now have a capacity and tendency to mislead 
a substantial portion of the purchasing public into the erroneous be- 
lief that all of said representations are true and that after taking 
said lessons and courses of instruction, a pupil will be able to accom- 
plish the resuits claimed by the respondent. Further, as a direct 
consequence of the mistaken and erroneous beliefs, induced by the 
acts and representations of the respondent as hereinabove detailed, a 
number of the consuming public have purchased a substantial volume 
of respondent’s correspondence lessons and courses of instruction with 
the result that trade has been unfairly diverted to the respondent 
from competitors likewise engaged in the business of distributing and 
selling correspondence lessons and courses of instruction who truth- 
fu'ly represent the effectiveness of said lessons and courses of instruc- 
tion and the results to be obtained from a study thereof. Asa result, 
injury has been, and is now being done by respondent to competition 
in commerce among and between the various States of the United 
States. 

CONCLUSION 


The aforesaid acts and practices of the respondent, David F. Kemp, 
trading as United States School of Music, are to the prejudice of the 
public and of respondent’s competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec- 
tion 5 of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and the agreed stipulation of facts entered into between the 
respondent herein, David F. Kemp, trading as United States School of 
Music, and W. T. Kelley, Chief Counsel for the Commission, which 
provides, among other things, that without further evidence or other 
intervening procedure, the Commission may issue and serve upon the 
respondent herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceedings, and the Commission having 
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made its findings as to the facts and conclusion that said respondent. 
has violated the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, David F. Kemp, individually, 
and trading as United States School of Music, or trading under any 
other name, his representatives, agents, and employees, in connection 
with the advertising, offering for sale, and sale and distribution of 
courses of instruction for home study in the art of playing various 
musical instruments in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from : 

Representing in newspapers and magazines and through circulars, 
catalogues, labels, or in any other form of printed matter or by radio 
broadcasting, or in any other way or manner: 

1. That he has taught 700,000 pupils to play musical instruments; 

2. That at the end of the course, the average pupil is sufficiently 
proficient to pass a teacher’s examination ; 

3. That all pupils studying respondent’s course of instruction, re- 
gardless of their degree of talent, can be taught to play a musical 
instrument in one-half the time usually required; 

4. That an automatic finger control of respondent’s own invention 
limbers, trains or guides one’s fingers so that they fall in the proper 
place automatically ; 

5. That a pupil studying respondent’s course of instruction will, 
regardless of having musical talent, quickly learn to play any jazz or 
classical selection ; 

6. That any pupil can, regardless of having musical talent by study- 
ing respondent’s course of instruction, play real tunes perfectly by 
note from the very start of the course or at any point in the course; 

7. That no talent is necessary and that any pupil can, through 
respondent’s course of instruction, learn to play any musical instru- 
ment; 

8. That when a pupil enrolls in the United States School of Music, 
he is assured of success; 


and from making any other representations of similar tenor or import. 
And it is hereby further ordered, That the said respondent shall 
within 60 days from the date of the service upon it of this order file 


with this Commission a report, in writing, setting forth the manner 
and form in which it shall have complied with this order. 
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In THE Marrer OF 


GENERAL ELECTRIC COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2941. Complaint, Nov. 13, 1936'’—Decision, Apr. 2, 1937 


Where four corporations engaged in manufacture and sale of turbine-generators, 


largest consumers of which included public utilities, whether public or pri- 
vately owned, and municipal, State and Federal Governments, and in con- 
nection with which not only initial cost, but efficiency and performance 
guarantees, with their decided effect upon cost of operation, are vital factors 
and become inseparable from the prices to be paid therefor to prospective 
purchasers thereof, and constituting a group so large and influential in 
the manufacture of such products that they were able to influence and con- 
trol the flow of trade thereof between and among various States and in the 
District of Columbia, and, but for the below set forth practices, and prior 
thereto, in competition with one another as to prices in the sale thereof; 
for the purpose of eliminating price competition among themselves 


Entered into and carried out an agreement, combination and understanding 


(1) 


(2) 


(3) 


among themselves to fix and maintain, and by which they did fix and main- 
tain, uniform delivered prices to be exacted from the purchasers of turbine- 
generators, and thus to fix delivered prices of such products entering into 
commerce among aud between the various States and in the aforesaid Dis- 
trict, and, pursuant thereto— 

Fixed and maintained, by agreement among themselves, uniform delivered 
prices for such products, and adopted as their own, and adhered to, the 
delivered price sheets compiled by one of their number, notwithstanding 
the fact the same were unrelated fo their respective individual costs; 
Fixed and maintained, by agreement among themselves, uniform perform- 
ance guarantees for such turbine-generators, and adopted as their own con- 
fidential performance data compiled by one of their number, notwithstanding 
the fact the same were unrelated to the actual or true theoretical perform- 
ance of their said respective products; and 

Conferred, compared and discussed, before submitting delivered prices in 
competitive bidding for turbine-generators, with each other, the delivered 
prices to be charged therefor, and agreed, as a result thereof, to submit 
identical bids, not only for such products, but for the numerous “extras” 
necessary for the proposed installation thereof ; 


With result that business of dealing in and distributing said products was 


monopolized in themselves, competition in industry in question was unrea- 
sonably lessened, eliminated, restrained, stifled, and -hampered, and com- 
petition therein suppressed, and purchasing and consuming public was 
deprived of advantages in price, service and other considerations which they 
would receive and enjoy under conditions of normal and unobstructed or 
free and fair competition in said trade and industry, and said agreement, 
ete., and acts and practices otherwise operated. as a restraint upon and a 
detriment to the freedom of fair and legitimate competition therein, and 
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obstructed the natural flow of trade in the channels of commerce, and with 
capacity and tendency so to monopolize, etc., as herein above set forth: 
Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
Mr. James I, Rooney for the Commission. 
Wright, Gordon, Zachry & Parlin, of New York City, for General 
Electric Co. 
Cravath, deGersdorff, Swaine & Wood and Mr, Harold Smith, of 
New York City, for Westinghouse Electric & Manufacturing Co. ~ 
Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
Allis-Chambers Manufacturing Co. 
Alter, Wright & Barron, of Pittsburgh, Pa., for Elliott Co. 
Mr. Charles Neal Barney, of New York City, for Worthington 
Pump & Machinery Corp. 
Mr. Chester A. Adee and Mr. Charles Kingsley, of New York City, 
for Ingersoll-Rand Co. 
Fraser, Speir, Meyer & Kidder, of New York City, for Foster- 
Wheeler Corp. : 
Adams, Childs, McK aig & Lukens, of Philadelphia, Pa., for C. H. 
Wheeler Manufacturing Co. 
Mr. Gilbert H. Montague, of New York City, for Ross Heater & 
Manufacturing Co. 
Rounds, Dillingham, Mead & Neagle, of New York City, for The 
Heat Exchange Institute. 


AMENDED ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that General 
Electric Company, Westinghouse Electric & Manufacturing Co., 
Allis-Chalmers Manufacturing Co., Elliott Company, Worthington 
Pump & Machinery Corp., Ingersoll-Rand Company, Foster-Wheeler 
Corp., C. H. Wheeler Manufacturing Co., Ross Heater & Manufac- 
turing Company, and The Heat Exchange Institute, hereinafter re- 
ferred to as “respondents,” have been and are using unfair methods 
of competition in commerce as “commerce” is defined in said act, 
and it appearing to the said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
amended complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, General Electric Company, is a corpo- 
ration organized, existing, and doing business under and by virtue 
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of the laws of the State of New York, with its principal office and 
place of business in Schenectady, in said State. 

Respondent, Westinghouse Electric & Manufacturing Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Pennsylvania, with its principal 
office and place of business at East Pittsburgh, in said State. 

Respondent, Allis-Chalmers Manufacturing Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business in Milwaukee, in the State of Wisconsin. 

Respondent, Elliott Company, is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Pennsylvania, with its principal office and place of business in 
Jeanette, in said State. 

Respondent, Worthington Pump & Machinery Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Virginia, with its principal place of business 
at Harrison, in the State of New Jersey. 

Respondent, Foster-Wheeler Corp., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal place of business in New York 
City, in said State. 

Respondent, C. H. Wheeler Manufacturing Co., is a corporation 
organ:zed, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal office and place 
of business at Philadelphia, in said State. 

Respondent, Ingersoll-Rand Company, is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business at 
Jersey City, in said State. 

Respondent, Ross Heater & Manufacturing Company, is a corpo- 
ration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business at Buffalo, in said State. 

The Heat Exchange Institute, is an unincorporated trade associa- 
tion organized on or about June 1, 1938, with its principal place of 
business at New York City, in the State of New York. Its officers 
now are James E. Watson, president, Russell C. Jones, vice-president, 
and Charles H. Rohrbach, secretary and treasurer. 

Par. 2. Respondents General Electric Company, Westinghouse 
Electric & Manufacturing Co., Elliott Company, and Allis-Chalmers 
Manufacturing Co., are now, and since their organization have been 
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engaged in the manufacture, at their respective places of business, 
of “turbine-generators” and in the sale thereof throughout the various . 
States of the United States, and in the District of Columbia, 
Respondents Westinghouse Electric & Manufacturing Co., Elliott 
Company, Allis-Chalmers Manufacturing Co., Worthington Pump & 
Machinery Corp., Foster-Wheeler Corp., C. H. Wheeler Manufac- 
turing Co., Ingersoll-Rand Company and Ross Heater & Manufac- 
turing Company, are now, and since their organization, have been 
engaged in the manufacture at their respective places of business of 
“condensers” and in the sale thereof throughout the various States of 
the United States and in the District of Columbia. 

In the course and conduct of their respective businesses said re- 
spondents for more than five years last past have caused and still 
eause their products, when sold by them, to be transported from the 
State of origin of the shipment to the purchasers thereof located at 
points in various States of the United States other than the State from 
which said shipment was made and in the District of Columbia. 

Among the largest consumers of turbine-generators and condensers 
are public utilities, either publicly or privately owned, municipal, 
State, and Federal Government. 

Par. 3. Respondents constitute a group so large and influential in 
the manufacture of turbine-generators and condensers that they are 
able to influence and control the flow of trade in commerce of such 
products between and among the various States of the United States, 
and in the District of Columbia. The said respondents were, prior to 
1933, in competition as to price with one another in the sale of turbine- 
generators and condensers in commerce as hereinabove set out, and but 
for the combination, agreement, understanding, and conspiracy here- 
inafter described said respondents would have been at all times since 
1933, and would now be, in such competition with one another. 

To prospective purchasers of these products, not only the initial cost 
but also the efficiency and performance guarantees, which have a 
decided effect in the cost of operation, are vital factors and become 
inseparable from the prices to be paid for these products. Thus, of 
several generators or condensers all selling for one delivered price, 
yet with varying performance guarantees, those with the more favor- 
able performance guarantees would be selected by the prospective 
purchasers. 

Par. 4. During the year 1933 respondents referred to in paragraph 
2 hereof for the purpose of eliminating price competition among them- 
selves entered into and have since carried out and are still carrying 
out an agreement, combination, understanding, and conspiracy among 
themselves to fix and to maintain, and by which they have fixed and 
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maintained, uniform delivered prices to be exacted by them from the 
purchasers of turbine-generators and condensers, and thus to fix the 
delivered price of turbine-generators and condensers entering into 
commerce between and among the various States of the United States 
and in the District of Columbia. Pursuant to and for the purpose 
of carrying out said agreement, combination, understanding, and 
conspiracy the said respondents have among other things done the 
following: 

(a) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform delivered prices for turbine-gener- 
ators and condensers. 

(2) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform performance guarantees for said 
turbine-generators and condensers. 

(c) Adopted as their own and adhered to the delivered pricing 
sheets compiled by one of the respondents although the same is unre- 
lated to the individual costs of the respective respondents. 

(7) Adopted as their own the confidential performance data com- 
piled by one of the said respondents although the same is unrelated 
to the actual or true theoretical performance of the turbine-genera- 
tors and condensers of the respective respondents. 

(e) Conferred, compared, and discussed before submitting deliv- 
ered prices in competitive bidding for turbine-generator sets and 
condensers with each other the delivered prices to be charged for said 
products and agreed, as a result thereof, to submit identical delivered 
bids, not only for said turbine-generators and condensers, but for the 
numerous “extras” necessary for the proposed installation of said 
generators and condensers, and to submit identical performance 
guarantees for said generators and condensers. 

(f) Took disciplinary action against any of said respondents who 
fail to abide by the delivered prices in accordance with said agree- 
ment, understanding, and conspiracy. 

Par. 5. Respondent, The Heat Exchange Institute, of which those 
respondents engaged in the manufacture of condensers are a separate 
branch, was organized for the purpose of more effectively aiding said 
respondents to carry out the agreement, combination, understanding, 
and conspiracy set forth in paragraph 4 hereof, in so far as the same 
applies to the sale and distribution of condensers, and to the sub- 
jection of said respondents to penalties for failure to adhere to the 
agreed delivered prices. 

The capacity, tendency, and effect of said agreement, combination, 
understanding, and conspiracy, and the said acts and practices of 
the respondents set forth in paragraph 4 hereof, are and have been 
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to monopolize in said respondents the business of dealing in and 
distributing turbine-generators and condensers; to unreasonably 
lessen, eliminate, restrain, stifle, hamper, and suppress competition in 
said industry, and to deprive the purchasing and consuming public 
of the advantages in price, service, and other considerations which 
they would receive and enjoy under conditions of normal and unob- 
structed, or free and fair competition in said trade and industry; to 
otherwise operate as a restraint upon and a detriment to the free- 
dom of fair and legitimate competition in said trade and industry 
and to obstruct the natural flow of trade in the channels of interstate 
commerce. 

Par. 6. The above alleged acts and things done by respondents as 
set forth herein are monopolistic practices and to the prejudice and 
injury of the public and constitute unfair methods of competition 
in commerce within the intent and meaning, and in violation of Sec- 
tion 5 of said Act approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finprncs as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on the 9th day of October 1936, issued and served 
its complaint in this proceeding upon the following named respon- 
dents: General Electric Company, Westinghouse Electric & Manufac- 
turing Co., Allis-Chalmers Manufacturing Co., and Elliott Company. 
On the 13th day of November 1936, an amended complaint was issued 
and served in this proceeding upon the above-named respondents, 
charging them with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. On the 9th day of 
March 1937, said respondents filed their answers, in which answers 
they stated that it is not their desire or intention to violate Section 5 
of the Act commonly called The Federal Trade Commission Act, ap- 
proved September 26, 1914; that they desire to waive hearing on the 
charges set forth in said amended complaint, and not to contest the 
Feigicoesthaes and therefore, but solely for the purpose of disposing 
of this proceeding, they consent that all the material facts alleged in 
the amended oe ine in so far as the same are connected with the 
business of selling or offering for sale turbine-generators, may be 
deemed to be admitted as unfair methods of competition in commerce 
within the intent and meaning of Section 5 of said Federal Trade 
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‘Commission Act, but not within the intent and meaning of any other 
law of the United States; that said answers do not constitute admis- 
sion of any conclusion of law or-fact by said respondents for any other 
purpose, nor are they to be used against it in any other proceeding, 
suit, or action. And for the sole purpose of avoiding trouble and ex- 
pense incident to the further continuance of this proceeding they waive 
hearing herein and refrain from contesting this proceeding, and con- 
sent that the Commission may, without trial, or without the taking of 
evidence or any other proceeding make and enter its findings as to the 
facts and issue and serve upon them an order to cease and desist from 
any method of competition alleged in the amended complaint in so far 
as the same is connected with the business of selling or offering for 
sale turbine-generators which constitute violations of Section 5 of said 
Federal Trade Commission Act; that any and all admissions given by 
them herein are given solely upon the conditions, and for the purposes 
aforesaid, and in so far as they constitute admissions are not made as, 
nor are they to be taken to be admissions of fact for any other purpose 
whatsoever. 

Thereafter this proceeding regularly came on for final hearing 
before the Commission on said amended complaint and the answers 
thereto, and the Commission having duly considered the same, and 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, General Electric Company, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business in Schenectady, in said State. 

Respondent, Westinghouse Electric & Manufacturing Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
‘of the laws of the State of Pennsylvania, with its principal office and 
place of business at East Pittsburgh, in said State. 

Respondent, Allis-Chalmers Manufacturing Co., is a corporation 
organized, existing, and doing business under aha by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business in Milwaukee, in the State of Wisconsin. 

Respondent, Elliott Companies is a corporation organized, existing, 
and doing business under and by virtue of the laws of as State of 
‘Pennsylvania, with its principal office and place of business in Jean- 
nette, in said State. 
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Par. 2. These respondents are now, and since their organization 
have been engaged in the manufacture of turbine-generators and in 
the sale thereof throughout the States of the United States, and in 
the District of Columbia. 

Said respondents cause their turbine-generators when sold by them 
to be transported in commerce throughout the United States, to the 
purchasers thereof located at points in various States of the United 
States other than the State in which said shipment was made and 
in the District of Columbia. 

Among the largest consumers of turbine-generators are public utili- 
ties, either publicly or privately owned, municipal, State, and Fed- 
eral Governments. 

Par. 3. These respondents constitute a group so large and influen- 
tial in the manufacture of turbine-generators that they are able to 
influence and control the flow of trade in commerce of such products 
between and among the various States of the United States, and in 
the District of Columbia. These respondents were, prior to 1933, in 
competition as to prices with one another in the sale of turbine-gen- 
erators in commerce as hereinbefore set forth, and but for the com- 
bination, agreement, and understanding hereinafter described, these 
respondents would have been at all times since 1933, and would now 
be, in such competition with one another. 

To prospective purchasers of turbine-generators, not only the in- 
itial cost but also the efficiency and performance guarantees, which 
have a decided effect upon the cost of operation, are vital factors 
and become inseparable from the prices to be paid for said turbine- 
generators. 

Par. 4. During the year 1933, these respondents, for the purpose 
of eliminating price competition among themselves, entered into, and 
have since carried out, at the date of the amended complaint herein 
were still carrying out an agreement, combination and understanding 
among themselves to fix and maintaim, and by which they have fixed 
and maintained, uniform delivered prices to be exacted by them from 
the purchasers of turbine-generators and thus to fix the delivered 
prices of turbine-generators entering into commerce between and 
among the various States of the United States and of the District. of 
Columbia. Pursuant to, and for the purpose of carrying out said 
agreement, combination and understanding, these respondents have, 
among other things, done the following: 

(a2) By agreement among themselves have fixed and maintained, 
and at the date of the amended complaint herein were still fixing and 
maintaining uniform delivered prices for turbine-generators; 
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(>) By agreement among themselves have fixed and maintained, 
and at the date of the amended complaint herein were still fixing and 
maintaining uniform performance guarantees for said turbine-gen- 
erators ; 

(c) Adopted at their own, and adhered to, the delivered pricing 
sheets compiled by one of the respondents although the same are 
unrelated to the individual costs of the respective respondents ; 

(¢d) Adopted as their own the confidential performance data com- 
piled by one of the said respondents, although the same are unrelated 
to the actual or true theoretical performance of the turbine-genera- 
tors of the respective respondents; 

(e) Conferred, compared, and discussed, before submitting de- 
livered prices in competitive bidding for turbine-generators, with 
each other, the delivered prices to be charged for said products, and 
agreed, as a result thereof, to submit identical bids not only for said 
turbine-generators, but for the numerous “extras” necessary for the 
proposed installation of said turbine-generators. 

Par. 5. The capacity, tendency, and effect of said agreement, com- 
bination, and understanding and the said acts and practices of these 
respondents as set forth in paragraph 4 hereof, are, and have been to 
monopolize in said respondents the business of dealing in and dis- 
tributing turbine-generators; to unreasonably lessen, eliminate, re- 
strain, stifle, hamper, and suppress competition in said industry and 
to deprive the purchasing and consuming public of the advantages in 
price, service and other considerations which they would receive and 
enjoy under conditions of normal and unobstructed or free and fair 
competition in said trade and industry; to otherwise operate as a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in said trade and industry and to obstruct the natural 
flow of trade in the channels of interstate commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents General Electric 
Company, Westinghouse Electric & Manufacturing Co., Allis-Chal- 
mers Manufacturing Co., and Elliott Company are to the prejudice of 
the public and of said respondents’ competitors and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 
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This matter coming on to be heard by the Commission on the com- 
plaint filed herein on October 9, 1936, the amended complaint filed 
herein on November 13, 1936, and the answers of respondents General 
Electric Company, Westinghouse Electric & Manufacturing Co., 
Elliott Company and Allis-Chalmers Manufacturing Co., herein, filed 
herein on March 9, 1937, in which said respondents, in so far as this 
proceeding relates to the business of selling or offering for sale tur- 
bine-generators, state that they desire to waive hearing on the charges 
set. forth in the amended complaint in so far as the same refers to 
alleged unfair methods of competition in commerce within the intent 
and meaning of Section 5 of the Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” and that for 
the sole purpose of avoiding the trouble and expense incident to 
further continuation of this proceding they refrain from contesting 
this proceeding, and consent that all the material facts alleged in 
said amended complaint may be deemed to be admitted as unfair, 
methods of competition in commerce within the intent and meaning 
of Section 5 of said Federal Trade Commission Act, but not within 
the intent and meaning of any other law of the United States, such 
answers not constituting an admission of any conclusions of law 
and not constituting an admission of fact for any other purpose nor 
to be used against them in any other proceeding, suit or action, and 
that said respondents consent that the Commission may without 
trial, without the taking of evidence, and without any other proceed- 
ing make and enter its findings as to the facts and issue and serve 
upon them an order to cease and desist from any methods of compe- 
tition alleged in the amended complaint which constitute violations of 
Section 5 of the Federal Trade Commission Act; habty 

Now, therefore, it is hereby ordered, That the respondents, General 
Electric Company, Westinghouse Electric & Manufacturing Co., Allis- 
Chalmers Manufacturing Co. and Elliott Company, and their succes- 
sors, officers, agents, and employees, forthwith cease and desist in con- 
nection with the business of selling or offering for sale turbine-gen- 
erators in interstate commerce, from doing and performing, by agree- 
ment, combination or conspiracy between or among any two or more 
of said respondents the following acts and things: 

1. Fixing and maintaining uniform delivered prices; 

2. Fixing and maintaining uniform. performance guarantees where 
the same are unrelated to the actual or true theoretical performance 
of the turbine-generators of the respective respondents; 
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3. Adopting as their own and adhering to the delivered pricing 
sheets of any of the respondents; 

4. Submitting uniform or identical delivered prices in competitive 
bidding for turbine-generators and for the extra equipment necessary 
for their installation, and submitting uniform or identical perform- 
ance guarantees for said turbine-generators where the same are un- 
related to the actual or true theoretical performance of the turbine- 
generators of the respective respondents; 

Provided, however, That nothing contained in this order shall pro- 
hibit the respondents, or any of them, from exchanging scientific, 
technical, or engineering data or information with respect to the actual 
performance, rating, or capacity of turbine-generators manufactured 
by them, or any of them, or from participating with one another, or 
with third persons, in discussions, meetings or studies of a scientific, 
technical or engineering character for the purpose of improving, 
standardizing or simplifying their products or testing methods or 
facilities relating thereto, defining technical terms, or promoting 
safety, such as: 

(1) Determining the highest actual efficiency practically obtainable 
by turbine-generators of various types or sizes and under various con- 
ditions, and (2) standardizing the various types or sizes of turbine- 
generators and specifying the actual performance or characteristics 
which a turbine-generator should attain under given conditions in 
order to be designated as of a specific type or size, and provided 
further that nothing in this order contained shall prohibit the re- 
spondents, or any of them, from using, in such manner as any of said 
respondents may individually so desire to do, the results of the tech- 
nical or engineering data and information above referred to; but this 
proviso is in no way to be construed as permitting the said several 
respondents named in this order to accomplish unlawfully what is 
specifically prohibited in paragraphs 2 and 4 of this order; and 

Provided further, That the prohibitions of this order shall not apply 
to any lawful action taken under patents or license agreements relat- 
ing thereto. 

It is hereby further ordered, That respondents shall, within 60 days 
of the date of service upon them of this order, file with this Commis- 
sion a report or reports in writing stating the manner and form in 
which they shall have complied with this order. 
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In THE MATTER OF 


WESTINGHOUSE ELECTRIC & MANUFACTURING 
COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2941. Complaint, Nov. 13, 1936 ’*—Decision, Apr. 2, 1937 


Where eight corporations engaged in manufacture and sale of condensers, largest 


consumers of which included public utilities, whether public or privately 
owned, and municipal, State, and Federal Governments, and in connection 
with which not only initial cost, but efficiency and performance guarantees, 
with their decided effect upon cost of operation, are vital factors and become 
inseparable from the prices to be paid therefor to prospective purchasers 
thereof, and constituting a group so large and influential in the manufacture 
of such products that they were able to influence and control the flow of trade 
thereof between and among various States and in the District of Columbia, 
and, but for the below set forth practices, and prior thereto, in competition 
with one another as to prices in the sale thereof; for the purpose of eliminat- 
ing price competition among themselves— 


Entered into and carried out an agreement, combination and understanding 


(1) 


(2) 


(3) 


(4) 


among themselves to fix and maintain, and by which they did fix and main- 
tain, uniform delivered prices to be exacted from the purchasers of con- 
densers, and thus to fix delivered prices of such products entering into com- 
merce among and between the various States and in the aforesaid District, 
and, pursuant thereto— 

Fixed and maintained, by agreement among themselves, uniform delivered 
prices for such products, and adopted as their own, and adhered to, the 
delivered price sheets compiled by one of their number, notwithstanding the 
fact the same were unrelated to their respective individual costs; 

Fixed and maintained, by agreement among themselves, uniform perform- 
ance guarantees for such condensers, and adopted as their own confidential 
performance data compiled by one of their number, notwithstanding the fact 
the same were unrelated to the actual or true theoretical performance of 
their said respective products; 

Conferred, compared and discussed, before submitting delivered prices in 
competitive bidding for condensers, with each other, the delivered prices 
to be charged therefor, and agreed, as a result thereof, to submit identical 
bids, not only for such products, but for the numerous “extras” necessary 
for the proposed installation thereof; and 

Took disciplinary action against any of their number who failed to abide 
by the delivered prices, in accordance with said agreement, combination and 
understanding ; 


With the result that business of dealing in and distributing said products was 


monopolized in themselves, competition in industry in question was un- 
reasonably lessened, eliminated, restrained, stifled, and hampered, and com- 
petition therein suppressed, and purchasing and consuming public was de- 
prived of advantages in price, service and other considerations which they 
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would receive and enjoy under conditions of normal and unobstructed or 
free and fair competition in said trade and industry, and said agreements, 
etc., and acts and practices, otherwise operated as a restraint upon and a 
detriment to the freedom of fair and legitimate competition therein, and 
obstructed the natural flow of trade in the channels of commerce, and with 
capacity and tendency so to monopolize, ete, as hereinabove set forth: 
Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
Mr. James I. Rooney for the Commission. 
Wright, Gordon, Zachry & Parlin, of New York City, for General 
Electric Co. 
Cravath, deGersdorff, Swaine & Wood and Mr. Harold Smith, of 
New York City, for Westinghouse Electric & Manufacturing Co. 
Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
* Allis-Chalmers Manufacturing Co. 
Alter, Wright & Barron, of Pittsburgh, Pa., for Eliott Co. 
Mr. Charles Neal Barney, of New York City, for Worthington 
Pump & Machinery Corp. 
Mr. Chester A, Adee and Mr, Charles Kingsley, of New York City, 
for Ingersoll-Rand Co. : 
Fraser, Speir, Meyer & Kidder, of New York City, for Foster- 
Wheeler Corp. 
Adams, Childs, McK aig & Lukens, of Philadelphia, Pa., for C. H. 
Wheeler Manufacturing Co. 
Mr. Gilbert H. Montague, of New York City, for Ross Heater & 
Manufacturing Co. 
Rounds, Dillingham, Mead & Neagle, of New York City, for The 
Heat Exchange Institute. 


AMENDED COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that General 
Electric Company, Westinghouse Electric & Manufacturing Co., 
Allis-Chalmers Manufacturing Co., Elliott Company, Worthington 
Pump & Machinery Corp., Ingersoll-Rand Company, Foster-Wheeler 
Corp., C. H. Wheeler Manufacturing Co., Ross Heater & Manufac- 
turing Company, And The Heat Exchange Institute, hereinafter 
referred to as “respondents,” have been and are using unfair methods 
of competition in commerce as “commerce” is defined in said act, 
and it appearing to the said Commission that a proceeding by it in 
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respect thereof would be in the public interest, hereby issues its 
amended complaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent, General Electric Company, is a corpo- 
ration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business in Schenectady, in said State. . 

Respondent, Westinghouse Electric & Manufacturing Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its principal office and 
place of business at East Pittsburgh, in said State. 

Respondent, Allis-Chalmers Manufacturing Co., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business in Milwaukee, in the State of Wisconsin. 

Respondent, Elliott Company, is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Pennsylvania, with its principal office and place of business in Jeanette, 
in said State. 

Respondent, Worthington Pump & Machinery Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Virginia, with its principal place of business at 
Harrison, in the State of New Jersey. 

Respondent, Foster-Wheeler Corp., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State of 
New York, with its principal place of business at New York City, in 
said State, 

Respondent, C. H. Wheeler Manufacturing Co., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Pennsylvania, with its principal office and place of 
business at Philadelphia, in said State. 

Respondent, Ingersoll-Rand Company, is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business at 
Jersey City, in said State. 

Respondent, Ross Heater & Manufacturing Company, is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business at Buffalo, in said State. 

The Heat Exchange Institute, is an unincorporated trade associa- 
tion organized on or about June 1, 1933, with its principal place of 
business at New York City, in the State of New York. Its officers 
now are James EK. Watson, president, Russell C. Jones, vice president, 
and Charles H. Rohrbach, secretary and treasurer. 
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Par. 2. Respondents General Electric Company, Westinghouse Elec- 
tric & Manufacturing Co., Elliott Company, and Allis-Chalmers Man- 
ufacturing Co., are now, and since their organization have been 
engaged in the manufacture, at their respective places of business, of 
“turbine-generators” and in the sale thereof throughout the various 
States of the United States, and in the District of Columbia. Re- 
spondents Westinghouse Electric & Manufacturing Co., Elliott Com- 
pany, Allis-Chambers Manufacturing Co., Worthington Pump & Ma- 
chinery Corp., Foster-Wheeler Corp., C. H. Wheeler Manufacturing 
Co., Ingersoll-Rand Company, and Ross Heater & Manufacturing 
Company, are now, and since their organization, have been engaged 
in the manufacture at their respective places of business of “con- 
densers” and in the sale thereof throughout the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their respective businesses said re- 
spondents for more than five years last past have caused and still cause 
their products, when sold by them, to be transported from the State of 
origin of the shipment to the purchasers thereof located at points in 
various States of the United States other than the State from which 
said shipment was made and in the District of Columbia. 

Among the largest consumers of turbine-generators and condensers 
are public utilities, either publicly or privately owned, municipal, 
State, and Federal Governments. 

Par. 3. Respondents constitute a group so large and influential in 
the manufacture of turbine-generators and condensers that they are 
able to influence and control the flow and trade in commerce of such 
products between and among the various States of the United States, 
and in the District of Columbia. The said respondents were, prior to 
1933, in competition as to price with one another in the sale of turbine- 
generators and condensers in commerce as hereinabove set out, and but 
for the combination, agreement, understanding, and conspiracy here- 
inafter described said respondents would have been at all times since 
1933, and would now be, in such competition with one another. 

To prospective purchasers of these products, not only the initial cost 
but also the efficiency and performance guarantees, which have a de- 
cided effect in the cost of operation, are vital factors and become 
inseparable from the prices to be paid for these products. Thus, of 
several generators or condensers all selling for one delivered price, yet 
with varying performance guarantees, those with the more favorable 
performance guarantees would be selected by the prospective 
purchasers. 

Par. 4. During the year 1933 respondents referred to in paragraph 2 
hereof for the purpose of eliminating price competition among them- 
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selves entered into and have since carried out and are still carrying out 
an agreement, combination, understanding, and conspiracy among 
themselves to Bx and to maintain, and by wikis they have fixed and 
maintained, uniform delivered prices to be exacted by them from the 
purchasers ie turbine-generators and condensers, and thus to fix the 
delivered. price of turbine-generators and condensers entering into 
commerce between and among the various States of the United States 
and in the District of Columbia. Pursuant to and for the purpose of 
carrying out said agreement, combination, understanding, and con- 
spiracy the said respondents have among other things done the 
following: 

(a) By agreement among themselves have fixed and maintained and 
still fix and maintain uniform delivered prices for turbine-generators 
and condensers. 

(6) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform performance guarantees for said 
turbine-generators and condensers. 

(c) Adopted as their own and adhered to the delivered pricing 
sheets compiled by one of the respondents although the same is unre- 
lated to the individual costs of the respective respondents. 

(d) Adopted as their own the confidential performance data com- 
piled by one of the said respondents although the same is unrelated 
to the actual or true theoretical performance of the turbine-generators 
and condensers of the respective respondents. 

(e) Conferred, compared, and discussed before submitting deliv- 
ered prices in competitive bidding for turbine-generator sets and 
condensers with each other the delivered prices to be charged for said 
products and agreed, as a result thereof, to submit identical delivered 
bids, not only for said turbine-generators and condensers, but for the 
numerous “extras” necessary for the proposed installation of said 
generators and condensers, and to submit identical performance guar- 
antees for said generators and condensers. 

({) Took disciplinaty action against any of said respondents who 
fail to abide by the delivered prices in accordance with said agree- 
ment, understanding, and conspiracy. 

Par. 5. Respondent, The Heat Exchange Institute, of which those 
respondents engaged in the manufacture of condensers are a sepa- 

rate branch, was organized for the purpose of more effectively aiding 
said respondents to carry out the agreement, combination, intlone 
standing, and conspiracy set forth in par a a 4 hereof, in so far as 
the same applies to the sale and distribution of condensers, and to the 
subjection of said respondents to penalties for failure to adhere to 
the agreed delivered prices. 
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The capacity, tendency and effect of said agreement, combination, 
understanding, and conspiracy, and the said acts and practices of 
the respondents set forth in paragraph 4 hereof, are and have been 
to monopolize in said respondents the business of dealing in and dis- 
tributing turbine-generators and condensers; to unreasonably lessen, 
eliminate, restrain, stifle, hamper, and suppress competition in said 
industry, and to deprive the purchasing and consuming public of the 
advantages in price, service, and other considerations which they 
would receive and enjoy under conditions of normal and unob- 
structed, or free and fair competition in said trade and industry; 
to otherwise operate as a restraint upon and a detriment to the freedom 
of fair and legitimate competition in said trade and industry and to 
obstruct the natural flow of trade in the channels of interstate 
commerce. 

Par. 6. The above alleged acts and things done by respondents as 
set forth herein are monopolistic practices and to the prejudice and 
injury of the public and constitute unfair methods of competition 
in commerce within the intent and meaning, and in violation of See- 
tion 5 of said Act approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finpinas as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 9th day of October 1936, issued 
and served ifs complaint in this proceeding upon the following named 
respondents: Westinghouse Electric & Manufacturing Co., Allis-Chal- 
mers Manufacturing Co., Elliott Company, Worthington Pump & 
Machinery Corp., Foster-Wheeler Corp., C. H. Wheeler Manufactur- 
ing Co., Ross Heater & Manufacturing Company, Ingersoll-Rand 
Company, and The Heat Exchange Institute. On the 13th day of 
November 1936, an amended complaint was issued and served in this 
proceeding upon the above-named respondents, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. On the 9th day of March 1937, said 
respondents filed their answers, in which answers, with the exception 
of The Heat Exchange Institute, they stated that it is not their 
desire or intention to violate Section 5 of the act commonly called 
The Federal Trade Commission Act, approved September. 26, 1914; 
that they desire to waive hearing on the charges set forth in said 
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amended complaint, and not to contest the proceedings, and there- 
fore, but solely for the purpose of disposing of this proceeding, they 
consent that all the material facts, alleged in the amended-complaint, 
insofar as the same are connected with the business of selling or offer- 
ing for sale condensers, may be deemed to be admitted as unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of said Federal Trade Commission Act, but not within 
the intent and meaning of any other law of the United States; that 
said answers do not constitute admission of any conclusion of law 
or fact by said respondents for any other purpose, nor are they to be 
used against it in any other proceedings, suit, or action. And for 
the sole purpose of avoiding trouble and expense incident to the 
further continuance of this proceeding they waive hearing herein 
and refrain from contesting this proceeding, and consent that the 
Commission may, without trial, or without the taking of evidence 
or any other proceeding make and enter its findings as to the facts 
and issue and serve upon them an order to cease and desist from any 
method of competition alleged in the amended complaint insofar 
as the same is connected with the business of selling or offering for 
sale condensers which constitute violations of Section 5 of said Fed- 
eral Trade Commission Act; that any and all admissions given by 
them herein are given solely upon the conditions and for the purposes 
aforesaid, and insofar’as they constitute admissions are not made 
as, nor are they to be taken to. be admissions of fact for any other 
purpose whatsoever. 

Thereafter this proceeding regularly came on. for final hearing 
before the Commission on said amended complaint and said. answers, 
and the Commission having duly considered the same, and being fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Westinghouse Electric & Manufactur- 
ing Co., is a corporation organized, existing, and doing business un- 
der and by virtue of the laws of the State of Pennsylvania, with its 
principal office and place of business at East Pittsburgh, in said State. 

Respondent, Allis-Chalmers Manufacturing Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business in Milwaukee, in the State of Wisconsin. | 

Respondent, Elliott Company, is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
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Pennsylvania, with its principal office and place of business in 
Jeannette, in said State. 

Respondent, Worthington Pump & Machinery Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Virginia, with its principal place of business 
at Harrison, in the State of New Jersey. 

Respondent, Foster-Wheeler Corp., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal place of business at New York 
City, in said State. 

Respondent, C. H. Wheeler Manufacturing Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal office and place 
of business at Philadelphia, in said State. 

Respondent, Ingersoll-Rand Company, is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its principal office and place of business 
at Jersey City, in said State. 

Respondent, Ross Heater & Manufacturing Company, is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business at Buffalo, in said State. 

The Heat Exchange Institute is an unincorporated trade associa- 
tion organized on or about June 1, 1933, with its principal place of 
business at New York City, in the State of New York. 

Par. 2. Respondents, Westinghouse Electric & Manufacturing Co., 
Allis-Chalmers Manufacturing Co., Elliott Company, Worthington 
Pump & Machinery Co., Foster-Wheeler Corp., C. H. Wheeler Manu- 
facturing Co., Ingersoll-Rand Company, and Ross Heater & Manu- 
facturing Company, are now, and since their organization have been, 
engaged in the manufacture of condensers, and in the sale thereof in 
the various States throughout the United States and in the District 
of Columbia. 

Said respondents cause their condensers when sold by them to be 
transported in commerce throughout the United States, to the pur- 
chasers thereof located at points in various States of the United 
States other than the State in which said shipment was made and in 
the District of Columbia. 

Among the largest consumers of condensers are public utilities, 
either publicly or privately owned, municipal, State and Federal 


Governments. 
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Par. 3. These respondents constitute a group so large and influ- 
ential in the manufacture of condensers that they are able to influence 
and control the flow of trade in commerce of such products between 
and among the various States of the United States, and in the Dis- 
trict of Columbia. These respondents were, prior to 1933, in compe- 
tition as to prices with one another in the sale of condensers, in 
commerce as hereinbefore set forth, and but for the combination, 
agreement, and understanding hereinafter described, these respond- 
ents would have been at all times since 1933, and would now be, im 
such competition with one another. 

To prospective purchasers of condensers, not only the initial cost 
but also the efficiency and performance guarantees, which have a 
decided effect upon the cost of operation, are vital factors and become 
inseparable from the prices to be paid for said condensers. 

Par. 4. During the year 1933, these respondents, for the purpose of 
eliminating price competition among themselves, entered into, and 
have since carried out, and at the date of the amended complaint 
herein were still carrying out an agreement, combination, and under- 
standing among themselves to fix and maintain, and by which they 
have fixed and maintained, uniform delivered prices to be exacted by 
them from the purchasers of condensers, and thus to fix the delivered 
prices of condensers entering into commerce between and among the 
various States of the United States and of the District of Columbia. 
Pursuant to, and for the purpose of carrying out said agreement, 
combination and understanding, these respondents have, among other 
things, done the fcllowing: 

(a) By agreement among themselves have fixed and maintained, 
and at the date of the amended complaint herein were still fixing and 
maintaining uniform delivered prices for condensers; 

(>) By agreement among themselves have fixed and maintained, 
and at the date of the amended complaint herein were still fixing and 
maintaining uniform performance guarantees for said condensers; 

(c) Adopted as their own, and adhered to, the delivered pricing 
sheets compiled by one of the respondents although the same are 
unrelated to the individual costs of the respective respondents; 

(d) Adopted as their own the confidential performance data com- 
piled by one of the said respondents, although the same are unrelated 
to the actual or true theoretical performance of the condensers of 
the respective respondents; 

(e) Conferred, compared, and discussed, before submitting deliv- 
ered prices in competitive bidding for condensers, with each other, 
the delivered prices to be charged for said products, and agreed, as 
a result thereof, to submit identical bids not only for said condensers, 
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but for the numerous “extras” necessary for the proposed installation 
of said condensers; 

(7) Took disciplinary action against any of said respondents who 
failed to abide by the delivered prices in accordance with the said 
agreement, combination and understanding. 

Par. 5. The capacity, tendency, and effect of said agreement, com- 
bination and understanding and the said acts and practices of these 
respondents as set forth in paragraph 4 hereof, are, and have been to 
monopolize in said respondents the business of dealing in and distrib- 
uting condensers; to unreasonably lessen, eliminate, restrain, stifle, 
hamper, and suppress competition in said industry, and to deprive the 
purchasing and consuming public of the advantages in price, service 
and other considerations which they would receive and enjoy under 
conditions of normal and unobstructed or free and fair competition in 
said trade and industry; to otherwise operate as a restraint upon and 
a detriment to the freedom of fair and legitimate competition in said 
trade and industry and to obstruct the natural flow of trade in the 
channels of interstate commerce. 

These respondents engaged in the condenser industry constitute 
only that section of the Heat Exchange Institute known as the Con- 
denser Section, and compliance with the order to cease and desist by 
these respondents engaged in the condenser industry will be as effec- 
tive as if the order were directed against the Heat Exchange Institute. 


CONCLUSION 


The aforesaid acts and practices of respondents Westinghouse Elec- 
tric & Manufacturing Co., Allis-Chalmers Manufacturing Co., Elliott 
Company, Worthington Pump & Machinery Co., Foster-Wheeler 
Corp., C. H. Wheeler Manufacturing Co., Ingersoll-Rand Company, 
and Ross Heater & Manufacturing Company are to the prejudice of 
the public and of said respondents’ competitors and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This matter coming on to be heard by the Commission on the com- 
plaint filed herein on October 9, 1936, the amended complaint filed 
herein on November 138, 1936, and the answers of respondents West- 
inghouse Electric & Manufacturing Co., Allis-Chalmers Manufactur- 
ing Co., Elliott Company, Worthington Pump & Machinery Corp.. 
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Foster-Wheeler Corp., C. H. Wheeler Manufacturing Co., Ingersoll- 
Rand Company and Ross Heater & Manufacturing Company, herein, 
filed herein on March 9, 1937, in which said respondents, insofar as 
this proceeding relates to the business of selling or offering for sale 
condensers, state that they desire to waive hearing on the charges set 
forth in the amended complaint insofar as the same refers to alleged 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of the Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” and that for 
the sole purpose of avoiding the trouble and expense incident to fur- 
ther continuation of this proceeding they refrain from contesting 
this proceeding, and consent that all the material facts alleged in said 
amended complaint may be deemed to be admitted as unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of said Federal Trade Commission Act but not within the intent 
and meaning of any other law of the United States, such answers not 
constituting an admission of any conclusions of law and not consti- 
tuting an admission of fact for any other purpose nor to be used 
against them in any other proceeding, suit or action, and that said 
respondents consent that the Commission may without trial, without 
the taking of evidence, and without any other proceeding make and 
enter its findings as to the facts and issue and serve upon them an 
order to cease and desist from any methods of competition alleged 
in the amended complaint which constitute violations of Section 5 
of the Federal Trade Commission Act; and 

Respondents Worthington Pump & Machinery Corp., Foster- 
Wheeler Corp., C. H. Wheeler Manufacturing Co., Ingersoll-Rand 
Company and Ross Heater & Manufacturing Company, in their 
answers deny, as to themselves, every allegation in the amended com- 
plaint insofar as they relate to the business of selling or offering for 
sale turbine-generators ; 

Now, therefore, it is hereby ordered, That the respondents Westing- 
house Electric & Manufacturing Co., Allis-Chalmers Manufacturing 
Co., Elliott Company, Worthington Pump & Machinery Corp., 
Foster-Wheeler Corp., C. H. Wheeler Manufacturing Co., Ingersoll- 
Rand Company, and Ross Heater & Manufacturing Company, and 
their successors, officers, agents and employees forthwith cease and 
desist in connection with the business of selling or offering for sale 
condensers in interstate commerce, from doing and performing, by 
agreement, combination, or conspiracy between or among any two 
or more of said respondents the following acts and things: 

1. Fixing and maintaining uniform delivered prices; 
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2. Fixing and maintaining uniform performance guarantees. where 
the same are unrelated to the actual or true theoretical performance 
of the condensers of the respective respondents; 

3. Adopting as their own and adhering to the delivered pricing 
sheets of any of the respondents; 

4. Submitting uniform or identical delivered prices in competitive 
bidding for condensers, and for the extra equipment necessary for 
their installation, and submitting uniform or identical performance 
guarantees for said condensers where the same are unrelated to the 
actual or true theoretical performance of the condensers of the re- 
spective respondents; 

5. Imposing, attempting or threatening to impose, by any means 
whatsoever, any disciplinary action on any of the respondents who 
fail to abide by any delivered prices as stated in paragraphs 1, 3, and 
4 hereof; 

Provided, however, That nothing contained in this order shall pro- 
hibit the respondents, or any of them, from exchanging scientific, 
technical or engineering data or information with respect to the ac- 
tual performance, rating, or capacity of condensers manufactured by 
them or any of them or from participating with one another, or 
with third persons, in discussions, meetings, or studies of a scientific, 
technical or engineering character for the purpose of improving, 
standardizing, or simplifying their products or testing methods or 
facilities relating thereto, defining technical terms, or promoting 
safety, such as: 

(1) Determining the highest actual efficiency practically ob- 
tainable by condensers of various types or sizes and under various 
conditions, and (2) standardizing the various types or sizes of 
condensers and specifying the actual performance or character- 
istics which a condenser should attain under given conditions in 
order to be designated as.of a specific type or size, and provided 
further that nothing in this order contained shall prohibit the re- 
spondents, or any of them, from using, in such manner as any of 
said respondents may individually so desire to do, the results of the 
technical or engineering data and information above referred to; 
but this proviso is in no way to be construed as permitting the said 
several respondents named in this order to accomplish unlawfully 
what is specifically prohibited in paragraphs (2) and (4) of this 
order; and 

Provided further, That the prohibitions of this order shall not 
apply to any lawful action taken under patents or license agree- 
ments relating thereto. 
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It is hereby further ordered, That all respondents, except the 
Heat Exchange Institute, shall, within 60 days of the date of service 
upon them of this order, file with this Commission a report or re- 
ports in writing stating the manner and form in which. they shall 
have complied with this order; and 

Since the respondents engaged in the condenser industry con- 
stitute only that section of the Heat Exchange Institute known as 
the Condenser Section, and since compliance with the order to 
cease and desist by these respondents engaged in the condenser in- 
dustry will be as effective as if the order were directed against the 
Heat Exchange Institute; 

It is hereby further ordered, That the complaint in this proceed- 
ing as amended be, and the same is hereby dismissed as to the re- 
spondent the Heat Exchange Institute. 
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In THE MATTER OF 


SAMUEL BRIER, DOING BUSINESS AS SAMUEL BRIER & 
COMPANY AND QUAKERTOWN LUGGAGE COMPANY, 
INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 38049. Complaint, Feb. 4, 19387—Decision;Apr. 2, 1937 


Where an individual, and a corporation, headed and controlled, managed and 
operated by him, engaged in the manufacture, distribution, and sale of 
handbags, suitcases, and other luggage to jobbers and retailers, portion of 
which luggage, thus manufactured and sold by them, was made from top 
grain leather and portion of which was made from the inferior and less 
durable and costly split or inner side leather— 

Placed upon pieces of said latter luggage, covered with said split leather, con- 
spicuous stamp reading “Warranted Cowhide,’ “Genuine Cowhide,” ‘AI] 
Leather,” “Genuine Leather,” and thereby represented that such pieces were 
covered with the preferred top grain leather; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing publie into the erroneous belief that luggage so stamped by them 
was covered with the outside or top layer of the hide, and with the result 
of enabling retailers and jobbers to mislead and deceive the purchasing 
public as to the quality of the material with which such luggage was coy- 
ered, and of placing in the hands of retailers and dealers an instrument and 
means whereby they might commit a fraud upon members of such public, 
and with the further result, as a direct consequence of the misleading and 
erroneous belief induced as aforesaid, that a number of the consuming 
public bought a substantial volume of their said luggage, and trade was un- 
fairly diverted to them from those likewise engaged in the sale of luggage 
covered with split hide, and who truthfully labeled the same, and from 
those also engaged in the sale of top grain leather-covered luggage; to tlfe 
substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. George Fouikes for the Commission. 
Bender, Rubin & Simons, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define.its powers and duties,.and for other purposes,” the 
Federal Trade Commission, having reason to believe that Samuel 
Brier, an individual doing business as Samuel Brier & Company and 
Quakertown Luggage Company, Inc., a corporation hereinafter re- 
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ferred to as respondents, have been and are using unfair methods of 
competition in commerce as “commerce” is defined in said act of Con- 
gress, and it appearing to said Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Samuel Brier, is an individual doing 
business as Samuel Brier & Company, with his principal office and 
place of business located at 310 Spruce Street, Philadelphia, State 
of Pennsylvania. 

Respondent Quakertown Luggage Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal office and place 
of business located in Quakertown, State of Pennsylvania. 

Respondent, Samuel Brier is president of the respondent, Quaker- 
town Luggage Company, Inc. He controls, manages and operates 
the sales policies and business activities of respondent, Quakertown 
Luggage Company, Inc. 

Par. 2. Respondents have been, for more than one year last past, 
and are now, engaged in the business of manufacturing, distributing, 
and selling handbags, suitcases and other luggage to jobbers and re- 
tailers, many of whom reside in States other than the State of Penn- 
sylvania. When orders are received therefor they are filled by 
respondents by shipping said luggage to said purchasers from the 
respective places of business of said respondents into and through 
other States of the United States and in the District of Columbia. 
There is now and has been during the time hereinbefore mentioned, 
a constant current of trade in commerce in said luggage so distrib- 
uted and sold by respondents between and among the various States 
of the United States and in the District of Columbia. 

In the course of their said businesses said respondents were, and 
are, in substantial competition with other corporations, firms, part- 
nerships, and individuals likewise engaged in the sale and distri- 
bution of handbags, suitcases and other luggage in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. Certain pieces of luggage manufactured and sold by re- 
spondents, as aforesaid, are made from top grain leather, while other 
pieces are made from split leather. Top grain leather is that por- 
tion of the hide which includes the outer surface or hair side. Split 
leather consists of a cut or layer of the hide which remains after the 
top grain or surface has been removed from said hide. Split leather 
is of inferior quality and durability to top grain leather and com- 
mands a lower price. The terms “Top Grain Leather,” “Grained 
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Leather,” “Genuine Leather,’ “Genuine Cowhide,” “Warranted 
Leather,” “Warranted Cowhide,” “All Leather,” and “Leather,” 
when applied to leather products, are understood by the trade and 
consuming public to mean top grain leather as distinguished from 
split leather as described above, and there is a preference among 
the trade and consuming public for luggage made of such leather 
over luggage made from split leather. Certain pieces of the luggage 
manufactured and sold as aforesaid by respondents are covered with 
said split leather and respondents place upon the surface of luggage 
so manufactured from split leather a conspicuous stamp reading as 
follows: 
Warranted Cowhide 
Genuine Cowhide 
All Leather 
Genuine Leather 

Said stamps, labels, and markings serve as representations to the 
purchasing public that the material with which such luggage is cov- 
ered is top grain leather. In addition, retailers and jobbers are thus 
enabled by reason of said stamps, labels, and representations to mis- 
lead and deceive the purchasing public as to the quality of the ma- 
terial with which such luggage is covered. 

Par. 4. The acts and practices of respondents in offering for sale 
and selling said handbags, suitcases and other luggage stamped and 
labeled as aforesaid had, and now has, a tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that luggage so stamped by respondents is 
covered with the outside or top layer of the hide. Further, said 
acts and practices as herein set out places in the hands of retailers 
and dealers an instrument and a means whereby said retailers and 
dealers may commit a fraud upon members of the purchasing public. 
As a direct consequence of the misleading and erroneous belief in- 
duced by the advertisements and representations of respondents, as 
hereinabove enumerated, a number of the consuming public have 
purchased a substantial volume of respondents’ luggage with the 
result that trade has been and is now being unfairly diverted to 
respondents from corporations, firms, partnerships, and individuals 
likewise engaged in the business of selling luggage covered with split 
hide and who truthfully label said luggage, as well as from corpo- 
rations, firms, partnerships and individuals who are engaged in the 
business of selling luggage covered with top grain leather. As a 
result thereof substantial injury has been done and is now being 
done by respondents to competition in commerce between and among 
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the various States of the United States and in the District of 
Columbia. 

Par. 5. The above and foregoing acts, practices and representa- 
tions of respondents have been, and are, all to the prejudice of the 
public and respondents’ competitors, and constitute unfair methods 
of competition in interstate commerce within the intent and mean- 
ing of Section 5 of an Act of Congress entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 


other purposes.” 
Report, Frnprnes as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 
the Federal Trade Commission, on February 4, 1937, issued and 
served its complaint in this proceeding upon respondent Samuel 
Brier, an individual doimg business as Samuel Brier & Company, 
and respondent Quakertown Luggage Company, Inc., a corporation, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of the said act. On Febru- 
ary 25, 1937, the respondents filed their answer, in which answer 
they admitted all the material allegations of the complaint to be 
true and stated that they waived hearing on the charges set forth in 
the complaint and that, without further evidence or other inter- 
vening procedure, the Commission might issue and serve upon them 
findings of the facts and conclusion and an order to cease and 
desist from the violations of law charged in the complaint. There- 
after, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and answer thereto, and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as ‘ts and its 
cet mene therefrom: TOBE 9° SONG ARES Sy tena 


FINDINGS AS TO THE FACTS 


a Cae rae 
ParaGrarny 1. Respondent Samuel Brier is an individual doing 
. , ay, mo Oe < . . . . ; = 
business as Samuel Brier & Company, with his principal office and 
place of business located at 310 Spruce Street, Philadelphia, State 
of Pennsylvania. 
Respondent Quakertown Luggage Company, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
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laws of the State of Pennsylvania, with its principal office and place 
of business located in Quakertown, State of Pennsylvania. 

Respondent Samuel Brier is president of the respondent, Quaker- 
town Luggage Company, Inc. He controls, manages, and operates 
the sales policies and business activities of respondent, Quakertown 
Luggage Company, Inc. 

Par. 2. For more than one year last past the respondents have 
been, and are now, engaged in the business of manufacturing, dis- 
tributing, and selling handbags, suitcases, and other luggage to 
jobbers and retailers, many of whom reside in States other than the 
State of Pennsylvania. When the respondents receive orders for 
their luggage they are filled by respondents by shipping said lug- 
gage to purchasers from the respective places of business of said 
respondents into and through other States of the United States and 
in the District of Columbia. 

There is now, and has been during the time hereinbefore men- 
tioned, a constant current of trade in commerce in said luggage so 
distributed and sold by respondents between and among the various 
States of the United States and in the District of Columbia. 

The respondents, in the course of the operation of their said busi- 
nesses, were and are in substantial competition with other corpora- 
tions, firms, partnerships, and individuals likewise engaged in the 
sale and distribution of handbags, suitcases, and other Inggage in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. A portion of the luggage manufactured and sold by the 
respondents, as aforesaid, is made from top grain leather, while 
other pieces are made from split leather. 

Top grain leather is that portion of the hide which includes the 
outer surface or hair side. Split leather consists of a cut or layer 
of the hide which remains after the top grain or surface has been 
removed from said hide. 

Split leather is of inferior quality and durability to top grain 
leather and commands a lower price on the market. 

The terms “Top Grain Leather,’ “Grained Leather,” “Genuine 
Leather,’ “Genuine Cowhide,” “Warranted Leather,” “Warranted 
Cowhide,” “All Leather,” and “Leather,’ when appled to leather 
products, are understood by the trade and consuming public to mean 
top grain leather as distinguished from split leather as described 
above. 

There is a preference among the trade and consuming public for 
luggage made of top grain leather over luggage made from split 


leather. 
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Certain pieces of the luggage manufactured and sold as aforesaid 
by the respondents are covered with said split leather and respondents 
place upon the surface of luggage so manufactured from spht leather 
a conspicuous stamp reading as follows: 

Warranted Cowhide 
Genuine Cowhide 
All Leather 
Genuine Leather 

These stamps, labels, and markings serve as representations to the 
purchasing public that the material with which such luggage is cov- 
ered is top grain leather. By placing said labels and markings on the 
luggage respondents enable retailers and jobbers to mislead and 
deceive the purchasing public as to the quality of the material with 
which such luggage is covered. 

Par. 4. The acts and practices of respondents in offering for sale 
and selling said handbags, suitcases and other luggage stamped and 
labeled as aforesaid had, and now has, a tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that luggage so stamped by respondents is 
covered with the outside or top layer of the hide. Further, said acts 
and practices as herein set out places in the hands of retailers and 
dealers an instrument and a means whereby said retailers and dealers 
may commit a fraud upon members of the purchasing public. 

As a direct consequence of the misleading and erroneous belief 
induced by the advertisements and representations of respondent, as 
hereinabove enumerated, a number of the consuming public have pur- 
chased a substantial volume of respondents’ luggage with the result 
that trade has been and is now being unfairly diverted to respondents 
from corporations, firms, partnerships and individuals likewise en- 
gaged in the business of selling luggage covered with split hide and 
who truthfully label said luggage, as well as from corporations, firms, 
partnerships, and individuals who are engaged in the business of 
selling luggage covered with top grain leather. Asa result thereof 
substantial injury has been done and is now being done by respond- 
ents to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Samuel Brier, 
an individual doing business as Samuel Brier & Company, and re- 
spondent Quakertown Luggage Company, Inc., a corporation, are to 
the prejudice of the public and of respondents’ competitors, and 
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constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer of the 
respondents, in which answer the respondents admit all the material 
allegations of the complaint to be true, and state that they waive hear- 
ing on the charges set forth in said complaint and that, without 
further evidence or other intervening procedure, the Commission may 
issue and serve upon them findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondents have violated the provisions 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, Samuel Brier, individually and 
doing business as Samuel Brier & Company, or doing business under 
any other trade name, and the respondent Quakertown Luggage 
Company, Inc., a corporation, and its officers, their respective repre- 
sentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of handbags, suitcases, and other luggage 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

Representing, through the use of the words “Warranted Cowhide,” 
“Genuine Cowhide,” “All Leather,” “Genuine Leather,” or through 
the use of any other words or symbols of similar import and meaning, 
or in any manner whatever, that handbags, suitcases, and other lug- 
gage sold by them and made from split leather or the inner split 
of leather are in fact made from the outer split or any part of the 
hide or skin other than the inner split thereof. 

It ts further ordered, That the respondents shall within 30 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In tHE MATTER OF 


BEAR MILL MANUFACTURING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 25, 1914 


Docket 2678. Complaint, Oct. 11, 1935—Decision, Apr. 5, 1937 


Where a corporation engaged in the sale and distribution of cot‘on and rayon 
fabrics and of rayon and cotton mixtures, purchasing unfinished cotton, 
rayon, and mixed fabrics and haying the same processed according to its 
instructions by a finishing company over which it exercised no control and 
which it did not own or operate, and selling its said fabrics in substantial 
competition with those engaged in sale and distribution, or in manufacture, 
sale, and distribution, of cotton and rayon fabrics and of cotton and rayon 
mixtures, and including among its competitors many who sell and distribute, 
but do not manufacture, their said cotton and rayon fabrics, or in any 
way represent themselves as manufacturers thereof, and competitor manu- 
facturers of cotton and rayon fabrics sold by them who do employ terms 
“mill” and “manufacturing” or other terms of similar import and meaning— 

Represented, through use of terms “Mill” and “Manufacturing” as included in 
its corporate name, on its stationery and invoices circulated throughout the 
United States to customers and prospective customers, and on folders con- 
taining samples of its said products and carried by its salesmen who travel 
throughout the United States, to its customers, prospective customers, and 
general buying public, that it actually owned and operated, or directly and 
absolutely controlled, a mill wherein its goods were made, the facts being 
it did not thus own, operate or control any such factory or mill and was 
not engaged in manufacturing, and was not itself a manufacturer as under- 
stood by trade and purchasing public generally, and did not own any 
print works, dye works, bleach works, finishing works, spinnery or 
weavery, but was engaged solely in sale and distribution of fabrics made 
by others as hereinbefore set forth; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that it actually owned and operated, or directly and 
absolutely controlled, a mill or mills wherein the products sold by it were 
manufactured, and with further result that the buying publis, as a result 
of the erroneous belief thus induced, bought a substantial yolume of its 
said products, and trade was unfairly diverted to it from competitors 
likewise engaged in sale and distribution of cotton and rayon fabries and 
who truthfully advertise and represent the nature and character of their 
respective businesses ; to the substantial injury of competition in commerce; 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Charles F. Diggs, trial examiner. 

Mr. T. I. Kennedy for the Commission. 

Mr, Dudley B. Bonsal of Curtis, Mallet-Prevost, Colt & Mosle, of 
New York City, for respondent. 
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Pursuant te the provisions of an Act of Congress approved Sep- 
-tember26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Bear Mill 
Manufacturing Company, Inc., a corporation, hereinafter referred to 
as respondent, has been and now is using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, states its charges in that respect as 
follows: 

ParacrapH 1. The respondent, Bear Mill Manufacturing Company, 
Inc., is a corporation organized under the laws of the State of New 
York in 1907, then, ever since and now exists by virtue of the laws of 
said State, and now has its principal place of business in the City of 
New York, State of New York. The respondent is, and for more than 
one year last past has been engaged in supplying rayons and cottons 
to commission weavers, who, in turn, manufacture or weave the 
material so supplied them into fabric. The title to the material so 
supplied said weavers, and in the product manufactured by the said 
weavers, is retained in the respondent. Respondent, for more than 
one year last past, has been engaged in the sale and distribution of 
rayon and cotton cloth or fabric either as an agent for others or on 
its own behalf. Said operations of respondent have been and are in 
commerce between and among the various States of the United States. 
When the products herein referred to are sold, respondent causes 
them to be shipped from its place of business in the State of New 
York or other State of origin to purchasers thereof located in various 
States of the United States and other than the State of New York or 
other State of origin. In the course and conduct of its business said 
respondent was at all times hereinafter referred to in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged in the supplying of materials to weavers for manufacture by 
them and in the sale and distribution in interstate commerce of 
similar products. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1, said respondent adopted as and for its name the words 
Bear Mill Manufacturing Company, Inc., under which to carry on its 
business and which name containing the words “Mill” and “Manufac- 
turing” it has used continuously since in or about 1907 and is now 
using in soliciting the sale of and selling its said products in inter- 
state commerce. Respondent has caused said name “Bear Mill Man- 
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ufacturing Company, Inc.” to appear on its letterheads and other 
stationery and advertisements circulated, in soliciting the sale of and 
selling its products in interstate commerce when in truth and in fact 
said respondent did not manufacture any of the products which it 
sold and distributed and did not own, control, or operate any mill or 
factory wherein said products were manufactured or fabricated, which 
said products respondent sold and distributed in interstate commerce. 

Par. 3. There is a preference on the part of certain of the retail 
merchants in the different States of the United States for goods, 
wares and merchandise, to be resold at retail to the public, bought 
directly from the mill owner or manufacturer thereof, and there is 
an impression and belief existing among certain of said retail mer- 
chants that by dealing directly with the mill owner or manufac- 
turer they can buy goods at a cheaper price and on more favorable 
terms than they can from jobbers or corporations, associations, in- 
dividuals, firms, and partnerships not manufacturing goods, wares, 
and Heranat dias they sell to such retail dealers ‘by eliminating the 
profits of the middleman and that a more uniform line of goods 
can be purchased from a mill operator than from one who does not 
operate a mill. The use by respondent of the words “Mill” and 
“Manufacturing” in its name in respondent’s letterheads, billheads, 
invoices, stationery, and otherwise has a tendency and capacity to 
mislead and deceive purchasers who are customers and prospective 
customers of respondent by causing them to believe that respondent 
actually owns and operates, or directly and absolutely controls the 
mill or mills in which said products are made or manufactured, or 
that respondent himself makes or manufactures his products, and 
that thereby such customers or prospective customers save and will 
save the middleman’s profit; and the use by respondent of the words 
“Mill” and “Manufacturing” has a tendency and capacity unfairly 
to divert trade to respondent from other corporations, associations, 
individuals, firms, and partnerships, who are actually manufacturing 
products senile to the products of respondent for sale in interstate 
commerce and those competitors of respondent who do not manufac- 
ture similar or like products to those of respondent for sale and dis- 
tribution in interstate commerce, but who truthfully advertise and 
label same and who do not alae or represent themselves to 
manufacturers. 

Par. 4. The practices of respondent described in paragraph 9 
hereof are all to the prejudice of the public and the respondent’s 
competitors and constitute unfair methods of competition in inter- 
state commerce in violation of the provisions of Section 5 of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
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a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Report, Frxprnes as To trHE Facrs, AND OrpEr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, on October 11, 1935, issued and served its 
complaint in this proceeding upon respondent Bear Mill Manufac- 
turing Company, Inc., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by Thomas H. Kennedy, at- 
torney for the Commission, before Charles F. Diggs, an examiner of 
the Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Dudley B. Bonsal, attorney for the 
respondent ; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, and the oral argu- 
ments of counsel aforesaid; and the Commission having duly consid- 
ered the same, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. The respondent, Bear Mill Manufacturing Company, 
Inc., is a New York corporation, organized in 1907. Its principal 
office is at 361 Broadway, New York, N. Y. 

It is now, and since its incorporation has been, engaged in the sale 
and distribution of cotton fabrics. During more recent years it has 
added rayon fabrics and rayon and cotton mixtures to its line of mer- 
chandise. When orders are received for respondent’s goods it either 
ships them from its place of business in New York, N. Y., or from the 
point at which the goods are processed, to the purchasers thereof lo- 
cated at various points in States of the United States other than the 
State of origin of shipment. The respondent has, at all times during 
the past several years, maintained a constant current of trade and 
commerce among and between the various States of the United States 
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and in the District of Columbia in the merchandise which it sells. 
Its dollar volume of sales for the year 1935 approximated $2,500,000 
and for 1936 $3,500,000. 

At all times during the last several years, the respondent has been 
in substantial competition with other corporations and with individ- 
uals and partnerships likewise engaged in the sale and distribution, 
or in the manufacture, sale, and distribution, of cotton fabrics, rayon 
fabrics, and cotton and rayon mixtures in commerce, among and 
between the several States of the United States and the District of 
Columbia. 

Par. 2. The respondent’s corporate name, “Bear Mill Manufactur- 
ing Company, Inc.”, appears on its stationery and invoices circulated 
throughout the United States to customers and prospective customers. 
Its salesmen, who travel throughout the United States, carry samples 
of respondent’s products, the folders of which bear the respondent’s 
corporate name. Its corporate name also appears in the New York 
City telephone directory. 

The use of the terms “mill” and “manufacturing”, as a part of its 
trade name, serves as a representation to respondent’s customers, 
prospective customers and the general buying public that the re- 
spondent actually owns and operates or directly and absolutely con- 
trols a mill wherein its goods are manufactured. 

Par. 3. The respondent does not, in fact, own, operate or control 
any factory or mill wherein its said products are manufactured. It 
is not engaged in the business of manufacturing and is not itself a 
manufacturer as those terms are understood by the trade and the 
purchasing pubhe generally. It does not own any print works, dye 
works, bleach works, finishing works, spinnery or weavery, but is 
engaged solely in the sale and distribution of fabrics manufactured 
by others. It buys unfinished cotton, rayon, and mixed fabrics and 
has said fabrics processed, according to its own instructions, by a 
finishing company over which it exercises no control and which it 
does not own or operate. 

Par. 4. A substantial portion of the fabric-buying public has a 
preference for dealing direct with a manufacturer of the fabrics 
being purchased. Said purchasers believe they obtain better prices, 
superior quality, and other advantages in dealing direct with a manu- 
facturer rather than a broker or middleman. 

Par. 5. Many of respondent’s competitors who sell and distribute 
cotton and rayon fabrics in interstate commerce do not manufacture 
the products sold by them and do not in any way represent that they 
are the manufacturers of said products. There are also among re- 
spondent’s competitors manufacturers of cotton and rayon fabrics 
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which they sell in interstate commerce, who do employ the terms 
“mill” and “manufacturing” or other terms of similar import and 
meaning, in their corporate names and advertising. 

Par. 6. Respondent’s practice of designating and representing itself 
as a manufacturer through the use of the terms “mill” and “manu. 
facturing” as parts of its corporate name, which appears on its station- 
ery, Invoices, in the telephone directory, and on its advertising matter, 
has had, and now has, the capacity, and tendency to mislead and 
deceive, and has misled, a substantial portion of the purchasing public 
into the erroneous belief that respondent actually owns and operates 
or directly and absolutely controls a mill or mills wherein the products 
which it sells are manufactured. As a result of the erroneous belief 
induced by the false and misleading representation above referred to, 
the buying public has purchased a substantial volume of respondent’s 
products with a result that trade has been unfairly diverted to the 
respondent from its competitors likewise engaged in the business of 
selling and distributing cotton and rayon fabrics, who truthfully 
advertise and represent the nature and character of their respective 
businesses. Thereby substantial injury has been and is now being 
done by respondent to competition in commerce among and between 
the various States of the United States and of the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Bear Mill Manu- 
facturing Company, Inc., are to the prejudice of the public and of 
respondent’s competitors and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal ‘Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Charles I. Diggs, an exam- 
iner of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint and in opposition thereto, briefs 
filed herein, and oral arguments by Thomas H. Kennedy, counsel for 
the Commission, and by Dudley B. Bonsal, counsel for the respondent, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled, “An Act to create 
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a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Bear Mill Manufacturing Com- 
pany, Inc., its officers, representatives, agents, and employees, in con- 
nection with the sale and distribution of cotton and rayon fabrics, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

Representing, directly or by implication, through the use of the 
words “mill” or “manufacturing,” alone or in conjunction with other 
words, as part of its corporate or trade name, or in any other manner, 
or through any other means or device, that it manufactures the prod- 
uct which it sells until and unless it actually owns and operates or 
directly and absolutely controls the mill or factory wherein such 
products are made. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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H. WILL ELDERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2673. Complaint, Dec. 28, 1985—Decision, Apr. 5, 1937 


Where an individual engaged in sale and distribution, under name “Dr. H. Will 


(a) 


(6). 


Elders,” or “Dr. Elders,” as case might be, of his so-called “Private Pre- 
scription” for women, “Laxative» Lozenges” and “Private Prescription 
Sanitary Douche”; in advertising the same in periodicals circulated to the 
purchasing public in the various States and through circulars, letters, and 
other advertising material, and through publication of testimonials of 
others— 

Represented, directly or by implication, that his said preparations consti- 
tuted a cure, remedy, or competent and adequate treatment for sterility in 
women, facts being that causes of such condition are many and varied, 
and in many cases are not due to functional weakness, but are result of 
disease and anatomical abnormalities, and that while his said “Filled Pre- 
scription,” by virtue of its action as a general tonic, and tendency to aid 
nutrition, tended to relieve sterility in cases not due to any diseased or 
abnormal condition by aiding and restoring patient to normal health, and 
might be beneficial to some of such cases due to functional weakness, it 
could not be beneficial in all of such cases, including those where such 
weakness was result of disease, only effect of said lozenges in connection 
with treatment of sterility was to give temporary relief in constipation 
where such condition might exist and thus be associated with such other 
eonditions to be treated, said “Private Prescription Sanitary Douche” did 
not, in itself, have curative properties in many causative pathological con- 
ditions producing sterility, and his said medicines, used either together 
or singly, did not constitute a cure, remedy, or competent and adequate 
treatment for such condition in women, nor for diseased conditions which 
are most frequently the cause thereof, and in cases of sterility due to 
disease or to anatomical abnormalities would not be effective in removing 
the same; and é 

Represented, as aforesaid, that his said prescriptions constituted a cure, 
remedy, or competent and adequate treatment for similar diseases gener- 
ally, and especially for leucorrhea and delayed, painful, and suppressed 


“menstruation, facts being that, while his said “Filled Prescription” acted 


as a palliative and gave some relief from pain, it had no curative effects 
where any definite pathology existed, and would not cure or remedy ovarian 
pains and various other conditions and ailments included in the term 
“female diseases,” and had no effect on the causes underlying or forming 
the basis of such diseases where a pathological condition existed, and 
that, while said “Private Prescription Sanitary Douche” was a cleansing 
sanitary wash and had inhibitory antiseptic properties and some slight 
inhibitory germicidal properties, it was not a general germicide, and while 
its use might be beneficial to women, whether suffering from female dis- 
orders or not, and use thereof would tend to be beneficial in some ways in 
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certain cases of leucorrhea, it would not be in all such cases, and while 
some such antiseptic wash was indicated generally in treating vaginal dis- 
orders, it did not, in itself, have curative properties in most so-called female 
diseases, and said medicines, whether used together or singly, did not con- 
stitute a cure, remedy, or competent and adequate treatment for such dis- 
eases or for leucorrhea or for delayed, suppressed, or painful menstruation, 
and were not effective in the treatment of such conditions and diseases 
where caused by many diseased conditions, and representations to the con- 
trary were neither accurate nor limited enough to express the true 
therapeutic effects of said medicines ; 

With tendency and capacity to confuse, mislead, and deceive members of the 
public in the aforesaid particulars and to cause and induce them to buy 
and use said preparations because of the erroneous beliefs engendered as 
above set forth, and to divert trade to him from competitors engaged in the 
sale in interstate commerce of preparations of the same or similar kind 
as those sold by him, or of those adapted to and used for the same general 
purposes for which his said preparations were adapted, and with effect of 
diverting business to him from competitors, including those who do not 
make, in any wise, the same or similar misleading representations, but 
truthfully and accurately state the therapeutic effects of their said prepa- 
tions; to their substantial injury and prejudice: 

Held, That aforesaid acts and practices were to the prejudice of the public 
and competitors and constituted unfair methods of competition. 


Mr. Harry D. Michael for the Commission. 


Nash & Donnelly and Dodds & Burkinshaw, of Washington, D. C., 
for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that H. Will 
Elders has been and is using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1, That said respondent, H. Will Elders is now and 
has been engaged for more than five years last past in the sale and 
distribution in interstate commerce of a certain medicinal prepara- 
tion known and described as Dr. H. Will Elders’ Filled Prescription 
for Women, as well as of certain other medicinal preparations de- 
signed and intended to be used in connection therewith and known 
and described, respectively, as Dr. H. Will Elders’ Private Prescrip- 
tion Sanitary Douche and Dr. Elders’ Laxative Lozenges. The office 
and principal place of business of respondent in the conduct of his 


H. WILL ELDERS 921 
“919 Complaint 


said business is and has been located in the city of St. Joseph in the 
State of Missouri. Said respondent, in the course and conduct of his 
said business, causes the said medicines, so sold by him, to be trans- 
ported in interstate commerce from his said place of business in 
Missouri to, into and through States of the United States other than 
Missouri to various and numerous persons in such other States to 
whom such preparations are or have been sold. 

Par. 2. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are 
and have been engaged in the sale and distribution in interstate com- 
merce of medicines and preparations similar in kind to those of 
respondent or intended for and adapted to the uses for which re- 
spondent’s said medicines are adapted. Such other individuals, firms, 
and corporations have caused and do now cause their said medicines 
and preparations, when sold by them, to be transported from the 
various States of the United States where they are located to, into, 
and through States other than the State of origin of the shipment 
thereof. Said respondent has been, during the aforesaid time, in 
competition in interstate commerce in the sale of his said medicines 
with such other individuals, firms, and corporations. 

Par. 3. That respondent, in connection with the sale of his said 
medicines, as aforesaid, has made use of advertisements inserted in 
magazines and other publications circulated to the purchasing public 
in the various States of the United States. He also has advertised and 
does now advertise his said medicines by means of circular letters and 
other advertising material which he causes to be distributed to the 
purchasing public in various States of the United States by mail or 
otherwise. 

- Par. 4. That, by the means aforesaid, respondent represents, either 
directly or by implication, or by the publication of testimonials of 
others, that his preparations, as above set out and described, constitute 
a cure, remedy or competent and adequate treatment for sterility in 
women. Respondent further represents, by the means and in the 
manner aforesaid, that his said preparations constitute a cure, remedy 
or competent and adequate treatment for female diseases generally, 
and especially for leucorrhea and delayed, painful and suppressed 
menstruation. One such advertisement so used by respondent con- 
- taining such representations is the following: 

A BABY IN YOUR HOME. 
Scientists now state that “Complete unity in life depends on sex harmony” and 


that the lack of it is the one greatest cause for unhappy marriages. Also that 
every woman “has the capacity for sex expression” but too often she is unde- 
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veloped or suffering with general 
female disorders, which rob her of 
her normal desires. During an ex- 
perience of more than 35 years spe- 
cializing in the treatment of dis- 
eases peculiar to women, I devel- 
oped a simple home treatment which has brought new hope, health and happiness 
to many thousands. Many who had been childless for years became proud and 
happy Mothers. Husbands have written me the most glowing letters of gratitude 
and now I want every woman who is run-down or suffering from female disorders 
to learn about this splendid treatment, and how she may use it in the privacy of 
her own home. 


(PICTURE OF MOTHER AND BABY) 


GET THIS KNOWLEDGE FREE 


In my two booklets, which will be sent in plain wrapper, I intimately discuss 
many important subjects relating to the female sex that are vitally interesting to 
every woman. They tell how you too may combat your troubles as thousands of 
others have and often again enjoy the desires and activities of Nature’s most 
wonderful creation—a normal, fully developed vigorous woman. I will gladly 
send both books postpaid free. Write today. DR. H. WILL BLDERS, Suite 
528-H, 7th and Felix Streets, St. Joseph, Mo. 


Representations to the general effect as above stated have been made 
by respondent in his advertising matter by quoting from testimonials 
given by users of his aforesaid medicines. The “following excerpts 
from a few of such testimonials so used by respondent are illustrative 
of such representations : 


Your medicines have improved me greatly. I don’t have that soreness and 
tender feeling, not even when I am menstruating. It has done wonders to me 
for as sick as I was. It has saved me the worry of an operation. * * * 

I used to suffer terribly every month and would have to go to bed and stay 
some times all day but now I feel fine and when my menstruation periods come 
I don’t have those terrible pains. I am telling the honest truth I don’t believe I 
would ever have had a baby if it had not been for your medicine. * * * 

* * * Will say that Dr. Elders Filled Prescription has made a new woman 
out of me. : 

I want to thank you for your wonderful treatments I took last fall. I am 
expecting a baby in October. * * * I know the treatments did the 
WiOlkK ae aoe , ' 

Am very glad to let you know that the last box of Dr. Elders Filled Prescrip- 
tion for Women I took has surely helped me out. I am now five months preg- 
nant, and am very glad. I certainly will praise your prescription to any woman 
who wants a family. 

* * * Tf it had not been for your treatment I would have been dead. Iam 
glad to be well again after 23 years of sickness, * * * 

I am feeling so fine I just have to sit down and write to you and let you pw 
that your medicine has helped me. * * * T have suffered 2 years with pain- 
ful, irregular menstruation and tired aching feeling. I didn’t have any appetite 


to speak of, eating sometimes only once a day but now I just can’t get enough to 
eat and am feeling fine. 
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Other representations made by respondent in his advertising matter 
in regard to his said medicines include the following: 

Sanitary Douche (Mentho-Borodine), my own Private Prescription, offers the 
most speedy relief from this condition (Leucorrhea) of any treatment I have ever 
found. 

You are now beginning a treatment * * * which has a most unusual and 
long record of success in alleviating many cases of painful, delayed or irregular 
mentsruation, general female disorders and lack of feeling. 

Moreover, respondent makes many other representations in his adver- 
tising matter of the general effect as heretofore stated. 

Par. 5. That in truth and in fact respondent’s said medicines do not 
constitute a cure, remedy or competent and adequate treatment for 
sterility in women or for female diseases generally, or for leucorrhea 
or for delayed, painful and suppressed menstruation, nor do they con- 
stitute an effective treatment for such diseases and conditions where 
the same are caused by many diseased and abnormal conditions. Said 
medicines are not beneficial in cases of sterility unless such condition 
is due to functional weakness. They act, respectively, only as a 
palliative and tonic, as an antiseptic, and as a laxative. The repre- 
sentations of respondent as aforesaid are greatly exaggerated, inaccu- 
rate, misleading, and much broader than are justified by the facts. 

Par. 6. That the representations of respondent as aforesaid have 
had and do have the tendency and capacity to confuse, mislead, and 
deceive members of the public in the particulars as aforesaid, and to 
cause and induce them to buy and use respondent’s said preparations 
because of the erroneous beliefs engendered as above set forth, and to 
divert trade to respondent from competitors engaged in the sale of 
preparations of the same or similar kind as those sold by respondent 
or of those adapted to and used for the same general purposes for 
which respondent recommends his said preparations as aforesaid. 
There are among the competitors of respondent those who in no 
wise make the same or similar false and misleading representations as 
made by respondent as herein set out and who truthfully and accu- 
rately state the uses for which their said preparations may be used 
and the effects thereof. 

Par. 7. The above acts and things done by respondent are all to the 
injury and prejudice of the public and the competitors of respondent 
in interstate commerce within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” ap- 
proved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade peiselseti eee 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on December 28, 1935, issued and seryed its com- 
plaint in this proceeding upon respondent, H. Will Elders , charging 
him with the use of unfair methods of competition in Soaane in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, a stipula- 
tion as to the facts was agreed upon by and between W. T. Kelley, 
Chief Counsel for the Commission, and the respondent by which it was 
agreed that the statement of facts so agreed upon should be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint, or in opposition thereto. It was 
further agreed that said Commission might proceed upon such state- 
ment of facts to make its report stating its findings as to the facts 
(including inferences from said stipulated facts) and its conclusion 
based thereon, and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. Said stipulation 
as to the facts has been duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, and the statement of facts agreed to, as aforesaid, in lieu of 
testimony, briefs and oral arguments of counsel having been waived, 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Said respondent, H. Will Elders, is now and has been 
engaged for more than five years last past in the sale and distribution 
in commerce of a certain medicinal preparation known and described 
as Dr. H. Will Elders Filled Prescription for Women, as well as of 
certain other medicinal preparations designed and intended to be 
used in connection therewith and known and described, respectively 
as Dr. H. Will Elders’ Private Prescription Sanitary Douche and Di 
Elders’ Laxative Lozenges. The office and principal place of business 
of respondent in the conduct of his said business is and has been 
located in the city of St. Joseph in the State of Missouri. Said re- 
spondent, in the course and conduet of his said business, causes the 

said medicines, so sold by him, to be transported in interstate com- 
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merce from his said place of business in Missouri to, into and through 
States of the United States other than Missouri to various and numer- 
ous persons in such other States to whom such preparations are or 
have been sold. Respondent’s usual course of business is to sell his 
said medicines direct to members of the public. 

Par. 2. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States are and have 
been engaged in the sale and distribution in interstate commerce of 
medicines and preparations similar in kind to those of respondent or 
intended for and adapted to the uses for which respondent’s said medi- 
cines are adapted. Such other individuals, firms, and corporations 
have caused and do now cause their said medicines and preparations, 
when sold by them, to be transported from the various States of the 
United States where they are located to, into and through States other 
than the State of origin in the shipment thereof. Said respondent has 
been, during the aforesaid time, in competition in interstate commerce 
in the sale of his said medicines with such other individuals, firms, 
and corporations. Such competition has been direct and substantial. 
Such competing medicines and preparations are sold either direct to 
members of the consuming public by mail or through agents or they 
are sold to wholesale or retail dealers through whom they are in turn 
sold to members of the public. 

Par. 3. Respondent, in connection with the sale of his said medi- 
cines, as aforesaid, has made use of advertisements inserted in maga- 
zines and other publications circulated to the purchasing public in the 
various States of the United States. He also has advertised and does 
now advertise his said medicines by means of circular letters and 
other advertising material which he causes to be distributed to the 
purchasing public in various States of the United States by mail or 
otherwise. 

Par. 4. By the means aforesaid, respondent represents, either di- 
rectly or by implication or by the publication of testimonials of others, 
that his preparations, as above set out and described, constitute a cure, 
remedy or competent and adequate treatment for sterility in women. 
Respondent further represents, by the means and in the manner afore- 
said, that his said preparations constitute a cure, remedy or competent 
and adequate treatment for female diseases generally, and especially 

-for leucorrhea and delayed, painful and suppressed menstruation. 
One such advertisement so used by respondent containing such repre- 
sentations is the following: 

A BABY IN YOUR HOME. 


Scientists now state that “Complete unity in life depends on sex harmony” 
and that the lack of it is the one greatest cause for unhappy marriages. Also 
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that every woman “has the capacity for sex expression” but too often she is 
undeveloped or suffering with general 


female disorders, which rob her of her 
normal desires. During an experi- 
(PICTURE OF MOTHER AND BABY) ence of more than 35 years specializ- 
ing in the treatment of diseases 
peculiar to women, I developed a 
simple home treatment which has brought new hope, health and happiness to 
many thousands. Many who had been childless for years became proud and 
happy mothers. Husbands have written me the most glowing letters of grati- 
tude and now I want every woman who is run-down or suffering from female 
disorders to learn about this splendid treatment, and how she may use it in the 


privacy of her own home. 


GHT THIS KNOWLEDGE FREE 


In my two booklets, which will be sent in plain wrapper, I intimately discuss 
many important subjects relating to the female sex that are vitally interesting to 
every woman. They tell how you too may combat your troubles as thousands 
of others have and often again enjoy the desires and activities of Nature’s 
most wonderful creation—a normal, fully developed vigorous woman. I will 
gladly send both books postpaid free. Write today. 

DR. H. WILL ELDERS, Suite 528-H, 7th and Felix Streets, St. Joseph, Mo. 


Other representations to the same general effect as stated in the 
foregoing advertisement have been made by respondent in his adver- 
tising matter by quoting from testimomials given by users of his 
aforesaid medicines. The following excerpts from a few of such tes- 
timonials so used by respondent are illustrative of such repre- 


sentations: 


Your medicines have improved me greatly. I don’t have that soreness and 
tender feeling, not even when I am menstruating. It has done wonders to me 
for as sick as I was. It has saved me the worry of an operation. * * * 

I used to suffer terribly every month and would have to go to bed and stay 
some times all day but now I feel fine and when my menstruation periods come 
I don’t have those terrible pains. I am telling the honest truth I don’t believe 
I would ever have had a baby if it had not been for your medicine. * * #* 

* * * Will say that Dr. Elders Filled Prescription has made a new woman 
out of me. 

I want to thank you for your wonderful treatments I took last fall. I am 
expecting a baby in October. * * * JI know the treatments did the work. 
* * * 

Am very glad to let you know that the last box of Dr. Elders Filled Prescrip- 
tion for Women I took has surely helped me out. I am now five months preg- 
nant, and am very glad. I certainly will praise your prescription to any woman 
who wants a family. 

* * * Tf it had not been for your treatment I would have been dead. 
I am glad to be well again after 23 years of sickness. * * * 

I am feeling so fine I just have to sit down and write to you and let you 
know that your medicine has helped me. * * * TI have suffered 2 years with 
painful, irregular menstruation and tired aching feeling. I didn’t have any 
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appetite to speak of, eating sometimes only once a day but now T just can’t 
get enough to eat and am feeling fine. 

Other representations made by respondent in his advertising 
matter in regard to his said medicines include the following: 

Sanitary Douche (Mentho-Boredine), my own Private Prescription, offers 
the most speedy relief from this condition (Leucorrhea) of any treatment 
I have ever found. 

You are now beginning a treatment * * * which has a most unusual and 
long record of success in alleviating many cases of painful, delayed or irregular 
menstruation, general female disorders and lack of feeling. 

Respondent makes many other representations in his advertising 
matter of the same general effect as heretofore stated. 

Par. 5. The qualitative formula for said Dr. H. Will Elders’ Filled 
Prescription for Women, with quantitative formula per tablet, is as 
follows: 


Powdered, Vibyrnnm. Opulys= 2. = 27 ee % gr. 
(Se Eres i ee ik er ere ee i)» fed 
Powdered Ferrous Sulphate—Dried__----_-_______-_ al wae’ 
POROUS PCI sees 2 SE ee ees es 2 Bek 1/80 gr. 
PP Gasca sae tedan 3 wis eh ee 8 1/12 gr. 
Pomdercn Hiydrastigs 2 <1 Ssseke 28 pares itor: 
Lei aly det OO. Gs a SS a a en a ee, eS Let: 
Powdered Caulophylum____-_~- Pe eg a Bk ka 1% gr. 
EOWWSTOE Oe EI NSCE DU en ee i ee 1 gr. 
Pow GeredsCLunei yen =e ae ee Aly seve 
Dessiccated’ Corpus Lutea (Sow) —--------------___ WY gr, 


The dosage for said medicine, as recommended by respondent, is 
one to two tablets at meal time three times a day. 

The qualitative formula for said Dr. Elders’ Laxative Lozenges, 
with quantitative formula per tablet is as follows: 


LEYTE ig 5 2 ne apelin oe ac or ee ee eee ies) eas oe VY gr. 
ATOR eee oi le. ae pe ep sip) Ne nh i ena Vy, gr. 
WGUOpiUy litte Sit ( Lae 2 det )ised See Les os ov es Y%, gr, 
Sinyecunme Sulpliaite «sree eh) cps overs Peepers oot) eee VYgo gr. 
Es (bs lla GO OUD aa Canes. = ee eA 5 ee Be a St Vo, gr. 
PLE TRIE TAN CTS Co eg a ee 1% min, 


The dosage for said last named medicine, as recommended by re- 
spondent, is one to two lozenges on retiring or one lozenge before 
meals. 

The formula for Dr. H. Will Elders’ Private Prescription Sani- 
tary Douche, based on a quantity of 101 pounds, is as follows: 


Bouates Petias >. ttre erie ess 45 pees) ae) oh eh eT ee 100 lbs. 
GINVOT NI Cin gene ey Ney eer Ph rere tee ey te Retin eee 500. grms. 
NG Ol “CCIE Sota ae Se ee ee ee eee 260 grs. 


The directions for use of said last named preparation, as given by 
respondent to his customers, are to dissolve one teaspoonful in one 
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quart of hot water and use as a vaginal douche by means of a syringe 
each night until improvement and then every second night. 

Respondent’s said medicines are directed to be used together in 
the treatment of the conditions for which respondent recommends 
them and are usually so used. 

Par. 6. Respondent’s said medicines when used either together or 
singly do no constitute a cure, remedy or competent and adequate 
treatment for sterility in women, nor for diseased conditions which 
are most frequently the cause of sterility. In cases of sterility due 
to disease or to anatomical abnormalties, such medicines would not 
be effective in removing the condition. Neither do said medicines 
used together or singly constitute a cure, remedy or competent and 
adequate treatment for female diseases or for leucorrhea or for 
delayed, suppressed or painful menstruation, nor are they effective 
in the treatment of such conditions and diseases where the same are 
caused by many diseased conditions. Representations to the con- 
trary are neither accurate nor limited enough to express the true 
therapeutic effects of said medicines. 

Said medicine, Dr. H. Will Elders’ Filled Prescription for Women, 
may be beneficial in some cases of sterility due to functional weak- 
ness, but it is not beneficial in all such cases, including those cases 
where the functional weakness is the result of disease. The causes 
of sterility are many and varied. Many of such cases are not due 
to functional weakness, but are the result of disease and anatomical 
abnormalties. Said medicine acts as a general tonic and tends to 
aid nutrition. In this way it would tend to relieve sterility in cases 
not due to any diseased or abnormal condition by aiding in restor- 
ing the patient to normal health. 

Said medicine acts as a palliative and gives some relief from pain. 
It has no curative effects where any definite pathology exists. It 
will not cure or remedy ovarian pains, uterine displacements, leu- 
corrhea, pus tubes, enlargement or inflammation of the generative 
organs, fibroids of the uterus, cyst of the ovary, cancer of the uterus, 
infections of the uterus or of the Fallopian tubes, all of which are 
included in the term “female diseases.” It has no effect on the causes 
underlying or forming the basis of female diseases where a patho- 
logical condition exists. 

Respondent’s said medicine Dr. Elders’ Laxative Lozenges is a 
laxative. Its only effect in connection with the treatment of sterility 
and of female disorders is to cause an evacuation of the bowels and 
to give temporary relief in constipation, where such condition may 
exist, and thus is associated with such other conditions to be treated. 

Respondent’s said medicine Dr, H. Will Elders’ Private Prescrip- 
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tion Sanitary Douche is a cleansing, sanitary wash. It has inhibi- 
tory antiseptic properties and some slight inhibitory germicidal 
properties but is not a general germicide. Its use may be beneficial 
to women, whether suffering from female disorders or not, by pro- 
moting cleanliness and desirable hygienic conditions in the vagina. 
Its use would tend to lessen the discharges in some cases of leucor- 
rhea but not in cases of leucorrhea due to gonorrhea. Some such 
antiseptic wash is indicated generally in treating vaginal disorders. 
However, it does not in itself have curative properties in many 
causative pathological conditions producing sterility and most. so- 
called female diseases. 

Par. 7. The representations of respondent, as aforesaid, have had 
and do have the tendency and capacity to confuse, mislead, and 
deceive members of the public in the particulars as aforesaid, and to 
cause and induce them to buy and use respondent’s said preparations 
because of the erroneous beliefs engendered as above set forth, and 
to divert trade to respondent from competitors engaged in the sale 
in interstate commerce of preparations of the same or similar kind 
as those sold by respondent or of those adapted to and used for the 
same general purposes for which respondent’s said preparations are 
adapted. 

Par. 8. There are among the competitors of respondent, in the 
sale of his said preparations, those who do not make in anywise the 
same or similar misleading representations as made by respondent, 
as herein set forth, but who truthfully and accurately state the thera- 
peutic effects of their said preparations. Respondent’s said acts and 
practices tend to and do divert business to respondent from its com- 
petitors, to the substantial injury and prejudice of such competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent, H. Will Elders, 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, and an agreed statement of facts in lieu of testimony, briefs and 
oral argument having been waived, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
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ent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 

It is ordered that the respondent, H. Will Elders, his representa- 
tives, agents, and employees, in connection with the offering for 
sale, sale and distribution of his medicinal preparations known and 
described as Dr. H. Will Elders’ Filled Prescription for Women, 
Dr. H. Will Elders’ Private Prescription Sanitary Douche and Dr, 
Elders’ Laxative Lozenges, or of any preparations of the same or 
similar formulae, in interstate commerce or in the District of Co- 
lumbia, do forthwith cease and desist from representing, directly 
or indirectly, or by implication, or by use of the statements, endorse- 
ments, or testimonials of others: 

1. That said medicinal preparations, or any of them, constitute a 
cure, remedy, or competent and adequate treatment for sterility in 
women. 

2. That. said medicinal preparations, or any of them, are bene- 
ficial in the treatment of sterility in women unless such representa- 
tions are specifically limited to cases of sterility due to functional 
weakness. 

3. That said medicinal preparations, or any of them, are beneficial 
in all cases of sterility in women due to functional weakness or that 
they are beneficial in such cases where the functional weakness is the 
result of disease. 

4, That said medicinal preparations, or any of them, constitute a 
cure, remedy, or competent and adequate treatment for so-called 
female diseases or troubles, or for leucorrhea or for delayed, painful, 
or suppressed menstruation, or for the pathological conditions pro- 
ducing or that may cause the same. 

5. That said medicinal preparations, or any of them, are beneficial 
in the treatment of leucorrhea unless such representations are limited 
to such cases not due to gonorrheal infection and also limited to the 
sedative effects of the said Filled Prescription and to the antiseptic 
and soothing effects of said Sanitary Douche. 

6. That said medicinal preparations, or any of them, are beneficial 
in the treatment of delayed, painful or suppressed menstruation 
unless such representations are limited to relief from pain and to 
the sedative and palliative effects of said Filled Prescription in cases 
where no definite pathology exists. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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Syllabus 


In roe Marrer or 


GEORGE LANDON AND MICHAEL MASON WARNER, 


TRADING AS LANDON & WARNER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2947. Complaint, Oct. 15, 1986—Decision, Apr. 5, 1937 


Where two individuals engaged in the sale and distribution of billfolds, Glad- 


(a) 


(b) 


stone handbags, and other similar products, in substantial competition with 
others engaged in sale and distribution of similar goods or articles in com- 
merce between and among the various States, and with numerous com- 
petitors who make and sell their billfolds and aforesaid handbags, covered 
with leather made from the outside or top side of cow skin, after having 
been separated or split from the flesh side thereof, and properly described 
by makers of such products, and generally known by manufacturers and 
dealers and purchasing public as “cowhide,” ‘genuine cowhide,” “choice 
leather,’ and “. . . . A-1 quality leather,” and for which articles and other 
leather products thus made and generally known and described as afore- 
said, purchasing public generally has a pronounced and distinct prefer- 
ence— 

Represented, through marks, stamps, and brands in large letters on their 
said handbags, that the same were genuine cowhide, and in advertising 
circulars distributed widely among their customers and prospective cus- 
tomers, that the said handbags, thus offered, sold and distributed, were 
“made only of choice leather ...,” and of “A-1 quality leather,” facts 
being handbags thus described were not made from the outside or top side of 
cowskin and were not genuine cowhide or made of choice leather or of 
A-1 quality leather, as ordinarily and commonly understood by purchasing 
public, but were composed of the much inferior, less durable, and cheaper 
split cowhide deriyed from the flesh side of the skin; and 

Represented, in their advertising circulars, that the initials of purchasers 
of said handbags were placed thereon in “14-K Gold” and that such initials 
would be encased within a “14-IKK Gold” frame, and, in their advertising 
catalogs distributed to their customers and prospective customers, that the 
metallic corners and snap-buttons on their billfolds were ‘“14-K Gold,” 
facts being said initial letters and frames and metallic corners and snap- 
buttons were not composed of “14—-K gold,” but, on the contrary, were 14-K 


gold plated ; 


With capacity and tendency to mislead and deceive purchasing public into the 


erroneous beliefs that the Gladstone handbags advertised, offered, and 
sold by them were made from the outside or topside of cow skin and were 
genuine cowhide, choice leather, and A-1 quality leather, as represented by 
them, and that said articles, when purchased, would be stamped with 
initials of the purchaser in 14-K Gold and a 14-K Gold frame, and that the 
said billfolds’ metallic corners and snap-buttons were 14-K Gold, and with 
capacity and tendency to induce members of the purchasing public to buy 
said products because of the erroneous beliefs thus engendered, and to 
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divert trade unfairly to them from competitors engaged in sale in inter- 
state commerce of similar products, and who rightfully and truthfully 
represent the same and do not in any wise falsely represent their products; 
to the substantial injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. Robert S. Hall, trial examiner. 

Mr. Astor Hogg for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that George 
Landon and Michael Mason Warner, Jr., trading as Landon and 
Warner, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act of Congress, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapu 1. Respondents, George Landon and Michael Mason 
Warner, Jr., are copartners, trading under the name and style of 
Landon and Warner, with their office and principal place of business 
located at 860 N. Michigan Avenue, in the city of Chicago, Ill. They 
are now, and have been for more than one year last past, engaged 
in the business of selling and distributing billfolds, Gladstone bags, 
and other similar products to members of the purchasing public in 
commerce, as herein set out. 

Par. 2. The respondents, being engaged in business as aforesaid. 
cause and caused said products, when sold by them, to be transported 
from their principal place of business in the city of Chicago, TIl., to 
purchasers thereof located in the various States of the United States 
other than the State of Illinois, and in the District of Columbia. 
There is now and has been at all times mentioned herein a constant 
current of trade in commerce in said products sold and distributed 
by said respondents among and between the various States of the 
United States, and in the District of Columbia. 

Par. 3. Respondents, in the course and conduct of their business 
are now, and have been at all times mentioned herein, engaged in 
substantial competition with other partnerships and with corpora- 
tions, firms, and individuals engaged in the sale and distribution of 
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similar products in commerce among and between the various States 
of the United States, and in the District of Columbia. 

Par. 4. Many of respondents’ competitors, mentioned in paragraph 
3 hereof, make and sell billfolds and Gladstone bags covered with 
leather made from the outside or top-side of cowskin after same has 
been separated or split from the flesh-side of the skin. Such leather 
is described by makers of such products, and generally known by 
manufacturers, tanners, dealers, and the purchasing public as “cow- 
hide,” “genuine cowhide,” “choice leather,” and “A-1 quality leather.” 
The flesh side of the cowskin is now used to some extent for the mak- 
ing of leather, which leather is ordinarily known and described as 
“split cowhide.” It is very much inferior in quality and durability to, 
and cheaper in price than, “genuine cowhide,” “choice leather,” and 
“A-1 quality leather” as described in this paragraph. There is a 
marked preference on the part of the purchasing public for billfolds 
and Gladstone bags made from genuine cowhide, choice leather, and 
A-1 quality leather as described herein. 

Par. 5. In the course and conduct of their business as described 
herein, respondents, in offering for sale, selling, and distributing in 
interstate commerce their “Landon and Warner” feature Gladstone 
bags represented and still represent by marks, stamps, and brands in 
large and conspicuous letters on the bags themselves that said Glad- 
stone bags were and are “genuine cowhide,” and they further repre- 
sented and still represent in advertising circulars, circulated widely 
among their customers and prospective customers, that the Gladstone 
bags so offered for sale, sold, and distributed were “made only of 
choice leathers . . .,” and of “A-1 quality leather.” Said respondents 
in soliciting the sale of, and selling their Gladstone bags in interstate 
commerce represented, and still represent, in the advertising circular 
referred to that the initials of purchasers of said bags would be placed 
thereon in 14-K gold, and that such initials would also be encased 
within a 14-K gold frame. Further, respondents in the aid of the 
sale of their billfolds under the trade name “Pasmaster,” which bill- 
folds were, and are, equipped with metallic corners and snap buttons, 
represented and represent in their advertising catalogs that said 
metallic corners and snap buttons were “14-K gold.” 

Par. 6. Said descriptions, representations, marks, stamps, and 
brands made by respondents as to their Gladstone bags and billfolds 
were, and are, false and fraudulent in that: 

1. The Gladstone bags described as “genuine cowhide,” “made of 
only choice leathers,” and “A-1 quality leather” are not, and were not, 
genuine cowhide, made of only choice leathers, or made of A-1 qual- 
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ity leather as such descriptions, marks, brands, and representations 
are commonly understood by the purchasing public. 

2. The intial letters and frames placed, and offered to be placed, on 
the Gladstone bags were not, and are not 14-K gold, but on the con- 
trary were, and are, 14-K gold-plated. 

3. The metallic corners and snap buttons on their billfolds were not, 
and are not, 14-K gold as represented, but were other than 14-K gold. 

Par. 7. The representations, descriptions, marks, stamps, and 
brands, as hereinbefore set out, and other similar representations, 
have had, and do have, the tendency and capacity to confuse, mis- 
lead, and deceive members of the purchasing public into the er- 
roneous beliefs that the Gladstone bags advertised and sold by re- 
spondents were genuine cowhide, made of only choice leathers, and of 
A-1 quality leather, as described herein, and that said bags, upon 
request of the purchaser, would be stamped by the respondents 
with the initials of the purchaser in 14-K gold and placed in a 14-K 
gold frame; that the metallic corners and snap buttons of the bill- 
folds advertised and sold by respondents were 14-K gold. The 
said representations, descriptions, marks, brands, and stamps have 
had, and do have, the capacity and tendency to induce members of 
the purchasing public to buy said products because of the er- 
roneous beliefs engendered, as above set forth. Further, said rep- 
resentations, descriptions, marks, brands, and stamps have the ca- 
pacity and tendency to unfairly divert trade from competitors of 
respondents engaged in the sale in interstate commerce of similar 
products, which said competitors truthfully and rightfully adver- 
tise and represent their said products. As a result thereof, sub- 
stantial injury has been and now is being done by respondents’ to 
competition im commerce among and between the various States of 
the United States, and in the District of Columbia. 

Par. 8. The acts and practices of respondents are all to the in- 
jury and prejudice of the public and competitors of respondents in 
interstate commerce within the intent and meaning of Section 5 
of an Act of Congress, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” approved September 26, 1914. 


Report, Frnpines as ro THE Facts, aNp Orprr 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on the 15th day of October 1936, is- 
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sued and served its complaint in this proceeding upon respondents, 
George Landon and Michael Mason Warner, partners, trading as 
Landon & Warner, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the alle- 
gations of said complaint were introduced by Astor Hogg, attorney 
for the Commission, before Robert S. Hall, an examiner of the Com- 
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by George Landon, attorney for the re- 
spondents, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence and 
brief in support of the complaint (respondents’ counsel having waived 
the filing of brief) ; and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefyom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. George Landon and Michael Mason Warner are 
partners trading and doing business as Landon & Warner, with their 
office and principal place of business located at 360 North Michigan 
Avenue, in the city of Chicago, Ill. For more than one year last 
past, respondents have been engaged in the business of selling and 
distributing billfolds, Gladstone handbags and other similar prod- 
ucts. They sell and distribute their products in commerce between 
and among the various States of the United States and in the District 
of Columbia. Respondents ship their products when sold, from their 
place of business in the States of Illinois, to the purchasers thereof 
located in the various States of the United States other than the State 
of Illinois. Respondents are now and for more than one year last 
past have been in substantial competition with other partnerships 
and with corporations, firms and individuals engaged in the business 
of selling and distributing billfolds, Gladstone handbags, and other 
similar products in commerce between and among the various States 
of the United States. 

Par. 2. Numerous competitors of respondents manufacture and sell 
their billfolds and Gladstone handbags covered with leather made 
from the outside or topside of cowskin, after same has been separated 
or split from the flesh side of the skin. Leather made from the out- 
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side or topside of cowskin is properly described by makers of such 
products, and is generally known by manufacturers, dealers and the 
purchasing public, as “cowhide,” “genuine cowhide,” “choice leather,” 
and “A-1 quality leather.” The flesh side of the cowskin is used 
to some extent in the making of certain grades of leather, which 
vrades of leather are ordinarily known and described as “split cow- 
hide.” “Split cowhide” is very much inferior in quality and dura- 
bility to, and cheaper in price than, “genuine cowhide,” “choice 
leather,” and “A-1 quality leather,” which are made from the outside 
or topside of cowskin, as before described. The purchasing public 
generally has a pronounced and distinct preference for billfolds and 
Gladstone handbags and other leather products that have been made 
from leather from the outside or topside of cowskin generally known 
and described as “genuine cowhide,” “choice leather,” and “A-1 
quality leather” rather than split cowhide. 

Par. 3. Respondents in offering for sale and selling in interstate 
commerce their Gladstone handbags have represented by marks, 
stamps, and brands in large letters on the handbags themselves that 
said Gladstone handbags, were “genuine cowhide.” They have also 
represented, in advertising circulars circulated widely among their 
customers and prospective customers, that the Gladstone handbags so 
offered for sale, sold and distributed, were “made only of choice 
leather . . .”, and of “A-1 quality leather.” They have also repre- 
sented in their advertising circulars that the initials of purchasers 
of said handbags are placed on the handbags in 14-K Gold, and that 
such initials would be encased within a 14-K Gold frame. Respond- 
ents have represented in their advertising catalogs distributed to their 
customers and prospective customers that the metallic corners and 
snap-buttons on their billfolds were “14-K Gold.” 

Par. 4. The descriptions, representations, marks, stamps and brands 
used by respondents in connection with their Gladstone handbags and 
billfolds were and are false and misleading in that: 

1. The Gladstone handbags described as being “genuine cowhide” 
“made of only choice leather” and “A-1 quality leather” were not made 
from the outside or topside of cowskin, and were not genuine cowhide, 
were not made of choice leather, or of A-1 quality leather as such de- 
scriptions are ordinarily and commonly understood by the purchasing 
public, but on the contrary such handbags were and are composed of 
split cowhide, derived from the flesh side of the cowskin. 

2. The initial letters and frames placed and offered to be placed on 
the said handbags, and the metallic corners and snap buttons on their 
billfolds were not composed of 14-K Gold, but on the contrary, such 
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initial letters, frames, corners and snap buttons were 14-K Gold- 
plated. 

Par. 5. The above and foregoing descriptions, marks and brands 
used by the respondents and the representations made by respondents 
have had and do have the capacity and tendency to mislead and deceive 
the purchasing public into the erroneous beliefs that the Gladstone 
handbags advertised, offered for sale, and sold by respondents, were 
made from the outside or topside of cowskin and were “genuine cow- 
hide,” “choice leather,” and “A-1 quality leather” as represented by 
respondents, and that said handbags, when purchased would be 
stamped by the respondents with initials of the purchaser in 14-K Gold 
and placed in a 14-K Gold Frame; that the metallic corners and snap- 
buttons of the billfolds advertised and sold by the respondents were 
14-K Gold. The representations, marks, brands and descriptions used 
by respondents as aforesaid have had and do have the capacity and 
tendency to induce members of the purchasing public to buy said 
products because of the erroneous beliefs engendered as above set forth. 
Such representations, descriptions, marks, and brands used~by the 
respondents, have a capacity and tendency to unfairly divert trade 
from competitors of respondents engaged in the sale in interstate com- 
merce of similar products who rightfully and truthfully represent 
their products and who do not in anywise falsely represent their 
products; and in this manner, respondents do substantial injury to the 
competition in commerce among and between the various States of the 
United States. 

CONCLUSION 


The aforesaid acts and practices of the respondents, George Landon 
and Michael Mason Warner, partners, trading and doing business as 
Landon & Warner, are to the prejudice of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before Robert S. Hall, an 
examiner of the Commission theretofore duly designated by it in 
support of the allegations of said complaint and in opposition 
thereto, brief of the Commission filed herein (respondents having 
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waived the filing of brief); and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, George Landon and Michael 
Mason Warner, individually and as partners trading as Landon and 
Warner, their representatives, agents, servants, and employees, in 
connection with the offering for sale, sale and distribution of Glad- 
stone handbags, luggage and billfolds in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Labeling, stamping, marking, branding, advertising or otherwise 
representing through the use of the words “cowhide,” “genuine cow- 
hide,” “choice leather,” and “A-1 quality leather,” or any other word 
or words of similar meaning, import or effect, that Gladstone hand- 
bags or other luggage manufactured in whole or in part from the 
under layers or flesh side of cowskin, known as spht leather, are 
made from the outside layer of cowskin; 

2. Using the term “14-K Gold” or any other term, mark or symbol 
of similar import to describe initials or letters placed on the handbags 
when such initials are not composed of 14-K gold and when they are 
gold-plated ; 

3. Representing in any manner that letters or initials of purchasers 
are encased within a 14-K gold frame when such frame is not com- 
posed of 14-K gold or when such frames are gold-plated; 

4. Representing in any manner that the metallic corners and snap 
buttons on their billfolds are 14-IX gold when the same are not com- 
posed of 14-K gold or when such metallic corners and snap buttons 
are gold-plated. 

It is further ordered, That the respondents shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it. 
has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2229. Complaint, Sept. 5, 1934—Decision, Apr. 6, 1937 


Where an individual, manufacturing pharmacist, engaged in sale and distribu- 
tion of a preparation made for him under his formula and known and sold 
for some seven or eight years theretofore under name “Glendage,” and for- 
merly under name ‘“Sexvitor,” and in marketing said preparation, packaged 
in bottles of ninety tablets, for sale at retail for $3.00, through wholesale 
drug jobbers principally, and through retail drug chains, and occasionally 
direct to consumers, at various points in the several States and in the 
District of Columbia, in substantial compctition with those engaged in 
offer and sale of remedies, preparations, products and treatments used and 
useful for treatment and correction of ailments and conditions for which his 
said “Glendage” might possess any corrective or therapeutic value, and for 
treatment and correction of ailments and conditions for which he represented 
said preparation as an effective corrective or treatment— 

Represented, in advertising said ‘“Glendage” in newspapers in various cities and 
through form letters mailed to prospective purchasers thereof and through 
pamphlets distributed among such purchasers and containing statements as 
to the value thereof in the treatment and correction of human ailments and 
conditions, and superiority thereof compared with other preparations and 
products used in treatment and correction of ailments and conditions for 
which it was recommended, that said “Glendage” was a gland tonic and 
remedy which would restore vigorous health, and was the best such remedy 
known, and the “Jast word” in “modern science” in such remedies, and one 
which stimulated all the glands to healthy activity and was entirely unlike 
other so-called gland remedies, and stood superior as a tonic, and was a 
remedy for nervousness, overwork, and lack of vim and vigor, and would 
return one to the full vigor of manhood or womanhocd, and constituted 
competent and effective treatment or corrective for use in remedying ail- 
ments and conditions indicated, facts being it did not possess the therapeutic 
efficacy represented and implied by him in treatment and correction of 
ailments and conditions for which recommended, and said various repre- 
sentations and statements were false and misleading ; 

With effect of misleading and deceiving many persons affected with ailments 
and conditions concerning which said representations and implications were 
made, and of causing a substantial portion of such persons erroneously to 
believe that said representations and implications were true, and that 
preparation in question possessed therapeutic efficacy represented, and was 
a competent and effective treatment or corrective for use in remedying 
ailments and conditions for which recommended, and of causing a sub- 
stantial portion of such persons, because of such erroneous belief, to buy 
said preparation, and thereby unfairly divert trade to him from his com- 
petitors who truthfully represent their preparations, products, remedies and 
treatments; to their substantial injury and that of the public: 
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Held, 'That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Ur. W. W. Sheppard, trial examiner. 
Mr. Edw. W. Thomerson for the Commission. 
Canepa & Castruccio, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Joseph A. 
Piuma, hereinafter referred to as respondent, has been and is using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Joseph A. Piuma, is a manufactur- 
ing pharmacist, with his principal office and place of business in the 
city of Los Angeles, in the State of California. Now and for more 
than two years last past he has been engaged in the business of sell- 
ing, among other articles, a purported medicinal preparation desig- 
nated by him as “Glendage,” and in the sale thereof between and 
among the various States of the United States and in the District of 
Columbia, causing said “Glendage” when sold by him to be trans- 
ported from his place of business in the city of Los Angeles, Cali- 
fornia, to the purchasers thereof located in said State and to other 
purchasers thereof located in other States of the United States and 
in the District of Columbia. There is now and has been for more 
than two years last past a constant current of trade in commerce by 
the respondent in the said “Glendage” between and among the various 
States and territories of the United States and in the District of 
Columbia. In the course and conduct of his said business, respondent 
is now, and for more than two years last past has been, in substantial 
competition with other persons, and with firms, partnerships, and 
corporations engaged in commerce between and among the various 
States of the United States, in medicinal preparations, puls and 
compounds for use in the treatment of physical impairments and 
physical disabilities for which respondent’s said “Glendage” is ad- 
vertised and represented by respondent to be a remedy. 

Par. 2. In and by advertisements, circulars, and letters sent by 
respondent through the mails, respondent in selling and soliciting 
the sale between and among the various States of the United States 
and in the District of Columbia, of his said product called “Glend- 
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age,” now and for more than two years last past, has falsely repre- 
sented, and still falsely represents, among other things concerning 
said “Glendage,” that— 


1. Said “Glendage” is a gland tonic; 
2. Said “Glendage” restores vigorous health ; 
3. Said “Glendage” is the best gland remedy known; 
4. Said “Glendage” constitutes a remedy for glands; 
5. Said “Glendage” is the last word in modern science; 
6. Said “Glendage” stimulates all the glands to healthy activity ; 
7. Said “Glendage” is entirely unlike other so-called gland remedies; 
8. Said “Glendage” stands superior to a tonic; 
. Said “Glendage” is a wonderful remedy for cases of nervousness or over- 
work, or lack of vim, or lack of vigor; and 
10. Said “Gliendage” will return one to the full vigor of manhood or woman- 
hood, 


ve) 


when in truth and in fact said “Glendage” is not a gland tonic; will 
not restore vigorous health; not only is not the best gland remedy 
known but is not a gland remedy; does not constitute a remedy for 
glands; not only is not the last word in modern science but is not a 
scientific product; will not stimulate all of the glands to healthy 
activity, or any of them; is not unlike other so-called gland remedies ; 
is not a tonic; is not a wonderful remedy, or any remedy at all, for 
cases of nervousness or overwork, or lack of vim, or lack of vigor, 
and will not return one to the full vigor of manhood or womanhood. 

Par. 3. The aforesaid misrepresentations made by the said respond- 
ent as set out in paragraph 2 hereof, have had, and still have, the 
capacity and tendency to mislead and deceive, and have misled and 
deceived the purchasing public in the beliefs that the aforesaid state- 
ments set out in paragraph 2 hereof made by the said respondent, are 
true, and have had and still have the capacity and tendency to induce, 
and have induced the purchasing public to purchase said “Glendage” 
from the respondent in such beliefs. 

Par. 4. There are among the competitors of the respondent men- 
tioned in paragraph 1 hereof, manufacturers and sellers of medicinal 
preparations and products who do not make representations concern- 
ing their medicinal preparations and products such as those made 
by the respondent and enumerated in paragraph 2 hereof. The afore- 
said misrepresentations made by respondent have the capacity and 
tendency to divert trade from such competitors in interstate com- 
merce and thereby substantial injury is done by respondent to sub- 
stantial competition in interstate commerce. 

Par. 5. The above alleged acts and things done by respondent are 
all to the injury and prejudice of the public and respondent’s com- 
petitors in commerce within the intent and meaning of Section 5 of 


62 
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an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnprne¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on September 5, 1934, issued and, on 
September 10, 1934, served its complaint in this proceeding upon 
respondent Joseph A. Piuma, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support of 
the allegations of said complaint were introduced by Edw. W. Thom- 
erson, attorney for the Commission, before W. W. Sheppard, an exam- 
iner of the Commission theretofore duly designated by it, no evidence 
having been offered by the respondent in opposition thereto; and 
said testimony and evidence were duly recorded and filed in the office 
of the Commission. Thereafter the proceeding regularly came on- 
for final hearing before the Commission on said complaint, the an- 
swer thereto, testimony and evidence, brief in support of the com- 
plaint, no brief having been filed in opposition thereto; and the Com- 
mission having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Joseph A. Piuma, is a manufactur- 
ing pharmacist and sells and distributes a number of medicinal prep- 
arations, with his office and principal place of business at 600 Spring 
Street in the city of Los Angeles, in the State of California, and 
maintains a laboratory at 221 San Fernando Road, Los Angeles, 
Calif. Among the medicinal preparations sold and distributed by 
the respondent from his said place of business in the city of Los 
Angeles, in the State of California, is a preparation manufactured by 
Sharp and Dohme of Philadelphia, Pa., under a formula of the 
respondent, which is now, and has been for the past seven or eight 
years, known as, and sold under the name, “Glendage” and which » 
was formerly known as and sold under the name of “Sexvitor.” 
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Respondent markets said preparation Glendage principally through 
wholesale drug jobbers, through retail drug chains, and, occasionally, 
direct to consumers located at various points in the several Siates of 
the United States other than in the State of California and in the 
District of Columbia, and when such sales are made, the respondent 
causes said preparation to be transported from his place of business 
in the city of Los Angeles and State of California to the said pur- 
chasers thereof. 

The preparation Glendage is packaged in bottles of ninety tablets 
each which sell at retail for the sum of $3.00. Respondent’s annual 
business in the sale of said preparation for the past three or four 
years has ranged from $25,000 to $30,000, The respondent in offer- 
ing for sale and selling the preparation Glendage in commerce 
between and among the several States of the United States and in 
the District of Columbia, is in substantial competition with other 
individuals and with firms and corporations who are engaged in said 
commerce in the business of offering for sale and selling remedies, 
preparations, products, and treatments used and useful for the treat- 
ment and correction of the ailments and conditions for which the 
respondent’s said preparation Glendage might possess any corrective 
or therapeutic value and for the treatment and correction of the ail- 
ments and conditions for which the respondent represents the prepa- 
ration Glendage to be an effective corrective or treatment. 

Par. 2. The preparation Glendage is in tablet form and is pack- 
aged in bottles containing ninety tablets which retail for $3.00 per 
bottle. The approximate annual sales of the preparation Glendage 
are between $25,000 and $30,000. 

The preparation Glendage is compounded of glandular substances 
in combination with phosphorus nux vomica and cascara. An anal- 
ysis of the preparation Glendage shows that it is constituted as 
follows: 

Number of tablets—63. 

Average weight (50 tabs.), 0.3155 gm. or 4.868 grs./tablet 

Total alkaloids calculated as nux vomica extract (USP X), 3.59% or 0.175 
grs./tablet 

Iodine in organic combination, 0.034% or 0.00148 grs./tablet, 0.0304% or 
0.00148 grs./tablet 

Equivalent to thyroid, 0.87 grs./tablet 
Qualitative Tests: 

Alkaloids—Present. (Brucine and strychnine identified, which point to 
presence of nux vomica extract) 

Phosphates—Trace. 

Emodin test—Positive. (Extract cascara sagrada indicated) 

Zinc—Present. 
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Tablet excipients Present. (Tale, iron oxide, ealcium carbonate, and red 
coloring matter) 

Glandular substances—indicated by odor. 

Inorganic iodides—Absent. 

Product is a red coated pill, and is composed of animal tissues apparently 
glandular in nature (which is indicated by odor of the substance, and also the 
organically combined iodine content), with small amounts of alkaloids (stryeh- 
nine and bruicine, probably indicating the presence of nux yvomica), emodin 
bearing drugs (cascara indicated by taste and odor), and traces of zinc, phos- 
phates, iron, calcium, and tale (the latter three probably as tablet excipients). 

The organically combined iodine content of the pills correspond to 0.87 
gr./tablet of thyroid (U. S. P. X), but iodine is also a constituent of other 
glandular substances. 


The formula used in compounding the preparation in 1927 is as 
follows: 


Suprarenal Glandsidesiceateds == — = ae ee eee ee 1 Gr. 
Thyroid desiccated h 2 ee ee Se 1% Gr. 
Pituitarys Whole: desiccated. 20ers. ite preter e e Vo Gr. 
Orchic Substance, desiccated =. ~--s2" Pas eee eee 2 Gr. 
Zinc Phosphide to represent Phosphorus_-------_-----____- Yoo Gr. 
WX eNUxeV OMICR2 = 2) sete renee eee Ee te eee 1 Gr. 
Hxt. CasScara Saar ad f= asses ee ee eee ee 1 Gr. 


Excipient to make one tablet. 


Par. 3. The respondent, Joseph A. Piuma, during the five years 
last past, has advertised the preparation Glendage in newspapers 
located in various cities in the States of the United States, and 
through form letters mailed to prospective purchasers of said prepa- 
ration, and through pamphlets distributed among prospective pur- 
chasers containing statements as to the value of said preparation in 
the treatment and correction of ailments and conditions found to 
exist in the human body and the superiority of the preparation when 
compared with other preparations and products used in the treat- 
ment and correction of the ailments and conditions for which it is 
recommended. 

Among and typical of the statements so used are the following: 

GLENDAGHE is the last word in glandular therapy. In convenient tablet 
form, Glendage contains the extracts from the glands of healthy animals, and 
stimulates ALL OF THE GLANDS to healthy activity. The effect is astonish- 
ing—almost magical. You return to the full vigor of manhood and womanhood. 


Your interest in life returns. Vigorous health is necessary for success in all 
activity today. 
Do not confuse Glendage with other so called gland remedies. It is entirely 


unlike others—is a REAL GLAND PRODUCT and earries an unlimited guar- 
antee of satisfaction or money back. 
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We guarantee to restore your pep, vigor, vitality, or we refund every cent. 
That’s how sure we are that we have the best gland remedy known. ‘Thousands 
of tests have proved this to our full satisfaction. Now, WITHOUT RISK, you 
ean prove it to yours. 


IS YOUR HEALTH SLIPPING? 
New Gland Tonic Discovered 


If you feel that the “big kick” of life is passing, if your vigor and pep is 
waning, try Glendage, the new money-back glandular tablet. It is no longer 
necesSary to be weak, nervous, frail, run down. By regulating and stimulating 
gland secretions millions of red blood corpuscles are built and you again feel 
the glow of youthful vigor. 


IS YOUR VIGOR SLIPPING? 


Par. 4. By the means and in the manner above stated, the respond- 
ent Joseph A. Piuma represents and implies that the said prepara- 
tion Glendage is a gland tonic; that it will restore vigorous health; 
that it is the best gland remedy known; that it constitutes a remedy 
for glands; that it is the last word in “modern science” in gland 
remedies and stimulates all of the glands to healthy activity; that it 
is entirely unlike other so-called gland remedies; that it stands 
superior to all other tonics as a tonic; that it is a remedy for cases 
of nervousness, overwork, lack of vim and lack of vigor; that it will 
return one who does not possess the full vigor of manhood or woman- 
hood to such a state; and that said preparation Glendage is a com- 
petent and effective treatment or corrective for use in remedying the 
ailments and conditions mentioned. 

In truth and in fact, said preparation Glendage is not a competent 
and effective treatment or corrective for use in remedying the ail- 
ments and conditions for which it is recommended; it is not a gland 
tonic; it will not restore vigorous health; it is not the best gland 
remedy known; it does not constitute a remedy for glands; it is not 
the last word in “modern science” in gland remedies nor does it stimu- 
late all the glands to healthy activity; it is not unlike other so-called 
gland remedies; it is not superior as a tonic; it is not a remedy for 
cases of nervousness, overwork, lack of vim and lack of vigor; and it 
will not return one to the full vigor of manhood or womanhood. 

In truth and in fact, said preparation Glendage does not possess 
the therapeutic efficacy represented and implied by the respondent 
Joseph A. Piuma in the treatment and correction of the ailments: 
and conditions for which it is recommended. 
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Par. 5. The representations and implications so used by the re- 
spondent Joseph A. Piuma, in connection with the sale of said prepa- 
ration Glendage in said commerce, in the matter hereinabove set out, 
are false and misleading and have had, and do have, the tendency 
and capacity to, and have, and do, mislead and deceive many persons 
affected with the ailments and conditions about which said repre- 
sentations and implications are made, and cause a substantial portion 
of such persons erroneously to believe that said representations and 
implications are true and that said preparation possesses the thera- 
peutic efficacy represented and is a competent and effective treatment 
or corrective for use in remedying the ailments and conditions for 
which it is recommended; and cause a substantial portion of such 
persons, because of such erroneous belief, to purchase said prepara- 
tion Glendage, thereby unfairly diverting trade to the respondent 
from his competitors who truthfully represent their preparations, 
products, remedies, and treatments, to the substantial injury of said 
competitors in said commerce and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Joseph A. 
Piuma, are to the prejudice of the public and the respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before W. W. Sheppard, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, and.brief in support of 
the complaint, no brief having been filed by the respondent. and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” | 

It is ordered, That the respondent, Joseph A. Piuma, his represent- 
atives, agents, and employees, in connection with it offering for 

sale, sale, and distribution of the medicinal preparation now ae 
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as, and sold under the name, Glendage, or any other preparation, 
under whatever name sold, composed of similar ingredients and pos- 
sessing therapeutic properties similar to the preparation now known 
as, and sold under the name, Glendage, in commerce between and 
among the several States of the United States and in the District 
of Columbia, forthwith cease and desist from directly or indirectly 
representing : 

1. That said preparation is a gland tonic; 

That said preparation will restore vigorous health; 

That said preparation is the best gland remedy known; 

That said preparation constitutes a eee for glands; 

. That said preparation is the “last word” in ‘ Sie science” 
in Smee remedies, and stimulates all the glands to healthy activity; 

6. That said preparation is entirely cana other so-called gland 
remedies; 

7. That said preparation stands superior as a tonic; 

8. That said preparation is a remedy for cases of nervousness, 
overwork, lack of vim and lack of vigor; 

9. That said preparation will return one to the full vigor of man- 
hood or womanhood; 

10. That said preparation is a competent and effective treatment 
or corrective for use in remedying the ailments and conditions here- 
inabove mentioned, 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has compled with this order. 


or ih ge 10 
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In tHE MATTER OF 


E. G. ZELLERS AND M. W. ZELLERS, TRADING AS ZELLERS 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2835. Complaint, June 5, 1936—Decision, Apr. 6, 1937 


Where a firm engaged in the sale and distribution of poultry medicines and rem- 
edies, including their “Zellers Kamala Nicotine Tabs,” “Zellers Fowl Tone 
Formula No. 1,” “Zellers Fowl Tone Formula No. 2,” and “Carbo-Zel Tablets,” 
in substantial competition with others engaged in the manufacture and sale 
of similar and like commodities used for the same or similar purposes— 

Represented, in advertising their aforesaid four preparations, that said products, 
as the case might be, constituted effective remedies or treatments for round 
and tape worms and internal parasites in fowls, and an effective remedy and 
agency for the removal of all such parasites, and effective remedies and treat- 
ments for intestinal flu and various other conditions and ailments in turkeys 
and irritations caused by worms in fowls, and constituted perfect and ideal 
antiseptics for fowls, and would preclude infestation by worms, or were scien- 
tifically prepared successfully to combat the ravages of intestinal worms in 
fowls, and to counteract toxic poisons created by their presence, and consti- 
tuted a worm preventive, facts being such representations and statements 
were false and misleading and said various preparations did not have the 
qualities or properties thus represented, and would not accomplish such 
results ; 

With tendency and capacity to deceive and mislead substantial portions of pur- 
chasing public into the erroneous belief that such representations were true, 
and with the result that consuming public, as a direct consequence of mis- 
taken and erroneous beliefs thus engendered, purchased substantial volume 
of their commodities and trade was thereby unfairly diverted to them from 
competitors engaged in sale of products of same kind and nature, and who 
truthfully advertise and represent their character and quality and results to 
be obtained from use thereof; to the substantial injury of competition in 
commerce : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. John Darsey for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that E. G. 
Zellers and M. W. Zellers, copartners, doing business under the trade 
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name Zellers Laboratories, hereinafter referred to as respondents, 
have been and now are, using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: ; 

Paracrary 1. E. G. Zellers and M. W. Zellers, copartners, doing 
business under the trade name Zellers Laboratories, with their prin- 
cipal place of business at Orrton Avenue and Noble Street, Reading, 
Pa., are now and for several years last past have been engaged in 
the sale and distribution of poultry products, consisting of medicines 
and remedies for various diseases in fowls, in commerce between and 
among the various States of the United States and in the course of 
the sale and distribution of the aforesaid commodities cause the same 
to be transported to the purchasers thereof from their place of busi- 
ness in the city of Reading, State of Pennsylvania, into and through 
the various States of the United States other than the State of 
Pennsylvania. 

Par. 2. There are among the competitors of respondents, individ- 
uals, firms, partnerships, and corporations engaged in the manu- 
facture and sale of similar and like commodities, or commodities to 
be used for the same and similar purposes, who offer for sale and sell 
their said products to purchasers located in the various States of the 
United States, and who cause their said products when sold to be 
transported to purchasers thereof located in the various States of the 
United States. 

Par. 3. There are, among the poultry products offered for sale and 
sold by respondents as aforesaid, products sold under the trade names 
“Zellers Kamala Nicotine Tabs,” “Zellers Fowl Tone Formula No. 
1,” “Zellers Fowl Tone Formula No. 2,” and “Carbo-Zel Tablets.” In 
the course of the offering for sale and sale of the poultry medicines 
and remedies sold under the trade names designated supra in this 
paragraph, the respondents have caused and cause statements and 
representations to be made in advertisements, pamphlets, circulars, 
trade magazines, and other printed matter which is published or dis- 
tributed in the various States of the United States to the following 
effect, gist, or meaning: 

(a) “Zellers Kamala Nicotine Tabs” are an effective individual worm treat- 
ment for Round and Tape Worms in chickens, turkeys and other fowls; they 
are a powerful and effective agency for ridding your birds of worms; they do 
not dissolve until they reach the gizzard, where normal grinding action releases 
the medicine right at the seat of the worms; they produce results in less than 


six hours; medication is released at the very seat of the worm infestation, 
resulting in efficient ridding of the bird’s body of intestinal parasites; unless the 
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head of the Tape Worm is removed treatment will be of no avail; and the head 
of the worm must come out as it is the root of the Tape Worm. 

(b) “Zellers Fowl Tone Formula No. 1” contains the elements essential to 
the proper development of future layers; it is a special tonie for building up 
disease resistance and aiding in the quick recovery from worm infestation; it 
and “Carbo-Zellers Tablets” are ideal antiseptics; they will prevent digestive 
disorders: they are effective treatments for intestinal flu, coccidiosis, diarrhea, 
cholera, typhoid, brooder pneumonia, blackhead in turkeys and irritation caused 
by worms. 

(c) “Zellers Fowl Tone Formula No. 2” is especially recommended for flock 
treatment of worms, is scientifically prepared to combat the ravages of these 
small, microscopic worms, to counteract the toxic poisons they give off; it is an 
excellent tonic and worm preventive. 

Par. 4. All of the representations and statements made by the 
respondents in the manner indicated in paragraph 3 hereof are false 
and misleading. “Zellers Kamala Nicotine Tabs” is not an effective 
treatment for all worms in chickens and other fowls, and is not an 
effective remedy for tape worms and worms other than round worms; 
it will not remove the heads of tape worms, and is not an effective 
remedy for such purpose. “Zellers Fowl Tone Formula No. 1” and 
“Carbo-Zellers Tablets” are not effective remedies for coccidiosis and 
other poultry diseases designated in sub-section (b) of paragraph 
3 supra, and will not produce the results represented by respond- 
ents as set forth in said paragraph. “Zellers Fowl Tone Formula 
No. 2” is not an effective flock treatment scientifically prepared to 
combat the ravages of small, microscopic worms and to counteract the 
toxic poison they give off; it is not a worm preventive and will not 
produce the results represented by respondents as described in sub- 
section (c) of paragraph 3 supra. 

Par. 5. Each and all of the false and misleading statements and 
representations made by the respondents in the manner hereinabove 
set out, were, and are calculated to, and have had, and now have the 
tendency and capacity to mislead and deceive substantial portions 
of the purchasing public into the erroneous belief that said repre- 
sentations are true. As a direct consequence of the mistaken and 
erroneous beliefs induced thereby the consuming public has pur- 
chased a substantial volume of respondents’ commodities, with the 
result that trade has been unfairly diverted to the respondents from 
competitors engaged in selling commodities of the same kind and 
nature in commerce as hereinabove set out, and who truthfully adver- 
tise and represent the character and quality, and the results to be 
obtained from the use of their said products. As a result thereof, a 
substantial injury has been and is being done by respondents to com- 
petition in commerce, as hereinabove set forth. 
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Par. 6. The above acts and practices of respondents are to the 
injury and prejudice of the public and to competitors of respondents 
in interstate commerce within the meaning and intent of Section 5 of 
an Act of Congress approved September 26, 1914, entitled, “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 5, 1936, issued, and on June 7, 
1936, served, its complaint in this proceeding upon respondents, E. G. 
Zellers and M. W. Zellers, copartners, doing business under the trade 
name, Zellers Laboratories, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondents’ answer, the Commission, by order entered herein, granted 
respondents’ motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations of 
the complaint to be true and waiving the taking of further evidence 
and all intervening procedure, which substitute answer was duly filed 
in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute an- 
swer, briefs and oral arguments of counsel having been waived, and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, E. G. Zellers and M. W. Zellers, 
copartners, are doing business under the trade name of Zellers’ Labor- 
atories, having a principal place of business at Orrton Avenue and 
Noble Street, Reading, Pa. They are and for several years past have 
been engaged in the sale and distribution of poultry products con- 
sisting of medicines and remedies for various diseases in fowls. When 
sales are made, respondents cause said products to be transported 
from their place of business in the city of Reading, Pa., into and 
through various States of the United States to the purchasers thereof. 
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Par. 2. There are other individuals, firms, partnerships, and cor- 
porations engaged in the manufacture and sale of similar and like 
commodities which are used for the same and similar purposes, who 
offer for sale and sell their products to purchasers located in the 
various States of the United States, and who cause their products, 
when sold, to be transported to purchasers located in the various 
States of the United States. Respondents are engaged in substantial 
competition with such other individuals, firms, partnerships, and 
corporations in such commerce. 

Par. 8. Among the products offered for sale and sold by respon- 
dents as aforesaid, are products sold under the trade names “Zellers 
Kamala Nicotine Tabs,” “Zellers Fowl Tone Formula No. 1,” “Zellers 
Fowl Tone Formula No. 2,” and “Carbo-Zel Tablets.” In the course 
of the promotion and sale of their products under the trade names 
designated herein, the respondents cause statements and representa- 
tions to be made in advertising matter which is distributed in the 
various States of the United States to the following effect, gist, or 
meaning: 

(a) “Zellers Kamala Nicotine Tabs” are an effective individual worm treat- 
ment for round and tape worms in chickens, turkeys and other fowls; they are 
a powerful and effective agency for ridding birds of worms; they do not dissolve 
until they reach the gizzard, where normal grinding action releases the medicine 
right at the seat of the worms; they produce results in less than six hours; 
medication is released at the very seat of the worm infestation, resulting in 
efficient ridding of the bird’s body of intestinal parasites; unless the head of the 
tape worm is removed treatment will be of no avail; and the head of the worm 
must come out, as it is the root of the tape worm. 

(b) “Zellers Fowl Tone Formula No. 1” contains the elements essential to 
the proper development of future layers; it is a special tonic for building up 
disease resistance and aiding in the quick recovery from worm infestation; it 
and “Carbo-Zel Tablets” are ideal antiseptics; they will prevent digestive dis- 
orders; they are effective treatments for intestinal flu, coccidiosis, diarrhea, 


cholera, typhceid, brooder pneumonia, blackhead in turkeys and irritations caused 
by worms. 


(c) “Zellers Fowl Tone Formula No. 2” is especially recommended for flock 
treatment of worms, is scientifically prepared to combat the ravages of these 
small microscopic worms, to counteract the toxic poisons they give off; it is an 
excellent tonic and worm preventive. 

Par. 4. Representations and statements to the aforesaid effect and 
meaning, as made by the respondents in the manner indicated in 
paragraph 3 hereof, are false and misleading. “Zellers Kamala 
Nicotine Tabs” is not an effective treatment for all worms in chick- 
ens and other fowls, and is not an effective remedy for tape and 
other worms; it will not remove the heads of tape worms and is 
not an effective remedy for such purpose. “Zellers Fowl Tone For- 


ZELLERS LABORATORIES 953 
948 Order 


mula No. 1” and “Carbo-Zel Tablets” are not effective remedies for 
coccidiosis and other poultry diseases designated in sub-section (b) 
of paragraph 3, supra, and will not produce the results represented 
by respondents as set forth in said paragraph. “Zellers Fowl Tone 
Formula No. 2” is not an effective flock treatment scientifically 
prepared to combat the ravages of small, microscopic worms and to 
counteract the toxic poisons they give off; it is not a worm preventive 
and will not produce the results represented by respondents as set 
forth in sub-section (c) of paragraph 8, supra. 

Par. 5. Representations and statements made by respondents to 
the effect and meaning of those set forth in paragraph 8, supra, are 
calculated to and do have the tendency and capacity to deceive and 
mislead substantial portions of the purchasing public into the errone- 
ous belief that such representations are true. As a direct consequence 
of their mistaken and erroneous beliefs induced thereby, the consum- 
ing public has purchased a substantial volume of respondents’ com- 
modities, with the attendant result that trade has been unfairly 
diverted to the respondents from competitors engaged in selling com- 
modities of the same kind and nature, in commerce, as hereinabove 
set out, and who truthfully advertise and represent the character 
and quality, and the results to be obtained from the use of their said 
products. Substantial injury is thereby done by respondents to com- 
petition in commerce, as hereinabove set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondents E. G. Zellers 
and M, W. Zellers, copartners doing business under the trade name, 
Zellers Laboratories, are to the prejudice of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on February 10, 1937, by respondents admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of an Act of Congress 
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entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914: 

It is ordered, That the respondents, E. G. Zellers and M. W. Zellers, 
individually and as copartners doing business under the trade name 
Zellers Laboratories, or under any other name, their representatives, 
agents and employees, in connection with the offering for sale, sale, 
and distribution of their poultry products now designated as “Zellers 
Kamala Nicotine Tabs,” “Zellers Fowl Tone Formula No. 1,” “Carbo- 
Zel Tablets” and “Zellers Fowl Tone Formula No. 2,” or any other 
products of substantially the same ingredients or having the same 
therapeutic effect, sold under those names or any other names, do 
forthwith cease and desist from directly or indirectly representing: 

1. That “Zellers Kamala Nicotine Tabs” is an effective remedy or 
treatment for round worms, tape worms, or intestinal parasites in 
fowls; or that it is an effective remedy and agency for the removal of 
all intestinal parasites in fowls. 

2. That “Zellers Fowl Tone Formula No. 1” and “Carbo-Zel Tab- 
lets” are effective remedies and treatments for intestinal flu, coccidiosis, 
diarrhea, cholera, typhoid, brooder pneumonia, blackhead in turkeys, 
and irritation caused by worms in fowls; that they are perfect and 
ideal antiseptics for fowls or that they will preclude worm infestation. 

3. That “Zellers Fowl Tone Formula No. 2” is scientifically pre- 
pared to successfully combat the ravages of intestinal worms in fowls 
and that it will counteract toxic poisons created by their presence in 
fowls; or that it is a worm preventive. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have comphed with this request. 


. 


EASTERN ART CO., ETC. 955 


Syllabus 


Ix THe Marrer oF 


FRANK McKINNON, TRADING AS EASTERN ART COM- 


PANY AND UNITED ART ASSOCIATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2912. Complaint, Aug. 28, 1936—Decision, Apr. 8, 1937 


Where an individual engaged, under two separate trade names, in the offer 


(a) 


(b) 


and sale of tinted or colored photographic enlargements of family and 
other photographs. and of frames therefor, through the medium of sales- 
men or agents, working in squads, groups, or teams, and whom it supplied 
with identification cards and with equipment including samples or speci- 
mens of its so-called “paintings,” and with printed order or contract forms, 
and with sales talks and with certificates or coupons for salesmen’s use 
in the lucky “draw” ruse employed by him, and who called upon the pros- 
pective customers and, in accordance with their instructions, falsely repre- 
sented that said individual was conducting a contest for national adver- 
tisers, and that winning pictures in such contest, and particularly those 
of babies, would appear on Cream of Wheat, Ovaltine, Ralston, and other 
packages or containers, and that parents of child would obtain royalties 
for use of the picture and a grand prize, and that paintings to be entered 
in such contest might result in the offer of a movie contract to the cus- 
tomer, and who made further false and misleading representations to the 
effect that said individual was ecnducting an art school at which pictures 
made for customers would be exhibited, ete., and made other representa- 
tions in enlisting interest of prospective customel’s over and in addition to 
these below set forth, and in direct substantial competition with others 
similarly engaged in sale between and among the various States of tinted 
or colored photographic enlargements and frames therefor, and with those 
engaged in the similar sale of genuine, free-hand, original, oil, and water 
color paintings, and including among said former competitors) those who 
truthfully represent and honestly vend their products, and, among the 
latter, those who truthfully represent their genuine portraits as paintings— 
Described said enlargements as “paintings” and as “fine oil paintings” 
and as “hand paintings,’ and as a work of art and not photographic en- 
largements, in soliciting sale thereof as above set forth, and as “portrait 
paintings” on the order or contract forms with said individual’s trade 
name thereon, notwithstanding fact that so-called “paintings” were not 
portrait paintings, oil paintings, ete., or original paintings or works of 
art, but were merely cheap photographic enlargements of photographs 
which had been tinted or colored through use of pastel or crayon water 
color or other powdered pigments sprayed thereon with air brush and 
compressed air; 

Represented to the prospective customer contacted by one of his said 
sales agents or representatives that; a drawing contest would be held to 
decide a few lucky persons to receive free paintings in their homes, and 
that customer would be allowed two draws or trials, and informed the 
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participating customer, upon invariable receipt of a winning check or 
coupon purportedly entitling him, as theretofore announced, to a genuine 
oil painting, painting or portrait free, or to a substantial discount on the 
price thereof, and, following the subsequent negotiations and contract for 
such q painting, free or at substantial discount, and after the closing of 
the deal, casually and incidentally, that there was a nominal charge of . 
$3.98 to be paid as representing actual cost of materials used in making 
the paintings, facts being said alleged “draw” or “drawing” was a mere 
sham device employed for the sole purpose cf inducing prospective pur- 
chaser to believe erroneously, that if he drew a lucky coupon or certificate 
he would thereby have the distinct advantage of obtaining a painting free, 
or at a price below that ordinarily charged, and all custemers, unknown 
to each other, were approached in the same manner through use of said 
scheme and device and were similarly beguiled into the false belief that 
they bad been favored by chance and that their cases were exceptional in 
such respects, when such was not the fact; 

Represented, as aforesaid, that said sum of $3.98 covered actual cost of 
materials used in making painting, and that said individual desired to open 
a branch studio in the home town of the customer and a limited number 
would be selected as exhibitors to receive paintings free of charge, paying 
only such incidental item to cover cost of materials as aforesaid, or that 
eustomers would receive a fine oil painting for said sum, as covering 
alleged cost of materials only, or that, in view of a special sale, a hand 
painted miniature, representing the mere cost of materials, would be painted 
for $3.98, and in his order blanks set forth that customer was entitled to 
“portrait painting,’ as above set forth, and of specified size, at a “cost of 
production” price of $3.°8, facts being sum mentioned therein did not repre- 
sent such actual cost, but constituted an initial substantial profit to him on 
the character and type of work done by him, and he was not painting minia- 
tures in oil or otherwise for aforesaid sum in connection with any special 
sale or otherwise, was not offering any customer any special price or 
genuine price reduction in case of any “painting” or frame therefor, or 
operating any art school or giving work to unemployed artists in painting 
pictures of babies for prize contests, or opening any branch studio in town 
or community in question, or exhibiting customers’ paintings for benefit 
of artists, or conducting any contest, ete., and no child’s mother was to 
receive a grand prize or the child’s parents any royalties, as variously 
claimed and represented in salesmen’s contact sales talks, as above 
indicated ; 

Represented that pictures and frames had selling prices and values which 
were fictitious and greatly in excess of the prices at which similar products 
were usually sold and intended to be sold, and in excess of the values of 
such or similar products, through such statements as that the customer 
would receive a fine oil painting on canvas, worth $35 or $40, for $3.98, 
alleged cost of materials only, as above set forth, and that prominent people 
paid as much as $1,000 for portraits painted by hand in fadeless colors 
such as those made by him, facts being said so-called “paintings,” etc., 
were, aS above set forth, merely cheap photographic enlargements or 
photographs tinted or colored as hereinabove explained, were not worth 
and did not have the value of $35 or $40, or any other sum approaching 
such amount, but constituted cheap inferior products costing around 
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$1.25 each, and were not pictures of the type ever bought by prominent 
people for $1,000; and 

Failed to disclose, in soliciting and taking the order, and after selection 
by agent of a family photograph to be used, as stated, merely to check 
details in the so-called “oil painting” to be furnished free to the customer, 
and except for the so-called incidental item of $3.98 to cover cost of ma- 
terials, that the painting would be made on a peculiar shaped convex sur- 
face, hexagonal in form, as subsequently disclosed to customer by a second, 
and different, agent who called to exhibit a sketch, outline or proof of 
such oil painting and endeavored to collect in advance said so-called inci- 
dental sum of $3.98, and who represented that it would be necessary for 
the full protection of the picture to have a frame with convex unbreakable 
glass, such as could be obtained only from aforesaid individual, and which 
was priced to consumer at various exorbitant figures, and sale of which 
cheap and inferior frame was further pressed by a third salesman who 
called to deliver finished product, in event of second salesman’s failure to 
consummate same; 


With tendency and capacity to cause members of the purchasing public to form 


mistaken and erroneous beliefs that said colored or tinted photographic 
enlargements were genuine oil or water color paintings, drawings, and 
portraits in the ordinary accepted meaning, and that said pictures had a 
value of $35 to $40, or other similar sum, and were the type sold for $1,000, 
or some such figure, as hereinbefore set forth, and that purchaser would 
receive a picture free or at a substantially reduced price on account of 
being a winner in a drawing contest, and with result that many of the 
members of the public, acting in such erroneous beliefs, induced by various 
misrepresentations, purchased said colored photographic enlargements and 
frames therefor, and with further capacity and tendency to divert to said 
individual trade of competitors engaged in selling in interstate commerce 
colored photographs and photographic enlargements and frames therefor, 
truthfully advertised and represented; to the substantial injury of compe- 
tition in commerce: 


Held, That such acts and practices were to the prejudice of the public and 


competitors and constituted unfair methods of competition. 


Mr. Marshall Morgan for the Commission. 
Hartigan, Mullen & Roberts, of Providence, R. I., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Frank 
McKinnon, an individual trading under the names, Eastern Art 
Company and United Art Association, has been and is using unfair 
methods of competition in commerce as defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 
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Paracrapn 1. Respondent, Frank McKinnon, is an individual, 
residing at Providence, State of Rhode Island, and doing business 
at No. 710 Eddy Street in said city, under the trade names, Eastern 
Art Company and United Art Association, 

Respondent is the sole owner and operator of the business con- 
ducted by him through the medium of the aforementioned trade 
name companies and directs the activities and controls the business 
policies and practices of each. 

Respondent, Frank McKinnon, trading as Eastern Art Company 
and as United ‘Art Association, as aforesaid, is now, and for more 
than two years last past, has been engaged in the business of offer- 
ing for sale and the sale of tinted or colored photographic enlarge- 
ments of family and other photographs, and of frames therefor. 
Respondent. sells his products through the medium of salesmen or 
representatives appointed by him as agents in his behalf, to customers 
located in States other than the State of Rhode Island. In consum- 
mating such sales and in distributing such products, respondent Frank 
McKinnon causes the pictures and frames so sold by him to be trans- 
ported and delivered from his place of business in Providence in the 
State of Rhode Island, through and into various other States of the 
United States to the respective purchasers thereof at their respective 
points of location. In the course and conduct of his said business, 
respondent Frank McKinnon has been, and is now, engaged in direct 
and substantial competition with various corporations, partnerships, 
and individuals, likewise engaged in the sale, between and among the 
various States of the United States, of tinted or colored photographic 
enlargements and of frames therefor, and, likewise, with corporations, 
partnerships, and individuals engaged in the sale among the various 
States of the United States of genuine, free hand original paintings, 
including oil paintings and water color paintings, as will be more 
fully hereinafter shown. 

Par. 2. A crayon is a pencil-shaped piece of colored clay, chalk 
or charcoal used for drawing upon paper. A crayon drawing is the 
act or art of drawing with crayons. 

A drawing is a representation produced by the art of drawing; a 
work of art produced by pen, pencil or crayon. 

The pastel, in art, is a colored crayon made of pigments ground 
with chalk and compounded with water into a sort of paste. A 
drawing made with a colored chalk or crayon is called a pastel, as is 
also the art of drawing with colored crayons. 

Paint is defined as a substance used in painting composed of a dry 
coloring material intimately mixed with a liquid vehicle. A paint- 
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ing is a likeness, image, or scene depicted with paints without the 
aid of photography. 

A water color is a painting with pigments for which water, and 
not oil, is used as a solvent. 

A portrait, in its ordinarily accepted meaning, is a picture of a 
person drawn from life, especially a picture or representation of a 
face; a likeness, particularly in oil. 

An oil painting is a painting done by hand with brushes in plastic 
oul colors on canvas, or other material, without the aid of photog- 
raphy. 

Par. 3. In the course and conduct of his said business, respondent 
Frank McKinnon, trading as Eastern Art Company and as United 
Art Association, causes agents and representatives employed by him 
to visit the homes of prospective customers in the cities, towns, and 
rural communities of the various States of the United States. Under 
said respondent’s selling plan he organizes the said agents and rep- 
resentatives into squads, groups or teams, each covering or working 
a particular territory under a crew manager appointed by respond- 
ent. Neither of the two trade name companies operates in the same 
territory, at the same time, and when agents of the Eastern Art Com- 
pany are working in Connecticut or Massachusetts, agents of the 
United Art Association are working elsewhere. No separate book- 
keeping systems are maintained for the business handled through the 
medium of the aforesaid trade name companies, nor does an agent 
know before taking over a given territory which of the two com- 
panies he will represent therein. Crew managers in charge of sell- 
ing teams keep in constant touch with the daily activities of the re- 
spective salesmen or representatives of respondent. One sales rep- 
resentative of respondent calls upon, or contacts, a prospective cus- 
tomer and makes a contract with said prospect for a “Portrait Paint- 
ing” or oil painting at a price of $3.98, alleged to represent merely 
the cost of production, said sum of $3.98 to be paid when “proof” 
of said “painting” is shown later at said customer’s residence or ad- 
dress. In connection with the initial order the first salesman obtains 
from the customer a family photograph to serve as a model for the 
“painting.” A second and different salesman submits an outline or 
proof of the “painting” in due course, and endeavors at that time 
to collect for the incompleted “painting” and to induce the customer 
to agree to.buy a frame therefor. A third and final representative de- 
livers the finished “painting,” collects any sum remaining due thereon 
and collects also for the frame if the customer has agreed to buy one. 

Sales talks containing approved methods of approach and convinc- 
ing proposals or arguments to be used in contacting prospective pur- 
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chasers of “paintings,” and necessary order blanks or forms, are fur- 
nished by respondent for the use of and distribution among his sales 
representatives; also certificates or coupons to be used in connection 
with the “draw” as hereinafter related. 

Par. 4. Respondent, Frank McKinnon, trading under the names 
Eastern Art Company and United Art Association, as aforesaid, 
makes and produces and sells his “paintings” in the following man- 
ner: 

A negative is made of a family photograph furnished to the agent 
or sales representative by the customer. This negative is then used 
to make a photographic enlargement of the original photograph. 
This photographic enlargement is then tinted or colored by spraying 
crayon or pastel water color or oil thereon by the use of a mechanical 
appliance from which liquid paint is forced by compressed air and 
known as an air brush. Respondent makes these enlarged tinted or 
colored photographs at an average cost of $1.25. Frames range in 
cost from 85¢ to $1.05, a few special patterns going as high as $2.25. 
Glass and a back for the picture or painting represent a cost of about 
24¢. Picture frames are sold for as much as an agent can obtain for 
them at any particular home visited, respondent’s largest item of 
profit being realized in the sale of frames. Colored enlargements are 
made in an unusual convex hexagonal shape necessitating a type of 
glass and frame which respondent represents, can only be obtained 
by the purchaser from him. 

Respondent maintains and operates a separate collection depart- 
ment in connection with his aforesaid business to which specific 
fees or sums are credited in connection with the collection of sums 
alleged to be due from delinquent customers. 

Respondent, Frank McKinnon, trading respectively, as aforesaid, 
as Eastern Art Company and United Art Association, causes orders 
or contracts for pictures or “paintngs” to be taken by his agents or 
representatives on printed forms provided by respondent bearing the 
name and address of one of the trade name companies across the 
top thereof and in such order it is “certified” that the customer is 
entitled to “one Venetian Convex Portrait Painting” 10 x 16 inches 
in size at a “cost of production” price of $3.98 unframed, payment 
to be made upon presentation of proof at customer’s residence. Said 
order blank or certificate is duly signed by respondent’s agent in 
his representative capacity on a line provided therefor. Receipts 
similar in tenor are signed for the trade name company by the agent 
making a sale. 

Purchasers of pictures are given to understand that they are con- 
tracting or dealing with a duly constituted agent of one or the 
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other of respondent’s trade name companies and each agent or 
salesman is furnished by respondent with an identification card or 
card of credentials to be presented or exhibited by him when inter- 
viewing prospective purchasers. Equipment, including sample 
cases containing samples of specimens of fine oil paintings, is also 
furnished solicitors or agents by said respondent for use in solicit- 
ing orders in his behalf. 

Par. 5. Salesmen, agents, or representatives soliciting orders for 
and on behalf of respondent are given full and complete instruc- 
tions by respondent as to the representations to be made by them 
upon approaching or contacting prospective purchasers of pictures 
or “paintings.” Alluring samples of respondent’s work, painted in 
oil paint, hand drawn and hand painted portraits to be duplicated 
for the prospect, are exhibited to him. Respondent’s agents and 
representatives, with a view to inducing prospective customers to 
sign contracts for pictures, or “paintings,” make, and are instructed 
to make and do make the following, among other representations: 

1. That respondent is conducting a contest for national adver- 
tisers; that pictures, particularly those of babies, will be entered in 
such contest, the winning pictures to appear on Cream of Wheat, 
Ovaltine, Ralston and other packages or containers, and that the 
parents of the child will obtain royalties for the use of the picture, 
and a grand prize; 

2. That respondent desires to open a branch studio in the home 
town of a customer; that a limited number of customers will be 
selected as exhibitors, these to receive paintings free of charge, pay- 
ing only the incidental item of $3.98, representing the cost of ma- 
terials; 

3. That respondent is conducting an art school, that pictures 
made for customers will be exhibited to art students and for their 
benefit, and that respondent is assisting unemployed art students; 

4, That the customer will receive a fine oil painting on canvas 
worth $35 to $40, for $3.98, the alleged cost of materials only ; 

5. That prominent people pay as much as $1,000 for portraits 
“painted by hand in fadeless colors” such as those made by re- 
spondent ; 

6. That respondent’s paintings are “hand drawn, hand painted,” 
“a work of art” and are not photographic enlargements, the photo- 
graph being used merely to obtain details for the painting; 

7. That a hand painted miniature, in view of a special sale being 
conducted by respondent, will be painted for $3.98, representing 
the mere cost of materials; 
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8. That pictures of babies will be painted by unemployed artists 
and entered in a prize contest; 

9. That a paper or document obligating the customer to pay for 
a painting is merely a receipt for a small photograph; 

10. That paintings to be entered in a contest of national adver- 
tisers may result in the offer of a movie contract to the customer. 

In further connection with his said selling methods respondent, 
Frank McKinnon, represents that a drawing contest will be held for 
the purpose of deciding who shall be one of a few lucky persons in 
a particular city or town to have respondent place free paintings in 
their homes. The agent in connection with said drawing produces 
a sealed box or package containing a number of slips of paper at- 
tached to a wire. It is represented that most of said slips are blank 
but that a few are trade checks or coupons; that a customer is al- 
lowed two draws or trials; that if he draws a blank he does not win, 
but if fortunate enough to draw a winning check or coupon, he 
will be entitled to receive a genuine oil painting free, or to receive 
a substantial discount on the price of a genuine oil painting. The 
prospective customer draws, and finally, and invariably, draws a 
lucky coupon, allegedly giving him an oil painting free. The cus- 
tomer is thereupon congratulated by the agent upon his good luck. 
Believing the representations of the agent to the effect that he has 
been lucky and has obtained a distinct financial advantage the cus- 
tomer is thereby induced to continue negotiations with said agent 
and to make a contract with the said agent for a fine “oil painting” 
free. The customer is casually and incidentally informed when the 
agent is departing that there is just a nominal charge of $3.98 to 
be paid in connection with the transaction, representing the actual 
cost of the materials to be used in making the “painting.” 

Said alleged “draw” or “drawing” was, and is, a mere sham device 
employed by respondent for the sole purpose of inducing the pros- 
pective purchaser to believe that if he draws a lucky “coupon” or 
certificate, he will thereby have the distinct advantage of obtaining 
a portrait free, or at a price below that ordinarily charged cus- 
tomers, when in truth and in fact other customers unknown to each 
other are approached in the same manner through the use of said 
drawing scheme and device, and likewise have been beguiled into 
believing that they are exceptional ones favored by fortune and 
chance, when such is not the fact. 

The interest of the prospective customer finally having been 
elicited through the use of one or more of the herein described 
selling devices, the said agent of respondent then asks the privilege 
of inspecting family photographs. After careful inspection a photo- 
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graph announced by the agent to be satisfactory, is selected by him. 
This photograph, with which the agent departs when the contract 
is closed, is to be used, it is stated, merely for the purpose of check- 
ing details in the oil painting to be furnished free to said customer, 
except for the incidental item of $3.98 to cover cost of materials. 

In due course a second and different agent of said respondent calls 
to exhibit a sketch, outline, or proof of the oil painting to be finished 
for the customer; to inquire about coloring details; to collect, or to 
endeavor to collect, in advance of the completion and delivery of the 
painting, for the “incidental” cost of the materials to be used in paint- 
ing the picture or “portrait,” amounting to $3.98 as aforesaid; and to 
pursuade the customer to contract for a frame for the painting. 
Respondent’s said agent, in this relation, exhibits to the customer a 
model, outline, or proof of the painting made on a peculiar-shaped 
convex surface, hexagonal in shape. Respondent’s said agent then 
represents that it will be necessary for the picture, in order to be 
fully protected, to have a frame with convex unbreakable glass and 
that such frame and glass can be obtained only from the said re- 
spondent. Said frame and glass are priced to the customer at various 
exhorbitant figures, and in the event the second visiting agent fails 
to sell a frame and glass, a third salesman, who calls to deliver the 
finished painting, makes a further effort to induce the customer to 
add the price of a frame and glass to his contract. 

Par. 6. The pictures or photographs which are borrowed from 
prospective purchasers by the agents and representatives of respond- 
ent for the purpose of having “paintings” made therefrom, were, and 
are in most instances, pictures of members of the customer’s family 
or near relatives, and many such pictures cannot possibly be dupli- 
cated. Such photographs loaned and furnished to respondent by his 
customers, possess and have possessed great sentimental value. In 
numerous instances the member of the family or near relative repre- 
sented by the photograph, has been dead many years. In making 
contracts with his customers the respondent inserts therein a clause 
to the effect that no cancellations will be accepted. In case of a con- 
troversy involving alleged misrepresentation as to the character or 
quality of the work done, or for other reasons, justified in the mind 
of the purchaser, the respondent, Frank McKinnon, in the event any 
sum or balance is claimed to be due him from the purchaser, did 
and does insist upon holding the purchaser to the letter and terms 
of the contract, and, as a means of enforcing compliance with the 
terms of the contract in every instance, respondent did and does 
refuse to return the valued family photograph until the money claimed 
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to be due him has been paid to him. Respondent in many instances 
has retained original photographs and colored enlargements made 
therefrom and has retained possession of enlargements fully paid 
for, at original contract price, if subsequently frames therefor were 
refused by the customer for any reason. Under such type of duress, 
many customers who are and have been dissatisfied with the character 
or quality of the paintings made for them by respondent, and who 
assert, and have asserted, misrepresentation in connection therewith, 
have been forced to go through with the contract in order to obtain 
the return of a treasured family photograph. 

Par. 7. In truth and in fact the various statements and representa- 
tions made by respondent through his agents and representatives, in 
selling and offering for sale his pictures in cities, towns, and com- 
munities of the respective States of the United States, were and are 
false, deceptive and misleading in the following, among other par- 
ticulars: 

(a) The paintings so represented and sold on behalf of respondent, 
Frank McKinnon, trading as Eastern Art Company and United Art 
Association, are not and never have been, “portrait paintings,” “oil 
paintings,” or “hand drawn, hand painted,” or “hand paintings,” or 
“water color paintings,” or “original paintings,” or “works or art,” 
or any work of art produced through the art of drawing or drawn 
from life, but on the contrary, are and have been, merely cheap pho- 
tographic enlargements of photographs, tinted or colored by the use 
of pastel or crayon, water color or other powdered pigments sprayed 
upon the enlargement, in solution, through the use of an air brush 
and compressed air; 

(6) Pictures or “paintings” such as those represented and sold by 
respondent are not worth, and have never been worth, or had the value 
of $40 or $35, or any other value approximating these amounts; 
pictures of this type have never been bought by prominent people 
for $1,000, nor do respondent’s pictures possess, nor have they ever 
possessed or had the quality, characteristics, or value of oil paintings 
or other types of genuine paintings attributed to them by representa- 
tives of the said respondent, but on the contrary comprise a cheap, 
inferior product costing around $1.25 each; 

(c) The sales prices represented for respondent’s pictures by his 
sales representatives, were and are fictitious and greatly in excess of 
the prices at which such tinted or colored photographic enlarge- 
ments were ever sold or were ever intended or contemplated to be 
sold; 

(d) Respondent does not operate any art school and does not give 
work to unemployed artists and does not exhibit customer’s paintings 
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for the benefit of artists, and the United Art Association is not an art 
association ; 

(e) Respondent has not conducted, and is not conducting, any con- 
test for or in connection with national advertisers in which the win- 
ning picture has been, or will be selected and used for advertising 
purposes, nor is any child’s mother in connection with such alleged 
contest to receive a grand prize, or the child’s parents to receive any 
royalty from any national advertiser alleged to be using the picture. 

(7) Respondent has not painted, and does not paint, miniatures in 
oil or otherwise for $3.98 in connection with any special sale being 
conducted, or otherwise; 

(7) The sum of $3.98 does not represent, and has never represented, 
the actual cost of materials used by respondent in making a “paint- 
ing,” but on the contrary represents and constitutes an initial, sub- 
stantial profit to respondent on the type and character of work done 
by him; 

(i) Pictures or “paintings” made by respondent for customers are 
different from and greatly inferior in quality, workmanship and char- 
acter to alleged samples thereof exhibited by respondent’s agents 
in endeavoring to and obtaining contracts for such pictures or 
“paintings” ; 

(7) Customers do not understand and have not agreed in connection 
with contracts that treasured family photographs are to be retained 
by respondent until payment of any sum alleged by respondent to be 
due him; 

(j) Customers have not understood and do not understand from 
respondent that receipts for photographs supplied by them are actu- 
ally contracts for pictures or “paintings” to be made by respondent; 

(x) Frames delivered by respondent in connection with the sale of 
the said pictures or “paintings” are not the same as, but are inferior to, 
alleged samples of frames exhibited by agents while obtaining con- 
tracts therefor, and the prices asked for said frames are exorbitant 
and far above the value thereof; 

(7) Respondent has not introduced, and is not introducing, any new 
or special type of pictures or “paintings”; is not offering, and has not 
offered to any customer any special or genuine reduction in price in 
the case of any “painting” or frame therefor; has not opened, nor in- 
tended opening any branch, studios in any city, town, or community; 
does not select, and has not selected, a few special exhibitors of his 
products in any city, town, or community, and the prices quoted by 
respondent’s said agents to customers and prospective customers are 
not special or reduced prices in any instance, but on the contrary are 
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either prices ordinarily quoted, or prices grossly in excess of the real 
and actual value of respondent’s products as sold by him in commerce. 

Par. 8. There are among the competitors of respondent, Frank 
McKinnon, trading as aforesaid under the names, Eastern Art Com- 
pany and United Art Association, as described in paragraph 1 hereof, 
corporations, partnerships, firms, and persons who are engaged in 
the sale of tinted or colored enlargements of photographs and of 
frames therefor, who do not employ and maintain the practices as set 
forth in paragraphs 3 to 7 of this complaint, but who truthfully repre- 
sent their products and honestly vend the same, and there are also, 
among the competitors of respondent, Frank McKinnon, corporations, 
partnerships, firms, and persons engaged in the business of painting 
genuine portraits, who truthfully represent their products as being 
“paintings.” 

Par. 9. The use by respondent, Frank McKinnon, trading as East- 
ern Art Company and United Art Association, of the said prac- 
tices as set forth in paragraphs 2 to 7 of this complaint, tends to and 
does unfairly divert trade from competitors and thereby substantial 
injury has been done, and is being done, by respondent. to competition 
in interstate commerce. By the use of the within described false and 
misleading representations, respondent has deceived, and is deceiving, 
the public concerning the quality and value of the products sold by 
him as aforesaid and in the various other particulars as hereinbefore 
described and related, and has thereby induced, and is inducing, the 
public to purchase said products under the erroneous belief. that the 
same are, and were, high-grade quality “paintings” and picture frames 
of exceptional merit and value. 

Par. 10. ‘The above-alleged acts and practices employed by respond- 
ent as aforesaid are all to the prejudice of the public and respondent’s 
competitors and constitute unfair methods of competiticn in inter- 
state commerce within the intent and meaning of Section 5 of an Act 
of Congress, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 28, 1936, issued, and on August 
31, 1936, served, its complaint in this proceeding upon respondent, 
Frank McKinnon, an individual trading under the names Eastern Art 
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Company and United Art Association, charging him with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer, the Commission, by order entered herein, 
granted respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material allega- 
tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding came on for final hearing before the Commission on the said 
complaint and the answer thereto; and the Commission having duly 
considered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PaxacraPu 1. Respondent, Frank McKinnon, is an individual resid- 
ing at Providence, State of Rhode Island, and doing business at No. 
710 Eddy Street in said city, under the trade names, Eastern Art Com- 
pany and United Art Association. Respondent is the sole owner and 
operator of the business conducted by him through the medium of the 
aforementioned trade name companies and directs the activities and 
controls the business policies and practices of each. 

Respondent, Frank McKinnon, trading as Eastern Art Company 
and as United Art Association, as aforesaid, and hereinafter referred 
to as respondent, is now, and for more than two years last past has 
been, engaged in the business of offering for sale and the sale of tinted 
or colored photographic enlargements of family and other photo- 
graphs, and of frames therefor. Respondent sells his products 
through the medium of salesmen or representatives appointed by him 
as agents. In consummating such sales and in distributing such 
products, respondent Frank McKinnon causes the pictures and frames 
so sold by him to be transported and delivered from his place of 
business in Providence in the State of Rhode Island, through and into 
various other States of the United States to the respective purchasers 
thereof at their respective points of location. In the course and con- 
duct of his said business, respondent Frank McKinnon has been, and 
is now, engage in direct and substantial competition with various 
corporations, partnerships, and individuals, likewise engaged in the 
sale, between and among the various States of the United States, of 
tinted or colored photographic enlargements and of frames therefor, 
and with corporations, partnerships, and individuals engaged in the 
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sale among the various States of the United States of genuine, free 
hand original paintings, including oil paintings and water color 
paintings. 

Par. 2. A crayon is a pencil-shaped piece of colored clay, chalk or 
charcoal used for drawing upon paper. A crayon drawing is the act 
or art of drawing with crayons. A drawing is a representation pro- 
duced by the art of drawing; a work of art produced by pen, pencil, 
or crayon. The pastel, in art, is a colored crayon made of pigments 
ground with chalk and compounded with water into a sort of paste. 
A drawing made with a colored chalk or crayon is called a pastel, as is 
also the art of drawing with colored crayons. 

A painting is a likeness, image, or scene depicted with paints with- 
out the aid of photography. A water color is a painting with pig- 
ments for which water, and not oil, is used as a solvent. A portrait, 
in its ordinarily accepted meaning, is a picture of a person drawn 
‘from life, especially a picture or representation of a face; a likeness, 
particularly in oil. An oil painting Is a painting done by hand with 
brushes in plastic oil colors on canvas, or other material, without the 
aid of photography. 

Par. 3. In the course and conduct of his said business, respondent 
causes agents and representatives employed by him to visit the homes 
of prospective customers in the cities, towns and rural communities of 
the various States of the United States. Under said respondent’s sell- 
ing plan he organizes the said agents and representatives into squads. 
groups or teams, each covering or working a particular territory under 
a crew manager appointed by respondent. Neither of the two trade 
name companies operates in the same territory, at the same time. No 
separate bookkeeping systems are maintained for the business handled 
through the medium of the aforesaid trade name companies. Crew 
managers in charge of selling teams keep in constant touch with the 
daily activities of the respective salesmen or representatives of 
respondent. Purchasers of pictures are given to understand that 
they are contracting or dealing with a duly constituted agent of one 
or the other of respondent’s trade name companies and each agent 
or salesman is furnished by respondent with an identification card 
or card of credentials to be presented or exhibited by him when inter- 
viewing prospective purchasers. Equipment, including sample cases 
containing samples of specimens of “paintings,” is also furnished 
solicitors or agents by said respondent for use in soliciting orders in 
his behalf. 

Respondent causes orders or contracts for pictures or paintings to 
be taken on printed forms provided by him bearing the name and 
address of one of the trade name companies across the top thereof 
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and in such order it is “certified” that the customer is entitled to 
“one Venetian Convex Portrait Painting” 10 x 16 inches in size at 
a “cost of production” price of $3.98, unframed, payment to be made 
upon presentation of |proof at customer’s residence. Said order 
blank or certificate is duly signed by respondent’s agent in his rep- 
resentative capacity on a line provided therefor. Receipts similar in 
tenor are signed for the trade name company by the agent making a 
sale. 

Sales talks containing approved methods of approach and convinc- 
ing proposals or arguments to be used in contacting prospective pur- 
chasers of paintings, and necessary order blanks or forms, are fur- 
nished by respondent for the use of and distribution among his sales. 
representatives; also certificates or coupons to be used in connection 
with the “draw” as hereinafter related. 

Par. 4. Respondent makes and produces and sells his “paintings” 
in the following manner: 

A negative is made of a family photograph furnished to the agent 
or sales representative by the customer. This negative is then used 
to make a photographic enlargement of the original photograph. 
This photographic enlargement is then tinted or colored by spraying 
crayon or pastel water color or oil thereon by the use of a mechani- 
cal appliance known as an air brush, from which liquid paint is 
forced by compressed air. Respondent makes these enlarged tinted 
or colored photographs at an average cost of $1.25. Frames range 
in cost from 85¢ to $1.05, a few special patterns going as high as 
$2.25. Glass and a back for the picture or painting represent a cost 
of about 24¢. Picture frames are sold for as much as an agent can 
obtain for them at any particular home visited, respondent’s largest 
item of profit being realized in the sale of frames. Said colored en- 
largements are made in an unusual convex hexagonal shape necessi- 
tating a type of glass and frame which respondent fails or refuses 
to disclose at the time of the purchase of the picture, can be obtained 
only from him. 

Par. 5. In pursuance of the sales methods employed by and on 
behalf of and under the direction of respondent, a sales agent or rep- 
resentative calls upon or contacts a prospective customer, usually at 
the home of the latter. Said sales agent represents that a drawing 
contest will be held for the purpose of deciding who shall be one 
of a few lucky persons in a particular city or town to have respond- 
ent place free paintings in their homes. The agent then produces 
a box or package containing a number of slips of paper. It is repre- 
sented that most of said slips are blank but that a few are trade 
checks or coupons; that a customer is allowed two draws or trials; 
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that if he draws a blank he does not win, but if fortunate enough to 
draw a winning check or coupon, he will be entitled to receive a 
genuine oil painting, painting or portrait free, or to receive a sub- 
stantial discount on the price of a genuine oil painting or valuable 
painting. The prospective customer draws, and finally, and invari- 
ably, draws a lucky coupon, allegedly giving him a painting free, or 
at a substantial discount. Believing the representations of the agent 
to the effect that he has been lucky and has obtained a distinct finan- 
cial advantage the customer is thereby induced to continue negotia- 
tions with said agent and to make a contract with the said agent for 
a fine oil painting or portrait painting free, or at a substantial dis- 
count. The customer is casually and incidentally informed, when 
the deal is closed, that there is just a nominal charge of $3.98 to be 
paid in connection with the transaction, representing the actual cost 
of the materials to be used in making the painting. 

Said alleged “draw” or “drawing” was, and is, a mere sham device 
employed by respondent for the sole purpose of inducing the pros- 
pective purchaser to believe that if he draws a lucky coupon or cer- 
tificate, he will thereby have the distinct advantage of obtaining a 
painting free, or at a price below that ordinarily charged. In truth 
and in fact all customers, unknown to each other, are approached in 
the same manner through the use of said drawing scheme and device, 
and likewise have been and are beguiled into believing that they are 
exceptional ones favored by chance, when such is not the fact. Re- 
spondent’s agents and representatives, with a view to inducing pros- 
pective customers to sign contracts for oil, portrait or other valuable 
types of painting, make, and are instructed to make and do make the 
following, among other representations: 

(1) That respondent is conducting a contest for national adver- 
tisers; that pictures, particularly those of balies; will be entered in 
such contest, the winning pictures to appear on Cream of Wheat, 
Ovaltine, Ralston, and other packages or containers, and that the 
parents of the child will obtain royalties for the use of the picture, 
and a grand prize; (2) That respondent desires to open a branch 
studio in the home town of a customer; that a limited number of 
customers will be selected as exhibitors, these to receive paintings 
free of charge, paying only the incidental item of $3.98, representing 
the cost of materials; (8) That respondent is conducting an art 
school, that. pictures made for customers will be exhibited to art 
students and for their benefit, and that respondent is assisting unem- 
ployed art students; (4) That the customer will receive a fine oil 
painting on canvas worth $35 to $40 for $3.98, the alleged cost of 
materials only; (5) That prominent people pay as much as $1,000 
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for portraits painted by hand in fadeless colors such as those made 
by respondent; (6) That respondent’s paintings are hand drawn, hand 
painted, a work of art, and are not photographic enlargements; 
(7) That a hand-painted miniature, in view of a special sale being 
conducted by respondent, will be painted for $3.98, representing the 
mere cost of materials; (8) That pictures of babies will be painted 
by unemployed artists and entered in a prize contest; (9) That 
paintings to be entered in a contest of national advertisers may result 
in the offer of a movie contract to the customer. 

The interest of the prospective customer finally having been elic- 
ited through the use of one or more of the herein described selling 
devices, the said agent of respondent then asks the privilege of 
inspecting family photographs. After careful inspection a photo- 
graph announced by the agent to be satisfactory, is selected by him. 
This photograph, with which the agent departs when the contract is 
closed, is to be used, it is stated, merely for the purpose of checking 
details in the oil painting to be furnished free to said customer, 
except for the incidental item of $3.98 to cover cost of materials. 

In due course a second and different agent of said respondent calls 
to exhibit a sketch, outline, or proof of the oil painting to be finished 
for the customer; to inquire about coloring details; to collect, or to 
endeavor to collect, in advance of the completion and delivery of the 
painting, for the purported incidental cost of the materials to be 
used in painting the picture or portrait, amounting to $3.98 as afore- 
said; and to persuade the customer to contract for a frame for the 
painting. Respondent’s said agent exhibits to the customer a model, 
outline, or proof of the painting made on a peculiar-shaped convex 
surface, hexagonal in shape. Said agent then represents that it will 
be necessary for the picture, in order to be fully protected, to have 
a frame with convex unbreakable glass and that such frame and glass 
can be obtained only from the said respondent. Said frame and 
glass are priced to the customer at various exorbitant figures, and in 
the event the second visiting agent fails to sell a frame and glass, a 
third salesman, who calls to deliver the finished painting, makes a 
further effort to induce the customer tq add the price of a frame and 
glass to his contract. 

Par. 6. The various statements and representations made by 
respondent directly and through his agents and representatives, in 
selling and offering for sale pictures in cities, towns, and commu- 
nities of the respective States of the United States, were and are 
false, deceptive and misleading in the following, among other 
particulars: 


972 FEDERAL TRADE COMMISSION DECISIONS 
Findings PAD pad Wee SE 


The “paintings” so represented and sold by the respondent are 
not, and never have been, portrait paintings, oil paintings, or 
hand drawn, hand painted, or hand paintings, or water color paint- 
ings, or original paintings, or works of art, or any work of art pro- 
duced through the art of drawing or drawn from life. They are, 
and have been, merely cheap photographic enlargements of photo- 
graphs, tinted or colored by the use of pastel or crayon, water color 
or other powdered pigments sprayed upon the enlargement, in solu- 
tion, through the use of an air brush and compressed air. Pictures 
or purported paintings such as those sold by respondent are not 
worth, and never have been worth, or had the value of $40 or $35, 
or any other value approximating these amounts. Pictures of this 
type have never been bought by prominent people for $1,000. Re- 
spondent’s pictures do not possess, and they have never possessed or 
had the quality, characteristics or value of oil paintings or other 
types of genuine paintings attributed to them by representatives of 
the said respondent. They comprise a cheap, inferior product cost- 
ing around $1.25 each. The sales prices represented for respondent’s 
pictures by his sales representatives, were and are fictitious and 
greatly in excess of the prices at which such tinted or colored photo- 
graphic enlargements, as such, were ever sold or were ever intended 
or contemplated to be sold. Respondent does not operate any art 
school and does not give work to unemployed artists and does not 
exhibit customer’s paintings for the benefit of artists. Respondent has 
not conducted, and is not conducting, any contest for or in connec- 
tion with national advertisers in which the winning picture has been, 
or will be selected and used for advertising purposes, nor is any 
child’s mother in connection with such alleged contest to receive a 
grand prize, or the child’s parents to receive any royalty from any 
national advertiser alleged to be using the picture. Respondent has 
not painted, and does not paint, miniatures in oil or otherwise for 
$3.98 in connection with any special sale being conducted, or other- 
wise. The sum of $3.98 does not represent, and has never repre- 
sented, the actual cost of materials used by respondent in making a 
“painting,” but on the contrary represents and constitutes an initial, 
substantial profit to respondent on the type and character of work done 
by him. Pictures or “paintings” made by respondent for customers 
are different from and greatly inferior in quality, workmanship, 
and character to alleged samples thereof exhibited by respondent’s 
agents in endeavoring to and obtaining contracts for such pic- 
tures or “paintings.” Frames delivered by respondent in connection 
with the sale of the said pictures or “paintings” are of cheap, inferior 
quality and the prices asked for said frames are exorbitant and far 
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above the value thereof. Respondent has not introduced, and is not 
introducing, any new or special type of pictures or “paintings.” 
Respondent is not offering, and has not offered to any customer any 
special price or genuine reduction in price in the case of any “paint- 
ing” or frame therefor. Respondent has not opened, nor intended 
opening, any branch studios in any city, town or community, and 
does not select, and has not selected, a few special exhibitors of his 
products in any city, town, or community. The prices quoted by 
respondent’s said agents to customers and prospective customers are 
not special or reduced prices in any instance, but on the contrary 
are either prices ordinarily quoted, or prices grossly in excess of 
the real and actual value of respondent’s products as sold by him 
in commerce. 

Par. 7. There are among the competitors of respondent, as de- 
scribed hereinbefore, corporations, partnerships, firms, and persons 
who are engaged in the sale of tinted or colored enlargements of 
photographs and of frames therefor, who do not employ and use 
practices similar to those set out herein, but who truthfully repre- 
sent their products and honestly vend the same. There are also, 
among the competitors of respondent, Frank McKinnon, other cor- 
porations, partnerships, firms, and persons engaged in the business 
of painting genuine portraits, who truthfully represent their prod- 
ucts as being paintings. 

Par. 8. The use of the aforesaid false and misleading representa- 
tions and practices on the part of the respondent and his agents in 
the sale and offering for sale of purported paintings has had, and 
now has, the tendency and capacity to cause members of the pur- 
chasing public to form the mistaken and erroneous beliefs that 
respondent’s said colored or tinted photographic enlargements are 
paintings produced by one of the methods described in paragraph 2, 
hereof; that said pictures have a value of $35 to $40 or some similar 
sum; that pictures of the same type have sold for $1,000 or some 
similar sum; that said pictures have the same quality, value and 
characteristics as paintings produced by the methods described in 
paragraph 2 hereof; and that the various other representations made 
by the respondent and his agents as detailed in paragraph 5 hereof, 
including the representation that the purchaser will receive the pic- 
ture free or at a substantially reduced price on account of being a 
winner in a drawing contest, are true. Acting in such erroneous be- 
liefs, induced by the various misrepresentations herein detailed, many 
of said members of the public have purchased the colored photo- 
graphic enlargements, and frames therefor, sold by the respondent. 
The aforesaid representations and practices on the part of respond- 
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ent have and have had the capacity and tendency to divert to re- 
spondent the trade of competitors engaged in selling in interstate 
commerce colored photographs and photographic enlargements and 
frames therefor, which latter product are truthfully advertised and 
represented, and thereby substantial injury has been done, and is 
being done, by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Frank Mce- 
Kinnon, an individual trading under the names Eastern Art Com- 
pany and United Art Association are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on October 9, 1936, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the fact and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the said respondent, Frank McKinnon, indi- 
vidually, and trading under the names Eastern Art Company and 
United Art Association, or under any other trade name, or through 
any corporate or other device, his servants, employees, or agents, 
individual or corporate, in connection with the offering for sale, sale, 
and distribution of colored or tinted photographic enlargements hav- 
ing a photographic base for a likeness, and of frames therefor, in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing: 

1. That such pictures are “oil paintings,” “portrait paintings,” 
“water color paintings,” “original paintings,” “hand paintings,” 
“paintings,” or “hand drawn”; and are produced by hand without 
the aid of photography ; 
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2. That the sum of $3.98, or any other sum, represents only the 
actual cost of the materials used by respondent in making one of his 
pictures through his accustomed process, when said sum represents 
other than the actual cost of production; 

3. That customers by means of the so-called draw, or drawing, or 
voting contest, by drawing a “lucky” blank, coupon or certificate, or 
on account of any other device or pretext such as prize contests or 
introductory advertising offers, have thereby obtained a distinct 
financial advantage, as a result of which they will be entitled to 
receive free one of two “paintings,” or will receive a substantial dis- 
count or reduction in price in the case of an order for one “painting” ; 

4. That pictures and frames have selling prices or values which 
were and are fictitious and greatly in excess of .the prices at which 
such or similar products are usually sold and were intended to be 
sold, and greatly in excess of the values of such or similar products. 

5. In any manner, or through any means or device, or through 
failure to disclose the size and shape of the pictures sold at the time 
the order is taken, that the pictures furnished by him are of such 
size and shape, that frames therefor can be procured from any source, 
when in fact said pictures have such peculiar size and shape that 
frames therefor can be obtained only from respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a, 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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PHILIP WELSH, TRADING AS THE WELSH FOUNDATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2485. Complaint, July 1, 1935—Decision, Apr. 9, 1937 


Where an individual engaged in the publication, sale and distribution in inter- 
state commerce of books and booklets known as and sold under the name 
“The 7 Essentials of Health,’ to wit, as designated and dealt with by him 
in the seven booklets, in which he detailed his theories and ideas as to 
correct mode of living, with respect to the subject matter of the different 
pamphlets, fresh air, natural foods, water, sunshine, exercise, and occupa- 
tion, rest and mental attitude; and in substantial competition with others 
engaged in sale and distribution in commerce among the various States of 
books, booklets, pamphlets, magazines, and other publications dealing with 
problems of health and hygiene and other related subjects, and who do not 
in any manner misrepresent the benefits to be obtained from following 
the mode of living or rules of health and hygiene or treatments therein set 
forth; in advertising his said publication in magazines circulated through- 
out the States, and through circulars, dodgers, leaflets, pamphlets, form 
letters, and other printed matter distributed among prospective purchasers 
by mail and through other means— 

(a) Represented that the following and using of the theories, ideas, rules, 
directions, and instructions announced and stated in his said publication 
would prevent and cure all bodily ailments and diseases and cure or be 
beneficial in the treatment of a large number of specified ailments, dis- 
eases, and conditions, including, among many others, anemia, arthritis, 
high blood pressure, kidney trouble, low blood pressure, rheumatism, sexual 
disorders, and women’s ailments, and that following instructions in said 
publication would “make the blood so pure and the entire digestive 
tract and colon so clean that disease CANNOT maintain hold 
in the body * * *,” and result in the body itself becoming immune 
thereto, and would enable one to “get at and strengthen all the internal 
organs, revitalize them and bring them back to normal function,” and to 
learn a simple, inexpensive, practical, and entirely natural way to attain 
unusual health; and 

(6) Represented that all sickness is caused by overlooking one of the essentials 
named in said publication, and that following mode of living outlined 
therein is simplest and most effective way of dealing with health problems, 
and that health cannot be restored by cutting out parts of the body, and 
that adoption of his said teachings, as stated in publication in question, 
will cause disease and premature death to disappear from the earth ; 

Facts being that the following and using of the theories, ideas, rules, directions: 
and instructions of said individual, as stated in publication in question, 
in regard to health, hygiene, mode of living, and related matters therein 
referred to, will not prevent and cure all bodily ailments and diseases re- 
gardless of their cause, origin and nature, or cure or be of any substantial 
benefit in the treatment of the ailments, diseases, and conditions for which 
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such publication is represented as of value by said individual, as herein- 
before set forth, all sickness is not caused by overlooking one ef the seven 
“essentials” of health indicated in such publication, following mode of 
living outlined therein is not simplest and most effective way of dealing 
with health problems, and aforesaid various representations, as hereinbefore 
set forth, were otherwise false, and representations and implications 
thereof, in connection with offer and sale of publication in question, were 
grossly exaggerated, false, and misleading; 

‘With effect of misleading and deceiving many persons and causing them errone- 
ously to believe that the purchase of said publication and following and 
use of the theories, ideas, rules, directions, and instructions of said indi- 
vidual, as therein set forth, would prevent and cure all bodily ailments and 
diseases regardless of their cause, origin, or nature, and cure or be bene- 
ficial in the treatment of those set out, that all sickness was caused by 
overlooking one of the essentials indicated, and that the various other 
statements, representations and implications hereinbefore set forth were 
true, and of causing many persons, because of such erroneous beliefs, to 
purchase publication in question,.and. thereby unlawfully, unfairly and 
substantially divert trade to said individual from his competitors in in- 
terstate commerce who do not misrepresent their products; to their injury 
and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. Edw. W. Thomerson for the Commission. 

Mr. Martin EF. Geibel, of Los Angeles, Calif. and Rowan & Tesch, 
of Milwaukee, Wis., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Philip 
Welsh, doing business under the name and style of The Welsh Foun- 
dation, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. That said respondent, Philip Welsh, doing business 
under the name and style of The Welsh Foundation, is now and has 
been engaged for more than five years last past in the sale and distri- 
bution of certain booklets known and described as “The 7 Essentials 
of Health.” Said respondent, in conducting his said business, has 
his office and principal place of business at Pacific Palisades, in the 
State of California. Respondent, in the course and conduct of his 
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said business, causes his said booklets, when sold by him, to be trans- 
ported in interstate commerce from his said place of business in Cali- 
fornia to, into and through States of the United States, other than 
California, to various and numerous persons in such other States to 
whom they are or have been sold. 

Par. 2. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States, are and 
have been engaged in the sale and distribution in interstate com- 
merce of books and pamphlets on health and subjects connected there- 
with, and such other individuals, firms, and corporations have caused, 
and do now cause their said books and pamphlets, when sold by 
them, to be transported from various States of the United States to, 
into and through States other than the origin of the shipment 
thereof. Said respondent has been, during the aforesaid time, in 
competition in interstate commerce in the sale of his said booklets 
with such other individuals, firms, and corporations. 

Par. 3. That respondent in his advertisements inserted in maga- 
zines and other publications circulated between and among various 
States of the United States and distributed to the general public in 
such States, and in his advertising literature circulated between and 
among the various States of the United States and distributed to 
members of the public therein, makes various and sundry statements 
in regard to his said booklets and the theories advanced and the 
directions and instructions contained therein which are inaccurate, 
misleading, and exaggerated. Among such statements are the 
following : 

Do you know that if you overlook the “7 Essentials” you cannot have lasting 
health? 

If you are not enjoying your share of health it is a sure sign that you are 
overlooking one or more of the fundamental requirements of health. 

* * * the simplest and most effective way of dealing with your problems. 

There is only one way to attain internal cleanliness and that is Nature’s 
way—that way involves the application of the “7 Essentials of Health.” 

Health cannot be gotten by cutting out parts of the body. 

These “7 Hssentials” make the blood so pure and the entire digestive tract 
and colon so clean that disease CANNOT maintain hold in the body. The body 
at once becomes IMMUNE TO DISEASE and any diseased matter present is 
thrown out through various channels of elimination. 

If you are sick, rundown and ailing, it is because you have violated Nature’s 
Laws—you have overlooked the “7 Essentials of Health.” 

The 7 Essentials of Health is a practical simplified program of living that 
leaves no room for disease in the body. 

It strikes at all the causes of ill health, 


It shows you how to get at and strengthen all the internal organs, revitalize 
them and bring them back to normal functions. 
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The basic knowledge contained in these “7 BHssentials” will help you turn 
sickness into health, * * * 


Par. 4. That respondent, in his advertising matter, circulated as 
aforesaid, makes many statements which represent or imply that the 
following of the instructions as to mode of living contained in his 
said booklets will prevent or cure all bodily ailments and diseases, 
regardless of their cause, origin or nature. Such representations are 
also made by respondent by means of reproducing testimonial letters 
from users of his system. Among such representations are the fol- 
lowing: 

There is a natural way to overcome your ailment. 

Thru the printed works on “The 7 Hssentials of Health”, thousands of health 
seekers have learned a simple, inexpensive, practical and entirely Natural way 
to attain unusual health. 

If you are interested in this new plan, mail the coupon below... it may 
save you many years of needless suffering. 

Patients whose entire health had been restored sent their friends to Dr. Welsh 
in increasing numbers—NOT for dental work alone but for stomach ailments, 
nervous and gland disorders, blood disorders, eye, nose, throat and lung dis- 
eases, constipation, rheumatism, diabetes and EVERY KNOWN DISBHASH OF 
THE HUMAN BODY. 

If mankind would adopt your teachings, disease and premature death would 
disappear from the earth. 

You will learn how to combat sickness without drugs and surgery. 

You will learn how to revitalize every part of the body. 

* %* * JT had the services of the most renowned doctors in the profession, 
but they could not relieve me of my chronic and stubborn ailments. I really 
believed my case was hopeless. A friend of mine induced me to send for your 
course. My condition improved as soon as I started on your course and now I 
feel better than I ever felt in my life. My family and friends say you have 


performed a miracle. 
* * * among cases which have been brought back to health after they 


were pronounced “hopeless”. 
Although I have adopted your course only one week, I have already felt 


definite improvement in my TUBERCULAR condition * * *, 

Among the diseases and ailments which can be cured by respond- 
ent’s methods, as represented by the means aforesaid, are the follow- 
ing: Constipation, tooth decay, chronic catarrh, sinus trouble, colds, 
weak lungs, pneumonia, prostate enlargement, kidney disorders, liver 
disorders, stomach disorders, decay of the body, poor eyesight and 
diseases of the eye, falling hair and baldness, nervous troubles, gland 
disorders, blood diseases, rheumatism, diabetes, tuberculosis, diseases 
of the nose and throat, ulcer of the leg, headaches, abscesses of the 
breast, sagging of the abdominal organs, pyorrhea, burning pains in 
the feet, heartburn, cancer, Bright’s disease, arthritis, backaches, ear 
disorders, disturbed sleep, intestinal gas, bad breath, piles, colitis, 
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high blood pressure, pains in the limbs, insomnia, skin disease, fits, 
bronchitis, and despondency. 

Par. 5. That, in truth and in fact, the instructions as to mode of 
life contained in respondent’s booklets are not such as to prevent or 
cure all or most human ailments and diseases. Many diseases, includ- 
ing most of those named in the preceding paragraph herein, cannot be 
so prevented or cured. There are many diseases, including some of 
those named by respondent, that cannot be appreciably helped by 
respondent’s methods or cannot be helped at all thereby. Many dis- 
eases cannot be successfully treated without medication or surgery or 
both. His instructions and methods do not constitute a panacea. 
Following his methods will not assure health or absence of disease. 
The directions as to living given by respondent do not embrace all 
the rules of living which contribute to good health and a sound 
body nor are they unique in that others do not know of them or have 
not advocated the use of one or more or all of them. Many of his 
instructions, as for instance those advocating fresh air, sunlight and 
exercise in the open air, are mere repetitions of facts of common 
knowledge. 

Par. 6. That the representations of respondent, as aforesaid, have 
had and do have the tendency and capacity to confuse, mislead and 
deceive members of the public into the belief that respondent’s book- 
lets contain instructions and secrets of life and mode of living that 
will prevent and cure all diseases and ailments of the human body 
and especially those that are named in his advertising literature as 
hereinbefore stated; that good health cannot be achieved without 
following all of his rules and methods of life as outlined in his book- 
lets; that all medical and surgical methods of treating disease can be 
eliminated and dispensed with as a result of following respondent’s 
methods and that everyone following his directions can attain perfect 
health and be free of disease thereby, when, in truth and in fact, such 
are not the facts. That said representations of respondent have had 
and do have the tendency and capacity to induce members of the 
public to answer respondent’s advertisements and to buy his said 
booklets because of the erroneous beliefs engendered, as above set 
forth, and to divert trade to respondent from competitors engaged in 
the sale in interstate commerce of books, pamphlets and courses of 
instruction on healthful living, diet, exercise and other methods of 
promoting good health and sound bodies. 

Par. 7. The above acts and things done by respondent are all to 
the injury and prejudice of the public and the competitors of respon- 
dent in interstate commerce within the intent and meaning of Section 
5 of an Act of Congress entitled “An Act to create a Federal Trade 
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Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on July 1, 1935, issued, and on July 6, 
1935, served, its complaint in this proceeding upon the respondent 
Philip Welsh, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Edw. W. Thomerson, attorney for 
the Commission, before W. W. Sheppard, an examiner of the Com- 
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by Martin E. Geibel, attorney for the 
respondent; and said testimony and evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceedings 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, and 
briefs in support of the complaint and in opposition thereto; and 
the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, Philip Welsh, is in individual trad- 
ing under the name and style of The Welsh Foundation, with a place 
of business in the city of Pacific Palisades, in the State of California. 
Respondent is now, and for the past several years has been, engaged 
in the business of publishing, and selling and distributing in inter- 
state commerce books and booklets known as, and sold under the 
name, “The 7 Essentials of Health.” Respondent sells said books 
and booklets to purchasers located in many of the States of the 
United States other than the State of California, and in the District 
of Columbia, and when such sales are made, causes said books and 
booklets to be transported from his place of business in Pacific 
Palisades, Calif., to the purchasers thereof. 

Par. 2. Other individuals, firms, and corporations sell and dis- 
tribute in commerce among and between the various States of the 
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United States books, booklets, pamphlets, magazines, and other pub- 
lications dealing with the problems of health, hygiene, and subjects 
connected therewith and do not in any manner misrepresent the 
benefits to be obtained from following the mode of living, or rules of 
health and hygiene, or the treatments therein set forth. 

Respondent is now, and for the past several years has been, in sub- 
stantial competition in such commerce, with such other individuals, 
firms and corporations, in selling and distributing said books and 
booklets. 

Par. 3. Prior to the year 1934 the publication “The 7 Essentials 
of Health” was in one volume and sold as one book, but since that 
year has been divided into seven booklets or pamphlets, each one 
of which covers what is designated by the respondent as one of the 
“essentials” of health, and is described as Lesson No. 1, 2, etc. These 
seven booklets are sold as a unit and now sell for the sum of $5.00. 
The respondent formerly sold “The 7 Essentials of Health” for the 
sum of $25.00. 

The “seven essentials” are designated by the respondent as follows, 
and each of the seven booklets deals with one of these subjects: 

. Fresh Air, 

. Natural Foods, 

Water, 

. Sunshine, 

. Exercise and Occupation, 
Rest, 

. Mental Attitude. 

In each of the booklets the respondent states in detail his theories 
and ideas as to the mode of living which should be pursued with 
regard to the subject matter of the particular pamphlet. The pam- 
phlets in general deal with mental and physical hygiene. 

Par. 4. Respondent advertises said publication in magazines cir- 
culated throughout the United States, and through circulars, dodgers, 
leaflets, pamphlets, form letters, and other printed matter dis- 
tributed among prospective purchasers by mail and through other 
means, 

In said advertising matter so used by the respondent during the 
five years last past, the respondent makes many statements and claims 
as to the benefits a purchaser will obtain from purchasing said pub- 
lication and following the theories, ideas, rules, directions, and in- 
structions therein contained. 

Among and typical of the statements an representations used. and 


circulated by the respondent in selling said publication are the fol- 
lowing : 


“TO OF HR Oo LO 
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Do you know that if you overlook the “7 Essentials” you cannot have lasting 
health? 

If you are not enjoying your share of health it is a sure sign that you are 
overlooking one or more of the fundamental requirements of health. 

There is only one way to attain internal cleanliness and that is’ Nature’s 
way—that way involves the application of the “7 Essentials of Health.” 

Health cannot be gotten by cutting out parts of the body. 

These “7 Essentials’ make the blood so pure and the entire digestive tract 
and colen so clean that disease CANNOT maintain hold in the body. The body 
at once becomes IMMUNE TO DISEASE and any diseased matter present is 
thrown out through various channels of elimination. 

If you are sick, rundown, and ailing, it is because you have violated Nature’s 
Laws—you have overlooked the “7 Essentials of Health.” 

The “7 Essentials of Health” is a practical simplified program of living that 
leaves no room for disease in the body. 

It strikes at all the causes of ill health. 

It shows you how to get at and strengthen all the internal organs, revitalize 
them and bring them back to normal function. 

The basic knowledge contained in these “7 Essentials” will help you turn 
sickness into health * * *, 

There is a natural way to overcome your ailment. 

Thru the printed works on ““The 7 Essentials of Health,” thousands of health 
seekers have learned a simple, inexpensive, practical and entirely Natural way 
to attain unusual health. 

If you are interested in this new plan, mail the coupon below * * * it 
may save you many years of needless suffering. 

Patients whose entire health had been restored sent their friends to Dr. 
Welsh in increasing numbers—NOT for dental work alone but for stomach ail- 
ments, nervous and gland disorders, blood disorders, eye, nose, throat, and lung 
diseases, constipation, rheumatism, diabetes and EVERY KNOWN DISEASE 
OF THE HUMAN BODY. 

If mankind would adopt your teachings, disease and premature death would 
disappear from the earth. 

You will learn how to combat sickness without drugs and surgery. 

You will learn how to revitalize every part of the body. 

* * * among cases which have been brought back to health after they 
were pronounced “hopeless”. 

Although I have adopted your course only one week, I have already felt 
definite improvement in my TUBERCULAR condition * * *. 


In a booklet so used and circulated by the respondent appears the 
following statement: 
You will learn the TRULY NATURAL WAY to treat the following ailments: 


Adenoids Constipation 
Ague (chills and fever) Cancer 
Anemia Colds 
Arthritis Colitis 
Asthma Catarrh 
Blood disorders Diarrhoea 
Bronchitis Har disorders 


Bright’s disease Hezema 
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Hye disorders Nervousness 
Female discharges Overweight 
Foot troubles Pneumonia 
Gall stones Pyorrhea 
Halitoses Piles 
Hay fever Rheumatism 
Headaches Senility 
Hemorrhoids Sexual disorders 
High blood pressure Sinus trouble 
Indigestion Skin diseases 
Influenza Tonsilitis 
Insomnia Tooth decay 
Kidney trouble Tuberculosis 
Leucorrhea Tumor 


Low blood pressure 
Malaria 


Ulcers of stomach 
Ulcers of intestines 


Masturbation Underweight 
Mastoids Varicose veins 
Neuralgia Venereal diseases 
Neuritis Yellow jaundice 


Many other statements and representations of similar import and 
meaning are used and circulated by the respondent as aforesaid. 

Par. 5. In the course and conduct of his business, by the means and 
in the manner above set out, the respondent represents and implies 
that the following and using of the theories, ideas, rules, directions, 
and instructions announced in said publication “The 7 Essentials of 
Health” will prevent and cure all bodily ailments and diseases, re- 
gardless of their cause, origin, and nature; and will cure, or are 
beneficial in the treatment of the following ailments, diseases, and 
conditions: adenoids, ague (chills and fever), anemia, arthritis, 
asthma, blood disorders, bronchitis, Bright’s disease, constipation, 
cancer, colds, colitis, catarrh, diarrhoea, ear disorders, eczema, eye 
disorders, female discharges, foot troubles, gall stones, halitosis, hay 
fever, headaches, hemorrhoids, high blood pressure, indigestion, in- 
fluenza, insomnia, kidney trouble, leucorrhea, low blood pressure, 
malaria, masturbation, mastoids, neuralgia, neuritis, nervousness. 
overweight, pneumonia, pyorrhea, piles, rheumatism, senility, sexual 
disorders, sinus trouble, skin disease, tonsilitis, tooth decay, tubercu- 
losis, tumor, ulcers of stomach, ulcers of intestines, underweight, 
varicose veins, venereal diseases, yellow jaundice. 

Respondent also represents: 

1. That all sickness is caused by overlooking one of the seven “es- 
sentials” of health indicated in the respondent’s publication; 

2. That following the mode of living stated in the publication is 
the simplest and most effective way of dealing with health prob- 
lems ; 
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3. That health cannot be restored by “cutting out parts of the 
body”; 

4. That following the instructions given in said publication will 
“make the blood so pure and the digestive tract and colon so clean 
that disease cannot maintain a hold in the body” and renders one 
immune to disease and strikes out the cause of all ill health; 

5. That following said instructions will enable one to get at and 
strengthen all the internal organs, revitalize them and bring them 
back to normal functions and will help turn sickness into health 
and enable one to learn a simple, inexpensive, practical and entirely 
natural way to attain unusual health; 

6. That if respondent’s teachings were adopted disease and pre- 
mature death would disappear from the earth. 

Par. 6. The following and using of the theories, ideas, rules, di- 
rections and instructions of the respondent as stated in said publica- 
tion “The 7 Essentials of Health,’ in regard to health, hygiene, 
mode of living, and the related matters therein referred to, will not 
prevent and cure all bodily ailments and diseases, regardless of 
their cause, origin, and nature, and will not cure, nor be of any 
substantial benefit in the treatment of the ailments, diseases, and 
conditions for which the respondent represents that it is of value, 
as hereinabove stated. 

All sickness is not caused by overlooking one of the seven “essen- 
tials” of health indicated in the respondent’s publication; following 
the mode of living stated in the publication is not the simplest and 
most effective way of dealing with health problems; health can be 
restored, in many instances, by cutting out parts of the body; fol- 
lowing the instructions given in said publication will not make the 
blood so pure and the digestive tract and colon so clean that dis- 
ease cannot maintain a hold in the body, and will not render one 
immune to disease or strike out the cause of all ill health; follow- 
ing said instructions will not enable one to get at and strengthen 
all the internal organs or revitalize them or bring them back to 
normal functions and will not help turn sickness into health nor will it 
enable one to learn a simple, inexpensive, practical, and entirely 
natural way to attain unusual health; and the adoption of the re- 
spondent’s teachings would not cause disease and premature death to 
disappear from the earth. 

The representations and implications used by the respondent in 
connection with the offering for sale and selling of said publica- 
tion “The 7 Essentials of Health,” as hereinabove set out, are 
grossly exaggerated, false, and misleading, and have the tendency 
and capacity to, and do, mislead and deceive many persons and 
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cause them erroneously to believe that the purchase of said publi- 
cation, and the following and using of the theories, ideas, rules, di- 
rections, and instructions of the respondent, as stated in said pub- 
lication, will prevent and cure all bodily ailments and diseases, re- 
gardless of their cause, origin, and nature, and will cure or be 
beneficial in the treatment of the ailments, diseases, and conditions 
hereinabove set out; and that all sickness is caused by overlooking 
one of the “essentials” indicated in the respondent’s publication; 
that the “mode of living” stated in the publication is the simplest 
and most effective way of dealing with health problems: that 
health cannot be restored by cutting out parts of the body; that 
following the instructions in said publication will make the blood 
so pure, the digestive tract and colon so clean that disease can- 
not maintain a hold in the body, and renders one immune to dis- 
ease and strikes out the cause of all ill health; that following said 
instructions will enable one to get at and strengthen all the in- 
ternal organs, revitalize them and bring them back to normal fune- 
tions, and will help turn sickness into health and enable one to learn 
a simple, inexpensive, practical, and entirely natural way to attain 
unusual health; and that the adoption of the respondent’s teach- 
ings will cause diseases and premature death to disappear from the 
earth. 

Said representations and implications so used by the respondent 
as aforesaid cause many such persons, because of such erroneous be- 
lief, to purchase said publication “The 7 Essentials of Health,” there- 
by unlawfully, unfairly, and substantially diverting trade to the 
respondent from his competitors in interstate commerce who do not 
misrepresent their products, to their injury and to the injury of the 
public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Philip Welsh, 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and evidence taken before W. W. Sheppard, an 
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examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, briefs filed herein by Edw. W. Thomerson, counsel for the 
Commission, and by Martin E. Geibel, counsel for respondent, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, That the respondent, Philip Welsh, his representa- 
tives, agents, and employees in connection with the offering for sale, 
sale, and distribution in interstate commerce of the publication now 
known as, and sold under the name, “The 7 Essentials of Health,” or 
in connection with the offering for sale, sale, and distribution in inter- 
state commerce of any publication regarding the same or similar 
subject matters, and containing the same or similar text, and an- 
nouncing and stating the theories, ideas, rules, directions, and in- 
structions found in the publication now known as, and sold under the 
name, “The 7 Essentials of Health,’ do forthwith cease and desist 
from representing, directly or by implication: 

1. That the following and using of the theories, ideas, rules, direc- 
tions, and instructions announced and stated in said publication will 
prevent and cure all bodily ailments and diseases, and will cure or be 
beneficial in the treatment of the following ailments, diseases, and 
conditions: adenoids, ague (chills and fever), anemia, arthritis, 
asthma, blood disorders, bronchitis, Bright’s disease, constipation, 
cancer, colds, colitis, catarrh, diarrhoea, ear disorders, eczema, eye 
disorders, female discharges, foot troubles, gall stones, halitosis, hay 
fever, headaches, hemorrhoids, high blood pressure, indigestion, in- 
fluenza, insomnia, kidney trouble, leucorrhea, low blood pressure, 
malaria, masturbation, mastoids, neuralgia, neuritis, nervousness, 
overweight, pneumonia, pyorrhea, piles, rheumatism, senility, sexual 
disorders, sinus trouble, skin diseases, tonsilitis, tooth decay, tuber- 
culosis, tumor, ulcers of stomach, ulcers of intestines, underweight, 
varicose veins, venereal diseases, and yellow jaundice; 

2. That all sickness is caused by overlooking one of the “essen- 
tials” named in said publication; 

3. That following the mode of living outlined in said publication 
is the simplest and most effective way of dealing with health 
problems; 

4, That health cannot be restored by “cutting out parts of the 


body”; 
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5. That following the instructions in said publication will “make 
the blood so pure and the digestive tract and colon so clean that dis- 
ease cannot maintain a hold in the body”, and the body itself be- 
comes immune to disease; 

6. That following said instructions will enable one to “get at and 
strengthen all internal organs, revitalize them and bring them back 
to normal functions”, and will enable one to learn a simple, inex- 
pensive, practical and entirely natural way to attain unusual health; 

7. That the adoption of respondent’s teachings, as stated in said 
publication, will cause disease and premature death to disappear 
from the earth. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission, a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE Matrer oF 


CHAMPION COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2522. Complaint, Mar. 12, 1935—Decision, Apr. 10, 1987 


Where a corporation engaged in the manufacture of air seal type, ferreous metal 
burial vaults, and in the sale thereof to jobbers and funeral directors and 
undertakers, in substantial competition with those engaged in the sale and 
distribution of metal, stone, concrete, cement, and other burial vaults in 
commerce between and among the various States— 

(a) Represented, through certificates of warranty and through magazines, 
booklets, circulars, and other advertising media having wide circulation 
among its customers and prospective customers in the several States, prior 
to, but not since, year 1932, that its said vaults were rust-resisting and 
waterproof and verminproof and had the capacity, for unstated, but in- 
definite, period of time, to resist corrosion and exclude water and other 
substances and vermin from entrance from the grave into the casket, and 
that its said vaults afforded perfect protection; and 

(0) Made use of warranties or guarantees, in connection with sale and offer 
of said vaults, under which, prior to, but not since, the year 182, it under- 
took, irrespective of location or conditions in any plot of a cemetery where 
original vault was buried, and regardless of care or lack of care with 
which same was originally placed in the grave, to furnish a new vault 
without cost, if contents of original were damaged by water or other ele- 
ments admitted from the grave because of failure of vault due to defective 
material or workmanship; 

Facts being that, while its said vaults (1) were made by it with great care, 
by skilled workmen, of specially processed and considerably more costly 
metals of highest grade and quality obtainable in domestic market, and, 
by their very nature, exclusive of air, moisture, vermin, and water until 
the natural process of rust and corrosion, to which they were resistant 
but which they could not prevent, had advanced to stage of producing 
tiny holes or pits permitting penetration, (2) were equal to standard metal 
vaults made by responsible and reputable members of the industry in 
question, and were an established part of the funeral supply industry and 
a lawful subject for sale, purchase and transportation in interstate com- 
merce, and (3) at time of sealing were capable of sustaining weight of 
earth incident to burial and protecting remains from accelerated decay due 
to entrance of moisture, air, water, and vermin and other deleterious agents 
for period of years, depending upon underground and climatic conditions 
in particular locality, and below set forth conjunction of circumstances, no 
ferreous metal, buried, has absolute or predictable rate of corrosion, which 
varies with locality, particular underground conditions, and qualities and 
chemical content of different soils, all ferreous metal burial vaults will 


1Count 2 of the complaint alleging violation of the National Industrial Recovery Act 
dismissed November 9, 1935. 
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rust and corrode after burial, irrespective of type of construction, corro- 
sive properties of soil and other conditions so vary in different sections 
that, while given metal vault, buried, would resist penetration for more 
than one hundred years in some sections, such resistance wou'd not exceed 
more than eight or ten in highly corrosive soils, ideal conjunction of con- 

’ ditions, which frequently does not obtain, must exist for air-seal principle 
to function as intended, and, due to climatic, geographical, chemical and 
mineralogical conditions not subject to its control, no prediction could be 
made by anyone as to the period during which such vaults would continue 
to protect casket and contents, as above set forth; 

With capacity to mislead purchasers of said products, and with capacity and 
tendency to induce public to purchase and use same in the erroneous belief 
that the aforesaid various statements and representations as to resistance 
of metals involved to rust and corrosion, ete., and as to airtight and other 
qualities of said products, and protection afforded, were true, and to divert 

. trade unfairly to it from its said competitors: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice of the public and competitors and constituted unfair methods 
of competition. 

Mr. EF. J. Hornibrook for the Commission. 
Mr. Herman L. Weisman, of New York City, for respondent. 


CoMPLAINT 


Acting in the public interest and pursuant to the provisions of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission charges that 
The Champion Company, a corporation hereinafter referred to as 
respondent, has been and is now using unfair methods of competition 
in commerce as “commerce” is defined in said act, and in violation 
of an Act of Congress approved June 16, 1933, known and designated 
as the “National Industrial Recovery Act,” and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, states its charges in that respect as follows: 


Count 1 


Paracrarn 1. The respondent, The Champion Company, is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Ohio, with its factory and principal place of business 
located in the city of Springfield, in said State. Tt is now, and for 
several years last past has been engaged in the business of manu- 
facturing and selling metal grave vaults used to encase coffins in 
the burial of the dead, to purchasers thereof, many of whom reside 
outside of the State of Ohio, and when orders are received therefor 
they are filled by respondent by shipping the same from the said 
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city of Springfield, State of Ohio, into and through other States of 
the United States to the respective places of business or residences of 
such purchasers. 

Par. 2. In the course and conduct of said business respondent is in 
competition with other individuals, copartnerships, and corporations 
engaged in the sale and transportation of metal, stone, concrete, 
cement, and other grave vaults between and among the various States 
of the United States. 

Par. 3. Respondent sells and ships said grave vaults as aforesaid to 
jobbers, funeral directors, and undertakers, the last two of which 
sell the same to ultimate purchasers thereof for use in the burial 
of their dead. 

Par. 4. (A) In magazines having a wide interstate circulation, and 
in booklets, circulars, pamphlets, letters, and in and through the use 
of photographs, testimonials, and in other advertising media, all of 
which are circulated among its customers and prospective customers 
residing in the several States of the United States, and which re- 
spondent’s said customers use and are authorized by respondent to 
use In the sale, and in the promotion of the sale of said vaults to said 
ultimate purchasers, the following and similar false and misleading 
claims, statements, and representations as to respondent’s said vaults 
are made: 

That its said vaults when buried under ground are waterproof and 
airtight, free from corrosion or rust, and will remain so for a period 
of more than fifty (50) years; that the metal of which they are made 
is impervious to corrosion. 

(B) Respondent issues with each vault for delivery to the ultimate 
purchaser thereof, and they are so delivered, a written, purported 
warranty which provides in substance that The Champion Company 
warrants that the vault above-mentioned has been tested and in- 
spected by skilled workmen and found to be free from all defects 
in materials and workmanship, and to be airtight and waterproof; 
that, when properly enclosed it will protect the casket and its con- 
tents from all outside elements. The Champion Company hereby 
agrees that if within fifty (0) years from the date of interment the 
contents of the above vault are damaged by vermin, water, or other 
elements admitted from the outside, that it will replace said vault 
free of charge, but it does not warrant against damage to the casket 
and its contents due to dehydration of the remains. 

Par. 5. The statements and representations described in subdivi- 
sion (A) of the preceding paragraph are false and misleading in 
that respondent’s said grave vaults are not always airtight and 
waterproof when buried under ground; that said grave vaults in 
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many instances will not remain waterproof and airtight when buried 
under ground for a period of fifty (50) years; that said grave 
vaults when buried under ground are not impervious to corrosion 
or to rust; that the metal from which said vaults are made, when 
buried under ground is not impervious to rust or corrosion. Re- 
spondent’s said vaults are made of materials which will corrode and 
rust; there is a vast difference in the corrosive properties of soils 
throughout the United States; in some soils respondent’s said vaults 
will corrode and pit in a period of from three (3) to ten (10) years 
and in others from ten (10) to twenty (20) years; in many soils re- 
spondent’s said vaults will corrode and pit in a period of less than fifty 
(50) years, so as to let water into them; in many instances they will 
corrode or rust so as to cave in or collapse. Respondent’s said vaults 
made with the materials now used have never been tested as to their 
corroding for a period of fifty (50) years or more, nor has the metal 
of which they are made been so tested; respondent’s said vaults when 
buried under ground will, and often do permit water and air to 
enter them. Either air or water entering respondent’s vaults when 
buried under ground promote and cause disintegration of the coffin 
and body encased therein. Water often enters the graves of the 
dead. The mechanism provided by respondent for sealing said vaults 
will not at all times prevent the entrance of water into said vaults 
with resulting damage to the coffin and body placed therein. 

The statements and representations described in subdivision (B) 
of paragraph 4 hereof are false, misleading and deceptive in that 
the terms “waterproof” and “airtight” as used by respondent as afore- 
said mean to the ultimate purchasers thereof a watertight, airtight 
vault, a vault which will not permit water or air to enter the same, 
and that will endure as such under burial conditions for a period of 
fifty (50) years or more. The respondent’s said vaults are not water- 
proof or airtight as the terms are understood by the ultimate pur- 
chasers thereof. Water or air may seep into or enter these said 
vaults through the joints, holes, fastenings, or flanges thereof or 
through pit holes due to corrosion or due to corrosion or bending of 
such vaults. 

These said purported warranties contain a clause in which respond- 
ent offers to replace without cost to the purchaser any such vault 
failing to meet the warranty as to being waterproof or airtight. 
The exhumation of bodies after burial is so rare as to make these 
certificates or warranties worthless to the purchasers of these vaults 
for the reason that no opportunity is offered them to ascertain 
whether such vaults are or have been airtight or waterproof. These 
said purported warranties are not warranties but are merely sales 
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persuaders under the terms of which respondent will rarely, if ever, 
be called upon to replace the said vaults. It is false and mislead- 
ing for respondent to call them warranties or to issue them at all. 

Par. 6. Each and all of the false and misleading representations 
used by respondent as set forth and referred to in paragraph 4 hereof 
have and have had the capacity and tendency to induce the public to 
purchase and use respondent’s said grave vaults in the belief that 
they are true and have and have had the capacity and tendency to 
divert trade from said competitors of respondent. 

Par. 7. The acts and practices of respondent above set forth are 
all to the prejudice of the public and to respondent’s said competi- 
tors and constitute unfair methods of competition in interstate com- 
merce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Count 2 


ParacraPH 1. Respondent is a corporation organized and existing 
by virtue of the laws of the State of Ohio, with its factory and prin- 
cipal place of business located in the city of Springfield, in said 
State. Respondent is now and for several years last past has been 
engaged in the business of manufacturing, selling, and distributing 
metal grave vaults used to encase coffins in the burial of the dead to 
purchasers thereof located at points in the State of Ohio and at 
points in various other States of the United States, and causes said 
products when so sold to be transported from its said principal 
place of business in the city of Springfield, Ohio, to the purchasers 
thereof in the State of Ohio, and to other purchasers thereof in other 
States of the United States and in the District of Columbia at their 
respective places of business, and there is now and has been for 
several years last past a course of trade and commerce by the said 
respondent in said products in the State of Ohio and between and 
among the States of the United States and in the District of 
Columbia. 

Par. 2. As grounds for this paragraph of this complaint, the 
Federal Trade Commission reiterates, adopts, and relies upon all 
matters and things set out in paragraphs 2 to 7, inclusive, of count 1 
hereof to the same extent as though each and all of the allegations 
thereof were set out at length and in full in this paragraph. 

Par. 3. On November 4, 1933, under and pursuant to the provi- 
sions of the National Industrial Recovery Act, the President of the 
United States made, issued, and approved a Code of Fair Competi- 
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tion for the Funeral Supply Industry, which became effective on the 
tenth day thereafter. The respondent herein was a party to and 
signatory of such Code of Fair Competition, and such Code is now 
in full force and effect as to this respondent. 

The said National Industrial Recovery Act, Section (3), Para- 
graph (B) provides: 

If the President shall have approved any such Code, the provisions of such 
Code shall be the standards of Fair Competition for such trade or industry, 
or supervision thereof. Any violation of such standards in transaction in or 
affecting interstate or foreign conmmerce shall be deemed an unfair method of 
competition of commerce within the meaning of the Federal Trade Commission 
Act, as amended; but nothing in this title shall be construed to impair the 
powers of the Federal Trade Commission under such Act, as amended. 


In Article IX, under the heading of “Trade Practice,” of said 
Code appears the following: 


1. The following practices constitute unfair methods of competition and are 
prohibited: To resort to or indulge in practices which are prejudicial to the 
public interest such as 

Misbranding, 

Misrepresentation in branding, 

Labeling, 

Selling, and 

Advertising. 

(W) Nothing in this Code shall limit the effect of any adjudication by the 
eourts or holdings by the Federal Trade Commission on complaint, finding and 
order, that any practice or method is unfair providing that such adjudication 
herewith is not inconsistent of any provision of the Act or of this Code. 


Notwithstanding the said provisions of said Code of Fair Compe- 
tition respondent has continued to and does, use said methods of com- 
petition hereinabove alleged and described, and has resorted to or 
indulged in the practice of misrepresentation in branding, labeling, 
selling, and advertising its said vaults in the manner hereinabove set 
forth. 

Par. 4. The above alleged methods, acts, and practices of the re- 
spondent are and have been in violation of the standards of fair 
competition as set forth in said Code of Fair Competition for the 
said Funeral Supply Industry of the United States. Such violation 
of such standards in the aforesaid transactions in interstate com- 
merce and in other transactions which affect interstate commerce in 
the manner set forth above are in violation of Section (3) of the 
National Industrial Recovery Act and they are unfair methods of 


competition in commerce within the meaning of the Federal Trade 
Commission Act, as amended. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on the 12th day of March 1935, issued 
and served its complaint in this proceeding upon respondent, Cham- 
pion Company, a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, a stipulation as to the facts was agreed 
upon by and between W. T. Kelley, Chief Counsel for the Commis- 
sion, and respondent, by which it was agreed that, subject to the 
approval of the Federal Trade Commission, the statement of facts 
so agreed upon should be taken as the facts in this proceeding and 
in leu of testimony in support of the charges stated in the com- 
plaint or in opposition thereto. It was further agreed that the said 
Commission might proceed upon such statement of facts, including 
inferences drawn from said stipulated facts, to issue its report stat- 
ing its findings as to the facts and its conclusion based thereon, and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Said stipulation as to the facts 
has been duly filed in the office of the Commission, and approved by 
it. Thereafter the proceedings came on for final hearing before the 
Commission on said complaint, the answer thereto and the statement 
of facts as agreed upon in lieu of testimony, briefs and argument 
having been waived, and the Commission having duly considered the 
same and being fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, the Champion Company, is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Ohio, with its factory and principal place of business 
located in the city of Springfield in said State. It is now, and for 
the past fifty years has been, engaged in the business of manufac- 
turing and selling metal grave vaults used to encase coffins in the 
burial of the dead, to purchasers thereof, many of whom reside out- 
side of the State of Ohio. When orders are received therefor they 
are filled by respondent by shipping the vaults from the said city of 
Springfield, State of Ohio, into and through other States of the 
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United States to the respective places of business or residences of 
such purchasers. These vaults are called the “Champion Burial 
Vaults.” Respondent has built up a very substantial business in 
this product. 

Par. 2. In the course and conduct of said business, respondent is in 
substantial competition with other individuals, copartnerships, and 
corporations engaged in the sale and distribution of metal, stone, 
concrete, cement, and other burial vaults in commerce between and 
among the various States of the United States. 

Par. 3. Respondent sells and ships said grave vaults as aforesaid 
to jobbers, funeral directors, and undertakers, the last two of which 
sell the same to ultimate purchasers thereof for use in the burial of 
their dead. 

Par. 4. A corpse, either embalmed or not embalmed is in the proc- 
ess of decay and disintegration at the time of its burial. The process 
of embalming is the method of injecting certain fluids into the 
corpse, for the purpose of delaying such decay and disintegration 
only for a temporary period of time, not permanently. The function 
of a metal burial vault is further to delay such process of decay and 
disintegration by preventing acceleration of such process through the 
entrance of water and other deleterious substances from the grave 
into the casket. 

Par. 5. The burial vaults manufactured by the Champion Com- 
pany are made with great care by skilled workmen, of United States 
Standard 12 gauge metals. They are useful, proper and suitable re- 
ceptacles for the interment of the dead; and are equal to the standard 
metal vaults manufactured by the reputable and responsible mem- 
bers of the metal vault industry. Such metal vaults are an estab- 
lished part of the funeral supply industry and may be lawfully sold, 
bought, and transported in interstate commerce. 

Par. 6. Ferreous metals called Armco Ingot Iron and Copper 
Bearing Steel are used by respondent in the manufacture of its said 
burial vaults. These metals are specially processed and rolled from 
the highest grade and quality of metals which can be obtained by re- 
spondent in the domestic market for the manufacture of its burial 
vaults. Their cost is considerably higher than the cost of ordinary 
commercial steel. They are fabricated under the best, modern, 
scientifically controlled steel-making processes which reduce im- 
purities and tend to increase their durability in underground sery- 
ice. Their manufacturers are of recognized responsibility and in- 
tegrity and make rigid inspection and tests of each sheet of said 
metal before shipment to the respondent. These metals, by their 
very nature, will exclude air, moisture, vermin and water until the 
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natural process of rust and corrosion, which these metals will resist 
but cannot prevent, has advanced to the stage of producing tiny 
holes or pits which will permit penetration of said metals. 

Par. 7. There is a vast difference in the corrosive properties of 
soils found in the cemeteries in the various parts of the United 
States and also a great difference in the surface and sub-surface 
drainage conditions in various sections of the country. 

Par. 8. All burial vaults made of ferreous metals will rust and 
corrode after burial underground. No ferreous metal, buried under- 
ground, has an absolute or predictable rate of corrosion. Such rate 
will vary with the locality, with particular underground conditions 
and with the qualities and chemical content of different soils. 

Par. 9. There is no material yet known or devised, adaptable for 
construction into a receptacle useful in the burial of the dead, which 
when placed underground would not in time deteriorate and cease 
to resist penetration of air, moisture, water, or vermin. The rate 
of deterioration would be slow in some soils and more rapid in 
others, depending upon the climatic conditions of the locality and 
the chemical and mineral composition and content of the soil in a 
particular place. 

Par. 10. The process of deterioration above referred to would 
affect every type of metal vault irrespective of whether its type of 
construction involved closing upon the so-called air-sealing or diving- 
bell principle, or depended upon mechanical locks or clamps. No 
principle of mechanics or physics, no process of construction and 
joinder of metals and no method for sealing metal burial vaults 
are available to enable any manufacturer thereof to warrant or pre- 
dict that such vaults when placed underground would endure as air- 
tight, verminproof and waterproof for any fixed or stated period of 
time. 

Par. 11. In many sections of the United States, the corrosive prop- 
erties of the soil and other conditions are such that a 12 United 
States Standard guage metal vault placed underground would resist 
penetration for a period of more than one hundred years; in some 
of the more corrosive soils in the United States a similar vault 
would resist such penetration by corrosion for only fifty years, 
while in still other highly corrosive soils penetration would be accom- 
plished within eight to ten years. 

Par. 12. The Champion Burial Vault is what is known in the trade 
as an air-seal vault. It consists of two parts: (1) a pan (or base), 
and (2) a hood (dome or top) and operates on the principle of a 
diving bell. The confined air in the inverted airtight dome is sup- 
posed to resist the entrance of water rising from below. The top 
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and sides of the hood are made of one piece of iron. The pan is also 
made of one piece of iron. The entire base resembles an inverted 
pan. Small raised portions, or bosses, hold the bottom of the casket 
a fraction of an inch above the top of the pan. The bottom rim 
or flange of the hood (dome or top) rests on the outside flange of the 
pan, the width of the metal from the grave floor. This type of vault 
is not airtight or waterproof until sealed by water to the level of the 
highest point on the rim of the inverted dome which rests on the 
flange of the pan. Water rising from the bottom in the grave forces 
the air from the cavity under the base through holes at each corner 
of the pan, into the hood. As the pressure of the outside water in- 
creases, the resistance of the compressed air increases, and, in theory 
the vault is sealed against the further entrance of water to the extent 
that it will not reach the casket within. The mechanism provided by 
respondent for sealing said vaults will not at all times prevent the 
entrance of water into said vaults with resulting damage to the coffin 
and body placed therein. In addition, in order for them to remain 
waterproof for any considerable length of time, they must be buried 
and remain buried under ideal conditions, which are: 

1. An airtight hood, 

2. A level base, 

3. The air space underneath the pan must not be occupied by dirt 
or other materials that will reduce the amount of air to be forced into 
the dome. 

4. There must be no appreciable change of temperature in the 
grave from that obtaining when the vault is first buried. 

5. There must be no appreciable changes in atmospheric pressure. 

These said “ideal” conditions do not obtain in a large number of 
cases of burial where said vaults are used. 

Par. 18. Respondent’s metal vaults, at the time of their sale, are 
capable of sustaining and will sustain the weight of earth incident 
to burial. 

Par. 14. Respondent’s metal vaults at the time of their sale are 
capable of protecting and will protect the remains within the casket 
from accelerated decay and decomposition due to the entrance from 
the grave into the casket of moisture, water, vermin, or other dele- 
terious agents for a period of years depending upon the underground 
and climatic conditions in the locality where any such vault is used 
and the conditions mentioned in paragraph 12 above. 

Par, 15. No prediction can be made by anybody as to the period 
within which respondent’s vaults will continue after burial to protect 
the casket and its contents from accelerated decay and decomposition 
because climatic, geographic, chemical and mineralogical conditions 
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not subject to respondent’s control determine the duration of such 
period. 

Par. 16. Instances of disinterments are rare when compared with 
the total number of burials, but disinterments are not unusual occur- 
rences. Changes in a cemetery, or removal of a section of a cemetery 
or even of an entire cemetery necessitates disinterments followed by 
reburial in some other cemetery. Disinterments are often brought 
about by the wishes of surviving relatives to change to better or dif- 
ferently located burial plots or to some different plot or cemetery 
where other members of the same family are buried. Such disinter- 
ments are followed by reburial. Irrespective of the actual state of 
decay and disintegration of the remains within the casket when dis- 
interment of the vault takes place, surviving relatives concerned in 
the reburial have a proper interest as to whether the condition of the 
original vault makes reburial thereof practical or whether such 
receptacle needs to be replaced. 

Par. 17. At the time when the complaint herein (dated March 12, 
1935) was issued and since on or about May 1, 1932, respondent 
offered to issue and from time to time did issue, incident to the sale 
of its burial vaults, a warranty offering under stated conditions to 
furnish a new vault, without cost, irrespective of the location of or 
conditions in any plot or cemetery where the original vault was 
buried and regardless of the care or lack of care with which the same 
was originally placed in the grave; said warranty reciting that: 

The Champion Company warrants that the vault, above mentioned, is built by 
skilled workmen, has been tested by being submerged in water, inspected, and 
found to be free from defects in material or workmanship. 

The Champion Company will replace this Champion Burial Vault, without 
cost, if its contents are damaged by water or other elements admitted from the 
grave because of the failure of the vault due to defective material or workman- 
ship, but damage to the casket or contents caused by dehydration of the remains 
is excepted. 

Par. 18. Respondent has a legitimate interest in making known to 
the undertakers and dealers in funeral supplies who purchase its 
burial vaults for resale and to the ultimate purchasers of said vaults, 
its willingness, without cost, to furnish a new vault under the con- 
ditions stated in such warranty. 

Such warranty is of value to the recipients thereof, any one of 
whom may some time after the original burial, find it necessary to 
arrange for reburial, after disinterment, in some other plot or ceme- 
tery. 

Par. 19. Respondent has made and issued said certificates of war- 
ranty in good faith and is, and at all times has been, financially able, 
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ready and willing to comply fully with, and perform the full terms 
of, its certificate of warranty. 

Par. 20. Prior to 1932, but not since that year, including the period 
since the filing of the complaint herein, respondent did represent in 
certificates of warranty, substantially different from the certificate 
above referred to, and in magazines, booklets, circulars, and other 
advertising media, having a wide interstate circulation among its 
customers and prospective customers residing in the several States of 
the United States, in connection with the sale and promotion of the 
sale of its said burial vaults, in substance, that its said vaults were 
rust-resisting, waterproof and verminproof and had the capacity for 
an unstated but indefinite period of time to resist corrosion, exclude 
water and other substances and vermin from entrance from the grave 
into the casket and that its said vaults afforded “perfect protection.” 

Respondent in 1932, and prior to the issuance of the complaint 
herein dated March 12, 1935, has voluntarily abandoned, and in the 
usual course of business ceased to use, and it does not now make, 
issue or use, the above representations or statements or any of them, 
either in certificates of warranty or in any advertising media or in 
any other manner. 

Par. 21. Respondent’s use of representations to the effect that 
its burial vaults would, under all underground conditions, remain 
waterproof, rust-resisting, and verminproof, had the capacity to 
mislead the purchasers of said vaults. Because of the great variation 
in the corrosive properties of soils in different sections of the coun- 
try and in the subterranean water-level conditions and the surface 
drainage conditions, and also because of the conditions set forth in 
paragraph 12 hereof, any universal representation as to the endurance 
qualities of said vaults in underground service is inaccurate and 
misleading. 

Par. 22. The following statements and representations made by 
the respondent, its agents, employees and representatives, in connec- 
tion with the offering for sale or selling in interstate commerce of 
the types of ferreous metal burial vaults, above described, in cer- 
tificates of warranty and in advertising, to the effect that: 

1. The metal of which respondent’s vaults are made is able for 
any fixed or stated period of time to resist rust and corrosion or the 
effects thereof when placed underground; 

2. The said vaults will remain airtight, verminproof or water- 
proof for any fixed or stated period of time after being placed under- 
ground; 

3. Said vaults afford perfect protection; 

4. Or any other representations of like import; 
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5. And the use of certificates of warranty such as described in 
paragraph 20 hereof in aid of the sale of said vaults; 
are untrue, deceptive and misleading and have, and have had, the 
capacity and tendency to induce the public to purchase and use re- 
spondent’s vaults in the erroneous belief that said statements and 
representations are true, and have and have had the tendency and 
capacity to unfairly divert trade to the respondent from its said 
competitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent, under the con- 
ditions described in the foregoing findings, are to the prejudice of 
the public and of respondent’s competitors; they are unfair methods 
of competition in commerce and constitute violations of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, and the stipulated facts filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That respondent, Champion Company, a corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of ferrous metal 
burial vaults in interstate commerce or in the District of Columbia, 
forthwith cease and desist from: 

1. The use of representations in certificates of warranty or guar- 
anty, in advertising, or in any other manner, to the effect that: 


(a) The metal of which respondent’s vaults are made is able 
for any fixed or stated period of time to resist rust and 
corrosion or the effects thereof when placed underground ; 

(6) The said vaults will remain airtight, verminproof or water- 
proof for any fixed or stated period of time after being 
placed underground ; 

(c) Said vaults afford perfect protection. 


2. And from so making other statements and representations of 
like import. 
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3. And from using certificates of “Warranty” or “Guaranty” in 
connection with the sale, or offering for sale of such vaults, unless 
it clearly appears therein that such certificates refer to the care, skill, 
mechanism, and materials used in the construction of said vaults, and 
to tests made to determine whether they leak, and not to their dura- 
bility as to remaining airtight, verminproof, or waterproof when 
used for burial purposes. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 


BARLETTA MANUFACTURING AND PACKING 00. ET AL. 1003 


SyHabus 


In tHE Marrer oF 


ANNA R. BARLETTA, TRADING AS BARLETTA MANU- 
FACTURING AND PACKING COMPANY, AND HERCULES 
A. BARLETTA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2907. Complaint, Aug. 21, 1936—Decision, Apr. 10, 1937 


Where two individuals engaged in manufacturing, compounding, selling, and 
distributing a variety of flavoring extracts, in substantial competition with 
others engaged in the sale and distribution of such products— 

Represented, through labels affixed to the bottles of their said products, and 
containing Italian words and coat of arms, and through counter display 
eards furnished to purchasers thereof, upon which display cards were like- 
wise contained such words, that their said extracts were made, compounded 
and packaged by the Modern Italian Laboratory at Milan, Italy, and were 
imported into the United States, and that they had won a gold medal at 
an exposition held in Florence, Italy, in 19384 on account of excellence of 
their said products, and they were distributers of Italian-made extracts, 
facts being that, while samples compounded and made up by them in the 
United States and sent to exposition in Florence, Italy, in year in question 
were there displayed and awarded certificate of merit, their said extracts, 
labeled as aforesaid; were not made, prepared, compounded, or packed in 
Italy by any company, nor imported into the United States, but were made 
by said individuals at their place of business in New York City, and they 
were not distributors of extracts of Italian origin; 

With effect of misleading large number of Italian-Americans among the pur- 
chasing public, who distinctly prefer, as superior to such products produced 
in this country, flavoring extracts produced in Italy, into belief that in 
buying such domestic products, labeled and described as above set forth, 
they were purchasing the preferred imported extracts of Italian origin, and 
with capacity and tendency to mislead and deceive purchasing public into 
the belief that such extracts were prepared, compounded and packaged 
in Italy and imported into the United States, and to induce such public, 
acting in such erroneous belief, to buy their said products and thereby 
unfairly divert trade to them from competitors who rightly and truthfully 
represent their merchandise and do not, in any wise, falsely represent the 
same; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 


Mr. Astor Hogg for the Commission. 
Mr. Joseph M. Ficco, of New York City, for respondents. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Anna R. 
Barletta, an individual trading and doing business under the firm 
name of Barletta Manufacturing and Packing Company, and Her- 
cules A. Barletta, hereinafter referred to as the respondents, have 
been and are using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracraru 1. Said respondents, Anna R. Barletta, an individual, 
trading and doing business under the firm name and style of Bar- 
letta Manufacturing and Packing Company, and Hercules A. Bar- 
letta, husband of said Anna R. Barletta who has, or claims to have, 
some interest in said business the exact nature of which is to the 
Commission unknown, but who is in active charge of said business, 
have their office and principal place of business at 2100-2102 East 
177th Street, in the Borough of Bronx and city and State of New 
York. Respondents are now and, for more than one year last past, 
have been engaged in the business of manufacturing, compounding, 
selling, and distributing a variety of flavoring extracts. Respond- 
ents sell and distribute said products in commerce between and among 
the various States of the United States and the District of Columbia, 
causing said products, when sold, to be shipped from their place of 
business in the State of New York to purchasers thereof located in a 
State or States of the United States other than the State of New 
York. 

Par. 2. In the course and conduct of their business aforesaid, re- 
spondents are now, and for more than one year last past, have been 
in substantial competition with other partnerships and with other 
corporations, individuals, and firms engaged in the business of manu- 
facturing, selling, and distributing extracts in commerce between 
and among the various States of the United States and the District 
of Columbia. 

Par. 3. In the course and conduct of their business, as afore- 
said, the respondents manufacture, sell and distribute a large variety 
of flavoring extracts. To the bottles which contain said flavoring 
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extracts are affixed labels, containing a reproduction of what appears 
to be an Italian coat of arms and the following wording: 


Estratti Finissimi 
Prodotti Importati 
Strega 
Laboratorio Moderno 
Italiano 
Napoli Milano 
Italia 


The translation for the foregoing Italian wording is as follows: 


Finest Extracts 
Imported Products 
Strega 
Modern Italian Laboratory 
Naples Milan 
Italy 


Said representations made upon the labels, as aforesaid, indicate 
and imply to the members of the purchasing public that the said 
flavoring extracts are prepared, compounded and packaged by the 
National Chemical Laboratory at Milan, in Italy, and are imported 
into the United States. 

Respondents furnish counter display cartons to purchasers of their 
said flavoring extracts for use in displaying the same to the purchas- 
ing public. Upon said display cartons the following expressions ap- 
pear in large and conspicuous lettering: 


Estratti Finissimi Importati 
Premiati Con Madaglia D’Oro 
Laborator Moderno Italiano Napoli, Milano, Italia. 
Distributore: 
Barletta Mfg. & Packing Co., 
New York, N. Y. 
the translation thereof being: 
Finest Imported Extracts 
Premium with Gold Medal 
Modern Italian Laboratory—Naples, Milan, Italy 
Distributors 
Barletta Mfg. & Packing Co. 
New York, N. Y. 
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There is also furnished with said carton a display sign or card con- 
taining the following language: 
Premiata con Madaglia D’Oro 
Esposizione Campionaria, Firenze 1934 
Oh Boy! Oh Boy!! Oh Boy!!! 


What Flavor 
Try the Famous 
Italian Flavoring Extracts 


Barletta Mfg. & Packing Co. 
New York, N. Y. 
the Italian words on said sign meaning that the alleged “Italian fla- 
voring extracts” had won the Gold Medal at an exposition in Florence 
in 1984, 

In their said place of business the respondents display prominently 
in a glass frame a diploma on which are pictured manufacturing, 
agricultural and transportation scenes and symbolical figures depict- 
ing commerce and trades. The language on said diploma is as 
follows: 

Hsposizione Mostra Campionaria 
Diploma 
FIRENZE 1934—II 
de CROCE AL MERITO B MADAGLIO DI ORO 
conferido Barleta Manufacturing & Packing Co. 
NEW YORK CITY— 
Estratti finissimi per liquori, non alcoolici, 
sciroppi ed imitazione estratto di Vaniglia 


and followed by the several signatures of officers of the exposition. 
The translation of said language is as follows: 


COMMERCIAL EXPOSITION 
DIPLOMA 


FLORENCE 19384—XII 
of the Cross of Merit and Gold Medal 
conferred upon Barletta Manufacturing & Packing Co., New York City—Finest 
Wxtracts for non-alcoholic liquors, syrups of imitation extract of Vanilla. 
Par. 4. In truth and in fact said flavoring extracts are not pre- 
pared, compounded and packaged by a modern Italian laboratory 
in Naples or Milan, Italy; they are not imported into the United 
States by the respondents and distributed by them. Said extracts 
were not exhibited at any Italian exposition, and no medals or other 
distinctions were awarded to them. On the contrary, said flavoring 


BARLETTA MANUFACTURING AND PACKING CO. ET AL. 1007 
1003 Complaint 


extracts are prepared, compounded and packaged by the respondents 
in the State of New York. The said diploma was not awarded to 
the respondents because of the excellence of their products; but, on 
the contrary, said exposition was a charitable undertaking for the 
purpose of aiding a national association of families of soldiers killed 
in the Great War, and the products exhibited at said exposition were 
restricted solely to those produced within the limits of the province 
of Florence. Said diploma is in fact spurious in that it does not 
represent a bona fide award, but was bought by respondents through 
an alleged official of said exposition who had no authority to sell the 
same. 

Par. 5. There are among the purchasing public many Italian- 
Americans who show a preference for goods produced abroad, under 
the belief that they are superior to those produced in this country, 
said belief prevailing particularly in extracts and the like. These 
purchasers are led to believe that they are in fact buying an imported 
extract because of the fact that said labels and display cartons, cards, 
and diploma are printed in the Italian language and contain express 
representations that said flavoring extracts were manufactured in 
Italy and imported to this country. 

There are among respondent’s competitors many who sell both 
the domestic and imported products, and who, in the course and 
conduct of their business, honestly and truthfully represent their 
merchandise. 

Par. 6. The above and foregoing representations, as shown by 
the labels, display advertising and otherwise, used by respondents, as 
described in paragraph 3, have the capacity and tendency to, and do 
mislead and deceive the purchasing public into the belief that the said 
flavoring extracts so labeled and represented are prepared, com- 
pounded and packaged abroad, and imported into the United States, 
and have the capacity and tendency to, and do induce the said pur- 
chasing public, acting in such erroneous belief, to purchase respond- 
ents’ product, thereby diverting trade to the respondents from 
those of their competitors who do not misrepresent and falsely label 
their products; and in this manner respondents do substantial injury 
to competition in interstate commerce. 

Par. 7. The above acts and things done or caused to be done by 
the respondents, were and are each and all to the prejudice of the 
public and of respondents’ competitors, and constitute unfair methods 
of competition in interstate commerce within the meaning and intent 
of Section 5 of “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved 
September 26, 1914. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on the 2ist day of August 1936, issued 
and served its complaint in this proceeding upon the respondent 
Anna R. Barletta, an individual, trading as Barletta Manufacturing 
and Packing Company, and Hercules A. Barletta, charging them with 
the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondent’s answer thereto, testimony and other evi- 
dence in support of the allegations of the said complaint were intro- 
duced by Astor Hogg, attorney for the Commission, before W. W. 
Sheppard, a trial examiner of the Commission theretofore duly desig- 
nated by it, and in opposition to the allegations of the complaint by 
Joseph M. Ficco, attorney for the respondents. The said testimony 
and other evidence was duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and briefs in support of the 
complaint and in opposition thereto, and the Commission having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Anna R. Barletta is an individual trad- 
ing and doing business as Barletta Manufacturing and Packing 
Company, and Hercules A. Barletta is the husband of said Anna R. 
Barletta, and is one of the operators of the business of the concern, 
having charge of the management of said business and directing its 
sales policy. Their office and principal place of business is located 
at 2100-2102 East 177th Street, in the Borough of Bronx, city and 
State of New York. For several years last past respondents have 
been engaged in the business of manufacturing, compounding, selling 
and distributing a variety of flavoring extracts. They sel] and dis- 
tribute said products in commerce between and among the various 
States of the United States, and ship their products when sold from 
their place of business in the city of New York to the purchasers 
thereof located in the various States of the United States other than 
the State of New York. Respondents are now, and for more than 
one year last past have been in substantial competition with other 
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individuals, firms, partnerships, and corporations likewise engaged 
in the business of selling and distributing flavoring extracts in com- 
merce between and among the various States of the United States. 
Par. 2. Respondents, in offering for sale and selling their flavoring 
extracts in interstate commerce, affixed and affix to the bottles contain- 
ing such extracts, labels which bear an Italian coat of arms and the 
following wording: 
Estratti Finissimi 
Prodotti Importati 
Strega 
Laboratorio Moderno 
Italiano 
Napoli Milano 
Italia 


The English translation of the foregoing Italian wording is as 
follows: 
Finest Extracts 
Imported Products 
Strega 
Modern Italian Laboratory 
Naples Milan 
Italy 
* * * 
ESTRATTI FINISSIMI 
PRODOTTI INSUPERABILI 
STREGA 
LABORATORIO MODERNO 
Italiano Co. 
Premiati 
FIRENZE ITALIA 
MCMXXXIV 


The English translation of the above Italian language is as fol- 


lows: 
Finest extracts 


Insuperable products 
Modern Laboratory Italian Company 
Prize, Florence, Italy, 1934 
Premieta Croce al Merito e Medagilia d’Oro 
FIRENZE—1934 
Distributors 

Barletta Mfg. & Packing Co. 

New York, N. Y. 
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Respondents furnished counter display cards to the purchasers of 
their flavoring extracts for use in displaying the same to the pur- 
chasing public. Upon said cards the following expressions appear 
in large and conspicuous lettering: 

Estratti Finissimi Importati 
Premiata Con Medaglia D’Oro 
Laboratorio Moderno Italiano Napoli, Milano, Italia 
Distributore: 
. Barletta Mfg. & Packing Co., 
New York, N. Y. 

The English translation of the foregoing Italian wording is as 

follows: 
Finest Imported Extracts 
Premium with Gold Medal 
Modern Italian Laboratory—Naples, Milan, Italy 
Distributors : 
Barletta Mfg. & Packing Co., 
New York, N* Y. 

Par. 3. In and by such representations made by the respondents 
upon the labels affixed to the bottles of their flavoring extracts 
and on the display cards furnished as aforesaid, they represented 
to members of the purchasing public that the said flavoring ex- 
tracts were manufactured, compounded and packaged by the Mod- 
ern Italian Laboratory at Milan, Italy, and were imported into the 
United States, and that respondents had won a gold medal at an 
Exposition held in Florence, Italy, in 1934, on account of the excel- 
lence of their extracts, and that they were distributors of Italian 
made extracts. 

Par. 4. As a matter of fact said flavoring extracts so labeled and 
described were not manufactured, prepared, compounded or packed 
in Italy by any company, and are not and were not imported into 
the United States. Respondents are not distributors of extracts of 
Italian origin. On the contrary said flavoring extracts were com- 
pounded and made up wholly in the United States, and none of the 
extracts sold by respondents are of Italian origin. The evidence 
shows that in the year 1934 samples of respondents’ extracts were 
displayed at an Exposition held in Florence, Italy, and that as a 
result thereof the officials of the said Exposition awarded respond- 
ents a Certificate of Merit, but the samples so exhibited were com- 
pounded and made up in the United States and sent by respondents 
from the United States to such Exposition. All of the flavoring 
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extracts sold by respondents are manufactured by them at their 
place of business in New York City. 

Par. 5. There are a large number of Italian-Americans among 
the purchasing public in the United States who have a distinct 
preference for flavoring extracts produced in Italy, under the be- 
dief that such extracts are superior to those produced in this 
country. These purchasers are led to believe because of the state- 
ments contained on the labels, cartons, and other advertising litera- 
ture of respondents, and the fact that such representations are in 
the Italian language, that they are buying imported extracts of 
Italian origin for which they have a preference. To label a do- 
mestic extract as one of Italian origin causes such extract to have 
added sales value, and enables dealers in extracts so labeled to sell 
same more readily than would otherwise be the case. 

Par. 6. The above and foregoing representations have the ca- 
pacity and tendency to mislead and deceive the purchasing public 
into the belief that the said flavoring extracts are and were pre- 
pared, compounded, and packaged in Italy and imported into the 
United States, and have the capacity and tendency to induce the 
purchasing public acting under such erroneous belief to purchase 
respondents’ products, thereby unfairly diverting trade to the re- 
spondents from their competitors who rightfully and truthfully 
represent their merchandise and who do not in any wise falsely 
represent their products; and in this manner respondents do sub- 
stantial injury to competition in commerce, among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Anna R. 
Barletta and Hercules A. Barletta are to the prejudice of the public 
and of respondents’ competitors and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before W. W. Sheppard, an 
examiner of the Commission theretofore duly designated by it, in 
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support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondents, Anna R. Barletta and Hercules 
A. Barletta, individually and trading as Barletta Manufacturing and 
Packing Company, or trading under any other name or names, their 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of flavoring extracts or compounds in 
interstate commerce and in the District of Columbia, do cease and 
desist from: 

Representing, directly or indirectly, through the use of any foreign 
language, symbol, or picturization, or through any other means or 
device, or in any manner, that flavoring extracts compounded or 
manufactured in the United States are manufactured or produced in 
Italy or in any other foreign country and imported into the United 
States. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


PERFECTION STEEL BODY COMPANY, TRADING AS 
PERFECTION BURIAL VAULT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED JUNE 16, 19331 


Docket 2325. Complaint, Mar. 12, 1935—Decision, Apr. 12, 1937 


Where a corporation engaged in the manufacture of air-seal type, ferreous 
metal burial vaults, and in the sale thereof to jobbers and funeral directors 
and undertakers, in substantial competition with those engaged in the sale 
and distribution of metal, stone, concrete, cement, and other burial vaults 
in commerce between and among the various States— 

(a) Represented, through certificates of warranty and through magazines, 
booklets, circulars, and other advertising media having wide circulation 
among its customers and prospective customers in the several States, prior 
to, but not since, year 1932, that its said vaults were rust-resisting and 
waterproof and verminproof and had the capacity to resist corrosion, 
exclude water and other substances and vermin from entrance from the 
grave into the casket, and that its said vaults afforded perfect protection; 
and 

(b) Made use of warranties or guaranties, in connection with sale and offer 
of said vaults, under which, prior to, but not since, the year 1932, it under- 
took, irrespective of location or conditions in any plot of a cemetery where 
original vault was buried, and regardless of care or lack of care with which 
same was originally placed in the grave, to furnish a new vault without 
cost to the purchaser “upon proof of claim that this vault failed to give 
protection” ; 

Facts being that, while (1) its said vaults were made by it with great care, 
by skilled workmen, of specially processed and considerably more costly 
metals of highest grade and quality obtainable in domestic market, and, 
by their very nature, exclusive of air, moisture, vermin, and water until 
the natural process of rust and corrosion, to which they were resistant, 
but which they could not prevent, had advanced to stage of producing tiny 
holes or pits permitting penetration, (2) were equal to standard metal 
vaults made by responsible and reputable members of the industry in 
question, and were an established part of the funeral supply industry and 
a lawful subject for sale, purchase, and transportation in interstate com- 
merce, and (3), at time of sealing, were capable of sustaining weight of 
earth incident to burial and protecting remains from accelerated decay due 
to entrance of moisture, air, water, and vermin and other deleterious agents 
for period of years, depending upon underground and climatie conditions 
in particular locality, and below set forth conjunction of circumstances, no 
ferreous metal, buried, has absolute or predictable rate of corrosion, which 
varies with locality, particular underground conditions, and qualities and 
chemical content of different soils, all ferreous metal burial vaults will rust 
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and corrode after burial, irrespective of type of construction, corrosive 
properties of soil, and other conditions so vary in different sections that, 
while given metal vault, buried, would resist penetration for more than 
one hundred years in some sections, such resistance would not exceed more 
than eight or ten in highiy corrosive soils, ideal conjunction of conditions, 
which frequently does not obtain, must exist for air-seal principle to 
function as intended, and, due to climatic, geographical, chemical, and 
mineralogical conditions not subject to its control, no prediction could be 
made by anyone as to the period during which such yaults would con- 
tinue to protect casket and contents, as above set forth ; 

With capacity to mislead purchasers of said products, and with capacity and 
tendency to induce public to purchase and use same in the erroneous 
belief that the aforesaid various statements and representations as to 
resistance of metals involved to rust and corrosion, etc., and as to air- 
tight and other qualities of said products, and protection afforded, were 
true, and to divert trade unfairly to it from its said competitors : 

Held, That such acts and practices, under the circumstances set forth, were 
to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


Mr. EF. J. Hornibrook for the Commission. 
Mr. Herman L. Weisman, of New York City, for respondent. 


ComMPLaAINT 


Acting in the public interest and pursuant to the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission charges that 
the Perfection Burial Vault Company, a corporation, hereinafter re- 
ferred to as respondent, has been and is now using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and 
in violation of an Act of Congress approved June 16, 1933, known 
and designated as the “National Industrial Recovery Act”, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, states its charges in that 
respect as follows: 


Count 1 


Paracrary 1, The respondent, Perfection Burial Vault Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of Ohio, with its factory and principal place of 
business located in the city of Galion in said State. It is now, and 
for several years last past, has been engaged in the business of manu- 
facturing and selling metal grave vaults used to encase a coffin in 
the burial of the dead, to purchasers thereof, many of whom reside 
outside the State of Ohio, and when orders are received therefor, 
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they are filled by respondent by shipping the same from the said 
city of Galion, State of Ohio, into and through other States of the 
United States to the respective places of business or residences of 
such purchasers. 

Par, 2. In the course and conduct of its said business, respondent 
is In competition with other individuals, copartnerships, and corpo- 
rations engaged in the sale and transportation of metal, stone, con- 
crete, cement, and other grave vaults between and among various 
States of the United States. 

Par. 3. Respondent sells and ships said grave vaults, as aforesaid, 
to jobbers, funeral directors, and undertakers, the last two of which 
sell the same to ultimate purchasers thereof for use in the burial of 
their dead. 

Par. 4. Respondent issues with each vault for delivery to ultimate 
purchasers thereof and they are so delivered, a written purported 
warranty which provides in substance: 


Perfection Burial Vault Company 

Fifty Year (50) Warranty Certificate No —~_-- 

The Perfection Steel Body Company, manufacturer of Perfection Steel Burial 
Vaults, hereby warrants that: 

1. This vault is made of 12 gauge metal, has been constructed by skilled 
workmen, has been tested by being submerged under pressure, and upon careful 
inspection was found to be free from any defects in material and workman- 
ship, and to be waterproof and airtight. 

2. When properiy closed, it will protect the casket and its contents against 
entrance of water from external sources for a period of fifty years, and ‘the 
underground service and protection to the contents of this vault will not be 
impaired by rust or corrosion for at least fifty years. 

3. Upon proof of claim that this vault within fifty years from the date of 
interment failed to give this protection against the effects of rust, or corro- 
sion and the entrance of water from external sources, the manufacturer will 
replace it without cost to the purchaser. 

This agreement is a valid warranty of protection and replacement as applied 
COA VOUIGE 2: 2 aiLerred. kts = Gay OL 222t = 19____, from the date of said 
interment as countersigned by the funeral director below. 

In witness whereof the corporate seal and signature of the President, duly 
authorized by the Board of Directors are affixed. 

Countersigned The Perfection Burial Vault Company, 
Funeral Director Division of the Perfection Steel Body Company, 
Galion, Crawford County, Ohio. 
H. Couen, President. 


Par. 5. The statements and representations described in the pre- 
ceding paragraph are false and misleading in that respondent’s said 
grave vaults will not remain waterproof and airtight for a period of 
fifty years; that in many instances said vaults are not waterproof 
and airtight or either at the time of sale to the ultimate purchasers 
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thereof; that in many instances when closed as directed it will not 
protect the casket and its contents against entrance of water from 
external sources for a period of fifty years; that the underground 
service and protection to the contents of said vaults will often become 
impaired by rust and corrosion in many soils of the United States 
within a period of fifty years; that respondent’s said vaults are 
made of metals which will corrode; there is a vast difference in the 
corrosive properties of soils throughout the United States, in some 
soils respondent’s said vaults will corrode and pit in a period of 
from three to ten years and in others from ten to twenty years; 
whether respondent’s said vaults or the materials of which they are 
made will last under burial conditions in any soil for a period of fifty 
years has never been determined; in many soils respondent’s vaults 
will corrode and pit so as to let water into them; in many soils they 
will corrode and rust so as to cave-in or collapse; respondent’s said 
vaults when buried underground are not airtight and waterproof 
and will, and often do, permit air and water to enter therein. Either 
air or water entering respondent’s vault, when buried underground, 
promote and cause disintegration of the coffin and body encased 
therein. Water often enters the graves of the dead, the mechanism 
provided by respondent for sealing their said vaults will not at all 
times prevent the entrance of water into the same. 

The terms “waterproof” and “airtight” as used by respondent as 
aforesaid, mean to the ultimate purchaser thereof a watertight, air- 
tight vault, a vault which will not permit water or air to enter the 
same and which will endure as such under burial conditions. The re- 
spondent’s said vaults are not waterproof or airtight as the terms are 
understood by ultimate purchasers thereof. Water or air may seep 
into or enter the said vaults through the joints, holes, fastenings, or 
flanges thereof, or through pit holes due to rust or corrosion, or due 
to collapse or bending of the vaults. One hole the size of a pin ap- 
pearing in the hood of said vaults will destroy the sealing thereof 
and permit water, if there is water in the grave, to enter the same. 
The exhumation of bodies after burial is so rare as to make these 
certificates of warranty worthless to a vast majority of purchasers 
of these vaults for the reason that no opportunity is afforded them in 
which to ascertain whether such vaults are or have been airtight or 
waterproof, or whether same will corrode, pit, or rust. These said 
purported warranties are not warranties, but are merely sales per- 
suaders under the terms of which respondent will rarely, if ever, 
be called upon to replace said vaults in instances where the same are 
entirely defective, not waterproof or airtight. It is false and mis- 
leading for respondent to call them warranties or to issue them at all. 
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Par. 6. Each and all of the said false and misleading statements 
and representations used by respondent as set out in paragraph 4 
herein have and have had the capacity and tendency to induce the 
public to purchase and use said respondent’s said grave vaults in the 
belief that they are true, and have and have had the tendency and 
capacity to divert trade from said competitors of respondent. 

Par. 7. The acts and practices of respondent above set forth are 
all to the prejudice of the public and to respondent’s said competitors 
and constitute unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Count 2 


ParAGRAPH 1. Respondent is a corporation organized and existing 
under and by virtue of the laws of the State of Ohio, with its factory 
and principal place of business located in the city of Galion, in said 
State. Respondent is now and for several years last past, has been 
engaged in the business of manufacturing, selling, and distributing 
metal grave vaults, used to encase coffins in the burial of the dead, to 
purchasers thereof, located at points in the State of Ohio, and at 
points in various other States of the United States, and causes said 
products when so sold-to be transported from its principal place of 
business in the city of Galion, State of Ohio, to the purchasers 
thereof in the State of Ohio and to other purchasers thereof in other 
States of the United States and in the District of Columbia at their 
respective places of business, and there is now and has been for sev- 
eral years last past a course of trade and commerce by the said 
respondent in said products in the State of Ohio and between and 
among the States of the United States and in the District of 
Columbia. 

Par. 2. As grounds for this paragraph of this complaint, the Fed- 
eral Trade Commission reiterates, adopts, and relies upon all matters 
and things set out in paragraphs 2 to 7, inclusive, of count 1 hereof 
to the same extent as though each and all of the allegations thereof 
were set out at length and in full in this paragraph. 

Par. 3. On November 4, 1933, under and pursuant to the provisions 
of the National Industrial Recovery Act, the President of the United 
States made, issued, and approved a Code of Fair Competition for the 
Funeral Supply Industry, which became effective on the tenth day 
thereafter. The respondent herein was a party to and signatory of 
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such Code of Fair Competition, and such Code is now in full force 
and effect as to this respondent. 

The said National Industrial Recovery Act, Section (3), Para- 
eraph (B), provides: 

If the President shall have approved any such Code, the provisions of such 
Code shall be the standards of fair competition for such trade or industry, 
or supervision thereof. Any violation of such standards in transaction in or 
affecting interstate or foreign commerce shall be deemed an unfair method of 
competition in commerce within the meaning of the Federal Trade Commission 
Act, as amended; but nothing in this title shall be construed to impair the 
powers of the Federal Trade Commission under such Act, as amended. 

In Article IX, under the heading of “Trade Practice” of said 
Code, appears the following: 

1. The following practices constitute unfair methods of competition and are 
prohibited ; 

To resort to or indulge in practices which are prejudicial to the public inter- 
est such as 

Misbranding, 

Misrepresentation in branding, 

Labeling, Selling, and Advertising. 

(W) Nothing in this Code shall limit the effect of any adjudication hy ihe 
courts or holdings by the Federal Trade Commission on complaint, finding and 
order, that any practice or method is unfair providing that such adjudication 
herewith is not inconsistent of any provision of the Act or of this Code. 

Notwithstanding the said provisions of said Code of Fair Competi- 
tion, respondent has continued to and does, use said methods of com- 
petition hereinabove alleged and described, and has resorted to or 
indulged in the practices of misrepresentations in branding, labeling, 
selling, and advertising its said vaults in the manner hereinabove set 
forth. 

Par. 4. The above alleged methods, acts and practices of the re- 
spondent are and have been in violation of the standards of fair com- 
petition as set forth in said Code of Fair Competition for the said 
Funeral Supply Industry of the United States. Such violation of 
such standards in the aforesaid transactions in interstate commerce 
and in other transactions which affect interstate commerce in the 
manner set forth above are in violation of Section (3) of the National 
Industrial Recovery Act and they are unfair methods of competition 


in commerce within the meaning of the Federal Trade Commission 
Act, as amended. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on the 12th day of March i935, issued 
and served its complaint in this proceeding upon respondent, Perfec- 
tion Steel Body Company, a corporation, trading as Perfection Burial 
Vault Company, charging it with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, a stipulation as to the facts was agreed upon by and 
between W. T. Kelley, Chief Counsel for the Commission, and re- 
spondent, by which it was agreed that, subject to the approval of the 
Federal Trade Commission, the statement of facts so agreed upon 
should be taken as the facts in this proceeding and in lieu of testi- 
mony in support of the charges stated in the complaint or in opposi- 
tion thereto. It was further agreed that the said Commission might 
proceed upon such statement of facts, including inferences drawn 
from said stipulated facts, to issue its report, stating its findings as to 
the facts and conclusion based thereon, and enter its order disposing 
of the proceeding, without the presentation of argument or the filing 
of briefs. Said stipulation as to the facts has been duly filed in the 
office of the Commission and approved by it. Thereafter, the pro- 
ceeding came on for final hearing before the Commission on said 
complaint, the answer thereto, and the statement of facts as agreed 
upon in lieu of testimony, briefs, and arguments having been waived, 
and the Commission having duly considered the same and being fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent named above as Perfection Burial Vault 
Company, is in truth the Perfection Steel Body Company, a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Ohio. The lawful trade name of respondent is Perfection 
Burial Vault Company. Respondent’s factory and principal place 
of business is located in the city of Galion in said State. It is now, 
and for several years last past has been engaged, among other things, 
in the business of manufacturing and selling metal grave vaults used 
to encase coffins in the burial of the dead, to purchasers thereof, many 
of whom reside outside of the State of Ohio. When orders are re- 
ceived therefor, they are filled by respondent by shipping the vaults 
from the said city of Galion, State of Ohio, into and threugh other 
States of the United States to the respective places of business or 
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residences of such purchasers. Respondent calls its said vaults the 
“Perfection Steel Burial Vaults.” Respondent has built up a very 
substantial business in this product. 

Par. 2. In the course and conduct of its said business respondent 
is in substantial competition with other individuals, copartnerships, 
and corporations engaged in the sale and transportation of metal, 
stone, concrete, cement, and other grave vaults, in commerce between 
and among various States of the United States. 

Par. 3. Respondent sells and ships said grave vaults, es aforesaid, 
to jobbers, funeral dire¢tors, and undertakers, the last two of which 
sell the same to ultimate purchasers thereof for use in the burial of 
their dead. 

Par. 4. A. corpse, either embalmed or not embalmed, is in the proc- 
ess of decay and disintegration at the time of its burial. The process 
of embalming is the method of injecting certain fluids into the corpse, 
for the purpose of delaying such decay and disintegration only for a 
temporary period of time, not permanently. The function of a metal 
burial vault is further to delay such process of decay and disintegra- 
tion by preventing acceleration of such process through the entrance 
of water and other deleterious substances from the grave into the 
casket. 

Par. 5. The burial vaults manufactured by Perfection Burial Vault 
Company are made with great care by skilled workmen, of United 
States Standard 12 gauge metal. They are useful, proper and suit- 
able receptacles for the interment of the dead; and are equal to the 
standard metal vaults manufactured by the reputable and responsible 
members of the metal vault industry. Such metal vaults are an 
established part of the funeral supply industry and may be lawfully 
sold, bought, and transported in interstate commerce. 

Par. 6. Ferreous metals called Armco Ingot iron and copper bear- 
ing steel are used by respondent in the manufacture of its said burial 
vaults. These metals are specially processed and rolled from the 
highest grade and quality of metals which can be obtained by re- 
spondent in the domestic market for the manufacture of its burial 
vaults. Their cost is considerably higher than the cost of ordinary 
commercial steel. They are fabricated under the best, modern, scien- 
tifically controlled steel-making processes which reduce impurities 
and tend to increase their durability in underground service. Their 
manufacturers are of recognized responsibility and integrity and 
make rigid inspection and tests of each sheet of said metal before 
shipment to the respondent. These metals, by their very nature, will 
exclude air, moisture, vermin, and water until the natural process of 
rust and corrosion, which these metals will resist but can not prevent, 
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has advanced to the stage of producing tiny holes or pits which will 
permit penetration of said metals. 

Par. 7. There is a vast difference in the corrosive properties of 
soils found in the cemeteries in the various parts of the United States 
and also a great difference in the surface and subsurface drainage 
conditions in various sections of the country. 

Par. 8. All burial vaults made of ferrous metals will rust and cor- 
rode aiter burial underground. No ferrous metal, buried under- 
ground, has an absolute or predictable rate of corrosion. Such rate 
will vary with the locality, with particular underground conditions, 
and with the qualities and chemical content of different soils. 

Par. 9. There is no material yet known or devised, adaptable for 
construction into a receptacle useful in the burial of the dead, which 
when placed underground, would not in time deteriorate and cease 
to resist penetration of air, moisture, water, or vermin. The rate of 
deterioration would be slow in some soils and more rapid in others, 
depending upon the climatic conditions of the locality and the chemi- 
cal and mineral composition and content of the soil in a particular 
place. 

Par. 10. The process of deterioration above referred to would af- 
fect every type of metal vault irrespective of whether its type of con- 
struction involved closing upon the so-called air-sealing or diving- 
bell principle, or depended upon mechanical locks or clamps. No 
principle of mechanics or physics, no process of construction and 
joinder of metals, and no method for sealing metal burial vaults are 
available to enable any manufacturer thereof to warrant or predict 
that such vaults, when placed underground, would endure as air- 
tight, vermin proof and waterproof for any fixed or stated period 
of time. 

Par. 11. In many sections of the United States, the corrosive prop- 
erties of the soil and other conditions are such that a United States 
Standard 12 gauge metal vault placed underground would resist 
penetration for a period of more than one hundred years; in some of 
the more corrosive soils in the United States a similar vault would 
resist such penetration by corrosion for only fifty years, while in still 
other highly corrosive soils penetration would be accomplished within 
eight to ten years. 

Par. 12. The Perfection Burial Vault is what is known in the 
trade as an air-seal vault. It consists of two parts (1) a pan (or 
base) and (2) a hood (dome or top) and operates on the principle 
of a diving bell. The confined air in the inverted airtight dome is 
supposed to resist the entrance of water rising from below. The 
top and sides of the hood are made of one piece of iron. The pan 
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is also made of one piece of iron. The entire base resembles an in- 
verted pan. Small raised portions, or bosses hold the bottom of the 
casket a fraction of an inch above the top of the pan. The bottom 
rim or flange of the hood (dome or top) rests on the outside flange 
of the pan, the width of the metal from the grave floor. This type 
of vault is not airtight or waterproof until sealed by water to the 
level of the highest point on the rim of the inverted dome which 
rests on the flange of the pan. Water rising from the bottom in the 
grave forces the air from the cavity under the base through holes 
at each corner of the pan, into the hood. As the pressure of the 
outside water increases, the resistance of the compressed air increases, 
and, in theory the vault is sealed against the further entrance of 
water to the extent that it will not reach the casket within. The 
mechanism provided by respondent for sealing said vaults will not 
at all times prevent the entrance of water into said vaults, with 
resulting damage to the coffin and body placed therein. In addition, 
in order for them to remain waterproof for any considerable length 
of time, they must be buried and remain buried under ideal condi- 
tions, which are: 

1. An airtight hood, 

2. A level base, 

3. The air space underneath the pan must not be occupied by dirt 
er other materials that will reduce the amount of air to be forced 
into the dome, 

4. There must be no appreciable change of temperature in the 
grave from that obtaining when the vault is first buried, 

5. There must be no appreciable changes in atmospheric pressure. 

These said “ideal” conditions do not obtain in a large number of 
cases of burial where said vaults are used. 

Par. 13. Respondent’s metal vaults, at the time of their sale, are 
capable of sustaining and will sustain the weight of earth incident to 
burial. 

Par. 14. Respondent’s metal vaults at the time of their sale are 
capable of protecting and will protect the remains within the casket 
from accelerated decay and decomposition due to the entrance from 
the grave into the casket of moisture, water, vermin, or other dele- 
terious agents for a period of years depending upon the underground 
and chmatic conditions in the locality where any such vault is used 
and the conditions mentioned in paragraph 12 above. 

Par. 15. No prediction can be made by anybody as to the period 
within which respondent’s vaults will continue after burial to pro- 
tect the casket and its contents from accelerated decay and decom- 
position, because climatic, geographic, chemical, and mineralogical 
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conditions, not subject to respondent’s control, determine the duration 
of such period. | 

Par. 16. Instances of disinterments are rare when compared with 
the total number of burials, but disinterments are not unusual occur- 
rences. Changes in a cemetery, or removal of a section of a cemetery 
or even of an entire cemetery necessitates disinterments followed by 
reburial in some other cemetery. Disinterments are often brought 
about by the wishes of surviving relatives to change to better or dif- 
ferently located burial plots or to some different plot or cemetery 
where other members of the same family are buried. Such disinter- 
ments are followed by reburial. Irrespective of the actual state of 
decay and disintegration of the remains within the casket when dis- 
interment of the vault takes place, surviving relatives concerned in 
the reburial have a proper interest as to whether the conditions of 
the original vault makes reburial thereof practical or whether such 
receptacle needs to be replaced. 

Par. 17. At the time when the complaint herein (dated March 12, 
1935) was issued and since about May 1, 1932, respondent offered to 
issue, and from time to time did issue, incident to the sale of its 
burial vaults, a warranty, offering under stated conditions, to furnish 
a new vault without cost, irrespective of the location of or condi- 
tions in any plot or cemetery where the original vault was buried, 
and regardless of the care or lack of care with which the same was 
originally placed in the grave; said warranty reciting that: 

1. This Vault is made of 12 gauge metal, has been constructed by skilled 
workmen, has been tested by being submerged under pressure, and upon care- 
ful inspection was found to be free from any defects in material and 
workmanship. 

2, Upon proof of claim that this Vault failed to give protection, the manu- 
facturer will replace it without cost to the purchaser. 

Par. 18. Respondent has a legitimate interest in making known to 
the undertakers and dealers in funeral supplies who purchase its 
burial vaults for resale and to the ultimate purchasers of said vaults, 
its willingness, without cost, to furnish a new vault under the con- 
ditions stated in such warranty. 

Such warranty is of value to the recipients thereof, any one of 
whom may some time after original burial find it necessary to 
arrange for reburial, after disinterment, in some other plot or 

cemetery. 

Par. 19. Respondent has made and issued said certificates of war- 
ranty in good faith and is, and at all times has been, financially 
able, ready, and willing to comply fully with, and perform the full 
terms of, its certificates of warranty. 
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Par. 20. Prior to 1932, but not since that year, including the period 
since the filing of the complaint herein, respondent did represent in 
certificates of warranty, substantially fitters from the certificate 
above referred to, and in magazines, booklets, circulars, and other 
advertising media, having a wide interstate circulation among its 
customers and prospective customers residing in the several States of 
the United States, in connection with the sale and promotion of the 
sale of its said burial vaults, in substance, that its said vaults were 
rust-resisting, waterproof and verminproof and had the capacity to 
resist corrosion, exclude water and other substances, and vermin from 
entrance from the grave into the casket. 

Respondent, in 1932, and prior to the issuance of the complaint 
herein, dated March 12, 1935, has voluntarily abandoned, and in the 
usual course of business ceased to use, and it does not now make, issue, 
or use, the above representations or statements, or any of them, either 
in certificates of warranty or in any advertising media or in any 
other manner. 

Par. 21. Respondent’s use of representations to the effect that its 
burial vaults would, under all underground conditions, remain water- 
proof, rust-resisting and verminproof, had the capacity to mislead 
the purchasers of said vaults. Because of the great variation in 
the corrosive properties of soils in different sections of the country 
and in the subterranean water-level conditions and the surface drain- 
age conditions, and also because of the conditions set forth in para- 
graph 12 hereof, any universal representation as to the endurance 
qualities of said vaults in underground service is inaccurate and 
misleading. 

Par. 22. The following statements and representations made by 
the respondent, its agents, employees and representatives, in con- 
nection with the offering for sale or selling in interstate commerce 
the types of ferrous metal burial vaults, above described, in certifi- 
cates of warranty and in advertising, to the effect that: 

1. The metal of which respondent’s vaults are made is able, for 
a stated period of fifty years, or for any fixed or stated period of 
time, to resist rust and corrosion or the effects thereof when placed 
underground ; 

2. The Std vaults will remain airtight, verminproof, or water- 
proof for any fixed or stated period of time after being placed 
underground; 

3. Or any other representation of like import; 

4. And the use of certificates of warranty such as described in 
paragraph 20 hereof in aid of the sale of said vaults, 
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are untrue, deceptive, and misleading, and have and have had the 
capacity and tendency to induce the public to purchase and use re- 
spondent’s vaults under the erroneous belief that said statements and 
representations are true and have and have had the tendency and 
capacity to unfairly divert trade to respondent from its competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent under the 
conditions described in the foregoing findings, are to the prejudice 
of the public and of respondent’s competitors. They are unfair 
methods of competition in commerce and constitute violations of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
and the stipulated facts filed herein, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That respondent, Perfection Steel Body Company, a 
corporation, trading as Perfection Burial Vault Company, its officers, 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of ferrous meta] burial vaults in inter- 
state commerce or in the District of Columbia, forthwith cease and 
desist from: 

1. The use of representations in certificates of warranty or guaranty 
in advertising, or in any other manner, to the effect that: 


(a) The metal of which respondent’s vaults are made is able for 
a stated period of 50 years, or for any fixed or stated period 
of time, to resist rust and corrosion, or the effects thereof, 
when placed underground. 

(6) The said vaults will remain airtight, verminproof, or water- 
proof for any fixed or stated period of 50 years, or for any 
fixed or stated period of time, after being placed under- 
ground. 

(c) Or any other representation, of like import. 
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2. And from using certificates of “Warranty” or “Guaranty” in 
connection with the sale, or offering for sale of such vaults, unless it 
clearly appears therein that such certificates refer to the care, skill, 
mechanism, and materials used in the construction of said vaults, and 
to tests made to determine whether they leak, and not to their dura- 
bility as to remaining airtight, verminproof, or waterproof when used 
for burial purposes. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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PAUL GREENBERG, DOING BUSINESS AS BEVERLY 
PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2644. Complaint, Dec. 5, 1935—Decision, Apr. 14, 1937 


Where an individual engaged in the sale and distribution among the various 
States of certain medicinal preparations known and described, respectively, 
as “Beverly Femin Tablets” and “Beverly Menses Tablets,’ in substantial 
competition with others engaged in sale and distribution among the various 
States and in the District of Columbia of various preparations similar in 
kind, and of preparations intended for and adapted to the purposes and 
uses for which his said products were adapted, and including among his 
said competitors those who do not make such false and misleading repre- 
sentations as made by said individual as hereinbelow set forth, but truth- 
fully and accurately state the purposes for which their said products may 
be used and the effects thereof; in advertising his said preparations in 
newspapers and magazines circulated to the purchasing public in various 
parts of the United States, and, chiefly, through circular letters and other 
advertising material distributed to purchasing public in the various States 
by mail or otherwise— 

(a) Represented that said “Beverly Femin Tablets” preparation constituted an 
effective, potent, and powerful antiseptic and germicide for use by women 
in preventing and destroying germ life causative of female and sexual 
diseases, and for use in promoting feminine hygiene by reason of such 
properties, and was a cure, remedy, or competent and adequate treatment 
for leucorrhea and ceryicitis, and could be used safely and without fear 
of harmful results, and, by innuendo and suggestion, that said preparation 
was a contraceptive which gave absolute protection and could be depended 
upon for such purpose without limitation, and that one “Prof. John R. 
Baker, M. A., Ph. D., of Oxford University” had established the fact, 
through investigations as to the antiseptic powers of feminine hygiene 
preparations on the market, that said tablets represented the furthest 
advance in vaginal therapy, and, through statements attributed to them 
by purported quotations, that physicians had endorsed and recommended 
such tablets, facts being said preparation was not an effective, potent, 
and powerful germicide under conditions of use when employed by women 
to prevent and destroy germ life, nor a proper or effective treatment for 
aforesaid diseases, and could not be used safely and without fear of 
harmful results as a germicide, due to fact that infection, preventable 
through use of an effective germicide, might result by reason of said 
preparation’s ineffective and limited action in such respect, and said 
preparation was not a dependable contraceptive under all conditions or in 
all cases, and did not afford positive protection as such, in view of the 
nature of the circumstances attending the use thereof, and representations 
and intimations that it might be depended upon absolutely in such respect 
were inaccurate, greatly overdrawn and misleading; and 
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(b) Represented, as aforesaid, that his said preparation “Beverly Menses 
Tablets” was a cure, remedy, or competent and adequate treatment for 
diseases peculiar to women, and especially for delayed, painful, and sup- 
pressed menstruation, and that its action in such respects was certain, and 
that it was harmless and produced no distressing after-effects, and, by 
innuendo and suggestion, that said preparation was an abortifacient and 
could be absolutely depended upon for \such purpose, facts being said 
medicine was not a cure, remedy, or competent and adequate treatment 
for such diseases generally, or for delayed, painful, or suppressed menstrua- 
tion, use thereof might be harmful and produce distressing after-effects, it 
was not an abortifacient and could not be depended upon for such pur- 
pose, and was of no effect in many diseased and abnormal conditions of 
the feminine organs, nor effective in the treatment of the underlying 
causes of many female troubles and diseases, and his said representations 
in regard thereto were inaccurate and much too broad and inclusive to 
express true therapeutic effects thereof; 

With tendency and capacity to confuse, mislead, and deceive members of the 
public as to the properties and therapeutic effects of said medicines in the 
particulars hereinbefore set forth, and to cause and induce them to buy 
and use the same because of the erroneous belief thus engendered, and to 
divert trade to him from competitors engaged in sale of preparations of 
the same or similar kind or adapted to and used for the legitimate pur- 
poses for which he recommended his said products as aforesaid, and with 
result, through suggestions and innuendos above set forth, of supplying 
merely added inducements for purchase and use of said products, and 
giving added sales appeal, to the disadvantage of similar preparations not 
thus represented : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan and Mr. Robert S. Hall, trial exam- 
iners. 
Mr. Harry D. Michael for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Paul Greenberg, 
doing business under the name and style of Beverly Products Com- 
pany, has been and is using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarn 1. That said respondent, Paul Greenberg, doing busi- 
ness under the name and style of Beverly Products Company, is now 
and has been engaged for more than one year last past in the sale 
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and distribution in interstate commerce of certain preparations de- 
signed and intended for the use of women and represented as having 
certain therapeutic, medicinal, or antiseptic and germicidal functions, 
which said preparations are known and described, respectively, as 
Beverly Femin Tablets and Beverly Menses Tablets, the last named 
being in two forms called “Standard” and “Triple X Formula,” 
respectively. The office of respondent, doing business as aforesaid, 
and principal place of business is and has been located in the city of 
Springfield, in the State of Massachusetts. Said respondent, in the 
course and conduct of his said business, causes the said preparations 
sold by him to be transported in interstate commerce from his said 
place of business in Massachusetts to, into, and through States of the 
United States other than Massachusetts to various and numerous per- 
sons in such other States to whom such preparations are or have been 
sold. 

Par. 2. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are and 
have been engaged in the sale and distribution in interstate commerce 
of preparations similar in kind to those of respondent or intended for 
and adapted to the ostensible uses for which respondent’s said prepa- 
rations are recommended as hereinafter set out. Such other indi- 
viduals, firms, and corporations have caused and do now cause their 
said preparations when sold by them, to be transported from the 
various States of the United States where they are located, to, into 
and through States other than the State of origin of the shipment 
thereof. Said respondent has been, during the aforesaid time, in 
competition in interstate commerce in the sale of his said preparations 
with such other individuals, firms, and corporations. 

Par. 8. That respondent, in connection with the sale of his said 
preparations as aforesaid, has made use of advertisements inserted in 
newspapers and other publications circulated to the purchasing public 
in various parts of the United States. He also has advertised and 
does now advertise his said preparations by means of circular letters 
and other advertising material which he causes to be distributed to the 
purchasing public in various States of the United States by mail or 
otherwise. 

Par. 4. By the means aforesaid respondent has represented or does 
represent that said preparation known as Beverly Femin Tablets is 
an effective, potent, and powerful antiseptic and germicide for use by 
women in preventing and destroying germ life, causative of female 
and sexual diseases, and for use in promoting feminine hygiene. It 
has been or is represented by respondent or implied from representa- 
tions made by him that said preparation is a cure, remedy, or compe- 
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tent and adequate treatment for leucorrhea and cervicitis. It is fur- 
ther so represented that said preparation can be used safely and with- 
out fear of harmful results. 

In truth and in fact, said preparation is not an effective, potent, 
and powerful antiseptic or germicide, particularly under the condi- 
tions of use, for the purposes recommended. It does not have such 
germicidal properties as to destroy the germs causative of venereal 
diseases nor does it constitute a proper or effective treatment for such 
diseases or for leucorrhea or cervicitis. Moreover, said preparation 
cannot be used safely and without fear of harmful results because of 
its ineffective and limited action as a germicide, the use of which, in 
cases of exposure, results in infection that might be prevented by an 
effective germicide. 

By the means aforesaid, respondent, by innuendo and suggestion, 
makes representations which imply that said preparation is a contra- 
ceptive, that it gives absolute protection agaisnt pregnancy and that 
it can be depended upon for such purpose without limitation. In 
truth and in fact, said preparation is not a dependable contraceptive 
under all conditions or in all cases nor does it afford positive protec- 
tion against pregnancy. The use of said preparation cannot be 
depended upon to destroy all of the spermatozoa that may be present 
in the female organ after copulation. 

By the means aforesaid, respondent also represents or implies that 
an investigation conducted by Prof. John R. Baker of Oxford Uni- 
versity disclosed that Beverly Femin Tablets represented “the furthest 
advance in vaginal therapy” when, in truth and in fact, Prof. Baker 
made no investigation involving said preparation as such and did not 
mention Beverly Femin Tablets in his report. 

By the means aforesaid, respondent represents that numerous 
doctors have recommended Beverly Femin Tablets in accordance with 
their statements supposedly quoted in respondent’s literature when, 
in truth and in fact, respondent’s preparation, Beverly Femin Tablets, 
was not mentioned in the statements of the doctors whose ostensible 
statements are quoted by respondent. 

Par. 5. That respondent, by the means aforesaid, represents that 
said preparation, Beverly Menses Tablets, is a cure, remedy or com- 
petent and adequate treatment for diseases peculiar to women and 
especially for delayed, painful, and suppressed menstruation; that its 
action is certain and that it is harmless and produces no distressing 
after-effects. That, in truth and in fact, said preparation is a mere 
temporary palliative and its use cannot be depended upon to relieve 
said conditions nor is it effective in cases of the kind produced by 
many abnormal conditions and diseases. Moreover, the use of said 
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preparation is not harmless nor is it true to state that it produces no 
distressing after-effects but, on the other hand, its use may be 
harmful. 

By the means aforesaid, respondent, by innuendo and suggestion, 
makes representations which imply that said preparation is an abor- 
tifacient and that it can be absolutely depended upon for that purpose 
and that it will produce such results when, in truth and in fact, such 
is not the case. 

Par. 6. That the representations of respondent as aforesaid have 
had and do have the tendency and capacity to confuse, mislead, and 
deceive members of the public in the particulars as aforesaid and to 
cause and induce them to buy and use respondent’s said preparations 
because of the erroneous beliefs engendered as above set forth, and to 
divert trade to respondent from competitors engaged in the sale of 
preparations of the same or similar kind as those sold by respondent 
or of those adapted to and used for the purposes, or some of them 
for which respondent recommends his said preparations as aforesaid. 
There are, among the competitors of respondent, those who in no 
wise make the same or similar false and misleading representations 
as made by respondent as herein set out and who truthfully and 
accurately state the uses for which such preparations may be used 
and the effects thereof. 

Par. 7. The above acts and things done by respondent are all to the 
injury and prejudice of the public and the competitors of respondent 
in interstate commerce, within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Finprncs as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on December 5, 1935, issued and 
served its complaint in this proceeding upon respondent, Paul 
Greenberg, doing business under the name and style of Beverly 
Products Company, charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint, and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Harry D. 
Michael, attorney for the Commission, before John J. Keenan and 
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Robert S. Hall, examiners of the Commission, theretofore duly 
designated by it, respondent having failed to introduce testimony 
and other evidence in opposition to the allegations of the complaint; 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence, and 
brief in support of the complaint, respondent having failed to file a 
brief, although given an opportunity so to do, and having failed to 
appear at the time and place set for oral argument after due notice 
thereof; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Paul Greenberg, doing business under 
the name and style of Beverly Products Company, was, at the time 
of issuance of the complaint herein, and for more than three years 
prior thereto, engaged in the sale and distribution in commerce be- 
tween and among the various States of the United States of certain 
medicinal preparations known and described, respectively, as Beverly 
Femin Tablets and Beverly Menses Tablets. In the conduct of said 
business as aforesaid, respondent had his office and principal place of 
business in the city of Springfield, in the State of Massachusetts. 
His last office address in said city and State was 66 Vernon Street. 
Said respondent, in the course and conduct of his said business, 
caused the said preparations sold by him to be transported in com- 
merce from his said place of business in Massachusetts to, into and 
through States of the United States, other than Massachusetts, to 
various and numerous persons in such other States to whom such 
preparations had been sold. 

Par. 2. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States are and have 
been engaged in the sale and distribution in commerce between and 
among the various States of the United States, and in the District of 
Columbia, of preparations similar in kind to said preparations so 
sold by respondent and of preparations intended for and adapted to 
the purposes and uses for which respondent’s said preparations are 
adapted. Such other individuals, firms, and corporations have 
caused and do now cause their said preparations, when sold by them, 
to be transported from the various States of the United States, where 
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they are located, to, into and through States other than the States of 
origin of the shipment thereof to the purchasers of the same in such 
other States. Respondent was, during the aforesaid time, in sub- 
stantial competition, in the sale of his said preparations in commerce 
between and among the various States of the United States, with 
such other individuals, firms, and corporations. 

Par. 3. Respondent’s usual method of business was to sell his said 
preparations by mail direct to members of the consuming public. At 
one time, respondent advertised his said preparations in newspapers 
and magazines circulated to the purchasing public in various parts of 
the United States. His chief means of promoting the sale of said 
preparations was by means of circular letters and other advertising 
material which he caused to be distributed to the purchasing public 
in various States of the United States by mail or otherwise. 

Par. 4. By means of one or both of the means of advertising afore- 
said, respondent represented that said preparation known as Beverly 
Femin Tablets is an effective, potent, and powerful antiseptic and 
germicide for use by women in preventing and destroying germ life 
causative of female and sexual diseases, and for use in promoting 
feminine hygiene by reason of such properties; that it is a cure, 
remedy or competent and adequate treatment for leucorrhea and 
cervicitis; and that it can be used safely and without fear of harmful 
results. Respondent, also, made representations in regard to said 
preparation, by the means aforesaid, which, by innuendo and sugges- 
tion, implied that said preparation is a contraceptive, that it gives 
absolute protection against pregnancy and that it can be depended 
upon for such purpose without limitation. 

Examples of such representations, as aforesaid, are the following: 


Femin Tablets are designed to give Dependable Antiseptic Safeguarding in 
feminine hygiene. 

Women all over America have learned that they can absolutely rely on 
Femin’s active ingredient for dependable ethical antiseptic germ-destroying 
power. * * * They realize that a product they can fully trust may cost a 
little more, but that it is fully worth the price. 

* * * germ-destroying foam (from Beverly Femin Tablet) * * #* 

* ¥* * ga rather dry foam remains in the vagina (after using Beverly 
Femin Tablets) for many hours to absolutely safeguard against any further 
infiltrations of inherent, infectious germ-laden discharges and secretions. 

* * * they (women) are not slow in understanding why they may at last 
have no further concern about the efficiency and safety of their method in 
intimate feminine hygiene when using Beverly Femin Tablets. 

war + Fextremely potent 7 * )* 

* * * an effervescing germ-destroying foam (from Beverly Femin Tab- 
lets) which expands, spreads, pushes the terrific, yet absolutely harmless germ- 
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destroying ingredients into every tiny fold and crevice,—to attack and kill 
every vistage (vestige) of germ life. * * * 

This foam (from Beverly Femin Tablets) can be left in for as long as eight 
hours, to continue its antiseptic mission, * * * 

Women * * * are not slow in understanding why they may at last have 
no further concern about the efficiency and safety of their method in intimate 
feminine hygiene when using Beverly Femin Tablets! 

Femin Tablets are designed to give DEPENDABLE ANTISEPTIC SAPE- 
GUARDING in feminine hygiene. 

It was further represented by respondent, by the means aforesaid, 
that one “Prof. John R. Baker, M. A., Ph. D., of Oxford University” 
carried on investigations as to the antiseptic powers of feminine hy- 
giene preparations on the market and that he thus “established the 
fact that Beverly Femin Tablets represent the furthest advance in 
vaginal therapy; * * *.” Also, that physicians had endorsed and 
recommended Beverly Femin Tablets by the statements attributed to 
them in purportedly quoted statements. The following is an example 
of such representations: 

Dr. Walther, A University Professor, says: “have used Beverly Femin Tablets 
and after thorough clinical tests can say that it is a superior product, * * *.” 

Par. 5. By means of one or both of the means of advertising afore- 
said, respondent represented that his said preparation, “Beverly 
Menses Tablets” is a cure, remedy, or competent and adequate treat- 
ment for diseases peculiar to women, and especially for delayed, pain- 
ful and suppressed menstruation, and that its action in such respects 
is certain, and that it is harmless and produces no distressing after 
effects. It was further represented by respondent, by the means 
aforesaid, by innuendo and suggestion that said preparation is an 
abortifacient and that it can be absolutely depended upon for that 
purpose. 

Par. 6. The formula of Beverly Menses Tablets (Triple X) is as 
follows: 


Tx COULOD ROO G2 s. * aaa ee Se ee ee der. 
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Bernouse Sa hgh XSi Cee Sees aoe tek Se ee ee 1 gr. 
Wxty Black Eelebaret. 2 24 ee ae ee ee deere 
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The Beverly Femin Tablets are composed of two percent “Panto- 
sept” with a base of tartaric acid and sodium bicarbonate. 

Par. 7. In truth and in fact, said preparation, “Beverly Femin 
Tablets,” is not an effective, potent, and powerful germicide under 
the conditions of use when used by women for the purpose of pre- 
venting and destroying germ life. Neither is said preparation a 
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proper or effective treatment for sexual diseases or for leucorrhea or 
for cervicitis. Moreover, said preparation cannot be used safely and 
without fear of harmful results, when used as a germicide, because 
of its ineffective and limited action in such respect and the fact that, 
in cases of exposure, infection might result that could have been 
prevented by the use of an effective germicide. Said preparation is 
not a dependable contraceptive under all conditions or in all cases, 
nor does it afford positive protection against pregnancy. On account 
of the structure of the female organ and the difficulty of reaching all 
parts of the surfaces of the folds thereof, a preparation such as this, 
under the conditions of use, cannot be depended upon to come in 
contact with all of such surfaces and to destroy all of the spermatozoa 
that may be present. Representations and intimations that said 
preparation may be absolutely depended upon in such respect are 
therefore inaccurate, greatly overdrawn and misleading. 

In truth and in fact, Prof. John R. Baker of Oxford University 
never mentioned “Beverly Femin Tablets” nor used it as such in 
conducting investigations and experiments, nor did the doctors who 
were represented by respondent as having endorsed said preparation 
ever use “Beverly Femin Tablets” as such, nor did they mention said 
preparation by name in any of their purported endorsements. 

Par. 8. In truth and in fact, said medicine, “Beverly Menses 
Tablets,” is not a cure, remedy, or competent and adequate treat- 
ment for female diseases generally or for delayed, painful, or sup- 
pressed menstruation. Its use may be harmful and it may produce 
distressing after effects. It is not an abortifacient, nor can it be 
depended upon to bring about the resumption of menstruation after 
conception has taken place. Said preparation is of no effect in many 
diseased and abnormal conditions of the female organs, nor is it 
effective in the treatment of the underlying causes of many female 
troubles and diseases. The representations of respondent in regard 
thereto are not accurate and are much too broad and inclusive to 
express the true therapeutic effects of said medicine. 

Par. 9. The representations of respondent as aforesaid have had 
and do have the tendency and capacity to confuse, mislead, and 
deceive members of the public as to the properties and therapeutic 
effects of said medicines in the particulars as herein set forth and 
to cause and induce them to buy and use said preparations because 
of the erroneous beliefs engendered as above set forth, and to divert 
trade to respondent from competitors engaged in the sale of prepara- 
tions of the same or similar kind as those sold by respondent or 
adapted to and used for the legitimate purposes for which respondent 
recommends his said preparations as aforesaid. The representations 
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by suggestion and innuendo as to uses of respondent’s preparations 
as a contraceptive and as an abortifacient, respectively, merely serve 
as added inducements for their purchase and use and give an added 
sales appeal to the disadvantage of similar preparations not so repre- 
sented. There are among the competitors of respondent those who 
do not make the same or similar false and misleading representations 
as made by respondent as herein set out but who truthfully and 
accurately state the purposes for which their preparations may be 
used and the effects thereof. 


CONCLUSION 


The aforesaid acts and practices of respondent, Paul Greenberg, 
doing business under the name and style of Beverly Products Com- 
pany, are to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John J. Keenan and Robert 
S. Hall, examiners of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint, and brief in support 
of the complaint, respondent having failed to introduce evidence in 
his behalf, and having failed to file a brief, although given oppor- 
tunity so to do, and having failed to appear at the time and place set 
for oral argument, after due notice of the same, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisons of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Paul Greenberg, doing business 
under the name and style of Beverly Products Company, trading 
under his own name, or under said trade name, or under any other 
trade name or names, his representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of Beverly 
Femin Tablets and Beverly Menses Tablets, respectively, or of any 
medicines of the same formulae designated and described by any other 
means, or of any medicines of substantially the same formulae desig- 
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nated and described by the aforesaid names, or by any other names 
in interstate commerce, or in the District of Columbia, do forthwith 
cease and desist from representing, directly or by implication, or by 
innuendo or suggestion, or by use of the statements of others: 

1. That said preparation “Beverly Femin Tablets” is an effective, 
potent, and powerful germicide under the conditions of use for femi- 
nine hygiene; or that it is effective in the treatment of sexual diseases, 
leucorrhea or cervicitis; or that it can be used safely and without fear 
of harmful results so far as the prevention of infection is concerned; 
or that it can be absolutely dependent upon or relied upon for results; 
or that it is a positive or dependable contraceptive under all condi- 
tions, or in all cases; or that said preparation has been tested or 
endorsed by physicians or other persons when no such endorsements 
have been given, or no such tests have been made of the specific 
preparation. 

2. That said “Beverly Menses Tablets” is a cure, remedy, or com- 
petent and adequate treatment for female diseases generally or for 
delayed, painful, or suppressed menstruation; or that it is beneficial 
in any or all of such conditions regardless of the cause thereof; or 
that it is an abortifacient, or that it is harmless and produces no 
distressing after effects. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Marrer oF 


MAPLE CITY CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 2916. Complaint, Aug. 28, 1936—Decision, Apr. 17, 1937 


Where a corporation engaged in manufacture and sale of candy, including cer- 
tain assortments which were so packed and assembled as to involve use of 
a lottery scheme when sold and distributed to consumers thereof, and 
which consisted of a number of candy bars and a box of candy, together 
with push card, for sale under a plan and in accordance with said card’s 
explanatory legend, pursuant to which purchaser received, for 5¢ paid, one, 
two, three, or four bars of candy, in accordance with particular number 
pushed by chance therefrom, and purchaser of last disk was entitled to 
receive, without charge, in addition to bars secured, aforesaid box of 
candy— 

Sold, to wholesalers and jobbers for display and resale to purchasing public by 
their retailer-vendees, in accordance with aforesaid plan, such assortments 
and thereby supplied to and placed in the hands of others the means of con- 
ducting lotteries in the sale of its said product in accordance with such 
plan, contrary to public policy, long recognized by the common law and 
criminal statute, and to an established public policy of the United States 
Government, and in competition with many who, unwilling to offer and sell 
candy so packed and assembled or otherwise arranged and packed for sale 
to the purchasing public as to involve a game of chance, or to adopt and use 
any method involving such a game of chance or sale of a chance to win 
something by chance, or any other method contrary to public policy, refrain 
therefrom ; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing said product and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase such candy, thus packed and sold by it, in preference to that 
offered and sold by said competitors who do not use same or equivalent 
methods, and with tendency and capacity, because of said game of chance, 
to divert to it trade from its competitors as aforesaid, exclude from such 
trade all competitors who are unwilling to and do not use such or an 
equivalent practice or method as unlawful, lessen competition therein, and 
tend to create a monopoly thereof in it and such other distributors as use 
same or an equivalent method, deprive purchasing public of benefit of free 
competition in trade involved, and eliminate from said trade all actual, and 
exclude therefrom all potential, competitors who do not adopt and use such 
or an equivalent method: 

eld, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr, Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Maple 
City Candy Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Maple City Candy Company, is a corpo- 
ration organized and operating under the laws of the Staite of Indiana, 
with its principal office and place of business located at 405 Tyler 
Street, La Porte, Ind. Respondent is now, and for six months last past 
has been, engaged in the manufacture of candies and in the sale and 
distribution thereof to wholesale dealers and jobbers located at points 
in the various States of the United States, and causes and has caused its 
said products, when so sold, to be transported from its principal place 
of business in La Porte, Ind., to purchasers thereof in other States of 
the United States at their respective places of business; and there is 
now, and has been for six months last past, a course of trade and com- 
merce by said respondent in such candy between and among the 
States of the United States. In the course and conduct of said busi- 
ness, respondent is in competition with other corporations and with 
partnerships and individuals engaged in the manufacture of candy 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers an assortment of candy so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. 

Said assortment manufactured and distributed by respondent is com- 
posed of a number of candy bars and a box of candy, together with 
a device commonly called a push card. Candy contained in said 
assortment is distributed to purchasers in the following manner: 

The push card has a number of partially perforated discs, and when 
a push is made and the disc separated from the card, a number is dis- 
closed. Sales are 5¢ each and the card bears statements informing cus- 
tomers and prospective customers that certain specified numbers en- 
title the customer to one bar of candy, that certain other specified 
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numbers entitle the customer to two bars of candy, that certain other 
specified numbers entitle the customer to three bars, and that certain 
other specified numbers entitle the customer to four bars of candy. 
The purchaser of the last disc on said push card is entitled to receive, 
and is to be given free of charge, in addition to one of said bars of 
candy, the box of candy heretofore referred to. The numbers on the 
dises or pushes are effectively concealed from the purchaser and pro- 
spective purchaser until a selection has been made and the disc sepa- 
rated from the card. The number of bars of candy which a customer 
receives for the price of 5¢ is thus determined wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortment, resell said assortment to retail dealers, and said retail 
dealers expose said assortment for sale and sell said candy to the pur- 
chasing public in accordance with the aforesaid sales plan. Respond- 
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its product in accordance with the 
sales plan hereinabove set forth, and said sales plan has the capacity 
and tendency of inducing purchasers thereof to purchase respondent’s 
said product in preference to candy offered for sale and sold by its 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure a box of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United States. 
The use by respondent of said method has the dangerous tendency un- 
duly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors who 
do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public so 
as to involve a game of chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
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the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
comapetition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Revort, Fryprnes As To THE Facts, AND OrvER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 28, 1936, issued and served its 
complaint in this proceeding upon the respondent, Maple City Candy 
Company, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. On April 2, 
1937, respondent filed its answer dated March 31, 1937, in which 
answer it admitted all the material allegations of the complaint to 
be true and stated that it waived hearing on the charges set forth 
in said complaint and consented that, without further evidence or 
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other intervening procedure, the Commission might issue and serve 
upon it findings as to the facts and conclusion and an order to cease 
and desist from the violations of law charged in the complaint. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and the answer thereto; 
and the Commissioner, having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Maple City Candy Company, is a cor- 
poration organized and operating under the laws of the State of 
Indiana, with its principal office and place of business located at 405 
Tyler Street, La Porte, Ind. Respondent is now, and for six months 
last past has been, engaged in the manufacture of candies and in the 
sale and distribution thereof to wholesale dealers and jobbers located 
at points in the various States of the United States. Respondent 
causes and has caused its said products when sold to be transported 
from its principal place of business in La Porte, Ind., to purchasers 
thereof in other States of the United States at their respective places 
of business. There is now, and has been for six months last past, a 
course of trade and commerce by said respondent in such candy be- 
tween and among the States of the United States. In the course and 
conduct of said business, respondent is in competition with other cor- 
porations and with partnerships and individuals engaged in the manu- 
ufacture of candy and in the sale and distribution thereof in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers an assortment of candy so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. Said assortment manufactured and distributed 
by respondent is composed of a number of candy bars and a box of 
candy, together with a device commonly called a push card. Candy 
contained in said assortment is distributed to purchasers in the follow- 
ing manner: 

The pusheard has a number of partially perforated dises, and when 
a push is made and the disc separated from the card a number is dis- 
closed. Sales are 5¢ each, and the card bears statements informing 
customers and prospective customers that certain specified numbers 
entitle the customer to one bar of candy; that certain other specified 
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numbers entitle the customer to two bars of candy; that certain other 
specified numbers entitle the customer to three bars; and that certain 
other specified numbers entitle the customer to four bars of candy. 
The purchaser of the last dise on said pushcard is entitled to receive, 
and is to be given free of charge, in addition to one of said bars of 
candy, the box of candy heretofore referred to. The numbers on the 
dises or pushes are effectively concealed from the purchaser and pro- 
spective purchaser until a selection has been made and the disc sepa- 
rated from the card. The number of bars of candy which a customer 
receives for the price of 5¢ is thus determined wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortment resell said assortment to retail dealers, and said retail 
dealers expose said assortment for sale and sell said candy to the 
purchasing public in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its product in accordance with 
the sales plan hereinabove set forth. Said sales plan has the capacity 
and tendency of inducing purchasers thereof to purchase respondent’s 
said product in preference to candy offered for sale and sold by its 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure a box of candy, or additional bars of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary to 
an established public policy of the Government of the United States. 
The use by respondent of said method has the tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the branch of 
the candy trade involved in this proceeding competitors who do not 
adopt and use the same method or an equivalent or similar method 
involving the same or an equivalent or similar element of chance or 
lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with respondent, as above alleged, are unwilling to offer 
for sale or sell candy so packed and assembled as above alleged, or 
otherwise arranged and packed for sale to the purchasing public so as 
to involve a game of chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said candy 
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and by the element of chance involved in the sale thereof in the manner 
above described, and are thereby induced to purchase said candy so 
packed and sold by respondent in preference to candy offered for sale 
and sold by said competitors of respondent who do not use the same or 
equivalent methods. The use of said method by respondent has the 
tendency and capacity, because of said game of chance, to divert to 
respondent trade and custom from its said competitors who do not use 
the same or an equivalent method; to exclude from said candy trade 
all competitors who are unwilling to and who do not use the same or an 
equivalent method because the same is unlawful; to lessen competition 
in said candy trade and to tend to create a monopoly of said candy 
trade in respondent and such other distributors of candy as use the 
same or an equivalent method; and to deprive the purchasing public of 
the benefit of free competition in said candy trade. The use of said 
method by the respondent has the tendency and capacity to eliminate 
from said candy trade all actual competitors, and to exclude therefrom 
all potential competitors who do not adopt and use said method or an 
equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance, or any other method 
that is contrary to public policy. 

Par. 7. The Commission further finds that the sale and distribution 
in interstate commerce of assortments of candy so packed and assem- 
bled as to enable retail dealers, without alteration, addition, or rear- 
rangement, to resell the same to the consuming public by lot or chance, 
is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Maple City 
Candy Company, are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of the complaint to be true, and states that it waives hearing 
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on the charges set forth in said complaint and consents that, without 
further evidence or other intervening procedure, the Commission may 
issue and serve upon it findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in 
the complaint; and the Commission having made its findings as to 
the facts and conclusion that said respondent has violated the provi- 
sions of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commisison, to define its powers 
and duties, and for other purposes.” 

It is ordered, That respondent, Maple City Candy Company, its 
officers, representatives, agents, and employees, in the offering for 
sale, sale, and distribution in interstate commerce of candy, do cease 
and desist from: 

1. Selling and distributing to wholesale dealers and jobbers for 
resale to retail dealers candy so packed and assembled that sales of 
such candy to the general public are to be made, or are designed to 
be made, by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy which are used, or which are designed 
to be used, without alteration or rearrangement of the contents of 
such assortments, to conduct a lottery, gaming device, or gift enter- 
prise in the sale or distribution of the candy contained in said assort- 
ments to the public. 

3. Supplying to or placing in the hands of wholesale dealers and 
jobbers a device commonly called a “pusheard,” either with assort- 
ments of candy or separately, for use, or which is designed to be used, 
in the sale and distribution of said candy to the purchasing public. 

It is further ordered, That the respondent herein shall, within 30 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 


MEMORANDUM 


The Commission, as of April 20, 1937, made substantially similar 
findings and order in the case of Winrrrep Sorenson and Epwarp 
Buarzs, TRADING As Sorenson-Brates Canpy Company, Docket 3056, 
in which complaint issued as of Feb. 12, 1937, and in which said 
respondents, as found, sold to their wholesale dealer and jobber cus- 
tomers two push card assortments for resale by said wholesalers’ 
and jobbers’ retail dealer-vendees by game of chance, as set forth 
in the principal case, namely (a) plan under which purchaser re- 
ceived, in addition to the bar of candy for his 5¢, additional or larger 


1046 FEDERAL TRADE COMMISSION DECISIONS 
Memorandum 2A ITC: 


bars, depending upon chance selection of certain specified numbers, 
while purchaser of last push in each of the two sections into which 
board was divided was further entitled to one of the packages of loaf 
candy included therewith; and (6) plan under which purchaser paid 
from 1¢ to 5¢, depending upon number pushed by chance, for candy 
purchased from the assortment of bars of uniform size, shape and 
quality. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
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ZION HOLY SPIRITUAL MISSION, AND EUSTACE N. 
FRENCH, DOING BUSINESS THROUGH ZION HOLY 
SPIRITUAL MISSION AND UNDER TRADE NAME OF 
ZION HOLY SPIRITUAL MISSION LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE. ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2963. Complaint, Oct. 31, 1936—Decision, Apr. 21, 1937 


Where a corporation and an individual, who did business through it and under 
a trade name including corporate name of the other and word “Laboratories,” 
engaged in sale of medicines under trade name “Bry-O-Lyn’’— 

Represented, in labels upon their said products and other advertising matter 
published and distributed in the various States, that they operated a labora- 
tory or laboratories in which the medicines offered for sale and sold by them 
were manufactured, and that said medicines were made by them, facts being 
that they did not own any such laboratory or laboratories or any interest 
in any manufacturing establishment from which their products were ob- 
tained, but medicines offered and sold by them under the aforesaid trade 
name were made and compounded by pharmaceutical laboratories in which 
they had no interest whatsoever, and were sold to them in regular course 

. of trade; 

With tendency and capacity to deceive and mislead substantial portions of 
purchasing public into the erroneous belief that such representations were 
true, and with result that consuming public, as a direct consequence of such 
mistaken and erroneous beliefs, thus engendered, was persuaded to pur- 
chase a substantial volume of its said products, and trade was unfairly 
diverted to them from competitors engaged in selling commodities of the 
same kind and nature, and who truthfully advertise and represent the 
character, quality and source of their said products; to the substantial injury 
of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr. John Darsey for the Commission. 
Mr. Blaine G. Alston of Ellis & Westbrooks, of Chicago, Il., for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Zion Holy 
Spiritual Mission, an Illinois corporation, and Eustace N. French, an 
individual, doing business through the Zion Holy Spiritual Mission 
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and under the trade name of Zion Holy Spiritual Mission Labora- 
tories, Chicago, Ill., hereinafter referred to as respondents, ave been 
and ane using eats methods of competition in commerce as “com- 
merce” is defined 3 in said act, and it appearing to said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. The respondents, Zion Holy Spiritual Mission, a cor- 
poration organized and existing by virtue of the laws of the State of 
Illinois, and Eustace N. French, an individual doing business through 
the Zion Holy Spiritual Mission and under the trade name of Zion 
Holy Mission Laboratories, and having a place of business at 3338 
South State Street, Chicago, Ill., are now, and for several years last 
past have been, engaged in the sale and distribution of correspondence 
courses in spiritual development, magic and mysticism, success seals, 
good luck coins, talismen, books, and medicines, in commerce between 
and among the various States of the United States, and in the course 
of sale and distribution of the aforesaid articles cause the same to be 
transported into and through the various States of the United States. 

Par. 2. The respondents, in the sale and distribution of the afore- 
said products, have been and are in competition with other individuals, 
firms, partnerships, and corporations engaged in the sale and dis- 
tribution, in interstate commerce, of similar and like products and 
articles and of products and articles to be used for the same and 
similar purposes. 

Par. 8. In the course of sale of the aforesaid articles and products, 
the respondents cause statements and representations to be made in 
advertisements, pamphlets, circulars, and other printed matter, which 
said advertisements or printed matter are published or distributed in 
the various States of the United States, to the following effect, gist, or 
meaning: 

1. That respondent, Eustace N. French, is an ordained minister of 
the Spiritualist church ; 

2. That respondent, Eustace N. French, is a graduate of a Theologi- 
cal Seminary of the Spiritualist Church; 

3. That respondent, Eustace N. ocreie has received a degree or 
degrees from the Theological Seminary ene him to use the titles 
“Doctor” or “Reverend Doctor,” as a prefix to his name or signature, or 
to use the initials “B. D.” or “D. D.” after his name or signature; 

4. That respondents maintain and operate a laboratory or thon 
tories in which the aforesaid products or articles are manufactured, 
produced, or developed ; 
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5. That the respondents’ correspondence courses will give complete 
instructions in Magical Spiritual Arts and Science and are complete 
courses in religious, educational, and spiritual development based on 
the Bible; 

6. That respondents’ courses will equip students to give readings, 
healings, blessings, and spiritual advice, and will enable its students to 
make and use spiritual lucky goods, such as holy oils, incense, talismen, 
seals, herbs, remedies, ete. ; 

7. That respondents will give legal protection to graduates in these 
courses to work in any State they desire and will make its students 
independent by giving them a life trade or business; 

8. That students of respondents’ courses will begin making money 
immediately upon beginning the course and will earn many times the 
price of the course before they have finished the same; 

9. That respondents’ correspondence courses will enable one to have 
good friends, make money, and be wise; 

10. That respondents’ “success seals” will enable one to obtain what 
he wants, to be successful in love and marriage, to win in all games, to 
conquer enemies, and to have power and influence over all things; 

11. That respondents’ “success seals” are products of the Orient; 

12. That respondents’ “success seals” are reproduced on genuine 
imported parchment paper made from the skin of lambs and are based 
on the 6th and 7th Books of Moses: 

13. That respondents’ “Book of Power” will unfold the mystic rec- 
ords of all the secrets of the ages and enable one to know the particular 
day and hour to do anything he desires, gain control of and bend the 
will of enemies, regain lost love, bring happiness to broken homes, 
regain youth and vigor, understand motives, of people around him and 
determine machinations of their minds, to choose words according to 
ancient holy methods of the Old Cuthian and Chaldean forms, to 
chant one’s desires in the silent tongue so that one may be reached 
anywhere, to make people walk in their sleep and do one’s bidding ; 

14. That respondents are the first to reveal the secrets of the “Book 
of Powers”; that the regular price of the said “Book of Power” is 
$2.00, but that the special coupon accompanying said representation 
will entitle one to said book for an additional dollar ; 

15. That respondents’ book “The Truth About Candles” discloses 
the secrets of the candle, other startling facts, and will make one master 
of his own destiny and make dreams come true; that the regular price 
of respondents’ book “The Truth About Candles” is $3.00, but that the 
special coupon accompanying said representation will entitle one to 
said book for an additional $2.00; 
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16. That knowledge gained from respondents’ book “How to Make 
Your Dreams Come True” will make dreams come true and enable one 
to dream winning numbers, etc.; that the regular price of respondents’ 
book “How to Make Your Dreams Come True” is $2.00, but that the 
special coupon accompanying said representation will entitle one to 
said book for an additional dollar ; 

17. That respondents’ publication “The Ten Lost Books of Moses” 
is the key to knowledge and will disclose “The Mystery of Sinai— 
Things Never Told Before” and is the Fountain of Wisdom and the 
Way to All Power; 

18. That respondents’ Bry-O-Lyn is an effective remedy for chronic 
constipation and indigestion and is a product of the laboratory or 
laboratories of respondents. 

Par. 4. All of the representations and statements made by the re- 
spondents in the manner indicated in paragraph 3 hereof are false 
and untrue and have no foundation in fact. Respondent Eustace N. 
French is not an ordained minister of the Spiritualist Church, is 
not a graduate of a Theological Seminary of said Church, and has 
received no degree or degrees from any Theological Seminary en- 
titling him to use the titles heremabove indicated. Respondents do 
not maintain or operate any laboratory in which any of their prod- 
ucts are manufactured or produced. Respondents’ various courses 
of instruction and books do not give complete instructions in magi- 
cal spiritual arts, are not complete courses in educational, religious 
and spiritual development, and do not equip the purchasers thereof 
with the powers to accomplish the many results claimed from a pur- 
chase of said courses of instruction or books. Respondents’ “Suec- 
cess Seals” will not accomplish the results claimed and are not prod- 
ucts of the Orient. The knowledge gained from a study of the 
various books sold by the respondents will not enable the purchasers 
thereof to acquire the powers claimed and the regular price of said 
books is not as claimed by the respondents. The regular price of 
said books is, in truth and in fact, the price at which they are sold 
under the respondents’ so-called “special sale price.” Respondents’ 
“Bry-O-Lyn” is not an effective remedy for chronic constipation and 
indigestion and is not made in laboratories of respondents, but is, 
in truth and in fact, made and compounded by pharmaceutical lab- 
oratories and sold to the respondents in the regular course of trade. 

Par. 5. Each and all of the false and misleading statements and 
representations made by the respondents, as hereinabove set out, in 
their advertising in newspapers and otherwise, in offering for sale 
and in selling their several products was, and is calculated to, and 
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had, and now has, the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that said representations are true. As a direct consequence 
of the mistaken and erroneous beliefs induced, as aforesaid, the con- 
suming public has purchased a substantial volume of respondents’ 
several products with the result that trade has been unfairly diverted 
to the respondents from competitors engaged in selling products and 
articles of the same kind and nature in commerce, as hereinabove set 
out, and who truthfully advertise and represent the character and 
quality of their said products. As a result thereof, substantial in- 
jury has been, and is now being done by respondents to competition 
in commerce, as hereinabove set out. 

Par. 6. The aforementioned methods, acts and practices of respond- 
ents are all to the prejudice of the public and respondents’ competi- 
tors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGs As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 31, 1936, issued and served its 
complaint in this proceeding upon respondents, Zion Holy Spiritual 
Mission and Eustace N. French, doing business through the Zion 
Holy Spiritual Mission and under the trade name, Zion Holy Spir- 
itual Mission Laboratories, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of 
respondents’ answers thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by John 
Darsey, attorney for the Commission, before Robert S. Hall, an 
examiner of the Commission, theretofore duly designated by it, and 
in opposition to the allegations of the complaint by Blaine G. Alston, 
attorney for the respondents; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony and 
other evidence, and briefs in support of the complaint and in opposi- 
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tion thereto; and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Zion Holy Spiritual Mission, is a 
corporation organized and existing by virtue of the laws of the State 
of Illinois. The respondent, Eustace N. French, is an individual 
doing business through the Zion Holy Spiritual Mission and under 
the trade name of Zion Holy Spiritual Mission Laboratories. All of 
the aforesaid respondents have their principal place of business lo- 
cated at 3338 South State Street, Chicago, Ll, and are now and for 
several years last past have been engaged in the sale of medicines 
under the trade name, “BRY-O-LYN.” The respondents cause their 
medicines when sold to be transported from their place of business 
in the State of Illinois to purchasers thereof located in the various 
States of the United States other than the State of Illinois. 

Par. 2. There are other individuals, firms, partnerships, and cor- 
porations engaged in the sale and distribution in commerce among 
and between the various States of the United States of similar and 
like medicines, or medicines to be used for the same and similar pur- 
poses, and with such individuals, firms, partnerships, and corpora- 
tions the respondents have been and are in competition in such 
commerce. 

Par. 3. In the course of sale of the aforesaid products, the respond- 
ents cause statements and representations to be made upon labels 
placed on products and other advertising matter which are published 
and distributed in the various States of the United States to the effect 
that the respondents operate a laboratory or laboratories in which the 
medicines offered for sale and sold are manufactured, and that the 
medicines are manufactured by respondents. 

Par. 4. The respondents do not own, operate, or maintain a labora- 
tory or laboratories in which the medicines are manufactured nor do 
they own any interest in any manufacturing establishment from 
which the products are obtained. The medicines offered for sale and 
sold by respondents under the trade name, “BRY-O-LYN”, are made 
and compounded by pharmaceutical laboratories in which the re- 
spondents have no interest whatsoever and are sold to the respond- 
ents in the regular course of trade. 

The representations and statements made by respondents to the 
effect and meaning of those set forth in paragraph 8 above are cal- 


ZION HOLY SPIRITUAL MISSION, ETC. 1053 
1047 Order 


culated to and have the tendency and capacity to deceive and mislead 
substantial portions of the purchasing public into the erroneous belief 
that such representations are true. As a direct consequence of such 
mistaken and erroneous beliefs so induced, the consuming public is 
persuaded to purchase a substantial volume of respondents’ products 
with the attendant result that trade is unfairly diverted to respond- 
ents from competitors engaged in selling commodities of the same 
kind and nature in commerce as hereinbefore set out, who truthfully 
advertise and represent the character, quality and source of their said 
products. Substantial injury is thereby done by respondents to com- 
petition in commerce as hereinabove set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Zion Holy 
Spiritual Mission and Eustace N. French, doing business under the 
trade name, Zion Holy Spiritual Mission Laboratories, are to the 
prejudice of the public and of respondents’ competitors, and consti- 
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of re- 
spondents, testimony and other evidence taken before Robert S. Hall, 
an examiner of the Commission theretofore duly designated by it, in 
<upport of the allegations of said complaint and in opposition there- 
to, and briefs filed herein, and the Commission having made its find- 
ings as to the facts and its conclusion that said respondents have 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Zion Holy Spiritual Mission, a 
corporation, and its officers, and Eustace N. French, doing business 
through the Zion Holy Spiritual Mission and under the trade name, 
Zion Holy Spiritual Mission Laboratories, or under any other trade 
name, their respective representatives, agents, and employees, in con- 
nection with the offering for sale, sale and distribution of their 
medicine products in interstate commerce or in the District of Co- 
lumbia, do forthwith cease and desist from: 
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Representing, through the use of the words “Laboratories” and 
“Manufacturers” or any other word or words of similar import and 
effect, alone or in conjunction with other words, or through any other 
means, device, or in any manner, that they compound, make, or manu- 
facture said medicine products until and unless they actually own 
and operate or directly and absolutely control a laboratory or plant 
wherein such products are made. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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OLSON RUG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2976. Complaint, Nov. 9, 1936—Decision, Apr. 21, 1937 


Where a corporation engaged in the manufacture, distribution, and sale of 
rugs— 

Represented and implied, through advertisements in periodicals of general 
circulation, and through letters of solicitation, price lists; sample books, 
pamphlets, folders, and other advertising literature, and through its cata- 
logs and order blanks, that the rugs sold by it were made from the identical 
materials sent in to it by each customer, together with other materials 
furnished by it, such as new wool, through such statements, among others, 
as “* * * you too will find it fascinating to send away a bundle of 
your worn carpets, rugs, clothing, and other woolens and get back beautiful 
deep piled rugs that will win the praise of your family and friends,” 
“Strange but true, one may send old carpets, rugs, or clothing and have 
them converted into new rugs of any color and design,’ “By the magic 
which turns your old wool into new rugs— * * *,” “* * * woven 
from old wool which you collect and send in,” and “Please make the Olson 
rugs as ordered below” ; 

Facts being that old materials sent in to it by customers are not segregated 
and used in the manufacture’ of a rug to fill the specific order of the 
particular customers, but are commingled with other materials sent in by 
others and made into rugs to be carried in stock for sales to other pur- 
chasers, and it fills orders sent in with old materials with rugs already 
in stock and made from such materials previously sent in by other cus- 
tomers, or with rugs woven to special order of customers from old materials 
previously sent in by others, and does not make a practice of manufacturing 
rugs sent to its respective purchasers from the specific materials sent in 
by them; 

With capacity and tendency to cause a portion of the purchasing public to 
form the erroneous and mistaken impression and belief that when they sent 
in old materials and ordered rugs from it said products would be made in 
part from specific materials sent in, and to cause them to purchase its 
said rugs on account of such belief, and with result that trade was thereby 
diverted to it from competitors, including those who make, distribute, and 
sell rugs made, in part at least, from specific materials sent in to them by 
customers, and those who do not make the rugs sold to customers from such 
materials sent in by the respective customers, but from other materials, 
and who have not made use of any statements or representations calculated 
to cause purchasers to form erroneous impression and belief that their 
respective products are made from materials other than those from which 

_. they are actually made; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Kirkland, Fleming, Green, Martin & Ellis, of Washington, D. C., 
for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Olson Rug 
Company, hereinafter referred to as respondent, has been and now 
is using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Olson Rug Company, is a corporation, 
existing and doing business under and by virtue of the laws of the 
State of Illinois with its principal office and place of business located 
at 2800 North Crawford Avenue, city of Chicago, State of Lllnois. 
Respondent is now, and has been for a number of years, engaged in 
the business of manufacturing, distributing, and selling rugs, in com- 
merce as herein set out. 

Par. 2. Respondent, being engaged in business as aforesaid, causes 
said rugs, when sold by it, to be transported from its office and prin- 
cipal place of business in the State of Illinois to the respective pur- 
chasers thereof located at various points in States of the United 
States other than the State of Illinois. For more than one year last 
past, the respondent has maintained a constant current of trade in 
the rugs manufactured, distributed, and sold by it, in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 38. In the course and conduct of its business, respondent is 
now, and has been for many years, in substantial competition with 
other corporations and with firms and individuals likewise engaged 
in the business of distributing and selling rugs, in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

_ Par. 4. In the course of the operation of said business, and for 
the purpose of inducing customers and prospective customers to pur- 
chase said rugs, respondent has, from time to time, caused advertise- 
ments to be inserted in newspapers, magazines, and periodicals of 
general circulation throughout the United States and has printed and 
circulated throughout the several States to said customers and pros- 
pective customers, through the United States mails and otherwise, 
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letters of solicitation, price-lists, sample books, pamphlets, folders, and 
other advertising literature, in which it has caused its corporate 
name, Olson Rug Company, to be prominently and conspicuously dis- 
played, together with such statements as the following: 

Send your materials just as they are. You may order any rug pictured in this 
book, regardless of the colors in your old materials. It does not mattter whether 
the material you send is all old carpets or rugs or a part of it is clothing. 
Don’t hesitate to send even badly worn materials. There is more good material 
in them than you can imagine. 

I am sure you too will find it fascinating to send away a bundle of your worn 
earpets, rugs, clothing and other woolens and get back beautiful deep piled rugs 
that will win the praise of your family and friends. 

Within a week, we will weave Olson rugs in any of the fashionable, new 
plain or two-tone colors, or exquisite oriental or early American patterns shown 
in this book regardless of the color of your materials. 

Though all illustrations in this book are reproduced from actual color photo- 
graphs by the finest printing process known, I guarantee that the rugs we make 
for you will be even richer in character. 

In its catalogue, respondent has also made use of statements at- 
tributed to editorial writers for various magazines. Through the use 
of these statements in its catalogue, it vouches for the correctness of 
the statements claimed to have been made by such editors. These 
statements are as follows: 

Strange but true, one may send old carpets, rugs or clothing and have them 
converted into new rugs of any color and design. 

By the magic which turns your old wool into new rugs—this Persian type 


rug comes from the looms of the Olson Rug Company. 
Think of being able to use your old carpets and materials to create a rug like 


this. 
For it (the rug) is one of those amazing manufactured products woven from 


old wool which you collect and send in. 
On its order blanks, is the following language: 
Gentlemen: Please make the Olson rugs as ordered below. 


All of said statements, together with other similar statements pur- 
port to be descriptive of respondent’s business and the product manu- 
factured and sold by it. In the various catalogues, circulars, and 
pamphlets distributed as aforesaid by the respondent, there appear 
numerous statements, including those hereinabove set out, wherein the 
respondent represents, either directly or through implication, that 
the rugs which it sells are made on the special order of the customer 
and are made from the identical materials sent in to it by each 
customer, together with other materials, such as new wool furnished 
by it. 

Par. 5. In truth and in fact, when old materials are sent in to the 
respondent by customers, these identical materials are not segre- 
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gated and used in the manufacture of a rug to fill the specific order 
of said customer, but are commingled with other materials sent in 
by other customers and made into rugs to be carried in stock for 
sales to other purchasers. When customers send in old materials 
and order rugs to be made for them, the respondent supplies said 
customer with rugs already carried in stock which have been made 
from old materials previously sent in by other customers. The re- 
spondent does not make a practice of manufacturing the rugs which 
are sent to the respective purchasers from the specific materials sent 
in by said purchasers. 

Par. 6. Many of respondent’s competitors, who manufacture, dis- 
tribute, and sell rugs, truthfully represent the materials from which 
said rugs are made and when said competitors represent that the 
igs sold by them will be made in part from the customers’ own 
materials, they actually make said rugs in compliance with said 
representation. 

Par. 7. The false and misleading representations made by the 
respondent, as hereinabove set out, in the offering for sale and sale 
of its rugs were, and are, calculated to, and had, and now have, a 
capacity and tendency to mislead and deceive the purchasing public 
into the erroneous belief that when they send in old materials and 
order rugs from the respondent, that said rugs will be made, in part, 
from the specific materials sent in, and into the purchase of respond- 
ent’s rugs on account of the erroneous beliefs induced as aforesaid. 
As a result thereof, trade has been unfairly diverted to the respond- 
ent from competitors likewise engaged in the business of distributing 
and selling rugs made from old materials, who truthfully advertise 
and represent the nature and character of their respective businesses 
and of their respective products. As a consequence thereof, sub- 
stantial injury has been, and is now being, done by respondent to 
competition, in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and constitute 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Finpinegs Aas To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
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mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 9, 1936 issued and served 
its complaint in this proceeding upon respondent, Olson Rug Com- 
pany, charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the is- 
suance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the complaint to be 
true and waiving the taking of further evidence and all other inter- 
vening procedure, which substitute answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
the substitute answer, briefs and oral arguments of counsel having 
been waived, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Olson Rug Company, is a corporation, 
existing and doing business under and by virtue of the laws of the 
State of Lllinois with its principal office and place of business located 
at 2800 North Crawford Avenue, city of Chicago, State of Illinois. 
Respondent is now, and has been for a number of years, engaged in the 
business of manufacturing, distributing, and selling rugs, in com- 
merce as herein set out. 

Par. 2. Respondent, being engaged in business as aforesaid, causes 
said rugs, when sold by it, to be transported from its office and prin- 
cipal place of business in the State of Illinois to the respective pur- 
chasers thereof located at various points in States of the United States 
other than the State of Illinois. For more than one year last past, 
the respondent has maintained a constant current of trade in the 
rugs manufactured, distributed, and sold by it, in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of its business, respondent is now, 
and has been for many years, in substantial competition with other 
corporations and with firms and individuals likewise engaged in the 
business of distributing and selling rugs, in commerce among and 
between the various States of the United States and in the District 
of Columbia. 
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Par. 4. In the course of the operation of said business, and for the 
purpose of inducing customers and prospective customers to purchase 
said rugs, respondent has, from time to time, caused advertisements to 
be inserted in newspapers, magazines and periodicals of general cir- 
culation throughout the United States and has printed and circulated 
throughout the several States to said customers and prospective cus- 
tomers, through the United States mails and otherwise, letters of 
solicitation, price-lists, sample books, pamphlets, folders, and other 
advertising literature, in which it has caused its corporate name, 
Olson Rug Company, to be prominently and conspicuously displayed, 
together with such statements as the following: 

I am sure you too will find it fascinating to send away a bundle of your worn 
carpets, rugs, clothing and other woolens and get back beautiful deep p:led 
rugs that will win the praise of your family and friends. 

Within a week, we will weave Olson rugs in any of the fashionable, new, plain 
or two-tone colors, or exquisite oriental or early American patterns shown in 
this book regardless of the color of your materials. 

Though all illustrations in this book are reproduced from actual color photo- 
graphs by the finest printing process known, I guarantee that the rugs we make 
for you will be even richer in character. 

In its catalogue, respondent has also made use of statements at- 
tributed to editorial writers for various magazines. Through the use 
of these statements in its catalogue, it vouches for the correctness of 
the statements claimed to have been made by such editors. These 
statements are as follows: 

Strange but true, one may send old carpets, rugs or clothing and have them 
converted into new rugs of any color and design. 

By the magie which turns your old wool into new rugs—this Persian type rug 
comes from the looms of the Olson Rug Company. 

Think of being able to use your old carpets and materials to create a rug like 
this. 

For it (the rug) is one of those amazing manufactured products 
woven from old wool which you collect and send in. 

On its order blanks, is the following language: 

Gentlemen: Please make the Olson rugs as ordered below. 

All of said statements, together with other similar statements,. 
purport to be descriptive of respondent’s business and the product 
manufactured and sold by it. In the various catalogues, circulars, 
and pamphlets distributed, as aforesaid, by the respondent, there 
appear statements, including those hereinabove set out, which have 
the capacity and tendency to cause a portion of the purchasing pub- 
lic to form the mistaken belief that the rugs which the respondent 
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sells are made from the identical materials sent in to it by each 
customer together with other materials, such as new wool, furnished 
by it. 

Par. 5. When old materials are sent in to the respondent by 
customers, these identical materials are not segregated and used in 
the manufacture of a rug to fill the specific order of said customers 
but are commingled with other materials sent in by other customers 
and made into rugs to be carried in stock for sales to other pur- 
chasers. When customers send in old materials and order rugs to be 
made from them, the respondent either supplies said customers with 
rugs already carried in stock which have been made from old ma- 
terials previously sent in by other customers, or with rugs woven 
to the special order of said customers from old materials previously 
sent in by other customers. The respondent does not make a practice 
of manufacturing the rugs which are sent to its respective pur- 
chasers from the specific materials sent in by said customers. 

Par. 6. There are among respondent’s competitors those who manu- 
facture, distribute, and sell rugs made, in part at least, from the 
specific materials which have been sent in to them by customers. 
There are also among respondent’s competitors others who do not 
manufacture the rugs which they sell to their customers from the 
specific materials sent in by the respective customers but manufacture 
said rugs from other materials. The aforesaid competitors have not 
made use of any statements or representations that have the capacity 
and tendency to cause purchasers to form the erroneous impression 
and belief that their respective products are made from materials 
other than those from which they are actually made. 

Par. 7. The use by the respondent of the statements and repre- 
sentations hereinabove set out, in the offering for sale and sale of 
its rugs had, and now has, the capacity and tendency to cause a por- 
tion of the purchasing public to form the erroneous and mistaken 
impression and belief that when they send in old materials and order 
rugs from the respondent that said rugs will be made, in part, from 
the specific materials sent in, and to cause them to purchase re- 
spondent’s rugs on account of such belief. As a result thereof, trade 
has been diverted to the respondent from those competitors likewise en- 
gaged in the business of selling and distributing rugs described in 
paragraph 6 hereof. As a consequence thereof, injury has been, and 
is now being, done by respondent to competition in commerce among 
and between the various States of the United States and in the Dis- 


trict of Columbia. 


1062 FEDERAL TRADE COMMISSION DECISIONS 


Order 24. F268: 
CONCLUSION 


The aforesaid acts and practices of the respondent, Olson Rug 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on December 21, 1936 by respondent admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Olson Rug Company, its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale, and distribution of rugs in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Representing, directly or through implication, that said rugs 
will be made, in whole or in part, from the specific materials sent 
in to it by the respective customers ordering said rugs; 

2. Using in its advertising, or in any other manner, language 
descriptive of its product which has the capacity and tendency to 
cause members of the purchasing public to form the impression or 
belief that in sending materials to the respondent and ordering rugs, 
they will receive rugs made, in whole or in part, from the identical 
materials sent in by each of them. 

It is further ordered, That the respondent shall, within 90 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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PEDODYNE COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3048. Complaint, Feb. 4, 19387—Decision, Apr. 21, 1937 


Where a corporation and three individuals, officers and owners thereof and 


(a) 


(Db) 


{c) 


directors and in contro] of its sales policies and business operations, en- 
gaged in the sale and distribution, under name ‘“Pedodyne,” of a product 
sold and recommended as a bunion treatment; in widely advertising their 
said product in newspapers and periodicals of general circulation through- 
out the States, and in advertising folders, literature, circular letters and 
other advertising matter printed and circulated throughout the several 
States to customers and prospective customers— 

Represented that said product would penetrate beneath the outer skin 
and give permanent results, and would banish, cure, or heal bunions and 
give perfect foot comfort and end torture or misery thereof and soothe 
and heal the instant used, through such statements, among others, as 
“BUNION TORTURE needless. Pain stops almost instantly. * * *,” 
“* * * penetrates to the tender, inflamed, diseased tissue,” ete, “You 
want PERMANENT results. You want ENTIRE FREEDOM and com- 
plete foot comfort. You want to BANISH the misery for good,” etc.; 
Represented that said ‘“‘Pedodyne” was a scientific product and a recent 
discovery, or improvement of a scientific discovery, through such state- 
ments as “For many years the true nature of bunions was not understood. 
Now Science has conquered,” and “PEDODYNE is Scientific’; and 
Represented that competing products were of no value in treatment of 
bunions, through such statements as “Perhaps you have tried other 
methods—pads, plasters, appliances of one type or another—without sat- 
isfactory results. It is not surprising if you have failed to get the relief 
you sought,” “How can you expect some little pad or appliance that does 
not penetrate beneath the outer skin to heal your bunion? I say that I 


%, 


do not believe that it can be done that way”; 


Facts being that, while product in question would, in numerous cases, tem- 


(d) 


porarily relieve pain and torture caused from bunions and do so with 
reasonable promptness and, absent any bone deformity, aid in reducing 
the swelling and inflammation, it would not banish, cure or heal such ail- 
ments or conditions, but efficacy thereof was limited to temporary relief 
of pains and discomforts caused thereby, formula in question had been 
used for many years in treating such ailments and conditions and could 
not correctly be termed a recent discovery nor an improvement of a scien- 
tific discovery, product would not penetrate to the affected parts of the 
foot in cases of such conditions, and there were otker products on the 
market sold and recommended for treatment of bunions, of which some 
were helpful in relieving pains caused thereby, and some in correction 
thereof; and 

Represented to purchasing public, through circulars, letters, and litera- 
ture issued and mailed to prospective purchasers, that they were making 
a “special offer” to particular person thus contacted, and that price quoted 
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in the literature was a special one, facts being such “special offers” pointed 
out in their follow-up letters and literature were not thus limited, but 
were made indiscriminately to any prospective purchaser, and price quoted 
was the regular selling price of the product; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that all said representa- 
tions were true, and into buying a substantial volume of their said prod- 
uct on account of such beliefs, thus induced, and with result that trade 
was diverted to them from those likewise engaged in sale and distribu- 
tion of products prepared, designed, intended and sold for substantially 
same purpose and use for which their said product was advertised and 
sold, and who truthfully advertised the same and the efficacy thereof; to 
the injury of competitors and commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Floyd O. Collins for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Pedo- 
dyne Company, Inc., a corporation, George J. Katz, individually and 
as president of Pedodyne Company, Inc., Rose M. Katz, individually 
and as vice president and treasurer of Pedodyne Company, Inc., and 
Robert L. Keats also known as Robert L. Katz, individually and as 
secretary of Pedodyne Company, Inc., hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent, Pedodyne Company, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its principal place of business 
located in the city of Chicago, State of Illinois. Respondent, George 
J. Katz, is president and general manager of Pedodyne Company, 
Inc. Respondent, Rose M. Katz, is vice president and treasurer of 
Pedodyne Company, Inc. Respondent, Robert L. Keats, also known 
as Robert L. Katz, is the secretary of Pedodyne Company, Inc. The 
individual respondents own all the stock of Pedodyne Company, Inc., 
and direct and control its sales policies and business operations. The 
respondents are now, and have been for several years past, engaged 
in the sale and distribution of a preparation for the treatment of 
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bunions known as “Pedodyne.” The respondents cause said product, 
when sold, to be shipped and transported in interstate commerce from 
their place of business located in the State of Illinois to purchasers 
thereof located at various points in States of the United States other 
than the State of Illinois. They now maintain, and have at all times 
mentioned herein maintained, a constant current of trade in said 
product in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondents, in the course and conduct of their business, 
are now, and at all times herein referred to have been, in substantial 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged in the sale and distribution of other prepara- 
tions and appliances, prepared, designed, manufactured, advertised, 
and sold as treatments for bunions, in commerce among and between 
the various States of the United States. 

Par. 8. Respondents, in the course and conduct of their business 
as aforesaid, and for the purpose of inducing individuals to purchase 
said bunion treatment, “Pedodyne,” have caused advertisements to 
be inserted in newspapers, magazines, and other periodicals of gen- 
eral circulation throughout the United States, and have printed and 
circulated throughout the several States of the United States, through 
the United States mail and otherwise, to customers and prospective 
customers, certain advertising folders and literature, circular letters 
and other advertising matter, in all of which the respondents have 
caused the firm name and the name of the product to be promi- 
nently and conspicuously displayed and in which the following 
statements are made: 

A. BUNION TORTURE needless. Pain stops almost instantly. The swell- 
ing and inflammation is so quickly reduced you can wear smaller, neater shoes 
with ease. 

Now then, if you actually want to get rid of this misery, if you want to 
enjoy perfect foot ease, this is your opportunity. 

The Most Torturing Bunions Surrender to Pedodyne. 

If you can positively get rid of your bunion irritation and humiliation, do so 
by all means. Thousands say that PEDODYNE will do this for you, thereby 
increasing your happiness and your efficiency ! 

PEDODYNE is a real friend to every person who has bunions—just starting 
or of longer standing. 

You want PERMANENT results. You want ENTIRE FREEDOM and com- 
plete foot comfort. You want to BANISH the misery for good. 

For many years the true nature of bunions was not understood. Now Science 
has conquered. 

PEDODYNEH is Scientific. 

AS soon as PEDODYNE comes in contact with the bunion it quickly softens 
the hard, dead outer epidermis and penetrates to the tender, inflamed, diseased 


tissue and bursal sac, * * 
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B. Permitted to go untreated, or relieved through clumsy appliances or by 
slitting your shoes to “relieve the pressure”, your bunion may cause serious 
foot disorders. 

Perhaps you have tried other methods—pads, plasters, appliances of one type 
or another—without satisfactory results. It is not surprising if you have failed 
to get the relief you sought. 

How can you expect some little pad or appliance that does not penetrate 
beneath the outer skin to heal your bunion? I say that I do not believe that it 
ean be done that way. 

C. Respondents further state, by way of purporting to quote alleged 
testimonials, that: 

My bunions are showing such rapid improvement that it seems almost a 
miracle. 

I am very happy to inform you your Pedodyne treatment has acted like magic. 

All of said statements, together with many other similar statements 
appearing in respondents’ advertising and literature, purport. to be 
descriptive of respondents’ product “Pedodyne.” In all of respond- 
ents’ advertising matter and literature the respondents represent, 
through the statements herein set out and through other statements 
of like import and effect, that: 

1. Pedodyne will end bunion torture; 

2. Pedodyne will stop pain caused from bunions almost instantly; 

3. Pedodyne will quickly reduce swelling and inflammation caused 
by bunions; 

Pedodyne will rid the user of misery caused by bunions; 
Pedodyne will give perfect foot comfort; 

Pedodyne will soothe and heal the first instant it is used; 
Pedodyne will give permanent results; 

. Pedodyne will banish, cure and heal bunions; 

. Pedodyne is superior to other bunion treatments ; 

10. Pedodyne is a scientific product, and that it is a recent discovery 
or an improvement of a scientific discovery ; 

11. Pedodyne is penetrative ; 

12, Other competing products are of no value in the treatment of 
bunions. 

Par. 4, The claims and representations made by the respondents 
with respect to the therapeutic value of the product, Pedodyne, are 
grossly exaggerated, false, and misleading. In truth and in fact 
respondents’ pr oduct, Pedodyne, will not end bunion torture. It will 
not stop pain caused from bunions almost instantly. It will not 
quickly reduce swelling and inflammation. It will not rid the user 
of the pain and misery caused from bunions. It will not give perfect 
foot comfort. It will not soothe and heal the first instant it is used. 
Tt will not give permanent results. It will not banish, cure, or heal 


ODN oP 
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bunions. It will not, without danger, enable the user to wear smaller 
shoes. It will not penetrate, neither is it a new or improved scientific 
treatment. In addition, said claims and representations serve to 
falsely disparage bunion treatments prepared and marketed by re- 
spondents’ competitors in that said statements falsely represent that 
the products sold by respondents’ competitors are of no value as bunion 
treatments. In truth and in fact the products sold by respondents’ 
competitors are of some value as bunion treatments in that they will 
relieve pain and assist in correcting the trouble caused by certain types 
of bunions. 

Par. 5. The respondents further represent to prospective pur- 
chasers, through a series of letters and literature, that the respondents 
are making special reduced prices to the prospect and that the offer 
is for a limited time only. The truth is that the respondents make 
the representations and concessions indiscriminately to prospective 
purchasers and the time of acceptance is without limitation. 

Par. 6. There are among respondents’ competitors many who manu- 
facture, distribute and sell to the purchasing public, applances and 
treatments for bunions, who in no way misrepresent the quality, effi- 
cacy, or therapeutic value of their product and who do not falsely dis- 
parage the products manufactured and sold by their competitors; 
and who do not falsely represent that their products are being sold at 
special prices for limited periods of time when such is not the case. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondents in designating and describ- 
ing the product, “Pedodyne,” and its effectiveness, as hereinabove 
set out, in offering for sale and selling said product were, and are, 
calculated to, and had, and now have, the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of said claims and representations 
are true, and into the further erroneous belief that the appliances 
and preparations devised, manufactured, and sold by respondents’ com- 
petitors are inferior in quality and less effective than respondents’ 
product. Further, as a direct consequence of said mistaken and erro- 
neous beliefs, induced by the acts and representations as hereinabove 
set out, a substantial number of the consuming public has purchased 
a substantial amount of respondents’ product with the result that 
trade has been unfairly diverted to the respondents from competitors 
likewise engaged in selling and distributing appliances and prepara- 
tions for the treatment of bunions and who do not misrepresent the 
price, quality, and efficacy of their products. As a result of the unfair 
acts and false and misleading representations of the respondents, 
injury has been, and is now being done by respondents to competition 
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in commerce among and between the various States of the United 
States and the District of Columbia. . 

Par. 8. The above and foregoing acts, practices and representa 
tions of the respondents have been and are all to the prejudice and 
injury of the public and respondents’ competitors, and have been and 
are unfair methods of competition in commerce within the meaning 
and intent of Section 5 of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Report, Fryprnes as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 4, 1937, issued, and on Feb- 
ruary 5, 1937, served, its complaint in this proceeding upon respond- 
ents, Pedodyne Company, Inc., a corporation, and George J. Katz, 
Rose M. Katz, and Robert L. Keats, also known as Robert L. Katz 
individually and as officers of the Pedodyne Company, Inc., charging 
respondents with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filmg of respondents’ answer, the Com- 
mission, by an order entered herein, granted respondents’ motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the complaint to be 
true and waiving the taking of further evidence and all other inter- 
vening procedure, which substituted answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said complaint and 
the substituted answer, briefs and oral arguments of counsel having 
been waived, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this proceed- 


ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Pedodyne Company, Ine. is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its principal place of business 
located in the city of Chicago, State of Illinois. Respondent George 
J. Katz is president and general manager of Pedodyne, Inc. Re- 
spondent Rose M. Katz is vice president and treasurer of Pedodyne 
Company, Inc. Respondent Robert L. Keats, also known as Robert 
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L. Katz, is secretary of Pedodyne Company, Inc. The individual 
respondents own all the capital stock of the respondent corporation 
and direct and control its sales policies and business operation. 

The respondents have been engaged for several years in the sale 
and distribution in commerce among and between the various States 
of the United States and the District of Columbia of a product desig- 
nated “Pedodyne.” The product designated “Pedodyne” is sold and 
recommended as a bunion treatment. Respondents caused said prod- 
uct, when sold, to be shipped from their place of business in Chi- 
cago, Ill., to the purchasers thereof located at various points in the 
States of the United States other than the State of Illinois. Re- 
spondents do now and have for several years last past maintained 
a constant current of trade in commerce among and between the 
various States of the United States and the District of Columbia in 
the product “Pedodyne.” 

There are likewise other corporations, firms, individuals, and part- 
nerships engaged in selling and distributing in commerce among and 
between the various States of the United States and the District of 
Columbia of other preparations and apphances sold and recom- 
mended as bunion treatments. Respondents are now and have been 
in active substantial competition with these other corporations, firms, 
individuals, and partnerships in the sale of their respective products, 

Par. 2. For the purpose of inducing the purchase of the product. 
“Pedodyne” respondents have widely advertised said product in ad- 
vertisements inserted in newspapers and magazines of general circu- 
lation throughout the United States. Respondents have also printed 
and circulated throughout the several States of the United States to 
customers and prospective customers advertising folders, literature, 
circular letters, and other advertising matter. 

In all of the advertisements and advertising matter hereinabove 
mentioned the respondents have caused the corporate name and name 
of the product “Pedodyne” to be prominently and conspicuously dis- 
played, together with such statements as: 

BUNION TORTURE needless. Pain stops almost instantly. The swelling 
and inflammation is so quickly reduced you can wear smaller, neater shoes 
with ease. 

Now then, if you actually want to get rid of this misery, if you want to 
enjoy perfect foot ease, this is your opportunity. 

The Most Torturing Bunions Surrender to Pedodyne. 

If you can positively get rid of your bunion irritation and humiliation, do 
so by all means. Thousands say that PEDODYNE will do this for you, 
thereby increasing your happiness and your efficiency ! 

PEDODYNE is a real friend to every person who has bunions—just starting 
or of longer standing. 
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You want PERMANENT results. You want ENTIRE FREEDOM and com- 
plete foot comfort. You want to BANISH the misery for good. 

For many years the true nature of bunions was not understood. Now 
Science has conquered, 

PEDODYNE is Scientific. 

As soon as PEDODYNE comes in contact with the bunion it quickly softens 
the hard, dead outer epidermis and penetrates to the tender, inflamed, diseased 
tissue and bursal sac, * * * 

Permitted to go untreated, or relieved through clumsy appliances or by 
slitting your shoes to “relieve the pressure”, your bunion may cause serious 
foot disorders. 

Perhaps you have tried other methods—pads, plasters, appliances of one type 
or another—without satisfactory results. It is not surprising if you have 
failed to get the relief you sought. 

How can you expect some little pad or appliance that does not penetrate 
beneath the outer skin to heal your bunion? I say that I do not believe that 
it can be done that way. 

My bunions are showing such rapid improvement that it seems almost a 
miracle. 

I am very happy to inform you your Pedodyne treatment has acted like 
magic. 

The statements above set out, together, with many similar state- 
ments appearing in respondents’ advertising lterature purport to be 
descriptive of respondents’ product. Through these statements and 
other statements of like import and effect the respondents represent 
that (1) Pedodyne will end bunion torture; (2) Pedodyne will stop 
pain caused from bunions almost instantly; (3) Pedodyne will 
quickly reduce swelling and inflammation caused by bunions; (4) 
Pedodyne will rid the user of misery caused by bunions; (5) Pedo- 
dyne will give perfect foot comfort; (6) Pedodyne will soothe and 
heal the instant it is used; (7) Pedodyne will give permanent re- 
sults; (8) Pedodyne will banish, cure and heal bunions; (9) Pedo- 
dyne is superior to other bunion treatments; (10) Pedodyne is a sci- 
entific product, and that it is a recent discovery or an improvement 
of a scientific discovery; (11) Pedodyne penetrates beneath the outer 
skin; and (12) Other competing products are of no value in the 
treatment of bunions. 

Par. 8. In truth and in fact it is generally understood and believed 
by the public that any enlargement of or on the metatarsophalangeal 
joint, whether bursitis or hallux valgus, is a bunion. The product 
designated “Pedodyne” will, in numerous cases, temporarily relieve 
the pain and torture caused from bunions and will do so with rea- 
sonable promptness, and where there is no bone deformity Pedodyne 
will aid in reducing the swelling and inflammation. The product 
Pedodyne will not banish, cure, or heal bunions, but its efficacy is 
limited to temporary relief of pains and discomforts caused by 
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bunions. The Pedodyne formula has been used for many years in 
treating bunions and it cannot be correctly termed a recent dis- 
covery ; neither is it an improvement of a scientific discovery. Pedo- 
dyne is not penetrative in a sense meaning it will penetrate to the 
affected parts of the foot in cases of bunions. There are other prod- 
ucts on the market which are sold and recommended for use in treating 
bunions and some of said products are helpful in relieving pains 
caused by bunions and some are helpful in the correction of bunions. 

Par. 4. Further the respondents represent to the purchasing pub- 
lic by issuing and mailing to prospective purchasers circular letters 
and literature that the respondents are making a “special offer” to 
the particular person so contacted and that the price quoted in the 
literature is a special price. 

In truth and in fact, the special offers pointed out in respondents’ 
follow-up letters and literature are not limited to the one to whom 
the letter is addressed but such offers are made indiscriminately to 
any prospective purchaser and the price quoted is the regular selling 
price of said product. 

Par. 5. There are among respondents’ competitors many who sell 
and distribute preparations and appliances as bunion treatments 
who do not misrepresent the quality or character of their respective 
product or its efficacy in treating bunions. 

Par. 6. The various statements and misrepresentations made by 
respondents in describing the product “Pedodyne” and the effective- 
ness of said product when used had, and now have, a capacity and 
tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that all of said representa- 
tions are true and into the purchase of a substantial volume of re- 
spondents’ product on account of such beliefs induced by the re- 
spondents’ representations as above set out. As a result thereof, 
trade has been diverted to respondents from corporations, firms, in- 
dividuals, and partnerships likewise engaged in the business of selling 
and distributing their products prepared, designed, intended, and sold 
for substantially the same purpose and use for which the respondents’ 
product is advertised and sold, and who truthfully advertise their 
products and the efficacy of their products when used. As a conse- 
quence thereof, injury has been and is now being done by respondents 
to competitors in commerce among and between the various States of 
the United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice of the public and of respondents’ competitors and constitute 
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unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed here- 
in on March 26, 1937, by respondents admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, That the respondent, Pedodyne Company, Inc., a cor- 
poration, its officers, representatives, agents, and employees, and 
George J. Katz, Rose M. Katz, and Robert L. Keats, also known as 
Robert L. Katz, in connection with the offering for sale, sale, and 
distribution of Pedodyne in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing: 

1. That Pedodyne will banish, cure or heal bunions or give perfect 
foot comfort ; 

2. That Pedodyne will end bunion torture or rid the user of the 
misery caused by bunions; 

3. That Pedodyne acts with other than reasonable promptness; 

4. That Pedodyne will give permanent results; 

5. That Pedodyne is scientific in a sense meaning that Pedodyne 
is a recent discovery or a recent improvement of a scientific dis- 
covery ; 

6. That Pedodyne will penetrate beneath the outer skin; 

7. That competing products are of no value in the treatment of 
bunions ; 

8. ‘That a stated price is the regular price, where periodic reduc- 
tions are offered in follow-up form letters; or that the price stated 
is a special offer to the particular person contacted, where the offer is 
made indiscriminately to any prospective purchaser. 

Lt is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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LOUIS KIPILMAN, DOING BUSINESS AS MAJESTIC 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3080. Complaint, Mar. 17, 193?—Decision, Apr. 21, 1937 


Where an individual engaged in the manufacture of a pharmaceutical prepa- 
ration known as “Kipzeme Ointment,’ intended and designed to remedy 
and cure leg sores, eczema, and other skin diseases and kindred ailments, 
and in the sale thereof in substantial competition with others engaged 
in the manufacture of like and similar products and sale thereof among 
the various States and in the District of Columbia, including those who 
truthfully advertise and represent the nature, merit, and therapeutic value 
of their respective products, and those who do not advertise or otherwise 
represent that such products have merit or therapeutic value which they 
do not havye— 

Represented and implied, in advertisements of said “Kipzeme Ointment,” in 
various newspapers, periodicals, and publications and in other forms of 
printed matter, and by radio broadcast and in other ways, that prepara- 
tion in question was a competent and adequate remedy for leg sores, run- 
ning sores, aggravated cases of eczema, and other skin eruptions and 
kindred ailments, through such statements as ‘Leg sores all healed,” 
“Druggist Makes Discovery for OPEN LEG SORES, OLD Leg Sores, ... 
running sores, aggravated eczema. Send for KIPZEME * * *,” facts 
being said preparation does not heal all such sores and is not a competent 
and adequate remedy in cases of aggravated eczema or in the case of 
old leg sores, running sores, and other skin conditions, and representa- 
tions in question, as respects nature and effect of said product, are exag- 
gerated, misleading, and deceptive, and preparation, in many cases, will 
not accomplish results claimed therefor ; 

With capacity to mislead and deceive purchasers and prospective purchasers 
into erroneous belief that such representations were true and into purchase 
of substantial quantities of product in question, on account of such belief 
induced as aforesaid, and with result that trade was unfairly diverted to 
him from competitors who do not similarly advertise their respective prod- 
ucts; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Joseph CQ. Fehr for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Louis 
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Kipilman, an individual doing business under the trade name Ma- 
jestic Laboratories, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paragrapu 1. Respondent, Louis Kipilman, is an individual, hav- 
ing his principal office and place of business located at 128-04—111th 
Avenue, in the city of Richmond Hill, Long Island, in the State of 
New York. Respondent for more than one year last past has been 
and still is, engaged in the manufacture of a pharmaceutical prep- 
aration, known as “Kipzeme Ointment” intended and designed to 
remedy and cure leg sores, eczema, and other skin diseases and kin- 
dred ailments, and in offering said product for sale, and selling the 
same, in commerce between the State of New York and the several 
States of the United States and in the District of Columbia. When 
said product is sold, respondent transports or causes the same to 
be transported from his place of business in the State of New York 
to the purchasers thereof located in States of the United States other 
than the State of New York and in the District of Columbia. There 
has been for more than one year last past, and still is, a constant 
current of trade and commerce in said product so manufactured by 
respondent, between and among the various States of the United 
States and in the District of Columbia. Respondent is now and for 
more than one year last past has been in substantial competition 
with other individuals and with partnerships, corporations, and firms 
engaged in the manufacture of like and similar products and in the 
sale thereof between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as aforesaid, the 
respondent, in soliciting the sale of and selling his pharmaceutical 
preparation known as “Kipzeme Ointment,” and for the purpose 
of creating a demand upon the part of the consuming public for said 
product, now causes and for more than one year last past has caused 
advertisements to be issued, published, and circulated to and among 
the general public of the United States in various periodicals and 
publications and in other forms of printed matter, and by radio 
broadcasting and in other ways. In said ways and by said means 
respondent makes and has made to the general public many unfair, 
false, and misleading statements with reference to the alleged thera- 
peutic value of said product and its effect upon the users thereof, a 
portion of which are as follows: 
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Leg sores all healed. 

Druggist Makes Discovery for OPEN LEG SORES, OLD Leg Sores, ... 
running sores, aggravated eczema. Send for KIPZEMBH, the ointment discovery 
which helped me heal up my 20-year-old leg sores after everything else had 
failed. 

Relieves itching immediately. 

For Eczema, Open Leg Sores, .. . KIPZEME OINTMENT. 

Par. 3. The statements and representations set forth in paragraph 
2 hereof, and others similar thereto, have the capacity and ten- 
dency to mislead and deceive purchasers and prospective purchasers 
of respondent’s product into the belief: 

(a) That Kipzeme heals all leg sores; 

(b) That Kipzeme Ointment heals open leg sores, old leg sores, running sores, 
aggravated eczema; 

(c) That Kipzeme Ointment is an adequate remedy in the treatment of old, 
aggravated leg sores, skin eruptions, eczema, and kindred ailments. 

In truth and in fact, “Kipzeme Ointment” does not heal all leg 
sores, nor is it an adequate remedy in cases of aggravated eczema, or 
in the healing of old leg sores, running sores and other skin condi- 
tions. In truth and in fact, the representations made by the respond- 
ent with respect to the nature and effect of his pharmaceutical prepa- 
ration when used are grossly exaggerated, false, misleading, and 
untrue, as said preparation will not accomplish in all cases the results 
claimed for it. 

Par. 4. There are among the competitors of the respondent in 
commerce as herein described, manufacturers of like and similar 
products who truthfully advertise and represent the nature, merit, 
and therapeutic value of their respective products. There are also 
among such competitors of the respondent, manufacturers, sellers, and 
distributors of like and similar products who do not advertise and 
otherwise represent that such products have merit or therapeutic 
value which they do not have. 

Par. 5. The above alleged acts and practices of respondent have the 
capacity to mislead and deceive purchasers and prospective pur- 
chasers into the erroneous beliefs described in paragraph 3 hereof 
and into the purchase of respondent’s product in such _ beliefs. 
Thereby trade is unfairly diverted to respondent from those competi- 
tors referred to in paragraph 4 in interstate commerce as herein 
described. As a consequence thereof, substantial injury is done by 
respondent to competition in commerce, among and between the vari- 
ous States of the United States, and in the District of Columbia. 

Par. 6. Said acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
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unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Rerorr, Frxpings as ‘to THE Facrs, AND OrprErR 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal ‘Trade Commission, on March 17, 1987 issued and served 
its complaint in this proceeding upon respondent, Louis Kipilman, 
an individual doing business under the trade name of Majestic Lab- 
oratories, charging him with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act, On 
March 24, 1937, the respondent filed his answer, in which answer he 
admitted all the material allegations of the complaint to be true 
and stated that he waived hearing on the charges set forth in the 
said complaint, and stated that, without further evidence or other 
intervening procedure, the Commission might issue and serve upon 
him findings as to the facts and conclusion and an order to cease and 
desist from the violations of law charged in the complaint. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, Louis Kipilman, is an individual, 
having his principal office and place of business located at 128-04 
111th Avenue, Richmond Hill, Long Island, N. Y. Respondent. for 
more than one year last past has been and still is, engaged in the 
manufacture of a pharmaceutical preparation, known as “Kipzeme 
Ointment,” intended and designed to remedy and cure leg sores, ec- 
zema, and other skin diseases and kindred ailments. He offers for 
sale and sells this product in commerce between the State of New 
York and the several States of the United States, and in the District 
of Columbia. When said product is sold, respondent transports or 
causes the same to be transported from his place of business in the 
State of New York to purchasers located in States of the United 
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States other than the State of New York, and in the District of 
Columbia. ‘There has been for more than one year last past, and 
still is, a constant current of trade and commerce in said product 
so manufactured by respondent, between and among the various 
States of the United States and in the District of Columbia. Re- 
spondent is now and for more than one year last past has been in 
substantial competition with other individuals and with partner- 
ships, corporations, and firms engaged in the manufacture of like 
and similar products and in the sale thereof between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as aforesaid, the 
respondent, in soliciting the sale of and selling his pharmaceutical 
preparation known as “Kipzeme Ointment,” and for the purpose of 
creating a demand upon the part of the consuming public for said 
product, now causes and for more than one year last past has caused 
advertisements to be issued, published, and circulated to and among 
the general public of the United States in various newspapers, peri- 
odicals, and publications and in other forms of printed matter, and 
by radio broadcasting and in other ways. In said ways and by said 
means, respondent makes and has made to the general public many 
unfair, misleading, and deceptive statements with reference to the 
wlleged therapeutic value of said product and its effect upon the 
users thereof. Among other statements and representations thus 
made by the respondent are the following: 

Leg sores all healed. 

Druggist Makes Discovery for OPEN LEG SORES, OLD Leg Sores,... 
running sores, aggravated eczema. Send for KIPZEME, the ointment discoy- 
ery which helped me heal up my 20-year-old leg sores after everything else had 
failed. 

Relieves itching immediately. 

For Eczema, Open Leg Sores, .. . KIPZEME OINTMENT. 

Par. 3. The statements and representations set forth in paragraph 
2 hereof, and others similar thereto, have the capacity and tendency 
to mislead and deceive purchasers and prospective purchasers of 
respondent’s product into the belief that said preparation is a com- 
petent and adequate remedy for leg sores, running sores, aggravated 
cases of eczema, and other skin eruptions and kindred ailments. 

Par. 4. In truth and in fact, “Kipzeme Ointment” does not heal 
all leg sores, nor is it a competent and adequate remedy in cases of 
aggravated eczema, or in the healing of old leg sores, running sores 
and other skin conditions. The representations made by the re- 
spondent with respect to the nature and effect of his pharmaceutical 
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preparation when used are exaggerated, misleading, and deceptive. 
As a matter of fact, said preparation will not accomplish in many 
cases the results claimed for it. 

Par. 5. There are among the competitors of the respondent in 
commerce as herein described, manufacturers of like and similar 
products who truthfully advertise and represent the nature, merit, 
and therapeutic value of their respective products. There are also 
among such competitors of the respondent, manufacturers, sellers, 
and distributors of like and similar products who do not advertise 
and otherwise represent that such products have merit or therapeutic 
value which they do not have. 

Par. 6. The above alleged acts and practices of respondent have 
the capacity to mislead and deceive purchasers and prospective pur- 
chasers into the erroneous belief that said representations are true 
and into the purchase of substantial quantities of respondent’s prod- 
uct on account of such belief induced as aforesaid. Thereby trade 
is unfairly diverted to respondent from competitors who do not 
similarly advertise their respective products. As a consequence 
thereof, substantial injury is done by respondent to competition in 
commerce, among and between the various States of the United 
States, and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent Louis Kipilman, 
an individual doing business under the trade name of Majestic Lab- 
oratories, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
on March 24, 1937, by respondent admitting all the material allega- 
tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
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Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Louis Kipilman, as an indi- 
vidual, and doing business under the trade name of Majestic Labora- 
tories, or under any other trade name, his representatives, agents, 
and employees, in connection with the offering for sale, sale, and dis- 
tribution of a pharmaceutical preparation now designated as 
“Kipzeme Ointment” or of a product of substantially the same in- 
gredients or therapeutic effect sold under the name “Kipzeme Oint- 
ment” or under any other name, in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from 
representing: 

1. That said preparation heals open leg sores, old leg sores, all 
leg sores, running sores, and aggravated cases of eczema; 

2. That said preparation is a competent and adequate remedy or 
treatment for aggravated leg sores, skin eruptions, eczema, and 
kindred ailments; 
and from making any other representations of similar tenor or 
import. 

And it is hereby further ordered, That the said respondent shall 
within 60 days from the date of the service upon him of this order 
file with this Commission a report in writing setting forth the manner 
and form in which he has complied with this order. 
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Iw tHe MATTER OF 


I. B. KLEINERT RUBBER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2852. Complaint, June 26, 1936—Decision, Apr. 24, 1937 


Where a corporation engaged in the manufacture of various types of water- 
proof garments for women and children, including baby pants sold under 
trade name “SOFTEX,” and in sale thereof in competition with others 
engaged in sale of similar products or products for same and similar 
purposes who truthfully represented the same— 

Caused representations and statements to be made in advertising matter cir- 
culated and distributed in the various States, to the effect that its said 
products were absolutely free from latex or any other form of gum rubber 
and were rubberless, facts being they were not thus free or rubberless, 
but contained rubber in waist bands and in leg openings ; 

With tendency to deceive and mislead substantial portions of purchasing public 
into erroneous belief that such representations were true, and with the 
result, as a direct consequence of such mistaken and erroneous beliefs 
thus induced, that consuming public was persuaded to purchase substan- 
tial volume of its products, and trade was unfairly diverted to it from 
competitors engaged in selling products of same kind and nature in com- 
merce and who truthfully advertised and represented the character and 
quality thereof, and means of deceiving consuming public was also placed 
in the hands of the retail purchaser by it in the labeling of its products 
as aforesaid; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall and Mr. John J. Keenan, trial exam- 
iners. 
Mr. John Darsey for the Commission. 
Nordlinger, Riegelman & Cooper, of New York City, for respond- 
ent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that I. B. 
Kieinert Rubber Company, hereinafter referred to as respondent, 
has been and is now using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 
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Paracrapu 1. Respondent is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with its principal place of business located at 485 Fifth Ave- 
nue, in the city of New York, in said State. It is now, and for 
some time past has been, engaged in the manufacture of various 
types of waterproof garments for women and children, among which 
said products is a baby pant, which it offers for sale and sells under 
the trade mark “Softex,” which products the respondent sells and has 
sold and distributed in commerce between and among the various 
States of the United States, causing the same when sold to be shipped 
from its place of business in the State of New York to purchasers 
thereof located in a State or States other than the State of New 
York. 

In the course and conduct of its business the respondent has been 
and is in substantial competition with various other corporations, 
partnerships, firms, and individuals engaged in the sale of similar 
products or products to be used for the same and similar purposes, 
which competitors cause their products when sold to be transported to 
purchasers thereof located in the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1, supra, the respondent causes its aforesaid products to 
be advertised by means of trade publications and in newspapers hav- 
ing circulation in-the various States of the United States. It dis- 
tributes circulars and leaflets pertaining to said products in and 
among the various States of the United States. It also furnishes 
mats and display cards for the use of, and which are used by, the 
trade located in the various States of the United States in adver- 
tising and selling the said products. In the course of offering for 
sale and sale of the baby pant under the trade mark “Softex” the 
respondent causes representations and statements to be made in such 
advertisements and advertising matter to the following effect, gist, 
or meaning: 

But they are absolutely free from Latex or any other form of gum rubber. 

They’re rubberless, 
and which products so advertised and represented the respondent 
sells in commerce between and among the various States of the 
United States, as aforesaid; when in truth and in fact said products 
have a waistband of an elastic fabric made from gum rubber, and 
also an elastic banding at the leg opening made of rubber, and 
therefore said products are not properly and correctly represented 
and referred to as “being absolutely free from Latex or any other 
form of gum rubber” or as “rubberless.” 
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Par. 3. Under the foregoing facts and circumstances, the repre- 
sentations, statements, and terms used by respondent in its advertis- 
ing matter, as set forth in paragraph 2 supra, are false and mislead- 
ing and have the capacity and tendency to deceive and do deceive 
the ultimate purchasers and consumers into buying that which they 
do not intend to buy; and through and by virtue of the use of such 
representations, statements, and terms in its advertising matter, as 
aforesaid, the respondent has placed and is placing in the hands of 
its wholesaler and retailer purchasers the means of deceiving the 
ultimate purchasers and consumers. The aforesaid practices have 
the capacity and tendency to divert to respondent the trade of com- 
petitors engaged in selling in commerce between and among the 
various States of the United States products of the same kind and 
nature as those of respondent, which products are truthfully adver- 
tised and described, and thereby substantial injury is done by 
respondent to substantial competition in commerce between and 
among the various States of the United States. 

Par. 4. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on June 26, 1936, issued and served its complaint 
in this proceeding upon respondent, I. B. Kleinert Rubber Company, 
a corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by John Darsey, attorney for the 
Commission, before Robert S, Hall and John J. Keenan, examiners 
of the Commission, theretofore duly designated by it, and in opposi- 
tion to the allegations of the complaint by Harold Riegelman, attorney 
for the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
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on the said complaint, the answer thereto, testimony and other evi- 
dence, and briefs in support of the complaint and in defense thereto; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts, and its 
conclusion drawn therefrom; 


FINDINGS AS TO THE FACTS 


ParacrapH 1. I. B. Kleinert Rubber Company is a New York cor- 
poration with its principal place of business located at 485 Fifth 
Avenue in the city of New York in said State. It is engaged in the 
manufacture of various types of waterproof garments for women and 
children, among which products is a baby pant which sells under the 
trade name, “SOFTEX.” When its products are sold, the respondent 
causes the same to be shipped from its place of business in the State 
of New York to purchasers thereof located in the various States of 
the United States. 

There are other corporations, partnerships, firms, and individuals 
engaged in the sale of similar products, or products to be used for the 
same and similar purposes, who truthfully represent their products 
and who cause the same when sold to be transported from their re- 
spective places of business to purchasers thereof located in the various 
other States of the United States, and with such corporations, part- 
nerships, firms, and individuals the respondent is in competition. 

Par. 2. In connection with the promotion of sale and sale of its 
products as aforesaid, the respondent causes representations and state- 
ments to be made in advertising matter which is circulated and dis- 
tributed in the various States of the United States to the effect that 
its products are absolutely free from latex.or any other form of gum 
rubber and that they are rubberless. 

The products offered for sale and sold by respondent in the manner 
set forth above are not absolutely free from latex or any other form 
of gum rubber and are not rubberless. The products contain rubber 
in the waist bands and in the leg openings. 

Par. 3. The representations and statements made by respondent to 
the effect and meaning of those set forth in paragraph 2 supra are 
calculated to and have the tendency to deceive and mislead substantial 
portions of the purchasing public into the erroneous belief that such 
representations are true. As a direct consequence of such mistaken 
and erroneous beliefs so induced, the consuming public is persuaded 
to purchase a substantial volume of respondent’s products with the 
attendant result that trade is unfairly diverted to respondent from 
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competitors engaged in selling products of the same kind and nature 
in commerce as hereinbefore set out, who truthfully advertise and 
represent the character and quality of their products. A means of 
deceiving the consuming public is also placed in the hands of the 
retailer-purchaser by respondent when its products are so labeled. 
Substantial injury is thereby done by respondent to competition in 
commerce as hereinabove set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondent I. B. Kleinert 
Rubber Company are to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Robert S. Hall 
and John J. Keenan, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, and briefs filed herein; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, I. B. Kleinert Rubber Company, 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale, and distribution of its baby pant products in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing: 

That said products are free from latex or any other form of gum 
rubber or that they are rubberless when said products have latex or 
some form of rubber in said products at waist or leg bands or open- 
ings or in any other capacity. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order, 
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RUSSEK’S FIFTH AVENUE, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3066. Complaint, Feb. 25, 1937—Decision, Apr. 24, 1937 


Where a corporation engaged as retailer of women’s wares, such as furs, coats, 
dresses, and other items of wearing apparel, in shipping from its place of 
business to the purchasers thereof in other States articles of merchandise 
sold by it— 

Made use of words “silk” or “satin” in soliciting sale of its products to pur- 
chasers in various States, through advertisements and advertising matter 
in newspapers circulating among the various States, through representing, 
designating, and referring to products thus offered as “satin and silk jersey 
dresses” or as “silk afternoon dresses,” aS case might be, notwithstanding 
fact dresses respectively thus described were not composed of silk, product 
of the cocoon of the silk worm, as long specifically and definitely understood 
in mind of purchasing public from words “silk” or ‘satin,’ as long asso- 
ciated in said mind with the long and highly esteemed silk fabrics, and 
preeminent quality thereof; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and to cause them to buy such dresses on account of such erroneous 
belief, and to unfairly divert trade to it from competitors engaged in the 
sale of dresses and other women’s wearing apparel, who do not misrepresent 
the kind of dresses offered, but truthfully advertise and represent the 
nature and kind thereof; to the substantial injury of competition in 
commerce : 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Ur. John L. Hornor, trial examiner. 


Mr, Astor Hogg for the Commission. 
Weisman, Quinn, Allen & Spett, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Russek’s 
Fifth Avenue, Inc., a corporation, hereinafter referred to as respond- 
ent, has been, and is using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

146756m—89—vol. 24——T1 
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Paracrapy 1. Respondent, Russek’s Fifth Avenue, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located on 5th Avenue at 36th Street, in the city of 
New York in said State. 

Respondent is now, and has been for several years last past, en- 
gaged in business as a retailer of women’s wear, such as furs, coats, 
dresses, and other items of wearing apparel. It sells, and has sold 
and distributed, such articles of merchandise to members of the pur- 
chasing public located in various States of the United States, and in 
the District of Columbia. Respondent now causes, and during the 
time herein mentioned has caused, its articles of merchandise, when 
sold, to be shipped from its place of business in New York City to 
the purchasers thereof located in the various States of the United 
States other than the State of New York and in the District of 
Columbia. There is now, and has been at all times mentioned herein, 
a constant current of trade and commerce by the respondent in said 
articles of merchandise between and among the various States of the 
United States, and in the District of Columbia. 

Respondent is now and at all times herein mentioned has been in 
substantial competition with other corporations and with firms, part- 
nerships, and individuals engaged in the sale and distribution of 
women’s wearing apparel, including furs, coats, and dresses in com- 
merce among the various States of the United States, and in the 
District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and sell- 
ing its products to purchasers located in the various States of the 
United States, caused advertisements and advertising matter to be 
inserted in newspapers having circulation in and among the various 
States of the United States, wherein certain of its dresses were 
represented, designated, and referred to as “satin and silk jersey 
dresses,” while certain other dresses were represented, designated 
and referred to as “silk afternoon dresses.” Such statements and 
representations served as representations on the part of respondent. 
that such dresses, so advertised and offered for sale, were silk dresses. 

The representations hereinbefore set forth, are grossly false and 
misleading in that said dresses so represented, designated and re- 
ferred to as being silk and satin silk are not and were not composed 
of silk, the product of the coon of the silkworm, but were com- 
posed a a material, or materials, other than silk. 

Par. 3. The ol “silk” for many years past, has had and still 
has, in the minds of the consuming public, a definite and specific 
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meaning, to wit, the product of the cocoon of the silkworm. Silk 
fabrics for many years have held, and still hold great public esteem 
and confidence for their preeminent qualities. Silk fibre has long 
been woven into a variety of fabrics and a variety of distinctive 
terms have been applied to the fabrics resulting from different types 
of weaving. The term “satin” has been for a long time, and at the 
present time still is associated in the public mind with a fabric made 
from the cocoon of the silkworm, commonly known and understood 
by the public as silk. 

Par. 4. The use by respondent of the representations set forth 
herein has had and now has the capacity and tendency to mislead 
and deceive and has misled and deceived a substantial portion of the 
purchasing public into the erroneous belief that such representations 
are true, and to cause them to purchase such dresses on account of 
such erroneous belief engendered as above set forth. There are, 
among the competitors of respondent, as mentioned in paragraph 
1 hereof, corporations, individuals, partnerships and firms engaged 
in the sale of dresses and other women’s wearing apparel who do not 
misrepresent the kind of dresses offered for sale, but who likewise 
advertise, sell and distribute their dresses among the various States 
of the United States and in the District of Columbia. By the rep- 
resentations aforesaid trade is unfairly diverted to respondent from 
such competitors, and thereby substantial injury is being, and has 
been, done by respondent to competition in commerce as herein set 
out. 

Par. 5. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on February 25, 1937, issued and served 
its complaint in this proceeding upon respondent Russek’s Fifth Ave- 
nue, Inc., charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer 
thereto, the attorneys of record for said respondent tendered and 


1088 FEDERAL TRADE COMMISSION DECISIONS 
Findings 24 DC: 


entered into a stipulation as to the facts with the Chief Counsel for 
the Commission, subject to the approval of the Commission, by which 
it is agreed that the statement of facts therein contained may be taken 
as the facts in this proceeding, and in lieu of testimony in support 
of the charges stated in the complaint and in opposition thereto; and 
that the Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts (including infer- 
ences which it may draw from the said stipulated facts) and its con- 
clusion based thereon, and enter its order disposing of the proceeding 
without the presentation of argument or the filing of briefs; which 
said stipulation has been approved by the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, and the said stipu- 
lation and statement of facts, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Russek’s Fifth Avenue, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of New York with its principal office and place of business 
located on Fifth Avenue at 36th Street in the city of New York in 
said State. Respondent is, and has been for several years last past, 
engaged in business as a retailer of women’s wares such as furs, 
coats, dresses, and other items of wearing apparel. It sells and dis- 
tributes such articles of merchandise to members of the purchasing 
public located in the various States of the United States. It causes, 
and has caused, its articles of merchandise when sold to be shipped 
from its place of business in New York City to the purchasers thereof 
located in the various States of the United States other than the 
State of New York. There is now, and has been at all times men- 
tioned herein, a constant current of trade and commerce by the re- 
spondent in said articles of merchandise between and among the vari- 
ous States of the United States. Respondent is now, and at all times 
herein mentioned has been, in substantial competition with other cor- 
porations, and with firms, partnerships, and individuals engaged in 
the sale and distribution of women’s apparel, including furs, coats, 
and dresses in commerce among and between the various States of the 
United States. 

Par. 2. Respondent in soliciting the sale of and selling its prod- 
ucts to purchasers located in the various States of the United States, 
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caused advertisements and advertising matter to be inserted in news- 
papers having circulation in and among the various States of the 
United States, wherein certain of its dresses were represented, desig- 
nated, and referred to as “satin and silk jersey dresses,” while cer- 
tain other dresses were represented, designated, and referred to as 
“sill afternoon dresses.” In and by such representations and state- 
ments, respondent represented that such dresses so advertised and of- 
fered for sale were silk dresses. Such statements and representations 
thus made are and were false and misleading in that said dresses so 
represented as being “silk” and “satin and silk” are not and were not 
composed of silk, the product of the cocoon of the silk worm but were 
composed of materials other than silk. 

Par. 3. The word “silk” for many years last past has had and still 
has in the minds of the purchasing public a definite and specific 
meaning, to wit: the product of the cocoon of the silk worm. Silk 
fabrics for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. Silk fibre has long 
been woven into a variety of fabrics, and a variety of distinctive terms 
have been applied to the fabrics resulting from different types of 
weaving. The term “satin” has been for a long time, and at the 
present time is associated in the public mind with a fabric made from 
the cocoon of the silk worm, commonly known and understood by the 
public as “silky.” 

Par. 4. The use by the respondent of the representations set forth 
herein have had and now have the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are true and to cause them 
to purchase such dresses on account of such erroneous belief brought 
about as above set forth. There are among the competitors of the 
respondent as mentioned in paragraph 1 hereof, corporations, indi- 
viduals, partnerships, and firms engaged in the sale of dresses and 
other women’s wearing apparel, who do not misrepresent the kind of 
dresses offered for sale, but who truthfully advertise and represent 
the nature and kind of dresses sold by them. The representations 
made by respondent as aforesaid, have the capacity and tendency to 
unfairly divert trade to respondent from such competitors; thereby 
substantial injury is being done and has been done by the respond- 
ent to competition in commerce as herein set out. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Russek’s Fifth 
Avenue, Inc., are to the prejudice of the public and of respondent’s 
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competitors, and constitute unfair methods of competition in com- 
merce, within intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent and the agreed stipulation of facts entered into between the re- 
spondent herein, Russek’s Fifth Avenue, Inc., and W. T. Kelley, Chief 
Counsel for the Commission, which provides among other things that 
without further evidence or other intervening procedure the Commis- 
sion may issue and serve upon the respondent herein, findings as to 
the facts and conclusion based thereon and an order disposing of the 
proceeding, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent Russek’s Fifth Avenue, Inc., its 
officers, representatives, agents, and employees in connection with the 
offering for sale, sale, and distribution of its merchandise, dress goods 
and garments in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from: 

(1) Using the word “silk” either alone or in conjunction with any 
word or words to describe or refer to the fabric of merchandise, dress 
goods, or garments not composed entirely of silk, the product of the 
cocoon of the silk worm. 

(2) From using the word “satin” either alone or in conjunction 
with any other word or words to describe or refer to the fabric mer- 
chandise, dress goods, or garments not made wholly from silk, the 
product of the cocoon of the silk worm. 

It ts further ordered, That the respondent, Russek’s Fifth Avenue, 
Inc., shall within 80 days after service upon it of a copy of this order 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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In THE Marrer oF 


NOLAN ATZ, GUSTA ATZ AND JOHN EDWARD ATZ, TRAD- 
ING AS ATZ’S HATCHERY, ATZ’S BLUE MOUNT HATCH- 
ERY AND ATZ’S MAMMOTH HATCHERY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2886. Complaint, Aug. 3, 1936—Decision, Apr. 27, 1937 


Where an individual engaged in the hatching, advertisement, sale and shipment 
of baby chicks by mail and express to purchasers in various States, in 
substantial competition with others similarly engaged; in advertising her 
said baby chicks in periodicals of national circulation and among farmers, 
more particularly— 

{a) Represented that same were hatched from the eggs of hens or old hens, 
and not pullets, through such statements as “Superior grade from old 
hens’ eggs,” “from all old hens’ eggs,” facts being not more than ten per- 
cent of the flocks from which she purchased eggs, gathered by trucks from 
the various farmers and poultry raisers for hatching and sale of chicks 
were composed entirely of old hens, and there was no practical way for a 
large hiatchery to obtain or definitely select and separate the old hens’ 
eggs, chicks from which, as meaning hens that have completed one or more 
laying seasons, are preferred by many purchasers as more likely to live 
than those from eggs of a young hen or pullet; 

(b) Represented that the eggs from which her said chicks were hatched had 
been “blood tested” for either eleven or twelve consecutive years, facts 
being that, while individual in question did make annual tests of the flocks 
from which she bought eggs for hatching, such testing did not and could 
not make any flock 100% free from the diseases or blood tested at the 
various times at which the eggs were obtained for hatching; and 

{c) Represented that she had at all times had chickens of various breeds or 
types available for immediate delivery, facts being she did not at all times 
have ample supply of various breeds and types, as represented, available 
for such delivery, and at times made substitutions of different breed or 
type from those specifically ordered, without obtaining purchaser’s consent, 
or failed to make shipment or notify purchasers promptly of her inability 
to fill order or return money forwarded therewith, or failed to make ship- 
ment within time specified or a reasonable time thereafter or to notify 
purchasers of such unreasonable delay ; 

With result that purchasers were misled and injured by such misrepresenta- 
tions and practices as respects such matters of major importance to pur- 
chaser as time of delivery and delivery of kind ordered, and a substantial 
portion of the purchasing public were misled and deceived into the erro- 
neous belief that the said representations, as above set forth, were true, 
and, acting thereon, were induced to order and buy her said products, and 
trade was diverted to her from those of her competitors who do not mis- 
represent their products or engage in such practices; to the substantial 
injury of competitors in commerce and of the public: 
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Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr, John W. Norwood, trial examiner. 
Mr. Wm. 7. Chantland for the Commission. 
Mr. QC. B. Hays, of Corydon, Ind., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes”, 
the Federal Trade Commission, having reason to believe that Nolan 
Atz, Gusta Atz, and John Edward Atz, trading under the names 
Atz’s Hatchery, Atz’s Blue Mound Hatchery, and Atz’s Mammoth 
Hatchery, hereinafter referred to as respondents, have been and now 
are using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint and states its charges in that respect as 
follows: 

Paracrary 1. Respondents Nolan Atz, Gusta Atz, and John Ed- 
ward Atz, are individuals doing business at all times since on or 
about 1924, under the trade names Atz’s Hatchery, Atz’s Blue Mound 
Hatchery, and Atz’s Mammoth Hatchery with their principal places 
of business located in Milltown and Huntingburg in the State of 
Indiana. 

Respondents are now, and have been for several years last past, 
engaged in the business of hatching, selling, and distributing poultry, 
more particularly young chickens which are commonly known and 
referred to as “baby chicks.” The business in which the respondent 
is engaged is commonly known as and is hereinafter referred to as 
the chick hatchery business. Respondents in the course and conduct 
of their business sell and distribute said “baby chicks” to members 
of the public and cause said “baby chicks” when sold to be transported 
from the State of Indiana, or the State of origin of the shipment, to 
purchasers thereof located at points in the various States of the 
United States other than the State of Indiana, or the State of origin 
of the shipment. There is now, and has been during all the times 
herein mentioned, a constant current of trade in commerce in prod- 
ucts sold by respondents between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, respondents 
are now, and have been during all the times herein mentioned, en- 
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gaged in substantial competition with various other individuals, 
firms, and corporations engaged in hatching, selling and offering for 
sale “baby chicks” to members of the general public in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Many purchasers of “baby chicks” believe that a “baby 
chick” hatched from the egg of an “old hen” is more likely to live 
than one hatched from a young hen, commonly known as a pullet; 
and the term or designation “old hen” refers to a hen that has com- 
pleted one or more laying seasons. There is a preference among 
purchasers of “baby chicks” for “baby chicks” hatched from the eggs 
of “old hens.” 

In the course and conduct of their business as aforesaid in solicit- 
ing the sale of and in selling their “baby chicks” in said commerce, 
respondents advertise and have advertised in periodicals having na- 
tional circulation, more particularly among farmers. In said ad- 
vertisements respondents falsely represent, among other things, that 
the “baby chicks” advertised and offered for sale by them are hatched. 
from the eggs of “old hens.” 

When in truth and in fact not all the “baby chicks” advertised and 
offered for sale are hatched from the eggs of “old hens” but many 
are hatched from the eggs of young hens or pullets with no definite 
determination of percentage of either. 

Par. 4. To purchasers of “baby chicks” the term “blood tested” 
means and refers to poultry flocks that have been tested for certain 
diseases common to poultry and from which flocks the diseased poul- 
try have been eliminated, and it is believed by such purchasers that 
“baby chicks” hatched from the eggs of flocks that have been “blood 
tested” for a period of several years are less likely to be infected 
with said diseases than are those from flocks that have not been 
“blood tested” over such period of time. There is a preference among 
such purchasers for “baby chicks” hatched from the eggs of poultry 
flocks that have been “blood tested” for a period of several years. 

In the course and conduct of their business as aforesaid, in solicit- 
ing the sale of and in selling their “baby chicks” in interstate com- 
merce respondents, by the means and in the manner above alleged, 
falsely represent, among other things, that flocks producing the eggs 
from which respondents’ chicks are hatched have been “blood tested” 
for either 11 or 12 consecutive years. 

When in truth and in fact the flocks producing the eggs from which 
respondents’ chicks are hatched have not been “blood tested” for a 
period of either 11 or 12 consecutive years. 
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Par. 5. There are various breeds and types of chickens, each hav- 
ing its own characteristic and value to purchasers of “baby chicks.” 

In the course and conduct of their business as aforesaid, in solicit- 
ing the sale of and in selling their “baby chicks” in said commerce, 
respondents, by the means and in the manner above alleged, falsely 
represent that they have chickens of various breeds or types available 
for immediate delivery. 

When in truth and in fact said respondents do not have the vari- 
ous breeds and types of chickens as represented, available for im- 
mediate delivery; and upon receipt of orders for specific breeds or 
types from purchasers, substitute a different breed or type of “baby 
chick” from those specifically ordered without first obtaining the 
consent of the purchasers for such substitution. 

Par. 6. The time at which delivery of “baby chicks” is made is of 
major importance to the purchaser, for the business is of a seasonal 
and hazardous nature and unless delivery is made as specified in 
the contract of purchase the “baby chicks” are worthless or of much 
less value to the purchaser than they are when delivered as specified. 
Beeause of these facts, “time of the delivery of baby chicks becomes 
of the essence” in every contract for the purchase and sale of “baby 
chicks.” 

In the course and conduct of their business respondents, by the 
means and in the manner above alleged, falsely represent, among 
other things, that their “chicks are hatched by the thousands daily 
for immediate delivery.” 

When in truth and in fact said respondents have not “baby chicks” 
of specific breed or types available for immediate delivery in all 
cases. In this connection, in many instances, the respondents do 
not make any shipment at all, nor do they notify the purchasers of 
their inability to fill the orders or return the purchase money for- 
warded with the orders. In other instances, shipment is not made 
within the time specified or within a reasonable time thereafter, and 
purchasers are not notified of this unreasonable delay, nor do the 
respondents offer to or return the purchase money paid. 

Par. 7, There are among the competitors of respondent, as men- 
tioned in paragraph 1 hereof, those engaged in the business of 
producing, selling and offering for sale in said commerce “baby 
chicks” who do net in any way misrepresent their “baby chicks”; and 
who do not substitute a type of breed of chickens different from 
those ordered; and who do not delay or refuse shipment. 


Par. 8. The acts and practices of the respondents as above al-_ 


leged in the course of selling and offering for sale their “baby 
chicks” in commerce as aforesaid, have the capacity and tendency to 
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mislead and deceive and have misled and deceived a substantial por- 
tion of the purchasing public into the erroneous belief that the said 
representations are true and, acting on such erroneous. belief, the 
said purchasing public has been induced to purchase and has pur- 
chased respondents’ products, thereby diverting trade to the re- 
spondents from those of its competitors who do not misrepresent 
their products, whereby substantial injury is done to respondents’ 
competitors in interstate commerce and to the injury of the public. 

Par. 9. The above and foregoing acts and practices have been and 
are all to the prejudice of the public and the respondents’ competitors 
and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Rerort, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on August 3, 1936, issued and served 
its complaint in this proceeding upon respondents, Nolan Atz, Gusta 
Atz, and John Edward Atz, trading under the names Atz’s Hatchery, 
Atz’s Blue Mount Hatchery, and Atz’s Mammoth Hatchery, charg- 
ing them with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. On August 10, 
1936, respondent, Nolan Atz, filed his answer to said complaint. 
Thereafter, on October 27 a separate stipulation was entered into 
between said Nolan Atz and the Federal Trade Commission, pur- 
suant to which an order was entered on October 30, 1936, closing 
the case as to Nolan Atz.1 

On August 11, 1936, respondent, Gusta Atz, filed an answer on 
behalf of herself and respondent, John Edward Atz. Thereafter 
testimony and evidence in support of the allegations of said com- 
plaint were introduced by William T. Chantland, attorney for the 
Commission, before John W. Norwood, an examiner of the Com- 


1“This matter coming on for consideration by the Commission upon the record and it 
appearing that the respondent, Nolan Atz, has entered into a stipulation of the facts and an 
agreement to cease and desist from certain enumerated practices, which stipulation and 
agreement, on the 27th day of October 1936, was approved by the Commission, and the 
Commission haying duly considered the same, and being now fully advised in the premises : 

“It is ordered, That the case against Nolan Atz, respondent, growing out of the com- 
plaint hereinbefore issued on August 3, 1936, be, and the same hereby is, closed as to the 
said Nolan Atz, respondent, without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the: same and resume prosecution of the complaint as to said 
Nolan Atz, respondent, in accordance with its regular procedure.” 
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mission theretofore duly designated by it, and in defense of the 
allegations of the complaint by C. B. Hays, attorney for the respond- 
ent Gusta Atz; and said testimony and evidence was duly recorded 
and filed in the office of the Commission. Thereafter, the proceed- 
ing regularly came on for final hearing before the Commission on 
the said complaint, the answer thereto, testimony and evidence, and 
brief in support of the complaint, respondents having filed no brief; 
and the Commission having duly considered the same, and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents, Gusta Atz and Nolan Atz, since about 
1924 and up to July 1, 1935, were associated in the business of hatch- 
ing baby chicks and of advertising them for sale and selling and 
shipping same by mail and express to purchasers in various States 
of the United States from a hatchery and place of business at Mill- 
town, Ind., and since November 1, 1935, also from a hatchery at 
Huntingburg, Ind. Said business is commonly known as the chick 
hatchery business. Since July 1, 1935, respondent, Gusta Atz, has 
personally owned and conducted said businesses except that for a part 
of the “off season” of 1935, the Milltown plant and business was 
turned over to her son, John Edward Atz, and his wife, to conduct 
on their own and make what they could out of it.. The advertise- 
ments then used were prepared and the business policy controlled 
by respondent, Gusta Atz. 

Par. 2. At all times during said period there has been a constant 
current of trade in baby chicks sold by respondent, Gusta Atz, in 
commerce between and among various States of the United States. 
The volume at times in the late winter and early spring, in what is 
known as “the season,” was such that it brought in receipts up to 
$1,000.00 per day. For 1934, the gross receipts for chicks shipped 
outside the State of Indiana was approximately 80% of $28,813.47. 
In 1936 the gross sales were $94,034.78 from Huntingburg and 
$71,525.73 from Milltown. 

Par. 3. In the course and conduct of her business, respondent, 
Gusta Atz, is now, and has been during all the times herein men- 
tioned, engaged in substantial competition with various other indi- 
viduals, firms, and corporations engaged in hatching, selling and 
offering for sale baby chicks to members of the general public in 
commerce among and between the various States of the United States 
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and in the District of Columbia. Quite a number of such com- 
petitors are located throughout southern Indiana, in the vicinity 
of respondent’s plants. 

Par. 4. In the course and conduct of her business as aforesaid in 
soliciting the sale of and in selling baby chicks in said commerce, 
respondent, Gusta Atz, advertises and has advertised in periodicals 
having national circulation, more particularly among farmers. In 
said advertisements she has represented, among other things, that 
the baby chicks advertised and offered for sale by her are hatched 
from the eggs of hens or old hens, meaning thereby birds of a prior 
season’s hatch, and not pullets. In such advertisements respondent 
made, among others, the following representations as to the chicks 
offered for sale by her: 

Superior grade from old hens’ eggs; 

from all old hens’ eggs; 

from hens’ eggs; and 

these (baby chick) cockerels and pullets are from old hens’ eggs and our 
special matings. 

The baby chicks sold by respondent, Gusta Atz, following the mak- 
ing of such representation were not in fact all hatched from hens or 
old hens, in that not more than 10% of the flocks from which said 
respondent has purchased eggs which are gathered by trucks from the 
various farms and poultry raisers for hatching and sale of chicks 
were composed entirely of old hens, and there is no practical way for a 
large hatchery to obtain or definitely select and separate old hens’ eggs 
from pullets’ eggs. 

Such advertising is an inducement to purchase chicks from said 
respondent, in that many purchasers of baby chicks believe that a 
baby chick hatched from the egg of an old hen is more likely to live 
than one hatched from a young hen, commonly known as a pullet; 
and the term or designation “hen” or “old hen” refers to a hen that 
has completed one or more laying seasons, and there is therefore a 
preference among purchasers of baby chicks for baby chicks hatched 
from the eggs of hens or old hens. 

Par. 5. In the course and conduct of her business as aforesaid, in 
soliciting the sale of and in selling baby chicks in interstate commerce 
respondent, Gusta Atz, represents in her advertising that flocks pro- 
ducing the eggs from which respondent’s chicks are hatched have been 
“blood tested” for either 11 or 12 consecutive years. 

Such advertising is an inducement to buy said respondent’s chicks 
in that, to purchasers of baby chicks the term “blood tested” means 
and refers to poultry flocks that have been tested for certain diseases 
common to poultry and from which flocks the diseased poultry have 
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been eliminated, and it is believed by such purchasers that baby chicks 
hatched from the eggs of flocks that have been blood tested for a 
period of several years are less likely to be infected with said diseases 
than are those from flocks that have not been blood tested over such 
period of time. Blood testing, as generally understood in the chick 
hatchery business and by poultry buyers, is made on each bird of a 
flock, and is for reactions to disclose the presence either of “B. W. D.”, 
(bacillary white diarrhea) or fowl typhoid, which are two serious 
ailments to poultry. 

Respondent, Gusta Atz, in fact did make annual tests of the flocks 
from which she bought eggs for hatching, but such testing did not 
and could not make any flock 100% free from the diseases or blood 
tested at the various times at which the eggs were obtained for hatch- 
ing. Such blood testing is a beneficial and highly necessary practice, 
as is evidenced by the fact that on first tests of a new flock, the re- 
actions would run around 20% to 25% of the number tested, whereas 
tests in flocks from blood tested parentage would show perhaps only 
1% or 2% reactions. There, is therefore, a preference among such 
purchasers for baby chicks hatched from the eggs of poultry flocks 
that have been blood tested for a period of several years. 

Par. 6. In the course and conduct of her business as aforesaid, in 
soliciting the sale of and in selling baby chicks in said commerce, re- 
spondent, Gusta Atz, has represented that she has at all times had 
chickens of various breeds or types available for immediate delivery. 

Such advertising is an inducement to buy said respondent’s chicks, 
in that the time at which delivery of baby chicks is to be made is of 
major importance to the purchaser, for the business is of a seasonal 
and hazardous nature, and unless delivery is made of the kind or- 
dered and at the time specified in the purchase order, the baby chicks 
are worthless or of much less value to the purchaser, than they are 
if delivered promptly as specified or promised. Thus time and ac- 
curacy as to specified breed and kinds and sex of the delivery of 
baby chicks is a strong inducement to those ordering baby chicks. 

Respondent, Gusta Atz, did not at all times have an ample supply 
of the various breeds and types of chickens as represented, available 
for immediate delivery; and at times, upon receipt of orders for 
specific breeds or types from purchasers, substitutions of a different 
breed or type of baby chicks from those specifically ordered were 
made, without first obtaining the consent of the purchasers for such 
substitution. The result was the purchasers were misled to their 
injury by such misrepresentations and practices of respondent. 

In other instances, said respondent did not make any shipment at 
all, or notify the purchasers promptly of her inability to fill the or- 
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ders or return the purchase money forwarded with the orders. In 
still other instances, the shipment was not made within the time 
specified or within a reasonable time thereafter, and purchasers were 
not notified of this unreasonable delay. In other instances undue 
delay occurred before adjustments were made. These acts and prac- 
tices resulted in injury to the purchasers. | 

Par. 7. There are among the competitors of respondent, Gusta 
Atz, those engaged in the business of producing, selling, and offering 
for sale in commerce baby chicks who do not in any way misrepresent 
their product or its character and origin; and who do not substitute 
a type or breed of chickens different from those ordered; and who 
do not unduly delay or neglect to ship. 

Par. 8. The acts and practices of the respondent, Gusta Atz, al- 
leged in the course of selling and offering for sale her baby chicks 
in commerce as aforesaid, have the capacity and tendency to mislead 
and deceive and have misled and deceived a substantial portion of 
the purchasing public into the erroneous belief that the said repre- 
sentations are true and, acting on such erroneous belief, the said pur- 
chasing public has been induced to purchase and has ordered and 
purchased said respondent’s products, thereby diverting trade to said 
respondent from those of her competitors who do not misrepresent 
their products or engage in such practices, whereby substantial injury 
is done to respondent’s competitors in interstate commerce, and to 
the public. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Gusta Atz, 
are to the prejudice of the public and of the respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission against respondents, 
Gusta Atz and John Edward Atz, and the answer of said respondents, 
testimony and other evidence taken before John W. Norwood, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the said complaint and in opposition 
thereto, brief in support of the complaint, respondents’ counsel hav- 
ing waived the filing of a brief, and the Commission having made its 
findings as to the facts and its conclusion that said respondent, Gusta 
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Atz, has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade pees 
mission, to deta its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Gusta Atz, personally and 
{rading as Atz’s Hatchery, Atz’s Blue Mount Hatchery, and Atz’s 
Mammoth Hatchery, her representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of baby 
chicks in interstate commerce or in the District of Columbia, do 
forthwith cease and desist, directly and indirectly, from representing: 

1. That baby chicks witehed from pullet eggs are hatched from 
hens’ eggs or from old hens’ eggs 

2. That baby chicks are fists dae of flocks 100% blood tested at 
the time the eggs are purchased for setting, when said eggs are from 
flocks over which she has not had continuous contro] and supervision 
since said flocks were tested ; 

3. That prompt delivery of baby chicks of the kind and quantity 
ordered is guaranteed, or can and will be made, when such is not 
the fact; 

4, That prompt adjustments or refunds on complaints will be made, 
when such is not the fact, and when no advice is promptly given of 
inability, for any reason, properly and promptly to fill any order. 

It is further ordered, That this proceeding as to John Edward Atz 
be, and the same is hereby, dismissed. 

It is further ordered, That the respondent, Gusta Atz, shall, within 
60 days after service upon her of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which she has complied with this order. 
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COMPLAINT, PINDINGS, AND ORDER IN REGARD TO THE ALLEGED: VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2655. Complaint, Sept. 14, 1936’'—Decision, Apr. 28, 1937 


Where the names, letters, and symbols “Marconi,” ‘Victor,’ “R. C. A.,” 


(1) 


(2) 


(3) 


“Edison,” ‘Bell,’ and representation of a bell, “Majestic,” “Brunswick,” 
and the letters “G. E.” in a circle with scroll-like interior decorations, as 
names and designations of well-known and long-established individuals, 
companies, and corporations, and Jong used and extensively advertised 
by the various owners thereof, had come to be known and identified with 
the radio sets, radio parts, and like products of said owners, and consti- 
tuted their standard brands and symbo!s when used as company, corporate 
and trade names, and, as well-known marks and brands on such products 
thus identified, had a fixed and stable value in the trade and industry 
generally, throughout the United States and foreign countries, upon which 
well-known brands, ete., purchasing public relied when thus used on 
radio sets, etc., and in said industries, as indicating high standard, reli- 
able and genuine products, and use of such names, letters, and symbols 
infiuenced purchase thereof and increased sales, and said names, letters, 
and symbols, thus attached, had value to the thousands of dealers engaged 
in the sale and distribution of such standard brand products, and were 
valuable to the owners thereof, who had used and used and empioyed 
the same in commerce; and thereafter 

Two corporations and three individuals, officers and agents thereof, 
engaged in manufacture of escutcheons and name plates upon which they 
etched or stamped names, marks, brands, and symbols for use on radio 
sets and radio parts, and in sale thereof to manufacturers and dealers in 
such products; 

Two corporations and three individuals, in their individual capacity and 
as agents of said corporations, engaged in manufacture, assembly, and sale 
of radio sets upon which they placed and caused to be placed escutcheons 
and name plates purchased from the hereinabove described manufacturers 
and sellers thereof; and 

Four corporations and two individuals engaged in sale and distribution 
of such products purchased from the hereinbefore described concerns and 
individuals and upon which there were affixed, as above set forth, 
escutcheons and name plates with names, marks, brands, and symbols 
etched or stamped thereon to designate the names, ete., of the makers and 
brand names of the said products; in furtherance of a scheme engaged 
in by such yarious manufacturers and dealers to deceive the public and 
compete unfairly with other manufacturers and dealers in such sets and 
parts, and escutcheons and name plates, through affixing such articles, 
bearing names, marks, brands and symbols of corporations and individuals 
well known and long established in the radio and similar industries, and 
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without the authority or consent of the legal owners and users of such 
various names, ete., respectively, and as the case might be— 

(a) Sold, distributed, and furnished name plates and escutcheons for radio sets 
and similar products, bearing names, letters and symbols “Marconi,” “Edi- 
son,” “Bell,” “Victor,” “Majestic,” “Brunswick,” “R. C .A.,” and “G. EB.” and 
colorable imitations or simulations thereof, to manufacturers and assemblers 
of and dealers in such products as hereinbefore described, and without con- 
sent of the lawful owners or licensees of Such various names, etc.; and 

(bd) Represented, through use of such names, marks, letters, or symbols, and 
such colorable simulations and imitations thereof as ‘“Marconi-International,” 
“Marconi Radio Corporation,’ “Edison-International,” “Edison-Bell” with 
representation of a bell, “Edison Radio Stores, Inc.,” “Victor International,” 
“Majestic International,” “Bronswick,” letters “R. C. 1,” “R. 8. A.” and 
“BH. B.,” and without the permission of the lawful owners thereof, that the 
radio sets, parts and like devices, appliances or products made or assem- 
bled for or by, and sold by, said various corporate and individual manu- 
facturers of and dealers in such said parts, etc., were made, assembled, 
sponsored, endorsed, and approved, or licensed by Thomas A. Edison or 
Thomas A. Edison, Inc., American Telephone & Telegraph Co., Western 
Electric Co., Marconi Wireless Telegraph Corporation of America, Radio 
Corporation of America, Victor Talking Machine Company, Brunswick- 
Balke-Collender Company, Warner Brothers Pictures, Inc., Brunswick Radio 
Corporation, Grigsby-Grunow Company, Majestic Radio & Television Cor- 
poration, or General Hlectrice Company, or by the agents, representatives, 
successors, or assigns of such various individuals and concerns; 

With result that public was led to believe that products thus sold and marked 
and identified were those of the said well known respective companies or 
interests hereinabove set forth, and there was an appropriation by said 
manufacturers of escutcheons and name plates, and manufacturers and 
assemblers of and dealers in sets and parts as hereinbefore set forth, of 
the good will of the respective competitor companies and interests here- 
inbefore referred to, and an unfair diversion of business from such com- 
petitor companies to such name plate manufacturers, ete., and also such 
unfair diversion of business from other competitors who do not resort to 
such practice, and with the result, by reason of such wholly unauthorized 
use of names, brands, ete., of giving to the goods of aforesaid manufacturers, 
assemblers and dealers a salability which they would not otherwise have, 
and of giving to such manufacturers, ete., an advantage over their com- 
petitors who do not similarly misrepresent the true origin of their goods 
and conceal the same under a reputable but false source, and of deceiving the 
public buying products of said manufacturers, ete., into the false belief 
that such products originated with well known and reputable concerns, 
and with the further result of placing in the hands of others, to whom said 
products thus marked were sold, means whereby injury might be and was 
done to competitors dealing in the genuine, honestly marked goods: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 

Mr. Carrel F. Rhodes and Mr. John L. Hornor for the Commission. 

Mr. Charles Green, of Philadelphia, Pa., for Harvard Radio Tube 
Testing Stations of Pa., Inc., and Julius M. Schoenberg. 
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— McQuistion & Malcolm, of New York City, for Metal Etching Corp. 

_and M. Herman. 

_ Mr. Herman Goldman, of New York City, for Premier Metal Etch- 

ing Co. and its officers, directors and agents thereof. 

Fuller, Brown, Hubbard & Felt of Utica, N. Y., for American 
Emblem Co. and its officers, directors, and agents thereof. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that King Trad- 
ing Corporation, Royal Radio Company, Inc., Metro Manufacturing 
Company, Inc., Metro Radio Corporation, Metro Sales Company, 
Inc., Pyramid Distributors, Inc.; and Murray Auerbach, Regina 
Gadol, George Levine, A. M. Frank, Max Scafford, and David Morri- 
son individually, and as officers, directors, and agents of said several 
corporations; and Harvard Radio Tube Testing Stations of Pa., Inc., 
and Julius M. Schoenberg individually, and as president, director, and 
agent of said corporation; Ross Distributing Co., and Larry B. Ross 
individually, and as president, director, and agent of said corporation ; 
Sun Radio and Service Supply Corporation, and Emanuel Rosensweig 
individually, and as president, director, and agent of said corporation ; 
Schiller Brothers, Inc., and Louis 8. Schiller individually, and as 
president, director, and agent of said corporation; Peter Robbins in- 
dividually, and trading under the names Robbins Radio Company 
and Ambassador Radio Company; F. C. Scruggs individually, and 
trading under the name Call Radio Company; Metal Etching Cor- 
poration, and M. Hermann individually, and as president, director, 
and agent of said corporation; Etched Products Corporation, and 
Albert Nierenberg and Walter H. Miller individually, and as officers, 
directors, and agents of said corporation; Electro Chemical & En- 
graving Company, and F. E. Switzer, N. L. Jacobus, Robert 
Schlesinger, Julius Erdoes and L. S. Southwick individually, and as 
officers, directors, and agents of said corporation; Premier Metal 
Etching Company, and Herbert Pape, Carl J. Johnson, Ernest A. 
Rottach and Hugo Lehrfeld individually, and as officers, directors, 
and agents of said corporation; Crowe Nameplate and Manufactur- 
ing Company, and E. C. Coolidge and I. Robinson Smith individually, 
and as officers, directors, and agents of said corporation; American 
Emblem Company, and Paul B. Williams, Clarence S. C. Williams, 
James Eels, Fred B, King, and Edgar Denton, Jr. individually, and 
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as officers, directors, and agents of said corporation have been and 
now are using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its amended and supplemental complaint 
stating its charges in that respect as follows: 

Paracrarnu 1. (4) Respondents King Trading Corporation, Royal 
Radio Company, Inc., Metro Manufacturing Company, Inc., Metro 
Radio Corporation, Metro Sales Company, Inc., and Pyramid Dis- 
tributors, Inc., are corporations organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of New York with 
their principal places of business at 51 Vesey Street, 168 Washing- 
ton Street, 142 Liberty Street, 217 West 125th Street, and 122 Cy- 
press Street in the city of New York in said State. The officers, di- 
rectors, and agents of said companies who have participated in the 
practices herein alleged during all or part of the time here involved, 
are the following: Murray Auerbach, Regina Gadol, George Levine, 
A. M. Frank, Max Scafford, and David Morrison. 

The said respondent corporations and the said respondent individ- 
uals individually, and as officers, directors, and agents of said cor- 
porations are, and have been for more than six years last past, en- 
gaged in manufacturing, assembling and selling radio sets, radio 
tubes, and like products. The business carried on by said respondent 
corporations and said respondent individuals is namely that of 
manufacturing and assembling radio sets, radio tubes, and like prod- 
ucts and selling said products to dealers and the purchasing public, 
the profits from which enure to said individuals. Said respondents 
manufacture, sell and ship said radio sets, radio tubes, and like prod- 
ucts to dealers and buyers among the purchasing public throughout 
the United States, and in the District of Columbia, and foreign 
countries in interstate and foreign commerce. 

Other individuals, partnerships, and corporations who have been, 
and now are, involved in the subject matter of this complaint, are the 
following : 

(6) Respondent Harvard Radio Tube Testing Stations of Penn- 
sylvania, Inc., a corporation organized under and by virtue of the 
laws of the State of Pennsylvania, domiciled and doing business at 
208 North Broad Street in the city of Philadelphia in said State, and 
respondent Julius M. Schoenberg an individual, individually and as 
president, director, and agent of said company. 

(c) Respondent Ross Distributing Company, a corporation or- 
ganized under and by virtue of the laws of the State of Pennsyl- 
vania, domiciled and doing business at 2020 Chancellor Street in 
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- the city of Philadelphia in said State, and respondent Larry B. 


i 


: 


Ross an individual, individually and as president, director, and agent 
of said company. 

(d) Respondent Sun Radio and Service Supply Corporation, a 
corporation organized under and by virtue of the laws of the Dis- 
trict of Columbia, domiciled and doing business at 938 F Street, 
N. W. in the city of Washington in said District of Columbia, and 
respondent Emanuel Rosensweig an individual, individually and as 
president, director, and agent of said company. 

(e) Respondent Schiller Brothers, Inc., a corporation organized 
under and by virtue of the laws of the District of Columbia, domi- 
ciled and doing business at 922 F Street, N. W. in the city of Wash- 
ington in said District of Columbia, and respondent Louis §. Schiller 
an individual, individually and as president, director, and agent of 
said company. 

(7) Respondent Peter Robbins an individual, individually and 
trading under the names Robbins Radio Company and Ambassador 
Radio Company, domiciled and doing business at 940 F Street, N. W. 
in the city of Washington in the District of Columbia. 

(7) Respondent F. C. Scruggs an individual, individually and 
trading under the name Call Radio Company, domiciled and doing 
business at 636 H Street, N. E. in the city of Washington, in the 
District of Columbia. 

(A) Respondent Metal Etching Corporation, a corporation or- 
ganized under and by virtue of the laws of the State of New York, 
domiciled and doing business at 1001 Essex Street in the city of 
Brooklyn in said State, and respondent M. Hermann an individual, 
individually and as president, director, and agent of said company. 

(7) Respondent Etched Products Corporation, a corporation or- 
ganized under and by virtue of the laws of the State of New York, 
domiciled and doing business at 3901 Queens Boulevard in Long 
Island City in said State, and respondents Albert Nierenberg, and 
Walter H. Miller individuals, individually and as officers, directors, 
and agents of said company. 

(j) Respondent Electro Chemical and Engraving Company, a 
corporation organized under and by virtue of the laws of the State 
of New York with its principal office and place of business at 1100 
Brook Avenue, in the Borough of the Bronx, city of New York in 
said State, and respondents F. E. Switzer, N. L. Jacobus, Robert 
Schlesinger, Julius Erdoes, and L. 8. Southwick individuals, individ- 
ually and as officers, directors, and agents of said company. 

(Z) Respondent Premier Metal Etching Company, a corporation 


organized under and by virtue of the laws of the State of New York, 
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domiciled and doing business at 2103 44th Avenue in the city of 
Long Island in said State, and respondents Herbert Pape, Carl J. 
Johnson. Ernest A. Rottach, and Hugo Lehrfeld individuals, indi- 
vidually and as officers, directors, and agents of said company. 

(2) Respondent Crowe Nameplate and Manufacturing Company, a 
corporation organized under and by virtue of the laws of the State 
of Lllinois, domiciled and doing business at 1749 Grace Street in the 
city of Chicago in said State, and respondents E, C. Coolidge and 
I. Robinson Smith, individuals, individually and as officers, directors, 
and agents of said company. 

(m) American Emblem Company a New York corporation with 
domicile at Rochester, N. Y., and a place of business at 22 East 40th 
Street in the city of New York in said State, and respondents Paul 
B. Williams, Clarence S. C. Williams, James Eels, Fred B. King, 
and Edgar Denton, Jr. (all domiciled in the city of Utica im said 
State), individuals, individually and as officers, directors, and agents 
of said corporation. 

Said respondents hereinabove described under sub-paragraphs (bd), 
(e), (@), (e), (4), and (g) of paragraph 1 are dealers in radio re- 
ceiving sets, radio tubes, and like products. Said respondents during 
the course and enduct of their business sell and ship said radio sets, 
radio tubes, and like products to the purchasing public in interstate 
and foreign commerce from their several places of business in Penn- 
sylvania and the District of Columbia through and into other States 
of the United States, and in the District of Columbia, and foreign 
countries in interstate and foreign commerce. 

Said respondents hereinabove described under sub-paragraphs (A), 
(2), (9), (4), (2), and (m) of paragraph 1 in the course and conduct 
of their business manufacture and sell nameplates and escutcheons 
for use and used upon radio sets to describe or designate the makers 
or brand names of said products. Said respondents during the course 
and conduct of their said several businesses, have and do manufacture 
for sale and sell and ship to respondent King Trading Corporation 
and the several other respondent corporations, associations, partner- 
ships and individuals designated in paragraph 1 (a), (6), (e), (a), 
(e), (7), and (¢) eseutcheons and nameplates to be used and used and 
sold by said respondents to dealers and others to be used on and in 
connection with radio sets, radio tubes, and like products as marks or 
brands to designate the names of the makers and brand names used by 
makers of said products. 

Par. 2. Respondent King Trading Corporation, and all of the sev- 
eral respondent corporations, associations, partnerships, and individ- 
uals described in paragraph 1 (a), (2), (¢), (d), (e), (f), and (7) are 


KING TRADING CORP. ET AL. 1107 
1101 Complaint 


now and have been for several years last past engaged in manu- 
facturing, assembling, selling, marketing, and distributing radio sets, 
radio tubes, and like products and in hh course and bondhiet of their 
said several businesses respondents have caused and now cause said 
radio sets, radio tubes, and like products when sold to be transported 
by them from their several respective places of business into and 
through the various States of the United States, the District of 
Columbia and in foreign commerce to the purchasers thereof in such 
other States, in the District of Columbia and foreign countries in 
substantial competition with other corporations, partnerships, and 
persons engaged in the sale and transportation of radio sets, radio 
tubes, and like products in interstate and foreign commerce. 

Par. 3. For the purpose of selling said radio sets, radio tubes, and 
like products and to induce the public to buy said products, respond- 
ent King Trading Corporation and the several other respondent 
corporations, associations, partnerships, and individuals set out and 
described in paragraph 1 (a), (2), (¢), (2), (e), (f), (9), (A), (@), 
(7), (%), (2), and (m) cooperating among themselves and together 
with one another, have been for several years last past and are now, 
engaged in a scheme to deceive the public and to compete unfairly 
with other manufacturers and dealers in radio sets, radio tubes, and 
like products who are in competition with respondents in interstaté 
and foreign commerce. In furtherance of said scheme respondents 
have adopted, made, used and sold and now make, use, sell and ship 
in interstate and foreign commerce to distributors, dealers, and others 
radio sets, radio tubes, and like products, and escutcheons and name- 
plates (to be used on radio sets, radio tubes, and like products) bearing 
the names, marks, brands, and symbols of corporations and indi- 
viduals well-known and long established in the radio and like indus- 
tries, which names, marks, brands, and symbols were adopted and 
used and are now being used by respondents and others without 
authority or consent from the legal owners and users of said names, 
marks, brands, and symbols. 

Among the names, marks, brands, and symbols so made, adopted 
and used by respondents are the following: 

Marconi, Marconi International, Marconi Radio Corporation; Edi- 
son, Edison International, Edison-Bell, Edison with a representation 
of a bell, Edison Radio Stores, Inc.; Bell, Bell with a representation 
of a bell; Victor, Victor Tntarnatiotials Majestic, Majestic Interna- 
tional, Majestic Radio Corporation; Brunswick (Bronswick a color- 
able imitation of the name Brunswick); RCA and (RCI, RSA 
colorable imitations of the letters RCA) ; the letters EB (a colorable 
imitation of the letters GE) standing alone or stamped upon the 
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representation of a bell, and the names Marconi, Edison, Bell, Victor, 
Majestic, Brunswick or Bronswick standing alone or in conjunction 
with other words, names, and devices. 

Said respondents, set out and described in paragraph 1 (h), (2), 
(j), (k), (2), and (m), without authority or consent of the legal 
owners of said names, marks, brands, and symbols make, use, adver- 
tise, sell, and ship in interstate and foreign commerce said nameplates 
and escutcheons so marked and stamped with said well-known and 
long established names, marks, brands, and symbols as hereinabove 
set out, and said respondents, King Trading Corporation and the 
other respondents, set out and described in paragraph 1 (a), (6), (¢), 
(d), (e), (f), and (g), advertise said nameplates and escutcheons, 
and radio sets and like products upon which said nameplates and 
escutcheons so marked, stamped, and branded with said well-known 
and long established names, marks, brands, and symbols of others as 
hereinabove set out, without authority or consent of the owners 
thereof, in catalogues, newspapers, and other periodicals circulated 
in interstate and foreign commerce, and sell and ship said nameplates 
and escutcheons, and radio sets and like products so marked from 
their respective places of -business to purchasers thereof, located in 
States other than the State of origin of said shipments and in the 
District of Columbia and foreign countries in interstate and foreign 
commerce. All of which said acts and things are committed and 
done in pursuance and as a part of said scheme entered into, agreed 
upon, and participated in by King Trading Corporation, its officers, 
directors, and agents and each and all of the respondents hereinabove 
designated in paragraph 1 (a), (b), (¢); (2); (2) (F)s (g)s (2)s (Os 
(j), (), (2), and (m). 

Par. 4. The use by respondents of the names, marks, brands, 
symbols, and devices as set out in paragraph 3 is wholly unauthorized 
by the owners of said names, marks, brands, symbols, and devices and 
gives to respondents’ goods a salability which they would not other- 
wise have, and gives to said respondents an advantage over their 
competitors who do not similarly misrepresent the true origin of their 
goods and conceal the same under a reputable but false origin as do 
respondents. The said appropriation and use by said respondents of 
the reputation and, goodwill of others at the expense of and injury to 
such others who have created such reputation and goodwill has the 
capacity and tendency to deceive, and deceives the public purchasing 
said products into believing that respondents’ products originate with 
well-known and reputable concerns contrary to the ae Thereby 
substantial injury is done by respondents to competitors and sub- 
stantial competition in interstate and foreign commerce. 
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Par. 5. (a) The name “Marconi” refers to and is generally recog- 
nized as the name of Guglielmo Marconi, the engineer and electrician 
who first perfected the appliances used in space telegraphy, or radiog- 
raphy and the application of electric waves to actual telegraphy and 
the inventor of various electrical and radio devices among which is 
the celebrated “Fleming Tube,” a tube used in radio sets. Marconi 
Wireless Telegraph Company of America, a corporation organized 
in 1899 under and by virtue of the laws of the State of New Jersey, 
acquired from said Guglielmo Marconi the exclusive right to the use 
and exploitation of all of the said Guglielmo Marconi patents and 
inventions, including the use of the name “Marconi” in and through- 
out the United States and its territories and possessions. In 1919 
the said Marconi Wireless Telegraph Company of America sold, trans- 
ferred and assigned to Radio Corporation of America all of its right, 
title, and interest in and to said “Marconi” patents and inventions, 
including the right to the use of the name “Marconi” in connection 
therewith, and has been used and extensively advertised by, and is the 
rightful property of Radio Corporation of America and _ its 
subsidiaries. 

(6) For many years last past the Victor Talking Machine Company, 
Camden, N. J., has been manufacturing and selling phonographs and 
phonograph records, which phonographs have acquired a wide and 
favorable reputation and have been in great demand by the trade 
and purchasing public. During all this period the phonographs, 
phonograph records, and other articles manufactured and sold by said 
company have featured the name “Victor” as part of their trade name, 
which said name has been attached in a prominent place to said ma- 
chines, sold, and shipped in interstate and foreign commerce. 

In 1929 the Radio Corporation of America obtained control of 
said Victor Talking Machine Company and organized a company 
under the corporate name “RCA-Victor Co.,” and also organized a 
company under the name of “The RCA Manufacturing Co., Inc.,” 
which company is engaged in the manufacture and sale of radio sets 
and combination radio and phonograph sets. All of said sets bear 
the name “Victor,” either alone or in combination with other letters or 
words in a prominent place on said sets. Said radio sets and combina- 
tion radio and phonograph sets are sold to the purchasing public by 
retail dealers throughout the United States. During the past twenty- 
five years the Victor Talking Machine Company has spent approxi- 
mately $70,000,000 in advertising, and the word “Victor” has always 
prominently appeared in said advertising. At the present time RCA- 
Victor Company is advertising its radio sets and radio tubes in a 
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number of magazines having a large national circulation and in other 
publications and newspapers. 

The name “Victor” when used on radio sets and radio tubes and 
like products is the rightful property of the RCA-Victor Co. and 
the Victor Division of the RCA Manufacturing Company. 

The said initials “RCA” have long been used as marks or brands to 
designate radio sets and radio tubes and other merchandise manu- 
factured, sold, and shipped in interstate and foreign commerce by 
said RCA-Victor Co., the Victor Division of the RCA Manufac- 
turing Co. and the Radio Corporation of America. Neither said 
Guglielmo Marconi nor Radio Corporation of America or any of 
its subsidiaries have ever granted (or consented) to respondents the 
right to the use of the name Marconi or the name Victor or the letters 
RCA (or RSA and RCI colorable imitations of the letters RCA) in 
any manner, 

Par. 6. For more than thirty years prior to his death on October 16, 
1931, Thomas A, Edison had been known and recognized throughout 
the various States of the United States and foreign countries as the 
inventor, patentee, owner, and manufacturer of numerous electrical 
devices of various kinds and descriptions and of machines for the 
reproduction of the human voice, which have acquired a wide and 
favorable reputation and are in great demand by the trade and pur- 
chasing public who desire Edison products. Among the machines for 
the reproduction of the human voice manufacturer by companies 
which the said Thomas A. Edison organized and controlled, are 
phonographs, dictaphones, and transmitting machines, radios, com- 
bination radios and phonographs and many other articles of various 
kinds and character such as storage batteries, spark plugs, ignition 
coils, and household electrical appliances. Many of the machines and 
articles above referred to bear the name “Edison” as part of their 
brand, and such name “Edison” has acquired a valuable goodwill as 
identifying the manufacturer of said machines or articles. 

Among the companies organized and controlled by the said Thomas 
A. Edison before his death is Thomas A. Edison, Inc., which said 
company is still engaged in the manufacture of the machines and 
articles invented and developed by Thomas A. Edison. Thomas A. 
Edison, Inc., during the years 1926-1930 inclusive, manufactured and 
sold radio sets valued at many millions of dollars, and during the 
said period spent several millions of dollars in advertising its said 
radio products. All the radio sets manufactured and sold by Thomas 


A. Edison, Inc., feature the name “Edison” as part of their brand 
name. 
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The name “Edison” refers to Thomas A. Edison, the great inven- 
tor in the electrical field and the pioneer in the pillene machine and 
radio industry, the right to the use of which name was vested in 
Thomas A. Edison, Inc., by Thomas A. Edison and was extensiv ely 
advertised and has “thee previously been used and continues to be 
used by Thomas A. Edison, Inc. on radio sets, phonographs and 
other electrical devices and appliances, sold and shipped in inter- 
state and foreign commerce. Neither Thomas A. Edison or the said 
Thomas A. Edison, Inc. have ever granted (or consented) to respond- 
ents the right to the use of the name “Edison” in any manner. 

Par. 7. The name “Bell” and the representation of a bell, when 
used in connection with sound reproduction and sound transmission 
in the electrical and radio field refers to the great inventor Alexander 
Graham Bell and is the property of the said Alexander Graham Bell 
and his successors and assigns. The common law title to the name 
“Bell” is vested, by long and continued use since 1886, in the Ameri- 
can Telephone & Telegraph Company, its subsidiaries and associ- 
ates, and the Western Electric Company, Inc. Western Electric Com- 
pany, Inc. manufactures, sells, extensively advertises and ships radio 
sets, radio tubes, and radio batteries in interstate and foreign com- 
merce, and uses the name “Blue Bell” and the representation of a 
bell as a brand name to designate its said products. ‘The representa- 
tion of a bell has long been used and extensively advertised by the 
American Telephone & Telegraph Company as a symbol or trade 
designation in its business. Neither the said Alexander Graham Bell 
nor the American Telephone and Telegraph Company and its sub- 
sidiaries nor Western Electric Company, Inc. have ever granted (or 
consented) to respondents the right to the use of the name “Bell” 
in any manner. 

Par. 8. The name “Majestic” is a name long associated with radio 
sets and is the legal property of Grigsby-Grunow Company who are 
the original makers of radio sets branded with the name “Majestic,” 
which were extensively advertised, sold and shipped in interstate 
and foreign commerce by the said Grigsby-Grunow Company. Said 
name “Majestic” is now vested in Majestic Radio and Televis- 
ion Corporation of Illinois, which now manufactures, sells and 
ships in interstate and foreign commerce radio sets, radio tubes, 
and like products branded or marked with the name Majestic. 
Neither Grigsby-Grunow Company, its successors or assigns nor 
Majestic Radio and Television Corporation of Illinois have ever 
granted (or consented) to respondents the right to the use of the 


name “Majestic” in any manner. 
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Par. 9. During many years last past the Brunswick-Balke-Collen- 
der Co. has been a large manufacturer of billard and pocket billard 
tables, bowling alleys and various other articles, and its products 
have acquired a wide and favorable reputation and have been in 
great demand by the trade and purchasing public for many years 
last past. During all this period the products manufactured and 
sold by said company have featured the name “Brunswick” as part 
of their brand name, which said name has been attached in a promi- 
nent place to said products. In 1915 the Brunswick-Balke-Collender 
Co. began the manufacture and sale of phonographs and phonograph 
records, and sometime later began the manufacture and sale of radio 
sets and combination radio and phonograph sets, on all of which 
articles the name “Brunswick” was featured in a prominent place 
on said products. In 1930 the radio and phonograph division of 
said Brunswick-Balke-Collender Co. was sold to Warner Brothers 
Pictures, Inc., which company organized the corporation under the 
corporate name Brunswick Radio Corporation to operate the business. 
Said latter company obtained the exclusive right to use the name 
“Brunswick” in connection with. said radio sets, phonographs, and 
combination radio and phonograph sets. 

Until January 1, 1933, Brunswick Radio Corporation continued 
the manufacture and sale of radio sets and combination radio and 
phonograph sets, on all of which sets the name “Brunswick” has been 
prominently featured. Since January 1, 1933, the manufacture of 
radio sets by Brunswick Radio Corporation has been suspended, but 
said Brunswick Radio Corporation still owns the manufacturing 
plants in which said sets were manufactured and may resume such 
manufacture at some time in the future. The radio sets and com- 
bination radio and phonograph sets manufactured by Brunswick- 
Balke-Collender Co. and Brunswick Radio Corporation were sold to 
the purchasing public by retail dealers throughout the United States 
and in foreign countries. During all the time the Brunswick-Balke- 
Collender Corporation and the Brunswick Radio Corporation were 
manufacturing and selling radio sets and combination radio and 
phonograph sets said companies expended large sums of money in ad- 
vertising said sets, and the name “Brunswick” has at all times been 
prominently displayed in said advertising. 

“Bronswick,” the name used by respondents, is a colorable imita- 
tion of the name “Brunswick” which has long been used by the 
Brunswick-Balke-Collender Co. and the Brunswick Radio Corpora- 
tion on radio sets, phonographs and combination radio and phono- 
graph sets. Neither Brunswick-Balke-Collender Co., Warner Broth- 


KING TRADING CORP. ®T AL. 1113 
1101 Findings 


ers Pictures, Inc. or Brunswick Radio Corporation have ever granted 
(or consented) to respondents the right to the use of the name 
Brunswick (or Bronswick a colorable imitation thereof) in any 
manner. 

Par. 10. A device of a circle with scroll-like interior projections en- 
closing the script letters “GE” is the property of General Electric 
Company and has long been used and extensively advertised by said 
General Electric Company as a mark or brand to designate the prod- 
ucts manufactured, sold and shipped in interstate and foreign com- 
merce by said General Electric Company. The device used by re- 
spondents of a circle with scroll-like interior projections enclosing 
the script letters “EB” is a colorable imitation of this well-known 
device. Neither Thomas A. Edison, Thomas Edison Inc., Alexander 
Graham Bell, American Telephone and Telegraph Company, West- 
ern Electric Company, nor said General Electric Company or any 
of its subsidiaries have ever granted (or consented) to respondents 
the right to the use of the letters “EB” in any manner. 

Par. 11. The offering for sale and sale and shipment by respond- 
ents in interstate and foreign commerce, as set out in paragraphs 1, 2, 
3, and 4 hereof, to dealers in radio sets, radio tubes, and like products 
of escutcheons, or name plates stamped or branded with the well- 
known names, marks, brands, and symbols of others without their 
consent, and the offering for sale and sale and shipment in interstate 
and foreign commerce by respondents of radio sets, radio tubes, and 
like products branded or marked with the names, marks, brands, and 
symbols of others without authority or consent of the owners thereof, 
places in the hands of dealers and others the means whereby injury 
might be done and is done to competitors and the purchasing public, 
and all of the acts and things alleged and done by respondents are 
each and all of them to the injury and prejudice of the public and re- 
spondents’ competitors and constitute unfair methods of competition 
in interstate and foreign commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled, “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Rerort, Finprnes as to THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 14th day of September 1936, issued 
and served its amended and supplemental complaint, hereinafter 
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known as the complaint, in this proceeding, upon the following named 
corporations and individuals: 

Respondents, Etched Products Corporation, Albert Nierenberg, 
Walter H. Miller, Electro Chemical Engraving Company, F. E. 
Switzer, N. L. Jacobus, Robert Schlesinger, Julius Erdoes, L. S. 
Southwick, Premier Metal Etching Company, Herbert Pape, Karl 
D. (named Carl J.) Johnson, Ernest A. Rottach, Hugo Lehrfeld, 
American Emblem Company, Paul B. Williams, Clarence S. C. Wil- 
liams, James Eels, Fred B. King, Edgar Denton, Jr., Metal Etching 
Corporation, M. Hermann, Crowe Nameplate and Manufacturing 
Company, E. C. Coolidge, I. Robinson Smith, King Trading Cor- 
poration, Royal Radio Company, Inc., Murray Auerbach, A. M. 
Frank, David (I.) Morrison, Harvard Radio Tube Testing Stations 
of Pennsylvania, Inc., Julius M. Schoenberg, Ross Distributing Com- 
pany, Larry B. Ross, Sun Radio and Service Supply Corporation, 
Emanuel Rosensweig, Schiller Brothers, Inc., Louis Schiller, Peter 
Robbins, trading as Robbins Radio Company and Ambassador Radio 
Company, and F. C. Scruggs, trading as Call Radio Company. 

Respondents, Metro Manufacturing Company, Inc., Metro Radio 
Corporation, Metro Sales Company, Inc., Pyramid Distributors, Inc., 
George Levine, Max Scafford, and Regina Gadol could not be located 
and were not served with copies of the complaint. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on said complaint and the answers thereto; and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
public interest and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents, Etched Products Corporation, Walter 
H. Miller, Albert Nierenberg, Electro Chemical and Engraving Com- 
pany (named in the complaint Electro Chemical Engraving Com- 
pany), F. E. Switzer, N. L. Jacobus, Robert Schlesinger, Julius 
Erdoes, L. S. Southwick, Premier Metal Etching Corporation, Kart 
D. (named in the complaint Carl J.) Johnson, Ernest A. Rottach, 
Hugo Lehrfeld, American Emblem Company, Paul B. Williams, 
Clarence S. C. Williams, James Eels, Fred B. King, and Edgar 
Denton, Jr., filed answers in which they deny all the material allega- 
tions of the complaint. It appears that said respondents did not par- 
ticipate in the acts and practices charged in the complaint, and the 
complaint should be dismissed as to said respondents. 
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Par. 2. Respondent, Metal Etching Corporation, is a corporation 
organized under the laws of the State of New York, domiciled and 
doing business at 1001 Essex Street, Brooklyn, N. Y., and respondent, 
M. Hermann, was and is an officer and agent of said corporation. 

Respondent, Crowe Nameplate and Manufacturing Company, is a 
corporation organized under the laws of the State of Illinois, domi- 
ciled and doing business at 1749 Grace Street, Chicago, Ill., and re- 
spondents E. C. Coolidge and I. Robinson Smith are officers and 
agents of said corporation. 

Respondents hereinabove named are now, and have been for several 
years last past, engaged in the manufacture and sale of escutcheons 
and nameplates—upon which said products they have etched or 
stamped names, marks, brands, and symbols—for use as marks and 
brands on radio sets and radio parts to designate the names, marks, 
brands, and symbols of the makers and brand names of said radio 
sets and radio parts. They have sold and shipped and now sell and 
ship products to manufacturers and dealers in radio sets and radio 
parts, including the respondents named in paragraphs 3 and 4 hereof. 
They have caused and now cause said escutcheons and nameplates so 
marked and branded when sold to be transported from their respec- 
tive places of business in the States of New York and L[llinois to 
purchasers thereof at their respective poimts of location in States 
of the United States other than the State of origin of the shipment 
and in the District of Columbia and foreign countries, 

Par. 3. Respondent, King Trading Corporation, is a corporation 
organized under the laws of the State of New York, domiciled and 
doing business at 51 Vesey Street, New York City, N. Y.; respond- 
ent, Royal Radio Company, Inc., is a corporation organized under 
the laws of the State of New York, doing business at 168 Washington 
Street, New York City, N. Y., and respondent, Murray Auerbach, 
was and is an officer and agent of said respondent corporations. 

Respondents A. M. Frank, David (I.) Morrison and Murray Auer- 
bach conducted business in an individual capacity as free agents 
and also as agents of said respondents, King Trading Corporation 
and Royal Radio Company, Inc., with their principal places of 
business at 16 Hudson Street, and 168 Washington Street in New 
VYork*City, NY: 

The respondents herein named have been for several years last 
past, and are now, engaged in the manufacture, assembly, and sale 
of radio sets and radio parts upon which said products they place 
and cause to be placed escutcheons and nameplates—purchased from 
respondents set out and described in paragraph 2—with names, let- 
ters, marks, brands, and symbols etched or stamped thereon to desig- 
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nate the makers and brand names of said radio sets and radio parts. 
They sell and ship said products to the respondents named im para- 
graph 4 hereof and to other dealers and to the public. They have 
caused, and now cause, said radio parts and radio sets, escutcheons 
and nameplates so marked and branded, when sold, to be transported 
from their respective places of business in the State of New York 
to purchasers thereof at their respective points of location in States 
of the United States other than the State of origin of the shipment 
and in the District of Columbia and to foreign countries. 

Par. 4. Respondent, Harvard Radio Tube Testing Stations of 
Pennsylvania, Inc., is a corporation organized under the laws of 
the State of Pennsylvania, domiciled and doing business at 208 
N. Broad Street, Philadelphia, Pa., and respondent Jules M. Schoen- 
berg is an officer, representative and agent of said corporation. 

Respondent, Ross Distributing Company, is a corporation organ- 
ized under the laws of the State of Pennsylvania, with its principal 
place of business at 2020 Chancellor Street, in the city of Phila- 
delphia, Pa., and respondent Larry B. Ross is an officer, agent, and 
representative of said corporation. 

Respondent, Sun Radio and Service Supply Corporation, is a cor- 
poration organized under the laws of the District of Columbia, domi- 
ciled and doing business at 938 F Street N. W., Washington, D. C., 
and respondent, Emanuel Rosensweig, is an officer, agent, and repre- 
sentative of said corporation. 

Respondent, Schiller Brothers, Inc., is a corporation organized 
under the laws of the District of Columbia, domiciled and doing busi- 
ness at 922 F Street, N. W., Washington, D. C., and respondent Louis 
S. Schiller is an officer, agent, and representative of said corporation. 

Respondent, Peter Robbins, is an individual trading under the 
names Robbins Radio Company and Ambassador Radio Company, 
domiciled and doing business at 940 F Street, N. W., Washington, 
D.C. ; 

Respondent, F’. C. Scruggs, is an individual trading under the name 
Call Radio Company, domiciled and doing business at 636 H Street, 
N. E., Washington, D. C. 

The respondents herein named have been for several years last past, 
and are now, engaged in the sale and distribution of radio sets and 
radio parts upon which said products there are affixed escutcheons and 
nameplates with names, marks, brands, and symbols etched or stamped 
thereon to designate the names, marks, brands, and symbols of the 
makers and brand names of said products. Said radio sets and radio 
parts so offered for sale and sold with said escutcheons and name- 
plates affixed thereto, were, and are, bought from the several respond- 
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ents set out and described in paragraphs 2 and 3. Said products, so 
marked and branded, were, and are, sold by said respondents to the 
purchasing public, and, when sold, are transported from their sev- 
eral respective places of business in the city of Philadelphia, State of 
Pennsylvania, and the city of Washington, D. C., to purchasers thereof 
at their several points of location in States other than the State or 
point of origin and in the District of Columbia, and in foreign 
countries. 

Par. 5. For the purpose of selling escutcheons and nameplates and 
of inducing manufacturers and dealers in radio sets, radio parts and 
like products to buy said products, the several respondents set out 
and described in paragraph 2 have been for several years last past, 
and are now, engaged in a scheme to deceive the public and to com- 
pete unfairly with other manufacturers and dealers in escutcheons 
and nameplates and like products who are in competition with re- 
spondents in interstate and foreign commerce; 

For the purpose of selling radio sets, radio parts, and like products 
and of inducing the public to buy said products, the several respond- 
ent corporations and the several respondent individuals, individually, 
and as officers, agents, and representatives of said respondent corpora- 
tions, herein set out and described in paragraphs 2, 3, and 4, cooper- 
ating among themselves and together with one another, have been for 
several years last past and are now engaged in a scheme to deceive the 
public and to compete unfairly with other manufacturers and dealers 
in radio sets, radio parts, escutcheons, and nameplates, and like prod- 
ucts, who are in competition with the said respondents in interstate 
and foreign commerce. In furtherance of said scheme, the said re- 
spondents have adopted, made, used, and sold, and now make, use, 
sell, and ship in interstate and foreign commerce to distributors, deal- 
ers and others, escutcheons, and nameplates and radio sets, radio parts, 
and like products, upon which are attached, or to which are affixed, 
escutcheons and nameplates bearing the names, marks, brands, and 
symbols of corporations and individuals well known and long: estab- 
lished in the radio and like industries, which names, marks, brands, 
and symbols were adopted and used and are now being used by said 
respondents and others without authority or consent from the legal 
owners and users of said names, marks, brands, and symbols. 

Among the names, marks, brands, and symbols so made, adopted, 
and used by respondents are the following: 

“Marconi” and also “Marconi-International,” “Marconi Radio Cor- 
poration,” which are found to be colorable imitations and simulations 


of said name “Marconi”: 
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“Edison” and also “Edison-International,” ““E.dison-Bell,” “Edison” 
with the representation of a bell, “Edison Radio Stores, Ine.,” which 
are found to be colorable imitations and simulations of said name 
“Edison” $ iitllag! 

“Bell” and the representation of a bell, which is found to be a 
simulation of the name “Bell”; 

“Vietor” and also “Victor International,” which is found to be a 
colorable imitation and simulation of said name “Victor”; 

“Majestic” and also “Majestic International” and “Majestic Radio 
Corporation” which are found to be colorable imitations and simula- 
tions of the said name “Majestic” ; 

“Brunswick” and also “Bronswick” which is found to be a colorable 
imitation and simulation of the said name “Brunswick”; 

The letters “R. C. A.” and also “R. C. I.” and “R. S, A.”, which are 
found to be colorable imitations and simulations of said letters 
DER ON OES . 

The letters “G. E.,” either alone or in the circle with scroll like 
interior decorations, and also the letters “E. B.,” which are found to be 
a colorable imitation and simulation of said letters “G. E.”; and 

“Marconi,” “Edison,” “Bell,” “Victor,” “Majestic,” “Brunswick,” or 
“Bronswick,” standing alone or in conjunction with other words, 
names or devices, or any other colorable imitations or simulations of 
said trade names, marks and brands. 

Said respondent corporations, and said respondent individuals, in- 
dividually, and as officers, agents, and representatives, set out and 
described in paragraph 2, with respect to escutcheons and name plates, 
and said respondent corporations, and said respondent individuals, 
individually, and as officers, agents, and representatives, set out and 
described in paragraphs 3 and 4, with respect to escutcheons, name- 
plates, radio sets, radio parts and like products, marked and branded 
with the said well known and long established names, marks, brands, 
and symbols hereinabove set out and described, advertise said prod- 
ucts in pamphlets, circulars, catalogues, newspapers, and other period- 
icals circulated in interstate and foreign commerce, and in the Dis- 
trict of Columbia, and sell and ship said products so marked from 
their respective places of business to puchasers thereof located in the 
District of Columbia and in States other than the State or place of 
origin of said shipments, in interstate and foreign commerce without 
the authority or consent of the legal owners of said names, marks, 
brands, and symbols. 

Par, 6. (a) The name “Marconi.” The name “Marconi” refers to 
and Is generally recognized as the name of Guglielmo Marconi, the 
engineer and electrician who first perfected the appliances used in 
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space telegraphy or radiography and the application of electric 
waves to actual telegraphy and the inventor of various electrical and 
radio devices among which is the celebrated “Fleming Tube,” a tube 
used in rado sets. Marconi Wireless Telegraph Company of Amer- 
ica, a corporation organized in 1899 under and by virtue of the 
laws of the State of New Jersey, acquired from said Guglielmo 
Marconi the exclusive right to the use and exploitation of all of the 
said Guglielmo Marconi patents and inventions, including the use 
of the name “Marconi” in and throughout the United States and its 
territories and possissions. In 1919 the said Marconi Wireless Tele- 
graph Company of America sold, transferred and assigned to Radio 
Corporation of America all of its right, title, and interest in and to 
said “Marconi” patents and inventions, including the right to the 
use of the name “Marconi” in connection therewith. Said name 
“Marconi” is now, and has been used and extensively advertised by, 
and is the rightful property of Radio Corporation of America and 
its subsidiaries. 

(6) The name “Victor.” For many years last past the Victor 
Talking Machine Company, Camden, N. J., has been manufacturing 
and selling phonographs and phonograph records, which phono- 
graphs have acquired a wide and favorable reputation and have been 
in great demand by the trade and purchasing public. During all 
this period the phonographs, phonograph records and other articles 
manufactured and sold by said company have featured the name 
“Victor” as part of their trade name, which said name has been at- 
tached in a prominent place to said machines, sold and shipped in 
interstate and foreign commerce. 

In 1929 the Radio Corporation of America obtained control of said 
Victor Talking Machine Company and organized a company under 
the corporate name “RCA-Victor Co.,” and also organized a com- 
pany under the name of “The RCA Manufacturing Co., Inc.,” 
which company is engaged in the manufacture and sale of radio sets 
and combination radio and phonograph sets. All of said sets bear 
the name “Victor,” either alone or in combination with other letters 
or words in a prominent place on said sets. Said radio sets and com- 
bination radio and phonograph sets are sold to the purchasing public 
by retail dealers throughout the United States. During the past 
twenty-five years the Victor Talking Machine Company has spent 
approximately $70,000,000 in advertising, and the word “Victor” has 
always prominently appeared in said advertising. At the present 
time RCA-Victor Company is advertising its radio sets and radio 
tubes in a number of magazines having a large national circulation 
and in other publications and newspapers. 
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The name “Victor? when used on radio sets and radio tubes and 
like products is the rightful property of the RCA-Victor Company 
and the Victor Division of the RCA Manufacturing Company. 

(c) The letters or initials “R. C. A.” The initials “RCA” have 
long been used as marks or brands to designate radio sets and radio 
tubes and other merchandise manufactured, sold and shipped in in- 
terstate and foreign commerce by said RCA-Victor Company, the 
Victor Division of the RCA Manufacturing Company and the Radio 
Corporation of America. Neither said Guglielmo Marconi nor Radio 
Corporation of America or any of its subsidiaries have ever granted 
(or consented) to respondents the right to the use of the name Mar- 
coni or the name Victor or the letters RCA (or RSA and RCI, 
colorable imitations of the letters RCA) in any manner. 

(d) The name “Edison.” For more than thirty years prior to his 
death on October 16, 1931, Thomas A. Edison had been known and 
recognized throughout the various States of the United States and 
foreign countries as the inventor, patentee, owner, and manufacturer 
of numerous electrical devices of various kinds and descriptions and 
of machines for the reproduction of the human voice, which have 
acquired a wide and favorable reputation and are in great demand 
by the trade and purchasing public who desire Edison products, 
Among the machines for the reproduction of the human voice manu- 
factured by companies which the said Thomas A. Edison organized 
and controlled, are phonographs, dictaphones, and transmitting 
machines, radios, combination radios and phonographs and many 
other articles of various kinds and character such as storage batteries, 
spark plugs, ignition coils, and household electrical appliances. 
Many of the machines and articles above referred to bear the name 
“Edison” as part of their brand, and such name “Edison” has ac- 
quired a valuable goodwill as identifying the manufacturer of said 
machines or articles. 

Among the companies organized and controlled by the said Thomas 
A. Edison before his death is Thomas A. Edison, Ine., which said 
company is still engaged in the manufacture of the machines and 
articles invented and developed by Thomas A. Edison. Thomas A. 
Edison, Inc., during the years 1926-1930, inclusive, manufactured and 
sold radio sets valued at many millions of dollars, and during the 
said period spent several millions of dollars in advertising its said 
radio products. All the radio sets manufactured and sold by Thomas 
A, Edison, Inc., feature the name “Edison” as part of their brand 
name. 

. The name “Edison” refers to Thomas A. Edison, the great inventor 
in the electrical field and the pioneer in the talking machine and 
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radio industry, the right to the use of which name was vested in 
Thomas A. Edison, Inc., by Thomas A. Edison and was extensively 
advertised and has long previously been used and is now used by 
Thomas A. Edison, Inc., on radio sets, phonographs and other electri- 
cal devices and appliances, sold and shipped in interstate and for- 
eign commerce. Neither Thomas A. Edison nor the said Thomas A. 
Edison, Inc., have ever granted (or consented) to respondents the 
right to the use of the name “Edison” in any manner. 

(e) The name “Bell.” The name “Bell” and the representation of 
a bell, when used in connection with sound reproduction and sound 
transmission in the electrical and radio field refers to the great 
inventor Alexander Graham Bell and is the property of the said 
Alexander Graham Bell and his successors and assigns. The common 
law title to the name “Bell” is vested, by long and continued use since 
1886, in the American Telephone & Telegraph Company, its subsidi- 
aries and associates, and the Western Electric Company, Inc. Western 
Electric Company, Inc., manufactures, sells, extensively advertises 
and ships radio sets, radio tubes and radio batteries in interstate and 
foreign commerce, and uses the name “Blue Bell” and the representa- 
tion of a bell as a brand name to designate its said products. The 
representation of a bell has long been used and extensively advertised 
by the American Telephone & Telegraph Company as a symbol or 
trade designation in its business. Neither the said Alexander Gra- 
ham Bell nor the American Telephone and Telegraph Company and 
its subsidiaries Western Electric Company, Inc., have ever granted 
(or consented) to respondents the right to the use of the name “Bell” 
in any manner. 

(7) The name “Majestic.” The name “Majestic” is a name long 
associated with radio sets and is the legal property of Grigsby- 
Grunow Company who are the original makers of radio sets branded 
with the name “Majestic,” which were extensively advertised, sold 
and shipped in interstate and foreign commerce by the said Grigsby- 
Grunow Company. Said name “Majestic” is now vested in Majestic 
Radio and Television Corporation of [llinois, which now manufac- 
tures, sells and ships in interstate and foreign commerce radio sets, 
yadio tubes and like products branded or marked with the name 
Majestic. Neither Grigsby-Grunow Company, its successors or as- 
signs nor Majestic Radio and Television Corporation of Illinois have 
ever granted (or consented) to respondents the right to the use of 
the name “Majestic” in any manner. ice 

(7) The name “Brunswick” (Bronswick). During many years last 
past the Brunswick-Balke-Collender Company has been a large man- 
ufacturer of billiard and pocket billiard tables, bowling alleys and 
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various other articles, and its products have acquired a wide and 
favorable reputation and have been in great demand by the trade and 
purchasing public for many years last past. During all this period 
the products manufactured and sold by said Company have featured 
the name “Brunswick” as part of their brand name, which said name 
has been attached in a prominent place to said preducts. In 1915 
the Brunswick-Balke-Collender Company began the manufacture and 
sale of phonographs and phonograph records, and sometime later 
began the manufacture and sale of radio sets and combination radio 
and phonograph sets, on all of which articles the name “Brunswick” 
was featured in a prominent place on said products. In 1930 the 
radio and phonograph division of said Brunswick-Balke-Collender 
Company was sold to Warner Brothers Pictures, Inc., which company 
organized the corporation under the corporate name Brunswick 
Radio Corporation to operate the business. Said latter company 
obtained the exclusive right to use the name “Brunswick” in connec- 
tion with said radio sets, phonographs and combination radio and 
phonograph sets. 

Until January 1, 1933, Brunswick Radio Corporation continued the 
manufacture and sale of radio sets and combination radio and phono- 
graph sets, on all of which sets the name “Brunswick” has been promi- 
nently featured. Since January 1, 1933, the manufacture of raido sets 
by Brunswick Radio Corporation has been suspended but said Bruns- 
wick Radio Corporation still owns the manufacturing plants in which 
said sets were manufactured and may resume such manufacture at 
some time in the future. The radio sets and combination radio and 
phonograph sets manufactured by Brunswick-Balke-Collender Com- 
pany and Brunswick Radio Corporation were sold to the purchasing 
public by retail dealers throughout the United States and in foreign 
countries. During all the time the Brunswick-Balke-Collender Cor- 
poration and the Brunswick Radio Corporation were manufacturing 
and selling radio sets and combination radio and phonograph sets 
said companies expended large sums of money in advertising said 
sets, and the name “Brunswick” has at all times been prominently 
displayed in said advertising. 

“Bronswick,” the name used by respondents, is a colorable imita- 
tion of the name “ Brunswick” which has long been used by the 
Brunswick-Balke-Collender Company and the Brunswick Radio Cor- 
poration on radio sets, phonographs and combination radio and 
phonograph sets. Neither Brunswick-Balke-Collender Company, 
Warner Brothers Pictures, Inc., nor Brunswick Radio Corporation 
have ever granted (or consented) to respondents the right to the use 
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of the name Brunswick (or Bronswick, a colorable imitation thereof) 
im any manner. 

(A) The letters G. E. in a circle, with scroll-like interior decora- 
tions. A device of a circle with scroll-like interior projections en- 
closing the script letters “GE,” is the property of General Elec- 
tric Company and has long been used and extensively advertised by 
said General Electric Company as a mark or brand to designate the 
products manufactured, sold, and shipped in interstate and foreign 
commerce by said General E’ectric Company. The device used by 
respondents of a circle with scroll-like interior projections enclosing 
the script letters “ EB,” is a colorable imitation of this well known 
device. Neither Thomas A. Edison, Thomas Edison, Ine., Alexander 
Graham Bell, American Telephone and Telegraph Company, West- 
ern Electric Company, nor said General Electric Company or any 
of its subsidiaries have ever granted (or consented) to respondents 
the right to the use of the letters “ EB” or “G. E.” in any manner. 

Said names, letters, and symbols are the names and designations of 
said well known and long established individuals, companies, and 
corporations, and are standard brands and symbols when used as com- 
pany, corporate, and trade names, and as marks and brands on radio 
sets, radio parts and like products, and said products so marked have 
a fixed and stable value in the trade and industry generally through- 
out the United States and foreign countries. The purchasing public: 
reiles upon said well known brands, marks, and symbols when used 
on radio sets, radio parts and like products, and in said industries as 
indicating high standard, reliable and genuine products. The use 
of such names, letters and symbols influences the purchase of said 
products and increases sales. The number of dealers in said products 
so marked, increase sales value. The said names, letters and symbols 
attached to said products have value to the thousands of dealers en- 
gaged in the sale and distribution of said standard brand products. 
The said names, letters, and symbols are valuable to those persons, 
partnerships, and corporations owning them, and who have used and 
now use and employ them in commerce. 

Because of the popularity of the names “Marconi,” “ Victor,” 
“ Bell,” “ Edison,” “ Brunswick,” “ Majestic,” and the letters * G. E.”, 
either standing alone or in a circle with scroll-like interior decora- 
tions, and the letters “R. C. A.”, and the products bearing these 
names, letters, and symbols, manufactured and sold by the lawful 
owners thereof; the use by respondents of said names, ietters and 
symbols, and simulations thereof, has led and has the capacity and 
tendency to lead the public to believe that the products sold by re- 
spondents and so marked or identified are the products of said well 
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known respective companies or interests hereinabove referred to and 
identified and results in the appropriation by the respondents of the 
good will of, and an unfair diversion of business from said respec- 
tive competitor companies and interests, and an unfair diversion of 
business from other competitors who do not resort to such practices, 
to the injury of the owners of said marks, letters, and symbols and 
of said competitors, and to the prejudice and injury of the public. 

Par. 7. The use by respondents of the names, marks, brands, 
symbols, and devices as set out in paragraph 5 is wholly unauthorized 
by the owners of said names, marks, brands, symbols, and devices and 
gives to respondents’ goods a salability which they would not other- 
wise have, and gives to said respondents an advantage over their 
competitors who do not similarly misrepresent the true origin of their 
goods and conceal the same under a reputable but false origin as 
do respondents. The said appropriation and use by said respond- 
ents of the reputation and good will of others at the expense of and 
injury to such others who have created such reputation and good 
will, has the capacity and tendency to deceive, and deceives the 
public purchasing said products into believing that respondents’ 
products originate with well known and reputable concerns contrary 
to the fact. Thereby substantial injury is done by respondents to 
competitors and substantial competition in interstate and foreign 
commerce. 

The purchasing public buying radio sets, radio parts, and like 
products, marked or branded with the said well known names, letters, 
and symbols are of a common mind or belief, regardless of the 
selling price or of the source of supply, that said products are 
manufactured and sold by the lawful owners and users of said names, 
marks, brands, letters, and symbols, and when said names, marks, 
brands, letters, and symbols are placed upon radio sets, radio parts, 
and like products, such products are accepted as the products of those 
who have lawfully used and now use such names as marks, brands, 
letters, and symbols upon like products as set out in paragraph 6 
hereof. The name or brand being dependent upon, influences the 
sale of said products. 

Members of the purchasing public have purchased radio sets, radio 
parts, and like products branded and sold to the trade by respond- 
ents and others, which products were imitations of or less than the 
genuine products entered in trade by the lawful owners and users 
of said standard names, and have been deceived in such purchases. 

The manufacture, sale and delivery by respondents set out and 
described in paragraphs 2, 3, and 4, of escutcheons and nameplates, 
and radio sets, radio parts and like products, marked and branded 
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with the names, letters and symbols set out and described in para- 
graph 5, without authority or consent of the legal owners and lawful 
users thereof, places in the hands of others to whom said products 
are sold, the means whereby injury might be and is done to competi- 
tors dealing in the genuine products honestly marked. Injury to 
manufacturers and dealers in the legitimate products is suffered by 
the sale by respondents of said products falsely marked, sold and 
shipped in interstate and foreign commerce. Injury to the lawful 
owners and users of said standard brands, names, marks and symbols 
is suffered because of the manufacture, sale, and competition of said 
respondents’ said products. 


CONCLUSION 


The aforesaid acts and practices of the said respondents, Metal Etch- 
ing Corporation, M. Hermann, Crowe Nameplate and Manufacturing 
Company, E. C. Coolidge, I. Robinson Smith, King Trading Cor- 
poration, Royal Radio Company, Inc., Murray Auerbach, A. M. 
Frank, David (I.) Morrison, Harvard Radio Tube Testing Stations 
of Pennsylvania, Inc., Juhus M. Schoenberg, Ross Distributing Com- 
pany, Larry B. Ross, Sun Radio Service and Supply Corporation, 
Emanuel Rosensweig, Schiller Brothers, Inc., Louis S. Schiller, Peter 
Robbins, individually and trading under the names Robbins Radio 
Company and Ambassador Radio Company, and F. C. Scruggs in- 
dividually and trading under the name Call Radio Company, are 
to the prejudice of the public and respondents’ competitors and are 
unfair methods of competition in interstate commerce and constitute 
a violation of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST, ETC. 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission, the answers of those respondents, upon whom the complaint 
was served, some of which answers deny the material allegations of 
the complaint and some of which admit the material allegations of 
the complaint, and the Commission being fully advised in the 
premises, 

It is ordered, That the complaint issued herein be and the same is 
hereby dismissed as to the respondents, Etched Products Corpora- 
tion and Albert Nierenberg and Walter H. Miller; Electro Chemical 
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& Engraving Company and F. E. Switzer, N. L. Jacobus, Robert 
Schlesinger, Julius Erdoes and L. S. Southwick; Premier Metal 
Etching Company and Herbert Pape, Carl J. Johnson (Karl D. 
Johnson), Ernest A. Rottach and Hugo Lehrfeld; American Em- 
blem Company and Paul B. Williams, Clarence S. C. Williams, 
James Eels, Fred B. King, and Edgar Denton, Jr., for the reason 
that there is no evidence to establish the allegations of the complaint 
as to said respondents. 

[é is further ordered, That the case growing out of the complaint 
herein be and the same is hereby closed without prejudice to the 
right of the Commission to re-open the same for further investiga- 
tion and action thereon as to the respondents, Metro Manufactur- 
ing Company, Inc., Metro Radio Corporation, Metro Sales Company, 
Inc., Pyramid Distributors, Inc., Regina Gadol, George Levine, and 
Max Scafford, for the reason that the record shows they were not 
located and the complaint was not served upon said respondents. 

It is further ordered, That the respondent corporations Metal 
Riching Corporation and Crowe Nameplate and Manufacturing 
Company, their respective officers, agents, and representatives, and 
the respondent individuals M. Hermann, E. C. Coolidge, and I. Rob- 
inson Smith, individually and their respective agénts and represen- 
tatives, in connection with the offering for sale and sale in interstate 
and foreign commerce, and in the District of Columbia, of escutch- 
eons and nameplates, cease and desist from: selling, distributing or 
furnishing name plates and escutcheons for radio sets and like prod- 
ucts bearing the names, letters, and symbols, “Marconi,” “Edison,” 
“Bell,” “Victor,” “Majestic,” “Brunswick,” the letters “R. C. A..” and 
the letters “G. E.” or colorable imitations or simulations of said 
names, letters and symbols, to any manufacturers, assemblers, or 
dealers in radio sets and like products, or to any other person, firm, 
or corporation, except to the manufacturers, assemblers, and dealers 
owning said trade names or marks, or to the licensees of the owners 
thereof. 

ft is further ordered, That the respondent corporations, King 
Trading Corporation; Royal Radio Company, Inc.; Harvard Radio 
Tube Testing Stations of Pa., Inc.; Ross Distributing Company; 
Sun Radio and Service Supply Corporation; Schiller Brothers. Inc.. 
their several officers, agents and representatives, and the respondent 
individuals, Louis S. Schiller, Murray Auerbach, A. M. Frank, 
David (1.) Morrison, Julius M. Schoenberg, Larry B. Ross, Eman- 
uel Rosensweig, and respondent F. C. Scruggs, individually and 
trading under the name Call Radio Company, and respondent Peter 
Robbins, individually and trading under the names Robbins Radio 


KING TRADING CORP. ET AL. a7 
1101 Order 


Company and Ambassador Radio Company; and said respondent 
individuals trading under any other name or names, in connection 
with the offering Sor sale and sale in interstate and foreign com- 
merce, and in the District of Columbia, of radio sets, radio parts, 
and like products, and escutcheons and nameplates, do cease and 
desist from: 

Representing directly or indirectly, through the use in any man- 
ner, of the trade names or marks, “Marconi,” “Edison,” “Bell,” 
“Victor,” “Majestic,” “Brunswick,” or the letters “R. C. A.,” or the 
letters “G. E.” or through the use, in any manner, of any colorable 
simulations and imitations thereof, such as, but without limitation, 
“Marconi-lnternational,” “Marconi Radio Corporation,” “Edison In- 
ternational,” “Edison-Bell,” “Edison” with the representation of a 
bell, “Edison Radio Stores, Inc.,” the representation of a bell, “Vic- 
tor International,” “Majestic International,” “Majestic Radio Cor- 
poration,” “Bronswick,” or the letters “R. C. L.,” “R. S. A.,” “E. B.,” 
or through the use of any other trade names or marks of which they 
are not the legal owners, without the permission of the lawful own- 
ers thereof, or through any other means or device, or in any manner 
that the radio sets, radio parts and like devices, appliances or prod- 
ucts manufactured or assembled for or by, and sold by any of said 
respondents, are manufactured, assembled, sold, sponsored, endorsed, 
approved, or licensed by Thomas A. Edison, Thomas A. Edison, 
Inc., American Telephone and Telegraph Company, Western Electric 
Company, Marconi Wireless Telegraph Company of America, Radio 
Corporation of America, Victor Talking Machine Company, Bruns- 
wick-Balke-Collender Company, Warner Brothers Pictures, Inc., 
and its subsidiary, Brunswick Radio Corporation, Grigsby-Grunow 
Company, or Majestic Radio & Television Corporation, General] 
Electric Company, or the agents, representatives, successors, or as- 
signs of any of said persons, partnerships or corporations, or that 
said products are manufactured, assembled, sold, sponsored, 
endorsed, approved, or licensed by any corporation, association, part- 
nership, or person who, in fact, did not and does not manufacture, 
assemble, sell, and Parepore said products. 

It is further ordered, That said respondents shall within 60 days 
from notice hereof, fe with this Commission a report in writing 
stating in detail the manner and form in which they have dbriplied 


with this order. 
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In THE MatTrer OF 


JEAN G. SUBIN, ISRAEL SUBIN, AND JOHN N. KINDER- 
MAN, INDIVIDUALLY, AND TRADING AS AMERICAN 
REMEDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3013. Complaint, Dec. 10, 1936—Decision, Apr. 28, 1987 


Where three individuals engaged in the distribution and sale of the acetyl 
salicylic acid product known as aspirin, in substantial competition witb 
others enguged in distribution and sale of such products in commerce among 
the various States and in the District of Columbia, and including many 
who do not in any manner misrepresent their said products, either as to 
quality or efficacy in treatment and cure of ailments and conditions of the 
body; in advertising the same— 

(a) Represented that their said product was the purest acetyl salicylic acid, 
commonly known as aspirin, obtainable in America, and that it was regis- 
tered in the Patent Office, through designation thereof as “American Purest 
Aspirin,” and through statement “Registered U. S. Patent Office”; and 

(6) Represented that it was a competent and effective treatment and cure for 
colds and aches and pains of whatever nature; 

Facts being it was not thus registered, and had not been, as believed by many 
by virtue of such supposed registration, tested and approved, and was not, 
by reason thereof, superior to similar products offered by competitors, 
and was no better than or different from product of many of its competi- 
tors, and was not a competent and effective treatment and cure for all 
colds, aches, and pains, in that it had no effect on causative factors of 
such conditions in the body; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representations 
and implications were true and that products of competitors were inferior 
to and iess effective than that of said individuals, and with result that 
a Substantial number of the purchasing and consuming public, as a result 
of such erroneous beliefs thus engendered, bought their said product and 
thereby diverted trade to them from their competitors who truthfully 
advertise their products; to their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr, Miles J. Furnas, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Herman Lipman Cohen, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
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mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Jean 
G. Subin, Israel Subin, and John N. Kinderman, individually and 
trading as American Remedy Company, hereinafter referred to as 
respondents, have been and now are using unfair methods of com- 
petition in commerce as “commerce” is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapu 1. Respondents, Jean G. Subin, Israel Subin, and John 
N. Kinderman, individually and trading as American Remedy Com- 
pany, a fictitious trade name registered under the requirements of 
an act of the General Assembly of Pennsylvania, are engaged in 
business with their principal office and place of business located at 
131 Market Street and 301 Green Street, Philadelphia, Pa. Re- 
spondents are now, and have been for sometime in the past, engaged 
in the business of distributing and selling in commerce, as herein set 
out, a certain acetyl salicylic acid product designated by them as 
“American Purest Aspirin.” 

Par. 2. Said respondents, being engaged in business as aforesaid, 
cause said aspirin when sold, to be transported from their principal 
place of business in the State of Pennsylvania to purchasers thereof 
located at various points in other States of the United States and 
in the District of Columbia. Respondents now maintain, and have 
maintained at all times, a constant current of trade and commerce 
in said aspirin so distributed and sold by them, among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their said business, re- 
spondents are now, and have been, in substantial competition with 
other corporations, firms, and individuals likewise engaged in the 
business of distributing and selling acetyl salicylic acid products 
such as aspirin, in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and operation of said business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said “American Purest Aspirin,” respondents have caused the said 
product to be advertised in various ways and by various means 
through which representations as to said product are circulated 
throughout the various States of the United States. In all of said 
advertisements, respondents have caused the name of said product, 
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to wit, “American Purest Aspirin” to be prominently and conspicu- 
ously displayed, together with the following statements: 


5 Grain Tablets 
American 
Purest 
Aspirin 
Registered U. S. Patent Office 


For Colds, Aches and Pains 


Guaranteed Genuine 


American Purest Aspirin, 
American Remedy Co. 
Philadelphia, Pa. 


For Relief of distress and discomfort due to simple headaches, head colds, 
simple neuralgia, muscular aches and pains. For a gargle 2 tablets to % glass 
of warm water—gargle every two or three hours. Directions: 1 or 2 tablets 
with a glass of water. 


AMERICAN REMEDY CO. 
Phila., Pa. 
Distributors. 


The use of the word “Registered” in large and conspicuous lettering 
directly underneath the word “Aspirin” on the container in which 
the product is sold and in other advertising, has a capacity and ten- 
dency to lead the public into the erroneous belief that the product of 
the respondents has been registered in some way with the United 
States Patent office, and into the erroneous belief that by virtue of 
such registration the product itself is a superior brand of aspirin, 
Likewise the use of the word “Purest” is a conspicuous lettering di- 
rectly underneath the word “American” and preceding the Word 
“Aspirin” has a tendency to lead the public into the erroneous belief 
that the product of the respondents is the purest aspirin obtainable in 
America. The statement “For colds, aches and pains” used in said 
advertising and labeling as aforesaid, has a tendency to mislead and 
deceive the public into the erroneous belief that the product is a 
remedy and cure for all aches and pains when in truth and in fact, 
there are aches and pains not resulting from colds, from which no 
benefit would be derived by an individual through the taking of the 
respondent’s product. 

Par. 5. The representations made by respondents with respect to 
the nature and effect of their aspirin when used as above set forth 
are grossly exaggerated, false, misleading and untrue. Said product 
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is not fully effective for the treatment of pains and cold and it has 
no effect on the causative factors of such conditions of the human 
body. Its use does not always bring prompt relief to those suffering 
from the conditions named, viz, colds, aches and pains. The repre- 
sentation of the respondents with reference to the word “Registered” 
is false, misleading, and untrue, as the product has never been regis- 
tered in the U. S. Patent Office, and the further representations that 
the product is America’s Purest Aspirin is likewise false and mislead- 
ing and untrue, as the product is not the purest aspirin obtainable in 
America. 

Par. 6. There are among respondents’ competitors many who man- 
ufacture, distribute and sell aspirin who, in no way, misrepresent that 
their aspirin is the purest aspirin obtainable on the American market 
when it is not; that their product has been registered in the United 
States Patent Office, when it has not or that their respective aspirin 
has a quality and character or an effectiveness in use for the treatment 
of various conditions of the human body which it does not have. 
They do not make unlimited claims for the administering of their 
product for the relief of all types of colds, aches, and pains in the 
human body and do not falsely disparage the aspirin products of 
their respective competitors. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondents in designating and describ- 
ing their product and the effectiveness of their product, as herein- 
above set out, in offering for sale and selling “American Purest As- 
pirin” as a registered product, and as “America’s Purest Aspirin” 
was, and is, calculated to, and had, and now has, the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous belief that all of said representations 
are true, and into the further erroneous belief that aspirin products 
of its competitors are inferior to, and less effective than “American 
Purest Aspirin.” Further, as a direct consequence of the mistaken 
and erroneous beliefs, induced by the acts and misrepresentations of 
the respondent, as hereinabove detailed, a substantial number of the 
consuming public has purchased a substantial volume of respond- 
ents’ “American Purest Aspirin” with the result that trade has been 
unfairly diverted to the respondents from competitors likewise 
engaged in the business of distributing and selling aspirin who 
truthfully advertise and represent their products and the effective- 
ness of said products in use. As a result thereof, injury has been, and 
is now being done by respondents to competition in commerce among 
and between the various States of the United States and in the 


~ District of Columbia. 
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Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are, all to the prejudice of the 
public and respondents’ competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 10th day of December 1936, issued 
and subsequently served its complaint in this proceeding upon the re- 
spondents, Jean G. Subin, Israel Subin, and Jchn N. Kinderman, 
individually and trading as American Remedy Company, charging 
them with the use of unfair methods of competition In commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer, the Commission, by 
order entered herein, granted respondents’ motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Commis 
sion, Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and substitute answer, 
and the Commission having duly considered the same and being new 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


Paracrapy 1. That respondents, Jean G. Subin, Israel Subin, and 
John N. Kinderman, are individuals trading as American Remedy 
Company. Respondents have their office and principal place of busi- 
ness at 301 Green Street, Philadelphia. Respondents are now, and for 
more than one year last past have been, engaged in the business of 
distributing and selling in commerce, a certain acetyl salicylic acid 
product, commonly known as aspirin, designated by them as “Amer- 
ican Purest Aspirin.” 

Par. 2. Said respondents cause said product, when sold, to be trans- 
ported from their place of business in the State of Pennsylvania to 
purchasers thereof located at various points in other States of the 
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United States and in the District of Columbia. Respondents now 
maintain, and have maintained at all times mentioned herein, a con- 
stant current of trade and commerce in said product so distributed 
and sold by them, among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now, and have been, in substantial competition with corpora- 
tions, firms, and individuals likewise engaged in the business of dis- 
tributing and selling acetyl salicylic acid products such as aspirin, in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

There are, among the competitors of respondents, many who sell 
and distribute acetyl salicylic acid, commonly known as aspirin, in 
said commerce, who do not in any manner misrepresent their said 
products either as to the quality thereof or as to the efficacy thereof 
m the treatment and cure of ailments and conditions that exist in the 
human body. 

Pr. 4. In the course and conduct of their business in said com- 
merce, and for the purpose of inducing the purchase of their products, 
the respondents cause advertisements containing representations and 
implications in regard to said product and its efficacy in the treat- 
ment and cure of certain ailments and conditions to be circulated in 
the various States of the United States and in the District of Colum- 
bia. In all such advertisements the respondents make the following 


statements: 
5 Grain Tablets 


American 
Purest 
Aspirin 
Registered U. S. Patent Office 


For Colds, Aches and Pains 
Guaranteed Genuine 


American Purest Aspirin, 
American Remedy Co. 
Philadelphia, Pa. 


For Relief of distress and discomfort due to simple headaches, head colds, 
simple neuralgia, muscular aches and pains. For a gargle 2 tablets to % glass 
of warm water—gargle every two or three hours. Directions: 1 or 2 tablets with 


a glass of water. 
AMERICAN REMEDY CO. 


Phila., Pa. 
Distributors. 
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By the means and in the manner above stated, the respondents 
represent and imply that their said product has been and is registered 
with the United States Patent Office; that it is the purest acetyl 
salicylic acid, commonly known as aspirin, obtainable in America; 
and that it is a competent and effective treatment and cure for colds, 
and aches and pains of whatever nature. 

Par. 5. Respondents’ said product is not registered in the United 
States Patent Office; it is not the purest acetyl salicylic acid obtain- 
able in America, and is no better than or different from the product 
of many of its competitors; it is not a competent and effective treat- 
ment and cure for all colds, aches and pains, in that it has no effect 
on the causative factors of such conditions in the human body. 

Many prospective purchasers of respondents’ product believe that 
the registration of such a product with the United States Patent Office 
indicates that such a product has been tested and approved and is 
superior to similar products offered for sale and sold by competitors, 
and many prospective purchasers believe that the product of the 
respondents is the purest type of that product sold on the American 
market, and that such product is a competent and effective treatment 
and cure for all colds, aches, and pains. 

Par. 6. The above and foregoing representations and implications, 
so made and used by the respondents in connection with the sale and 
distribution of their said product in such commerce, as hereinabove 
set out, have had and do have the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that said representations and implications are true, 
and into the erroneous belief that the products of the competitors of 
the respondent are inferior to and are less effective than the product 
of the respondents. As a result of such erroneous beliefs, so engen- 
dered, a substantial number of the purchasing and consuming public 
purchase the respondents’ said product, thereby diverting trade to 
the respondents from their said competitors, who truthfully advertise 
their products, to the injury of such competitors and to the injury of 
the public. 

CONCLUSION 


The aforesaid acts and practices of the respondents, Jean G. Subin 
Israel Subin, and John N. Kinderman, individually and trading re 
American Remedy Company, are to the prejudice of the public and 
of respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce, within the intent and meaning of Section 5 of the 
Act of Congress, approved September 26, 1914, entitled “An Act to 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on the 26th day of Apri! 1937, by the respondents admitting 
all the material allegations of the Geinplaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Since to define its powers med duties, 
and for other purposes.” 

It is ordered, That the respondents, Jean G. Subin, Israel Subin, 
and John N, Kinderman, their representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of that 
certain acetyl salicylic acid product, commonly known as aspirin, in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing, directly or by implication: 

1. That said product is registered in the Patent Office of the 
United States of America. 

2. That said product is the purest aspirin in America and superior 
to other products composed of similar ingredients. 

3. That said product is a cure for colds. 

4. That said product is a competent and effective treatment or 
palliative for all aches and pains. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE MATTER OF 


MILLINERY QUALITY GUILD, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2812. Complaint, May 21, 1936—Decision, April 29, 1937 


Where a company, held out as a membership corporation and used as a corporate 
instrumentality by the fourteen “member” concerns and the ten “affiliate” 
concerns, which the former associated with them in their purpose and plan 
of preventing and eliminating, as far as possible, piracy of design and style 
in women’s hats; and said “member” and “affiliate” concerns, ergaged in 
the designing and manufacturing of women’s hats at their respective fac- 
tories in New York and California, and in selling their said products to 
retailers located in the several States, and in substantial competition with 
one another, but for the understandings and agreements below set out, 
and included among the recognized leaders in the field of women’s hats 
as respects style and design, and with their said products, in great demand 
by the purchasing public throughout the United States, normally required, 
to an extent, at least by high-grade retail dealers in such products in 
New York and elsewhere in the United States, in order to offer a full 
line thereof; in pursuance of their aforesaid plan and purpose and the 
agreement of said “affiliate” concerns to work in unison and cooperation 
with said corporate instrumentality or “Guild” and its said “members” 
in making effective the rulings of the former as respects style piracy, 
and their agreement to make no sales to and show no merchandise to any 
retail store which had failed to sign the Guild’s agreement or so-called 
“Declaration of Cooperation’— 

(a) Solicited and secured, through a regular series of circular letters and 
follow-up literature designed to induce and coerce retailers, and advising 
them that the Guild membership comprised practically every creative firm 
in the industry in question, and that only a store subscribing could inspect 
or purchase their hats, such agreements or so-called “Declarations of 
Cooperation” from some 1600 high-grade retail dealers in women’s hats 
in the various States, under whieh agreements or declarations the dealer 
undertook and agreed (1) not to purchase from manufacturers hats which 
were copies of designs originated and made by them, or alleged to be such 
copies, as established through Guild’s registration bureau and the committee 
provided for, and (2) to stamp their orders for hats with a statement that 
such orders were placed upon the seller’s warranty that the styles of such 
products being purchased were not copies of styles originated by them, 
and that purchaser reserved right to return any merchandise which was 
not as warranted, and agreed with one another to make it a condition 
precedent to the sale of their products to retailers that they must be signa- 
tories to and agree to be bound by and act in accordance with aforesaid 
declarations, and announced that they would refuse, and did refuse, to sell 
their products to retail dealers of stylish millinery who had failed or 
refused to sign or to cooperate in said declaration and plan and agreement 
for elimination of style piracy, and brought about return of hats under 
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aforesaid warranty in cases in which goods in question were declared 
by aforesaid Guild to be copies originated by certain of such “members” or 
“affiliates” ; 

Failed and refused to sell their products to retailers, on the ground or 
for the reason that such retail dealers (1) purchased, or had purchased, 
from manufacturers women’s hats that were alleged by them to be copies 
of hats which they originated and made, or (2) failed or refused to stamp 
their orders for women’s hats purchased from manufacturers with state- 
ment that such orders were placed upon seller’s warranty that styles of - 
goods being purchased were not copies of styles originated by them, and 
that purchasers reserved right to return any merchandise which was not 
as warranted; and 

Expelled from their membership any member or affiliate member, on the 
ground or for the reason that such member or affiliate solicited sale of, or 
sold, women’s hats to a retailer who failed to sign above agreement or 
declaration or failed or refused to cooperate in the methods therein set 
forth; 


With result of unduly hindering competition in creating a monopoly in sale 


of women’s hats in interstate commerce, and with capacity and tendency 
so to do, through (1) limiting manufacturers of stylish hats for women 
as to the outlets of their products and limiting retail dealers as to their 
source of supply, (2) depriving public of benefits of normal price competi- 
tion among retailers of stylish hats for women, (3) preventing such retailers 
from purchasing their requirements of such products in interstate com- 
merce from manufacturers other than those subject to above set forth 
limitation and restriction, (4) increasing price of such hats to retailers 
and consumers through protection of profits resulting from their activities 
to eliminate from trade alleged copies of styles which they claimed and 
adjudged themselves to have originated, (5) placing in their hands control 
of business practices of manufacturers of such hats, to extent of limiting 
and, as far as possible, eliminating retail outlet for copied styles of manu- 
facturers who copy styles originated by them, (6) eliminating from sale 
in interstate commerce women’s hats which are copies of styles and designs 
claimed to have been originated by them or others and registered with 
their said Guild, and (7) limiting interstate commerce in high-class wom- 
en’s hats to models originated and designed by the manufacturer thereof, 
or to copies produced by permission of alleged originators thereof: 


Held, That such practices, under the circumstances set forth, were to the injury 


and prejudice of the public and competitors and retailers of such products, 
and constituted unfair methods of competition. 


Before Mr. John W. Norwood, trial examiner. 

Mr. Astor Hogg for the Commission. 

Mr. Lowell M. Birrell, of New York City, for Millinery Quality 

Guild, Inc., members thereof and various affiliated respondents. 

Mr. Lewis G. Bernstein, of New York City, for Lilly Dache, Inc. 
Strauss, Reich & Boyer, of New York City, for Henri Bendel, Inc. 
Mr. Maurice M. Cohn, of New York City, for Peggy Hoyt, Inc. 
Mr. Sanford Jarrett, of New York City, for La Mode Chez Tappe. 
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Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Millinery Quality 
Guild, Inc., and its members, and Uptown Creators’ Guild and its 
members, hereinafter referred to as respondents, have been and now 
are using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Millinery Quality Guild, Inc., is a mem- 
bership corporation organized, existing, and doing business under the 
laws of the State of New York, with its principal office and place of 
business located at 711 Fifth Avenue, in the city of New York, in 
said State. Its membership consists of corporations, individuals, 
firms, and partnerships, as hereinafter described, all of whom are en- 
gaged in designing and maufacturing ladies’ hats at factories located 
in the State of New York and elsewhere in the United States and 
especially reproductions of hats originally designed, manufactured, 
and sold by French milliners, and in the sale of said ladies’ hats to 
retail dealers located in States other than the States of manufacture, 
causing said ladies’ hats, when sold, to be transported from their 
respective places of manufacture to the purchasers thereof. There 
has been and now is a constant current of trade and commerce in said 
products between the members of said Millinery Quality Guild, Inc., 
and retailers in said hats located throughout the several States of 
the United States. In the course and conduct of their business the 
members of said Millinery Quality Guild, Inc., were, prior to the 
organization of said Guild in competition with each other and were 
at all times herein referred to in competition with other corporations, 
individuals, firms, and partnerships likewise engaged in the sale and 
distribution of similar products in commerce as hereinabove set out. 


The membership of said Millinery Quality Guild, Inc. is and has been 
as follows: 


Cooper-Russell, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 15 West 39th Street, 
city of New York, in said State; 

Farrington and Evans, Inec., a corporation existing under the laws of the 
State of New York, with its principal place of business located at 711 Fifth 
Avenue, city of New York, in said State; 

Dave Herstein Company, a corporation existing under the laws. of the 


State of New York, with its principal place of business located at 711 Fifth 
Avenue, city of New York, in said State; 
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G. Howard Hodge, a corporation existing under the laws of the State of 
New York, with its principal place of business located at 711 Fifth Avenue, 
city of New York, in said State; 

Edgar J. Lorie, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 711 Fifth Avenue, city 
of New York, in said State; 

L. G. Meyerson, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 711 Fifth Avenue, city 
of New York, in said State; 

Scherman Hat Company, a corporation existing under the laws of the State 
of New York, with its principal place of business located at 5 East 37th Street, 
city of New York, in said State; 

Sergin F. Victor, an individual trading under the name and style of “Serge,” 
with his principal place of business located at 15 West 39th Street, city of New 
York, in said State; 

Harry Solomons and May F. Solomons, copartners trading under the name anc 
style of Harry Solomons and Son, with their principal place of business located 
at 711 Fifth Avenue, city of New York, in said State; 

Oriole Hat company, a corporation existing under the laws of the State of 
New York, with its principal place of business located at 15 West 39th Street, 
city of New York, in said State; 

John Trinner, Inc., a corporation existing under the laws of the State of 
New York and doing business under the name and style of “Trinner Hats,” 
with its principal place of business located at 711 Fifth Avenue, city of New 
York, in said State; 

Vibo Company, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 1 West 39th Street, 
city of New York, in said State; < 

Vogue Hat Company, a corporation existing under the laws of the State of 
New York, with its principal place of business located at 711 Fifth Avenue, city 
of New York, in said State; 

Simon Millinery Company, a corporation existing under the laws of the 
State of California, with its principal place of business located at 989 Market 
Street, in the city of San Francisco, in the State of California. 

Par. 2. Respondent, Uptown Creators’ Guild, is a voluntary unin- 
corporated association of corporations, individuals, firms, and part- 
nerships engaged in designing, manufacturing, selling and distribut- 
ing millinery, including ladies’ hats, to retail dealers located in States 
other than the State of manufacture, causing said ladies’ hats, when 
sold, to be transported from the respective places of manufacture in 
the State of New York or State of manufacture to the purchasers 
thereof located in the various States of the United States. There 
has been and now is a constant current of trade and commerce in said 
ladies’ hats between the members of said unincorporated association 
and retail dealers in said hats. In the course and conduct of their 
respective businesses, the members of said Uptown Creators’ Guild 
were, prior to the time when they began to cooperate with Millinery 
Quality Guild, Inc., as hereinafter set out, in competition with each 
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other and were at all times herein referred to in competition with 
corporations, individuals, firms, and partnerships likewise engaged 
‘1 the sale and distribution in interstate commerce of similar pro? 
ucts. The membership of said Uptown Creators’ Guild at the tims 
hereinafter referred to was as follows: 


Henri Bendel, Inc., a corporation existing under the laws of the State uw 
New York, with its principal place of business located at 10 West 57th Street, 
city of New York, in said State; 

Lilly Dache, Ine., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 485 Madison Avenue, 
city of New York, in said State; 

Gladys and Belle, Inec., a corporation existing under the laws of the State 
of New York, with its principal place of business located at 485 Madison Ave- 
nue, city of New York, in said State; 

Hatnegie Hats, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 711 Fifth Avenue, 
city of New York, in said State; 

Peggy Hoyt, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 16 East 55th Street, 
city of New York, in said State; 

Jay-Thorpe, Inc., a corporation existing under the laws of the State of New 
York, with its principal place of business located at 24 West 57th Street, city 
of New York, in said State; 

John-Frederics, Inec., a corporation existing under the laws of the State of 
New York, with its principal place of business located at 501 Madison Avenue, 
eity of New York, in said State ; 

Minnie Kramer, Inc., a corporation existing under the laws of the State 
of New York, with its principal place of business located at 501 Madison Ave- 
nue, city of New York, in said State; 

La Mode Chez Tappe, Inc., a corporation existing under the laws of the 
State of New York, with its principal place of business located at 19 West 
7th Street, city of New York, in said State; 

Nicole de Paris, Inc., a corporation existing under the laws of the State of 
New York, with its principal place of business at 7 East 55th Street, city of 
New York, in said State; 

Florence Reichman, Ine., a corporation existing under the laws of the State 
ot New York, with its principal place of business located at 16 East 52nd Street, 
city of New York, in said State; 

Pauline Kahn, an individual trading under the name and style of Mme. Pauline, 
with her principal place of business located at 6 Bast 53rd Street, city of New 
York, in said State; 

Marion Valle, Inc, a corporation existing under the laws of the State of 
New York, with its principal place of business located at 501 Madison Avenue, 


city of New York, in said State. 

Par. 3. The respondent corporations, individuals, firms and part- 
nerships, hereinabove mentioned, who make up and constitute the 
Millinery Quality Guild, Inc. and Uptown Creators’ Guild are origi- 
nators of the leading styles of the highest class ladies’ hats and are 
manufacturers and sellers of the highest class ladies’ hats. No mem- 
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ber of either Guild originates or manufactures hats to sell at whole- 
sale at less than $8.00 per hat. Said members of both said Guilds 
maintain designing departments and employ highly paid designers 
who are constantly engaged in the origination of new styles of hats. 
Such designers at intervals journey to Paris, France, to observe the 
trend of styles and to secure original French models, from which they 
later devise various adaptations which are called and known as 
“originations.” The style element is the outstanding factor in the 
sale of ladies’ hats and the late style hats, such as are sold and dis- 
tributed by the members of both Guilds, are in great demand by the 
purchasing public throughout the United States. The respondent 
members of said Guilds are the recognized leaders in the field of 
ladies’ hats so far as style and design are concerned and a majority 
of the high grade retail dealers and outlets are required to procure at 
least some of their models from the manufacturers in one or both of 
said Guilds in order to offer a full line of ladies’ hats. 

Par. 4. The professed purpose of the organization of Millinery 
Quality Guild, Inc. was to prevent piracy of style and design of 
ladies’ hats sold and distributed by members of the Millinery Qual- 
ity Guild, Inc., as hereinabove set out. Acting in pursuance of such 
professed purpose, said Millinery Quality Guild, Inc. and its mem- 
bers have adopted and still have in effect the following methods and 
practices: 

(a) The establishment and operation of a department in the Milli- 
nery Quality Guild, Inc., known as “Registration Bureau,” wherein 
members of the Millinery Quality Guild, Inc., and no others, had 
and have the right and privilege of filing and registering the origi- 
nal model or models designed by them. By and through the under- 
standing of the members of the Millinery Quality Guild, Inc., it is 
mutually agreed by all the members of said Millinery Quality Guild, 
Inc., that the acceptance of any of its members’ models or designs 
for registration constituted and constitutes a conclusive determina- 
tion by the Millinery Quality Guild, Inc., that such design or designs 
was or were original designs and thereafter any imitation or copying 
thereof is to be considered and treated as design piracy. It is 
further agreed and understood between the members of the Millinery 
Quality Guild, Inc., that when registration of any design is granted 
to any member of said Guild, the hat and design are the particular 
property of the member which had registered them. 

(b) Said Millinery Quality Guild, Inc. and its members further 
solicited and secured from a large number of retail customers in the 
various States of the United States an agreement styled “Declaration 
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of Cooperation” between such retail dealers and the Millinery Quality 
Guild, Inc., said agreement being incorporated herein and made a 
part hereof by reference. 

(c) Sought and secured the cooperation of the unincorporated 
group styling themselves the Uptown Creators’ Guild in carrying 
out and enforcing the purpose of its organization, and in that behalf 
secured the signature of the constituent members of said Uptown 
Creators’ Guild to a certain agreement: 4 

The firms whose signatures are attached hereto have agreed to unite in a 
cirele under a caption of their own choosing. This organization to work in 
ubison with the members of the Millinery Quality Guild on the questions of 
Style Piracy and the effort to eliminate unfair advertising. The agreement 
being that the members of this affiliated group will work in unison with the 
Millinery Quality Guild in making effective the rulings regarding style piracy 
and unfair advertising. They will display the same sign in their show rooms, 
stating that on and after July 16 (1984) no sales will be made and no merchan- 
dise will be shown to any store who has failed to sign our agreement regarding 
Style Piracy which is as follows: 

This order is placed upon the seller’s warranty that the above styles of 
hats are not copies of styles originated by members of the Millinery Quality 
Guild, Inc. The purchaser reserves the right to return any merchandise which 
is not as warranted. 

Par. 5. The constituent members of said Millinery Quality Guild, 
Inc., for more than three years last past, and the constituent mem- 
bers of the unincorporated association styling themselves the Uptown 
Creators’ Guild, from and after the date of signature by them of 
the agreement hereinabove set forth, by combination, agreement, and 
concert of action, made it a condition precedent of the sale of their 
products to retailers that such retailers must have signed the “Decla- 
ration of Cooperation,” hereinabove referred to; and by agreement, 
combination and concerted action, have refused to sell their prod- 
ucts to any retailer or retailers who have failed or refused to en- 
list in the plan and sign the “Declaration of Cooperation.” In and 
by the agreement signed by the retailers of ladies’ hats, designated 
“Declaration of Cooperation,” the members of both of said Guilds 
have coerced and compelled, and now coerce and compel, retail deal- 
ers who are desirous of selling such stylish hats as are only produced 
by the members of said Guilds to refuse to purchase said ladies’ hats 
from manufacturers who have copied hats adjudged and reported by 
said Guilds to have been designed by said members of said Guilds 
and to otherwise cooperate with said Guilders in removing from the 
market hats of manufacturers who are not cooperating with said 
Guilds in their style protective program set forth herein, under pen- 
alty of being blacklisted and boycotted by members of the said 
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Guilds. In and by such agreement styled the “Declaration of Co- 
operation,” retailers are coerced and compelled to agree to recognize 
the property rights in styles created by Guild members and to re- 
frain from purchasing copies of pirated styles created by the mem- 
bers of that association, and to stamp each millinery order made by 
them with the reading matter shown in paragraph two of the agree- 
ment hereinabove set out, and in such a manner as to notify the 
seller that the order is placed only upon the manufacturer’s war- 
ranty that the hats so ordered are not copies of styles originated 
by members of the Millinery Quality Guild, Inc. and the members 
of the Uptown Creators’ Guild. Said Millinery Quality Guild, Inc. 
claims the right, and by common understanding and agreement of its 
members and the members of the Uptown Creators’ Guild has the 
right, to expel from its membership and to deprive of the benefit 
of the protection of its system of registration, and its system of style 
protection generally, any member of the Millinery Quality Guild, 
Inc. or Uptown Creators’ Guild who solicits the business of or sells 
its products to a retailer who fails or refuses to sign its “Declaration 
of Cooperation,” and it has so expelled one of the constituent mem- 
bers of the Uptown Creators’ Guild for the cause stated, and adver- 
tised the fact of such expulsion in periodicals, having an interstate 
circulation, and by circular letters of notification addressed to ap- 
proximately 1600 retailers in various States of the United States 
who had signed the “Declaration of Cooperation” and who were co- 
operating with the plan of the Millinery Quality Guild, Inc. 

Par. 6. The capacity, tendency, purpose, and result of the com- 
bination, conspiracy and agreement, and the acts and practices per- 
formed thereunder, by said respondents and the retail dealers here- 
inabove described, have been and now are to unduly and unreasonably 
restrain commerce by limiting manufacturers of stylish hats as to the 
outlets of their products and retail dealers as to the sources of supply ; 
to deprive the public of the benefits of normal price competition 
among retailers of stylish hats by restraining said retailers, under 
threat of boycott, who desire to purchase the products of the mem- 
bers of the Millinery Quality Guild, Inc. and the Uptown Creators’ 
Guild from making any purchases unless such retailers sign and 
enter into the Guilds’ agreements; to prevent retailers in stylish 
millinery from freely purchasing their requirements of said products 
in interstate commerce from the manufacturers thereof; to substan- 
tially increase the price of such hats to the retailers and to the con- 
suming public; to place in the hands of the Millinery Quality Guild, 
Ine. control over the business practices of the manufacturers of stylish 
hats for women and the power to exclude from this industry those 
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who do not conform to the rules and regulations established by said 
Guild and thus to unduly and unreasonably restrain interstate trade 
and commerce in stylish millinery and to tend to create a monopoly 
in the said Millinery Quality Guild, Inc., its members and those 
cooperating with it. 

Par. 7. The foregoing alleged acts and practices of respondents 
have been and still are to the prejudice of the buying public generally 
and the customers and competitors of the members of said respond- 
ents in particular and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Rerort, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on the 21st day of May 1936, issued and 
served its complaint in this proceeding upon respondents Millinery 
Quality Guild, Inc., Cooper-Russell, Inc., Farrington and Evans, Inc., 
Dave Herstein Company; G. Howard Hodge; Edgar J. Lorie, Inc., 
L. G. Meyerson, Inc., Scherman Hat Company; Oriole Hat Company; 
John Trinner, Inc., Vibo Company, Inc., Vogue Hat Co., Simon 
Millinery Company; Lilly Dache, Inc., Gladvs and Belle, Inc.. Hat- 
negie Hats, Inc., Jay-Thorpe, Inc., John Frederics, Inc, Minnie 
Kramer, Inc., Nicole de Paris, Inc., Florence Reichman, Inc., Marion 
Valle, Inc., Henri Bendel, Inc., Peggy Hoyt, Inc., La Mode Chez 
Tappe, corporations; Sergin F. Victor, an individual trading as 
Serge; Pauline Kahn, an individual trading as Mme. Pauline. Harry 
Solomons and May F. Solomons, copartners trading as Harry Solo- 
mons and Sons, charging them with the use of unfair methods of 
competition in commerce, in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of said com- 
plaint were introduced by Astor Hogg, attorney for the Commission 
before J ohn W. Norwood, an examiner of the Commission theretofore 
duly designated by it and in opposition to the allegations of the com- 
plaint by Lowell M. Birrell, Maurice M. Cohn, Sanford J arrett, Lewis 
Gr Bernstein, and Strauss, Reich & Boyer, attorneys for the respond- 
ents, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding reg- 
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ularly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint, and in opposition thereto, and the oral 
argument of counsel aforesaid; and the Commission having duly con- 
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Millinery Quality Guild, Inc., herein- 
after referred to as the “Guild” is a corporation organized, existing 
and doing business under the laws of the State of New York with its 
principal office and place of business located at 711 Fifth Avenue, in 
the city of New York in said State. Said Guild is now, and for more 
than three years last past has been, under the domination and control 
of respondent hat manufacturers hereinafter referred to as “member” 
respondents, representatives of said member respondents acting as di- 
rectors of said Guild. Since the month of July 1934, said Guild has 
held itself out to the public to be a membership corporation with a 
membership composed of all of the concerns hereinafter named as 
“member” respondents. Said Guild has been used by all of the said 
“member” respondents as an instrumentality for the carrying out of 
the plan, purpose and agreement relative to the prevention of style 
piracy hereinafter described. The said “member” respondents are: 


Cooper-Russell, Inc., a corporation, with its principal place of business at 15 
West 39th Street, New York, N. Y.; 
Farrington and Evans, Inc., a corporation, with its principal place of business 
at 711 Fifth Ave., New York, N. Y.; 
Dave Herstein Company, a corporation, with its principal place of business at 
711 Fifth Avenue, New York, N. Y.; 
G. Howard Hodge, a corporation, with its principal place of business at 711 
Fifth Ave., New York, N. Y.; 
Edgar J. Lorie, Inc., a corporation with its principal place of business at 711 
Fifth Ave., New York, N. Y.; 
L. G. Meyerson, Inc., a corporation, with its principal place of business at 711 
Fifth Avenue, New York, N. Y.; 
Scherman Hat Company, a corporation, with its principal place of business at 
5 Hast 37th Street, New York, N. Y.; 
Sergin F. Victor, an individual trading under the name and style of “Serge”, 
with his principal place of business at 15 West 39th Street, New York, N. Y.; 
Harry Solomons and May F. Solomons, copartners trading under the name 
and style of Harry Solomons and Son, with their principal place of business 
at 711 Fifth Avenue, New York, N. Y.; 
Oriole Hat Company, a corporation, with its principal place of business at 
15 West 39th Street, New York, N. Ves 
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John Trinner, Inc., a corporation, dving business under the name and style 
of “Trinner Hats”, with its principal place of business at 711 Fifth Avenue, 
New York, N. Y.; 

Vibo Company, Inc., a corporation, with its principal place of business at 1 
West 89th Street, New York, N. Y.; 

Vogue Hat Company, 2 corporation, with its principal place of business at 
711 Fifth Avenue, New York, N. Y.; 

Simon Millinery Company, a corporation, existing under the laws of the 
State of California, with its principal place of business at 989 Market Street, 
San Francisco, Calif. 

Par. 2. Respondent corporations and individuals hereafter 
named and described in this paragraph and hereafter referred to as 
“affiliate” respondents are: 


Lilly Dache, Ine., a corporation, with its principal place of business at 485 
Madison Avenue, New York, N. Y.; 

Gladys and Belle, Inc., a corporation, with its principal place of business 
at 485 Madison Avenue, New York, N. Y.; 

Hatnegie Hats, Inc., a corporation, with its principal place of business at 
711 Fifth Avenue, New York, N. Y.; 

Jay-Thorpe, Ine., a corporation, with its principal place of business at 24 
West 57th Street, New York, N. Y.; 

John-Frederics, Ine., a corporation, with its principal place of business at 
501 Madison Avenue, New York, N. Y.; 

Minnie Kramer, Ine., a corporation, with its principal place of business at 
501 Madison Ave., New York, N. Y.; 

Nicole de Paris, Inc., a corporation, with its principal place of business at 
7 Bast 55th Street, New York, N. Y.; 

Florence Reichman, Inc., a corporation, with its principal place of business 
at 16 East 52nd Street, New York, N. Y.; 

Pauline Kahn, an individual trading under the name and style of Madam 
Pauline with her principal place of business at 6 Hast 53rd Street, New 
VOnko Noy 3 

Marion Valle, Inc., a corporation, with its principal place of business at 501 
Madison Avenue, New York, N. Y. 


Par. 3. All of said respondents mentioned in paragraphs 1 and 
2 hereof, except the Guild, are engaged in designing and manu- 
facturing women’s hats at their respective factories located in the 
States of New York and California in the United States and in the 
sale of said women’s hats to retail dealers located in the several 
States of the United States other than the States of manufacture. 
Said respondents cause said women’s hats, when sold, to be trans- 
ported in interstate commerce from their respective places of manu- 
facture to the purchasers thereof located in practically every State in 
the Union, and in so doing there is a constant current of trade and 
commerce maintained by said respondents. In the carrying on of 
their said respective businesses said respondents are engaged in sub- 
stantial competition with each other, except as to the understand- 
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ings and agreements hereinafter set forth, and with other corpora- 
tions, individuals, firms, and partnerships likewise engaged in the 
distribution, sale and tr ansportation of similar products in commerce 
between and among the various States of the United States. 

Par. 4. All of the said respondents hereinbefore named other 
than the said Guild form a substantial majority of the originators 
of the leading styles of high grade millinery for women. In gen- 
eral the hats manufactured and sold by said respondents are sold at 
wholesale for a price of about $8.00 per hat, but some of the “imem- 
ber” respondents manufacture hats to sell at wholesale at a lower 
price. Some manufacturers of women’s hats, including said re- 
spondents, originate their own designs for the hats they make. Some 
manufacturers do not originate their own designs but copy the de- 
signs of other manufacturers. The copying of other manufacturers’ 
designs is commonly known in the industry as style piracy. Manu- 
facturers who originate their own designs are known in the industry 
as original creators. Many of the said respondents maintain design- 
ing departments and employ designers or stylists who are constantly 
engaged in the origination of new styles of hats for women. Many 
of such designers visit Paris, France to observe the prevailing French 
styles and fashions and to determine the style trends. After making 
such observations and determining the style trends, said designers 
devise, for their respective manufacturers, design adaptions which 
are used by said respondents in making their respective hats. Designs 
prepared in this way are considered in said industry original crea- 
tions, even though they may not be novel in the sense that nothing like 
them has ever existed before. 

The style element is one of the most important factors in the sale 
of women’s hats. The respondents herein are among the recognized 
leaders in the field of women’s hats so far as style and design are 
concerned. The leading styles of hats, such as are sold and dis- 
tributed by said respondents, are in great demand by the purchas- 
ing public throughout the United States. The high grade retail 
dealers in women’s hats, both in New York and slanwhere in the 
United States, in order as offer a full line of women’s hats are nor- 
mally required to procure at least some of their models from the 
said respondents. 

Par. 5. In the year 1934 the said “member” respondents acting: 
directly and in cooperation with each other and acting through the 
Guild, entered upon and carried out a plan or purpose to Prevent 
insofar as possible piracy of the style and design of women’s hats 
manufactured and sold by said respondents. In order to more com- 
pletely effectuate and accomplish said purpose the said “member” 
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respondents sought and secured the cooperation of the “affiliate” re- 
spondents. In carrying out and enforcing their said plan and pur- 
pose to eliminate piracy of design and style of women’s hats said 
“member” respondents procured from said “affiliate” respondents an 
agreement wherein and whereby each and all of said “affiliate” re- 
spondents agreed to work in unison and cooperation with said Guild 
and its said “member” respondents in making effective the rulings 
of said Guild regarding style piracy, and an agreement that on and 
after July 16, 1934, they would make no sales to and would show 
no merchandise to any retail store which had failed to sign a certain 
agreement entitled a “Declaration of Cooperation” promulgated by 
said Guild and hereinafter fully set out. 

Par. 6. To facilitate the operation of said plan and purpose a 
Registration Bureau was established by said Guild cooperating with 
“member” respondents under the supervision of its officers and em- 
ployees wherein the creators of original designs and styles might reg- 
ister their models. Once the model is accepted by the Registration 
Bureau it is the usual practice of said respondents to regard such 
model as an original design and style of the person registering same, 
and any imitation or copying thereof in the ordinary course of busi- 
ness is treated by said respondents as design piracy. However, in the 
case of any alleged design piracy such filing and registration is not 
deemed conclusive but the matter is determined by a committee con- 
sisting of a representative of one or more of the “member” respond- 
ents or by the officers and employees of the said Guild. 

The said “member” respondents and “affiliate” respondents in order 
to make their said plan and purpose effective solicited and secured 
from approximately 1600 high grade retail dealers in women’s hats 
located in various States of the United States the agreement herein- 
before referred to as the “Declaration of Cooperation”, which is set 
forth in full as follows: 


DECLARATION OF COOPERATION 


ED WEN oe eee eee AND THE MILLINERY QUALITY 
GuILp, Inc. IN THEIR Errorr to Stamp our STYLE PIRACY 
IN THE MILLINERY INDUSTRY. 


MELLINERY QUALITY GuILD, Inc. 
452 Fifth Avenue, New York, N. Y. 


GUNTLEMEN: We wish to express our desire to cooperate with the members 
of your organization who have decided to confine the sale of their individual 
merchandise to such retailers as by their conduct indicate their business policy 
to be that they will recognize the property rights in styles created by your 
members, and will refuse to countenance so-called “Style Piracy”. Believing the 
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principles declared by your members to be proper for the protection of the 
public, the retailer and the manufacturer, we wish to go on record as stating 
our fixed business policy. 

We will instruct all of our buyers in Millinery that we will not buy any 
copies of pirated styles created by members of your association; that we will 
explain to them the great damage which the spreading of this practice is doing 
to our business and ask their complete cooperation. 

Furthermore, we will stamp all of our millinery orders with the following 
clause: 

“This order is placed upon the seller’s warranty that the above styles of 
hats are not copies of styles originated by the members of The Millinery Quality 
Guild, Ine. The purchaser reserves the right to return any merchandise which 
is not as warranted.” 

We welcome this opportunity to put ourselves on record to lend you our 
fullest cooperation for we know it will lessen the confusion in our business and 
add to the profits. 

Very truly yours, 


Store’s address, 


In soliciting and securing said agreements the said respondents, 
acting by and through the said Guild, employed a regular series of 
circular letters and follow-up literature designed to induce and coerce 
retailers to sign the “Declaration of Cooperation.” In and by the cir- 
cular letters sent out to the various retail stores throughout the United 
States, such retail stores were advised that the membership of the 
Guild comprised practically every important creative firm in the mil- 
linery industry and that only those stores which had subscribed to the 
“Declaration of Cooperation” can inspect or purchase the women’s 
hats of respondents. 

Par. 7. From and after the date when the “affiliated” member re- 
spondents entered into the said agreement with the said “member” 
respondents, they and said “member” respondents, by mutual under- 
standing, agreement, combination and concert of action made it a 
condition precedent to the sale of their products to retail dealers 
throughout the United States that such retailers must be signatories to 
the “Declaration of Cooperation,” and must agree to be bound by and 
act in accordance with the principles of prevention of style piracy 
announced in the said “Declaration of Cooperation.” Respondents 
other than the Guild, publicly announced that they would refuse to 
sell, and in certain cases did refuse to seli their products to retail 
dealers in stylish millinery who had failed or refused to sign the 
“Declaration of Cooperation” or who had failed to cooperate in the 
plan and agreement for the elimination of style piracy. 
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In and by the foregoing plan and agreement said respondents have 
attempted to compel and still are attempting to compel and have 
compelled retail dealers who are desirous of selling hats manufactured 
by said respondents to make it a condition precedent to the purchase 
of women’s hats from millinery manufacturers that the order for 
same be placed only upon the seller’s warranty that the hats purchased 
are not copies of styles originated by respondents, and that in case 
the warranty fails then the merchandise may be returned. Pursuant 
to this method the said respondents have, in certain cases, brought 
about the return of women’s hats by retail stores to manufacturers 
from whom they had purchased the same when such goods were 
declared by the respondent Guild to be copies originated by certain 
of respondents. 

Pursuant to said plan, purpose and agreement said respondents 
agreed among themselves to expel from their membership, and to 
deprive of the benefits of their system of registration, and their 
system of style protection generally, any member or affilate member 
of the Guild who solicits the business of or sells products to a retailer 
who has failed or refused to sign the said “Declaration of Coopera- 
tion.” In one instance the respondents did expel Milgrim Hats, Inc., 
a corporation engaged in the manufacture and sale of women’s hats 
in interstate commerce from their membership upon determination 
by the respondents that Milgrim Hats, Inc., was not abiding by the 
terms of said agreement, and notified the retail outlets and the public 
in general that they had expelled said concern from their membership. 

Par. 8. The respondents Peggy Hoyt, Inc., Henri Bendel, Inc., 
and La Mode Chez Tappe, all of New York City, are not shown to 
have participated in the acts complained of and no finding is made 
against them. 

Par. 9. The capacity, tendency, and result of the said purpose plan 
and agreement hereinbefore set forth, and the acts and practices per- 
formed thereunder by the respondents, as hereinbefore set forth, have 
been and now are unduly to hinder competition and to create mo- 
nopoly in the sale of women’s hats in interstate commerce: 

(az) By limiting manufacturers of stylish hats for women as to 
the outlets of their products and by limiting retail dealers as to 
their source of supply; 

(b) By depriving the public of the benefits of normal price compe- 
tition among retailers of stylish hats for women, and 

(c) By preventing the retailers of stylish hats for women from 
purchasing their requirements of said products in interstate com- 
merce from manufacturers except subject to the limitation and 
restriction of this plan and agreement as hereinbefore set forth, and 
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(¢7) By inereasing the price of stylish hats for women to retailers 
and consumers through the protection of profits resulting from 
respondents’ activities to eliminate from the trade alleged copies of 
styles which they claim and adjudge themselves to have originated ; 

(e) By placing in the hands of respondents control of the business 
practices of the manufacturers of stylish hats for women to the extent 
of limiting and as far as possible, eliminating the retail outlet for 
copied styles of manufacturers who copy the styles originated by the 
respondents ; 

(7) By eliminating from sale in interstate commerce women’s hats 
which are copies of styles and designs claimed to have been originated 
by respondents or others and registered with the Millinery Quality 
Guild, Inc.; and 

(7) By limiting interstate commerce in high class women’s hats 
to models originated and designed by the manufacturer thereof or 
to copies produced by permission of the alleged originators thereof. 


CONCLUSION 


The practices of the respondents as set forth in the foregoing find- 
ings as to the facts, in the circumstances therein set forth, are to the 
injury and prejudice of the public and respondents’ competitors and 
retailers of women’s hats, and constitute unfair methods of competi- 
tion in interstate commerce in violation of the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 


other purposes.” 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence taken before John W. Norwood, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral argument by Astor Hogg, counsel for 
the Commission, and by Lowell M. Birrell, Maurice M. Cohn, Sanford 
Jarrett, Lewis G. Bernstein, and Strauss, Reich & Boyer, counsel for 
the respondents, and the Commission having made its findings as to 
the facts, and its conclusion that said respondents have violated the 
provisions of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondents, Millinery Quality Guild, Inc., 
Cooper-Russell, Inc., Farrington and Evans, Inc., Dave Herstein Com- 
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pany; G. Howard Hodge; Edgar J. Lorie, Inc., L. G. Meyerson, Inc., 
Scherman Hat Company; Oriole Hat Company; John Trinner, Inc., 
Vibo Company, Inc., Vogue Hat Co., Simon Millinery Company; 
Lilly Dache, Inc., Gladys and Belle, Inc., Hatnegie Hats, Inc., Jay- 
Thorpe, Inc., John Frederics, Inc., Minnie Kramer, Inc., Nicole de 
Paris, Inc., Florence Reichman, Inc., Marion Valle, Inc., corpora- 
tions; Sergin F. Victor, an individual trading as Serge; Pauline 
Kahn, an individual trading as Mme. Pauline; Harry Solomons and 
May F. Solomons, copartners trading as Harry Solomons and Sons, 
their respective officers, representatives, agents, and employees, or 
any group of such respondents or their agents, either with or without 
the cooperation of persons not parties in this proceeding, cease and 
desist from following a common course of action pursuant to a mutual 
understanding, plan, or agreement for the purpose or with the effect, 
directly or indirectly, of lessening competition in interstate commerce 
in women’s hats, by the following methods, or any one or more thereof, 
to wit: 

1. Soliciting or securing from retail dealers in women’s hats any 
“Declaration of Cooperation” or agreement or understanding what- 
soever wherein or whereby said retail dealers undertake or agree to 
refrain from purchasing, or to refuse to purchase from manufacturers, 
women’s hats that are copies of designs originated and manufactured 
by respondents, or women’s hats alleged by any of the respondents to 
be such copies; or wherein or whereby said dealers undertake or agree 
to stamp their orders for women’s hats with a statement that such 
orders are placed upon the seller’s warranty that the styles of women’s 
hats being purchased are not copies of styles originated by respond- 
ents, and that the purchasers reserve the right to return any mer- 
chandise which is not as warranted. 

2. Failing or refusing to sell their products to retail dealers on 
the ground or for the reason that such retail dealers purchase or have 
purchased from manufacturers women’s hats that are alleged by 
respondents to be copies of women’s hats originated and manufactured 
by respondents. 

3. Failing or refusing to sell their products to retail dealers who 
fail or refuse to stamp their orders for women’s hats purchased from 
manufacturers, with the statement that such orders are placed upon 
the seller’s warranty that the styles of women’s hats being purchased 
are not copies of styles originated by respondents, and that the pur- 
chasers reserve the right to return any merchandise which is not as 
warranted. 

4. Expelling from the membership of said Millinery Quality Guild, 
Inc., any member or aflilate member on the ground or for the reason 
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that such member or affiliate member solicited the sale of, or sold 
women’s hats to a retailer who failed to sign the agreement set forth 
in paragraph 1 hereof, or failed or refused to cooperate in the methods 
therein set forth. 

5. Utilizing any cooperative means among themselves or with re- 
tail dealers to accomplish or carry out the methods prohibited in 
paragraphs 1, 2, and 3 hereof. 

It is further ordered, That respondents shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That the complaint as against respondents 
Peggy Hoyt, Inc., Henri Bendel, Inc., and La Mode Chez Tappe be 
dismissed on the ground that the allegations of the complaint are not 
sustained as to them. 
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In tHe Matter OF 


HEC BARTH, TRADING AS HEC BARTH LABORATORIES 
AND DARK-EYES LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2608. Complaint, Oct. 31, 1935—Decision, Apr. 30, 1937 


Where an individual engaged in sale, under name “Dark Eyes,” of a combi- 
nation two-bottle eyebrow and eyelash stain containing silver nitrate and 
pyrogallol and prepared in black and in brown, and distributed in prac- 
tically every State through department stores, drug stores, and beauty 
shops, and, as thus engaged, in substantial competition with others simi- 
larly engaged in sale and distribution, or in manufacture, sale, and distri- 
bution, of eyebrow and eyelash stains or dyes in commerce among the 
several States and in the District of Columbia— 

(a) Represented, in advertising his said products in newspapers and period- 
icals of general circulation and by radio, that the same was safe and 
harmless and a new discovery, and that use thereof gave permanent beauty 
to, or was a permanent darkener of, eyebrows and eyelashes, facts being 
said product was a caustic which would destroy tissue, possibility of dan- 
ger through use thereof was enhanced if applied by an unskilled person 
or in an unskilled manner, and it was neither safe nor harmless nor a 
new discovery, new growth made new applications necessary, and it did 
not accordingly give permanent beauty nor permanently darken the eye- 
lashes and eyebrows through use thereof; and 

(b) Represented that he owned, operated, or controlled a laboratory in which 
said product was made, facts being product in question was made for him 
by a company which owned the formula thereof, and in which he owned 
no interest and over which he exercised no control; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such representations were true, and with result 
that such public, as a consequence of mistaken and erroneous beliefs 
induced by such false and misleading statements, brought a _ sub- 
stantial volume of his products, and trade was unfairly diverted to 
him from competitors likewise engaged in sale and distribution of such 
darkeners or stains, or in the manufacture, sale and distribution thereof, 
and who truthfully represent the effects of their products when applied 
to the eyebrows and eyelashes; to the substantial injury of competition in 
commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Robert 8. Hall, trial examiner. 
Mr, DeWitt T. Puckett for the Commission. 
Mr. Sid Mogul, of Chicago, Il., for respondent. 


HEC BARTH LABORATORIES, ETC. 1155 


1154 Complaint 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Hee 
Barth, doing business under the trade names of Hec Barth Labora- 
tories and Dark Eyes Laboratories, hereinafter referred to as re- 
spondent, has been or is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereto would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent, Hec Barth, is an individual trading as 
Hee Barth Laboratories and Dark Eyes Laboratories, with his office 
and principal place of business in the city of Chicago, State of 
Illinois. 

At and from said city and under said trade names, he is now and 
for several years last past, has been engaged in the sale of beautifying 
preparations, among which is a product sold by him for use by women, 
in the coloring of their eyelashes and eyebrows under the name of 
“Dark Eyes.” 

Par. 2. This said product, described in paragraph 1 hereof, is sold 
by respondent to wholesalers and jobbers of beautifying products, to 
drug stores, beauty parlors, barbershops, and to ultimate consumers 
thereof, the latter being supplied through the United States mails. 
Said drug stores sell the same to the consuming public. Said beauty 
parlors and barber shops use the same in the coloring of the eyelashes 
and eyebrows of women. 

Respondent, when said product is so sold by him, causes the same 
to be shipped from the said city of Chicago, State of Illinois, into 
and through other states of the United States, to his said purchasers 
at their respective places of business or residence. 

Par. 3. In the sale of the said “Dark Eyes,” respondent is in sub- 
stantial competition with corporations, copartnerships and individ- 
uals engaged in selling and offering for sale in interstate commerce 
of compounds, chemicals or materials for use and used in the coloring 
or dyeing of eyelashes and eyebrows of women. 

Par. 4. Respondent, in aid of the sale of said “Dark Eyes,” has 
advertised and is now advertising the same in newspapers, maga- 
zines and periodicals of general circulation in the United States 
and in pamphlets, booklets, letters, printed testimonials, and other 
printed matter and by and through the use of photographs and other 
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pictures, caused by the respondent to be circulated among said cus- 
tomers and prospective customers, and on labels attached to the con- 
tainers thereof and in and through radio broadcasts which reach 
said customers and prospective customers residing in several of the 
States of the United States. In and through said advertising media, 
respondent makes the following among other false and misleading 
representations as to his said product: 


1, That respondent owns, operates, or controls a laboratory or laboratories 
where said product is manufactured by him, 

2 “Give your eyes this permanent beauty with Dark Eyes’—“The new 
permanent darkener"—‘“Permanent color and beauty with Dark Eyes”—“The 
new permanent eyelash and eyebrow darkener’—“Lasts from four to five 
weeks.” 

3. “Dark Eyes”, when used as directed, is safe and harmless. 

4 “Dark Eyes” is a new discovery. 

5. The use of “Dark Eyes” gives your eyelashes and eyebrows lasting youth 
or lasting beauty. 

6 Thousands of smart women prefer this modern beauty way to possess 
attractive eyes. 

7. “Dark Eyes” is perfectly harmless to use and absolutely safe. 


Par. 5. The representations set forth in the paragraph last above 
are false and misleading in that: 


1. Respondent owns and maintains no laboratory, and the said product 
“Dark Eyes”, is manufactured for him; 

2. The use of “Dark Byes” does not give permanent beauty; it is not a 
permanent darkener. It does not assure permanent color and beauty; if it is 
“permanent”, it will last longer than four or five weeks, and if it lasts only four 
or five weeks, it is not permanent. The name “Dark Eyes” is a misnomer; 
it is the eyebrows and eyelashes and not the eyes that are colored by it; 

3. “Dark Eyes” is not safe or harmless, and its use may result in harm 
to the user thereof; the use of “Dark Byes” as directed may result in injury 
to the eye or the skin or flesh about the eye, or elsewhere; 

4. “Dark Nyes” is not a new discovery. The ingredients contained in it have 
been used for many years in the coloring or dyeing of eyebrows and eye- 
lashes; 


o. The use of “Dark Eyes” does not give eyelashes and eyebrows lasting 
youth or lasting beauty. 


6. The use of “Dark Eyes” does not constitute a modern or better way to 
possess attractive eyes. 


7. “Dark Eyes” is not perfectly harmless to use or absolutely safe; 

Par. 6. Each and all of the said representations described in Para- 
graph Four hereof, have and have had the capacity and tendency to 
mislead and deceive the purchasing public into the erroneous 
belief that they are true, and each and all of the said repre- 
sentations have and have had the tendency and capacity to induce 
the purchase of said respondent’s product and have and have had 
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the tendency and capacity to divert trade from and otherwise injure 
respondent’s said competitors, 

Par. 7. The above alleged acts and practices are all to the prejudice 
of the public and to respondent’s said competitors and constitute un- 
fair methods of competition within the intent and meaning of Sec- 
tion 5 of an Act of Congress, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnprncs Aas To THE Facrs, anp Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 31, 1985, issued and served 
its complaint in this proceeding upon respondent, Hee Barth, an in- 
dividual, doing business under the trade names of Hec Barth Labora- 
tories and Dark-Eyes Laboratories, charging him with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before Robert S. 
Hall, an examiner of the Commission, theretofore duly designated 
by it, and in opposition to the allegations of the complaint by Sid 
Mogul, attorney for the respondent; and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, and briefs in support of the complaint and in 
opposition thereto, no request for oral argument having been made, 
and the Commission having duly considered the same, and being now 
fully advised in the premises finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AT TO THE FACTS 


Paracraru 1. The respondent, Hec Barth, is an individual trad- 
ing as Dark-Eyes Company. Until about a year ago he employed 
the trade names Hec Barth Laboratories and Dark-Eyes Labora- 
tories. The business is located at 412 Orleans Street, Chicago, Tl. 
He is now, and since April 1934, has been, engaged in the sale and 
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distribution of a product by the name of “ Dark-Eyes,” an eyebrow 
and eyelash stain. The product is put up and prepared for the 
market in small bottles, each containing approximately 1.3 drams of 
the preparation. Each package contains two bottles. Bottle number 
one contains primarily silver nitrate, and bottle number two con- 
tains primarily pyrogallol. It is prepared in two colors, namely, 
black and brown. 
The formula for the black product is: 


Bottle No. 1: 
Silver Nur uen Wisy yey ee ee 4.75 parts 
Ammonium, Hydroxide ©. 9h. =.= oe 1.30 parts 


The above are dissolved in a pectic vehicle in sufficient 
quantity to make the whole measure 100 parts. 


Bottle No. 2: 
Pyrocallol’(BResublined: U.S: b= ee 3.25 parts 
Solvent (Distilled. Water) == ee 96.25 parts 


The formula for the brown product is: 


Bottle No. 1: 
Peis re, NGI TC ae e WES Sate Pe a we 3.25 parts 
Ammonium Hydroxide '©, (Passe ae ee ee -80 parts 


Both are dissolved in a pectic vehicle in sufficient quantity 
to make the whole measure 100 parts. 


Bottle No. 2: 
Pyrozalloly(Resublimedy U.S, bo) ee eee 2.50 parts 
Solvent: (Distilled. Water) .-22-=/2 0 2 ee ee ee eee 97.50 parts 


The main difference between the formula for the brown product 
and the black product is that the brown product contains less silver 
nitrate and pyrogallol per unit measure. 

The product is applied by first applying the liquid in bottle num- 
ber one to the eyelashes or eyebrows with a camel’s hair brush. When 
the first application is dry the liquid in bottle number two is then 
applied with another small camel’s hair brush. Contact between the 
two liquids causes an immediate precipitation of color. 

When orders are received for respondent’s product, he causes it 
to be shipped and transported from Chicago, IIl., to the purchasers 
thereof located at various points in States of the United States other 
than the State of Illinois. The product is distributed in practically 
every State of the United States through department stores, drug 
stores, and beauty shops. An introductory or trial size package is 
sent through the mails direct to the purchasers thereof. The re- 
spondent has, since 1934, maintained a constant current of trade in 
said product, in commerce, among and between the various States 
of the United States. 
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At all times since the respondent entered into business, he has 
been in substantial competition with other individuals, and with 
partnerships and corporations engaged in the sale and distribution, 
or in the manufacture, sale and distribution, of eyebrow and eyelash 
stains or dyes, in commerce, among and between the several States 
of the United States and in the District of Columbia. 

Par. 2. The respondent has advertised, and is now advertising, 
said product, in newspapers, periodicals, and magazines of general 
circulation in the United States. The product was advertised by 
radio during 1934. Representative of said advertising claims are 
the following statements: 

“Give your eyes this permanent beauty with ‘Dark-Eyes’”—“The new per- 
manent darkener’”—‘“Permanent color and beauty with ‘Dark-Eyes’ ”—“The new 
permanent eyelash and eyebrow darkener’”—‘“Lasts from four to five weeks”. 

“Dark-Eyes”, when used as directed, is safe and harmless. 

“Dark-Eyes” is a new discovery. 

The use of “Dark-Eyes” gives your eyelashes and eyebrows lasting youth 
or lasting beauty. 

Thousands of smart women prefer this modern beauty way to possess attrac- 
tive eyes. 

‘“Dark-Eyes” is perfectly harmless to use and absolutely safe. 

Each package of the product contains a direction sheet, which 
bears the expressions, among others, “Permanent,” “Harmless,” and 
“Harmless to Eyes, Hair and Skin.” On the outside of the package 
itself appears the word “Permanent.” 

Respondent represented until about a year ago that he owned and 
operated a laboratory where the product “Dark-Eyes” was manu- 
factured. However, respondent has never at any time actually 
owned or operated, or directly and absolutely controlled, a labora- 
tory in which the product was manufactured. In fact, the product 
is manufactured for the respondent by the W. W. Baldwin Company 
of 412 Orleans Street, Chicago, Ill., owners of the formula for the 
product. Respondent has never owned any interest in, or exercised 
any control over, the said W. W. Baldwin Company. Respondent’s 
said product does not give permanent beauty, nor are the eyelashes 
and eyebrows permanently darkened by use of the product. When 
new lashes appear, or as the hair grows new applications of the 
product are necessary to darken the new growth. Said product 
is not a new discovery. Its active ingredients, silver nitrate 
and pyrogallol, have been used in stains or eyebrow darkeners for 
many years. 

The respondent’s product is not harmless or absolutely safe, but 
is injurious to the eyes of some users. Women users of the product 
testified at the hearings. Mrs. Ethyl Weinberg Astrachan of Chi- 
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cago, Ill, purchased a package of respondent’s product at Field’s 
store in Chicago and used the product in accordance with the direc- 
tions supplied with it. Immediately after the application, her eyes 
began to pain her considerably and a severe headache set in. She 
suffered with her eyes for a period of three months. Dr. John 
William Wall, an eye specialist of Chicago, Ill, who attended Mrs. 
Astrachan during her said illness, concluded that Mrs. Astrachan’s 
trouble with her eyes was caused by the application of the respond- 
ent’s product to her eyelashes and eyebrows. 

Mrs. Mary W. Buettner of Cleveland, Ohio, purchased a package 
of respondent’s products from a department store in Cleveland, Ohio, 
and applied the product in accordance with the instructions enclosed 
in the package. When she awoke the following morning, her eyes 
were inflamed, swollen and discolored. About four weeks elapsed 
before her eyes become normal. Mrs. Buettner had applied other 
eyelash stains and dyes to her eyelashes on previous occasions with 
no ill effect. Dr. Norman McGay of Cleveland, Ohio, who attended 
Mrs. Buettner during her aforesaid illness, found Mrs. Buettner suf- 
fering from a very badly swollen eczematous condition around the 
left eye, over the bridge of the nose and a little over the right eye. 
The left eye was almost swollen shut. The forehead over the eye- 
brows and across the bridge of the nose was badly discolored with 
some chemical. He found Mrs. Buettner to be suffering from a 
localized condition caused by some local application, which he con- 
cluded to be the product she applied on that occasion. 

Mrs. Margaret 8. Werntz of Shaker Heights, Ohio, went to a 
beauty shop in Cleveland, Ohio, about eleven o’clock on the morning 
of December 14, 1985, and had her eyelashes stained with the re- 
spondent’s said product. About six o’clock that night her eyes began 
watering aid smarting, followed by pains in and near the eyeballs. 
The following morning her eyes were swollen and completely closed, 
and she remained totally blind for one week. Mrs. Werntz could 
not read for three months. Dr. James Roder Bell of Cleveland, 
Ohio, Mrs. Werntz’ attending physician during her said illness, con- 
cluded, after having treated Mrs. Werntz’ eyes for three weeks, that 
her injury resulted from the application of respondent’s product to 
her eyelashes and eyebrows. 

One percent silver nitrate solutions are used by the medical pro- 
fession as an antiseptic. It is applied to the eyes of new born babes 
to prevent gonorrheal infection. When something stronger than a 
one percent silver nitrate solution is required, in treating certain con- 
ditions of the eyes, some drug other than silver nitrate is used. Silver 
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nitrate solutions containing as much as 2.5% silver nitrate are used 
as a disinfectant when applied to parts of the body other than the eyes. 

The solution in bottle number one of the respondent’s said black 
product contains 4.75% of silver nitrate U. S. P. The solution in 
bottle number one of respondent’s said brown product contains 3.25% 
of silver nitrate U.S, P. The silver nitrate solution is applied to the 
eyelashes or eyebrows and permitted to remain there a few moments 
before the solution contained in bottle number two is applied. 

It is established by the testimony of medical authorities and chemi- 
cal experts that respondent’s product is a caustic, and will destroy 
tissue. Silver nitrate and pyrogallol, if not mixed in the exact molec- 
ular proportions, will give off an excess of the silver nitrate or free 
pyrogallol, and the uncombined silver nitrate has the same effect that 
it would have if used separately, and the uncombined silver nitrate can 
produce injury. The possibility of danger through use of the re- 
spondent’s product is enhanced of course, if applied by an unskilled 
person or in an unskillful manner. 

Par. 3. Many of respondent’s competitors who sell and distribute, 
or manufacture, sell and distribute, eyebrow and eyelash darkeners or 
dyes, in interstate commerce, do not in any way misrepresent the et- 
fects of their products when apphed to the eyebrows and eyelashes. 

Par. 4. The use by respondent of the representations set forth above, 
in his advertising literature, has had and now has the capacity and 
tendency to mislead and deceive and has misled a substantial portion 
of the purchasing public into the erroneous belief that said repre- 
sentations are true. As a consequence of the mistaken and erroneous 
beliefs induced by the false and misleading statements and representa- 
tions above referred to, the purchasing public has purchased a sub- 
stantial volume of respondent’s products with the result that trade 
has been unfairly diverted to the respondent from his competitors 
likewise engaged in the business of selling and distributing eyebrow 
and eyelash darkeners or stains, or in the manufacture, sale, and dis- 
tribution of eyelash darkeners or stains, who truthfully represent the 
effects of their products when applied to the eyebrows and eyelashes 
of persons. As a result thereof, substantial injury has been and is 
now being done by respondent to competition, in commerce, among 
and between the various States of the United States and the District 


of Columbia. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Hec Barth, are 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce, within the 
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intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled, “An Act to create a Federal Trade fom 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, the testimony and other evidence taken before Robert S. Hall, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, no request for oral argument having been 
made, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, Hee Barth, individually and 
trading as Hec Barth Laboratories and Dark-Eyes Laboratories, or 
under any other trade name, his agents, representatives and employees, 
in connection with the sale and distribution of an eyelash darkener 
now known as “Dark Eyes,” or any other product containing the same 
or substantially the same ingredients, sold under that name or under 
any other trade name, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing: 

1. That said product is safe and harmless. 

2. That said product is a new discovery. 

8. That the use of said product gives permanent beauty to or is a 
permanent darkener of the eyebrows and eyelashes. 

4. That respondent owns, operates or controls a laboratory or 
Jaboratories until and unless he does in fact actually own and operate, 
or directly and absolutely control a laboratory or laboratories wherein 
said product is compounded. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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PERFECT MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2899. Complaint, Aug. 14, 1936—Decision, Apr. 30, 1937 


Where a corporation engaged in manufacture, and sale to purchasing and con- 
suming public in various parts of the United States, through use of trade 
name “Say-An-Upper Company,” of preparation, among others, known and 
designated as “Sav-An-Upper,” and thus branded, labeled, and packed for 
sale and distribution by it, trading under name “Say-An-Upper Company,” 
and by its agent-salesmen to purchasing and consuming public; in advertis- 
ing its said product, in the course and conduct of its said business and as a 
means of obtaining services of such agent-salesmen to handle and sell the 
same, in sales magazines and periodicals of general circulation and in cir- 
culars and other mail matter distributed to prospective agents and con- 
taining sales talks and instructions, and through representations in said 
advertisements, distributed as aforesaid, and which were eventually com- 
municated to customers and consumers, actual and prospective— 

(a) Represented that its said product had unusual sales appeal, or that selling 
qualities or possibilities thereof were most exceptional, and that large sums 
of money might commonly or easily be made by agents in handling and 
selling the same, through such statements as that men and women every- 
where were making tremendous profits, up to 202%, in the sale thereof, 
that an investment of $1.50 could build itself into tens, hundreds, and thou- 
sands of dollars in just a short while, and that earnings up to $5,000 a year 
should be reached by quite a few, and others of like import and effect; 

(bd) Represented that its said product, when applied to objects, possessed and 
imparted the quality, condition, and effect of permanency and would renew 
articles to which it was applied, such as trunks, luggage, school and shop- 
ping bags, or make scuffed shoe tops look as neat and good as the day 
they left the factory, and similar statements; and 

(c) Represented that it owned or operated the million dollar company which 
was, or would be, back of salesmen selling its said product, and that such 
company had a world-wide business and prospering agents everywhere ; 

Facts being such statements and representations were false, deceptive, mislead- 
ing and exaggerated in various particulars, its said product did not possess 
the sales appeal or possibilities claimed for it, agents and salesmen could 
not and did not realize, through sale thereof, large earnings and profits held 
out to them, product did not produce or impart a coating which was perma- 
nent in character or which would renew or restore objects, no matter how 
old, worn or scuffed they might be, to a new or like new condition, and it 
did not own, control, or operate any million dollar company or business with 
world-wide trade or connections, or any company or business even approxi- 
mating such financial size, status, or importance ; 

With tendency and capacity to cause agents and salesmen to form mistaken and 
erroneous beliefs that such a company, and with world-wide business and 
prosperous agents everywhere, was back of them, and that product in ques- 
tion had a selling power or appeal which it did not possess, and that large and 
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suibatantial profits eoulal be owrned from sale thereof, and with effect of 
oul members of purohasing public Co form mistaken and erroneous 
Doliote ooneerning chararetor and qualities of said product and usage to. 
whieh i property and successfully might be put, and with further result 
(hat svleamen and agents were thereby Induced to handle and sell the same, 
And members of the publie to purchase said product under erroneous 
Dolio’ at mistonding and extravagant claims made for it were true, to 
tho detylment and injury of manufacturers and sellers of similar products, 
and with capacity and tendeney wntairly to divert to it trade of competitors 
engaged ty selling such products and who falrly and accurately advertise 


And represent Che same 
Held, ‘Mat such acts and practices were to the prejudice of the pubtic and 
competitors and constituted unfair methods of competition, 


My, Marshal? Morgen for the Commission, 
Pawion cb Seasongeod, of Cincinnati, Ohio, for respondent. 


ComeLiarnr 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember YG, LM, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Rederal Trade Commission, having reason to believe that Perfect 
Manufactaring Company, a corporation, hereinafter referred to as 
“yespondent,” has been, and is now, using unfair methods of competi- 
on ix CoRMMEND as “commerce” is defined in said act, and it appear- 
ig to the Commarssion that a proceeding by it in respect thereof would 
be in the public Interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Pasagnane tL, Respondent, Perfeet Manufacturing Company, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place af business located at 5825 Madison Road, in the city of Cin- 
elanati, Ohio, Respondent is now and for more than two years last 
past has heen engaged, as hereinafter deseribed, in the business of 
manufacturing and selling to retail dealers, agents, and salesmen in 
Vartous parts af the United States, through the use of trade name 
COAPRRGS, various appliances, products, and preparations, Among 
the apphances, products, and preparations so manufactured and enkd 
——. is —— shoe polish, enamel, dressing, or finish, 
er Shoes, Made In different colers, k “desionate 
Ax Upper” and sold to Mal aoe see designated. 96. "Sav- 

us S, sales , and agents in various 
parts af the United States The said preparation, Sav-An-Upper 
i manafreiured, as ated in Cincinnati, Ohio. where it = nents 
Navin’, and packed oy respondent for sale and distribution by i 
wif through the use af a trade mame company, known and designated 
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as “Sav-An-Upper Company,” and by its agent-salesmen, or dealer- 
customers, to the purchasing and consuming public of the United 
States. In consummating such sales and in distributing such product, 
respondent causes the said shoe polish, enamel, dressing, or finish to 
be transported and delivered from its place of business in Cincinnati, 
State of Ohio, through and into various other States of the United 
States to the respective purchasers thereof at their respective points 
of location. In the course and conduct of its business the respondent 
has been and is now engaged in direct and substantial competition 
with various corporations, partnerships, and individuals likewise en- 
gaged in the sale and distribution of shoe polishes, enamels, finishes, 
or dressings for shoes and offering such products for sale in commerce 
between and among the various States of the United States and with- 
in the District of Columbia. 

Par. 2. In the course and conduct of its said business respondent 
has offered its products for sale and has sold and transported or 
caused the same to be transported in commerce among the several 
States of the United States to the consuming public through the 
medium of salesmen, agents, and dealers. Said products are and 
were shipped in response to orders received from said salesmen, 
agents, or dealers transported or caused to be transported in com- 
merce among the several States of the United States. As a means 
of obtaining the services of such salesmen, agents, or dealers, said 
respondent causes and has caused advertisements to appear in sales 
magazines and periodicals having general circulation, and, in addi- 
tion, distributes and has distributed circulars and other mail matter 
containing sales talks and instructions. 

In the course and conduct of its said business, as hereinabove related, 
respondent has caused various false, deceptive, and misleading state- 
ments to be inserted and to appear in said advertisements and in cir- 
culars and other mail matter distributed by it. The statements con- 
tained in said advertisements, circulars, and mail matter are ad- 
dressed to and are and have been distributed among salesmen, agents, 
and dealers throughout the United States and are intended to be and 
constitute instructions to them in connection with sales talks to be 
made to retail stores, boot-black stands, customers and consumers, 
actual and prospective. In this manner the said various false and 
misleading statements and representations inserted in said trade 
magazines, circulars, bulletins and other communications re respond- 
ent, including claims set forth in describing respondent’s mbar 
are and have been passed on to the ultimate consumer by respondent s 
salesmen, dealers, and agents, and the consuming public have been in- 
duced to purchase the products thus offered for sale and sold by 
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respondent in the erroneous belief that said false and misleading 
statements and representations concerning such products were and 


are true. 
Par. 3. In the course and conduct of its business, respondent, in 


advertisements, circulars, bulletins, and sales communications hav- 
ing a general circulation, as stated, represents in advertising: 


Picture appearing in a display advertisement of an old, creased and wrinkled 
look'ng shoe coupled with the words: 

Before Using Say-An-Upper. 

Picture of same shoe in glistening black surface, and, new in appearance, 
coupled with the words: 

After Using Sav-An Upper. 

Shoes like new as low as 2¢ a pair. It’s easy. Shoes like new 6¢ a pair. 

Harn up to $2 in an hour. 

Sensational new discovery—completely covers scuffed, discolored and faded 
uppers of any shade with wear proof highly polished coating. Makes them 
look new. Quick, easy economical. Takes only a minute. Just brush it on. 
Gives glossy, good-looking, long wearing, crack proof finish. 

Sav-An-Upper has found a hearty welcome in every city, town, village, and 
on millions of farms. 

Free Sample—Men and women representatives making tremendous profits. 
Unlimited demand. Write today for free sample that proyes all claims and 
territory offer. Send no money. 

Not a polish. Not a dye. 

Saves buying shoes. 

* * * makes the scuffed, discolored and faded uppers glossy, neat and good- 
looking as the day they left the factory. 

Say-An-Upper completely covers the scuffed, unsightly leather, canvas, suede, 
reptile skin, satin or linen with a tough, water-proof, long-wearing, flexible coat- 
ing that won’t rub off. Say-An-Upper preserves the uppers and adds months 
and months of extra wear. 

Men and women everywhere making tremendous profits—up to 202%. Desir- 
able territories are being “snapped up” by hustlers. Get your share of the 
Big Money * * * 

* * * Not only makes old shoes like new but it is also excellent for re- 
newing trunks, luggage, school bags, shopping bags, brief cases, leather up- 
holstery, and cushions, auto tops, harness, reins, saddles, bits, wallets. leather 
gloves, ete. * * * 

* * * Enormous margin of profit on quick easy sales. * * * 

Most sensational money maker ever offered to direct sellers. 

Waterproof, crack-proof—long wearing—Needs no polishing. 

Your $1.50 investment can build itself into tens, hundreds, and thousands of 
dollars in just a short while. Act today! 

Just got back to my room from a date with a shoe man. He surely gave 
Say-An-Upper every test he knew and then some. When he got through he 
told me it was the best product he had ever seen. 

Hyery demonstration makes you sales and profits galore. * * * 

Your profits are guaranteed—you have a fortune to gain and you cannot lose. 

Your territory is open but it will not stay that way long. 

Your territory is a regular “gold mine” ready for digging. 
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Be financially independent. 

You can earn as much money as you want because the amount of your income 
depends entirely on your own efforts. 

You simply make the sensational one-second demonstration and the prospect 
BUYS. 

A self-polished, good-looking flexible coating that is longer wearing, crack- 
proof, waterproof and permanent. 

If you act quickly you can begin making as much as $2.00 in an hour at once, 
beginning the first day. 

* * * Its big margin of profit (up to 186%) means that just a few sales 
will pay you $30.00, $50.00, $80.00 a week or more. 

* * * Even beginners are so swamped with orders that they must hire 
sub-agents to help handle their business. Earnings up to $5000.00 in a year 
should be reached by quite a few. 

* * * JI want to see you own your own home, your own car, and have a 
bank account. That's what Sav-An-Upper is doing for other men and women 
everywhere. 

* * * Demonstrations of this kind made in a busy section, at fairs, at 
carnivals or markets, bring as high as $12.00 worth of sales in an hour, which 
can mean as much as $7.95 in profits to you. 

* %* * Depending on the size of your territory and the number of sub- 
agents you put to work, you can make as high as $18.00 in a day, besides what 
you make on your personal sales to consumers and stores and through 
demonstrations. 

* * * this sensational new discovery affords YOU AN OPPORTUNITY 
TO GET IN ON THE GROUND FLOOR of a gigantic, world-wide business with 
prospering representatives everywhere. 

Our entire plant including manufacturing department, chemical laboratories, 
raw material storage, offices, occupies 5 acres with three railroad sidings, * * * 

A million dollar company is back of you! 


Par. 4. When in truth and in fact said statements and representa- 
tions made by said respondent with respect to its product and the 
earnings to be derived from the sale thereof, were and are false, 
deceptive and misleading in the following among other particulars: 

1. Agents, dealers, solicitors and other selling respondent’s product 
cannot and do not earn up to $2.00 an hour. 

2. Men and women everywhere are not making tremendous profits— 
up to 202%, or getting their share of “the Big Money”, or realizing 
an enormous margin of profit on quick easy sales. 

3. Investments of $1.50 are not building themselves into tens, hun- 
dreds and thousands of dollars in just a short time. 

4, Every demonstration of respondent’s product does not make 
“sales and profits galore”. 

5. Territories in which respondent’s product has not been sold are 
not “gold mines, ready for digging”. 

6. Profits to the sellers of respondent? s products are not “ouaran- 
teed” nor have they a fortune to gain which they cannot lose. 
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7. Salesmen are not being made “independent” in handling re- 
spondent’s product, nor are they earning as much as they want, nor 
are the amounts of earnings limited only by their own effort. 

8. One-second demonstrations do not cause prospective purchaser's 
to buy. 

9. Agents and sellers cannot and do not make as much as $2.00 in 
an hour at once by acting quickly or otherwise, beginning the first 
day; nor $12.00 an hour nor $18.00 in a day. 

10. The sale of respondent’s product is not providing and has not 
provided homes, cars and bank accounts for men and women sell- 
ing such product. 

11. A few sales an hour of respondent’s product will not pay $30, 
$50, $80 and more a week, and beginners are not so swamped with 
orders that they must hire sub-agents to help handle their business. 

12. Earnings up to $5,000 in a year are not reached by “quite a 
few.” 

13. Respondent’s business is not “a gigantic, world-wide business 
with prospering representatives everywhere”; and no million dollar 
company, including chemical laboratories, occupying 5 acres and hav- 
ing three railroad sidings, is back of those selling respondent’s 
products. 

14. Respondent’s product is not crack-proof, nor water-proof, nor 
permanent, nor does it renew trunks, luggage, school bags. shopping 
bags, brief cases, leather upholstery cial sedate auto tops, harness, 
and other articles of leather. 

15. Respondent’s product cannot and does not make scuffed shoe 
tops look as neat and good as “the day they left the factory” or make 
old shoes like new for 2¢ and 6¢ respectively. 

16. The “attractive, polished, glowing neatness of brand new shoes” 
is not restored to old uppers of shoes by use of respondent’s product 
no matter “how soiled, discolored, scuffed, scratched or faded the old 
uppers may be.” 

Par. 5. Among the competitors of respondent referred to in para- 
graph 1 hereof, there are those who manufacture and sell in com- 
merce products like or similar to those sold by respondent, and who 
do not make false, misleading, and extravagant claims and repre- 
sentations concerning such products, but advertise and represent the 
same fairly and accurately. 

Par. 6. Respondent by the use of the hereinbefore described ad- 
vertising in interstate commerce has thereby falsely represented to 
prospective agents, salesmen, dealers, or others, that large or sub- 
stantial sums of money are being or could be easily and quickly made 
in the sale of its said product, when in truth and in fact the selling 
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possibilities and sale qualities thereof are not and never have been of 
the character represented, and respondent has further, as herein 
shown, falsely represented in advertising matter the nature, character 
and qualities of its said product. 

By the use of these false and misleading representations appearing 
in respondent’s circulars, bulletins, sales talks, or instructions, ad- 
vertisements in trade magazines and in other advertising matter em- 
ployed by respondent, which representations are passed on to the 
purchasing public by salesmen, agents, and dealers selling respond- 
ent’s product, the consuming public and those induced to sell such 
product, are and have been thereby deceived concerning the charac- 
ter and qualities of the said product and the uses to which it properly 
and successfully may be put, and are and have been thereby induced 
to purchase respondent’s product under the erroneous belief that the 
false and extravagant claims made for it are and were true. The 
aforesaid practices of respondent are further to the detriment and 
injury of manufacturers and sellers of products similar to those 
sold by respondent, and have had the capacity and tendency to divert 
to respondent the trade of competitors engaged in selling in inter- 
state commerce products of the nature of that sold by respondent, and 
who fairly and accurately advertise and represent such products. 

Par. 7. The above false, misleading, and deceptive acts, practices 
and methods of respondent under the circumstances and conditions 
hereinabove alleged are unlawful and constitute unfair methods of 
competition within the intent and meaning of Section 5 of an Act 
of Congress entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


Report, Finpines AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on the 14th day of August 1936, 
issued and on the 17th day of August 1936, served its complaint in 
this proceeding upon respondent, Perfect Manufacturmg Company, 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. On September 5, 
1936, the respondent filed its answer in this proceeding. Thereafter, 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts executed by the respondent through its 
counsel, Messrs. Paxton and Seasongood, and by W. T. Kelley, Chief 
Counsel, of the Commission, subject to the approval of the Commis- 
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sion, might be taken as the facts in this proceeding and in lieu 
of testimony in support of the charges stated in the complaint, or 
in opposition thereto, and that the said Commission might proceed 
upon said statement of facts to make its report, stating its findings 
as to the facts (including inferences which it might draw from said 
facts), and its conclusion based thereon and enter its order dispos- 
ing of the proceeding without the presentation of argument or the 
filing of briefs. Thereafter this proceeding regularly came on for 
final hearing before the Commission on said complaint, answer and 
stipulation, said stipulation having been approved and accepted, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragrapu 1. Respondent, Perfect Manufacturing Company, is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business located at 3325 Madison Road, in the city of Cin- 
cinnati, Ohio. Respondent is now and for more than two years 
last past has been engaged in the business of manufacturing and 
selling to the purchasing and consuming public in various parts 
of the United States, through the use of trade name companies, vari- 
ous appliances, products, and preparations. Among such is a liquid 
finish for shoes, made in different colors, known and designated as 
“Sav-An-Upper.” The said preparation, Sav-An-Upper, is manu- 
factured in Cincinnati, Ohio, where it is branded, labeled, and packed 
for sale and distribution by respondent trading under the name 
“Sav-An-Upper Company,” and by its agent-salesmen, to the pur- 
chasing and consuming public in the United States. In consummat- 
ing such sales and in distributing such product, respondent causes 
the said shoe finish to be transported and delivered from its place 
of business in Cincinnati, State of Ohio, through and into various 
other States of the United States to the respective purchasers thereof 
at their respective points of location. 

Par. 2. Respondent, in the course and conduct of its business, is 
now, and has been at all times mentioned herein, engaged in sub- 
stantial competition with other corporations, and with firms and 
individuals likewise engaged in the manufacture, sale and distribu- 
tion of liquid finishes for shoes in commerce between and among the 
various States of the United States. 
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Par. 3. Respondent, in the course and conduct of its said business, 
and as a means of obtaining the services of agent-salesmen to handle 
and sell its product “Sav-An-Upper” causes and has caused advertise- 
ments to appear in sales magazines and periodicals having a general 
circulation throughout the United States and in addition distributes 
and has distributed to prospective agents, circulars and_ other 
mail matter containing sales talks and instructions. The representa- 
tions contained in said advertisements distributed as aforesaid among 
agent-salesmen throughout the United States are and have been 
eventually communicated to customers and consumers, actual and 
prospective. 

Par. 4. Respondent, in the course and conduct of its business, in 
circulars, bulletins, sales communications and through other adver- 
tising media having general circulation, has made various claims, 
statements and representations concerning its product “Sav-An- 
Upper.” In certain of its advertisements respondent represents that 
its product “Sav-An-Upper” has unusual sales appeal, or that selling 
qualities or possibilities of “Sav-An-Upper” are most exceptional 
and that large sums of money may commonly or easily be made by 
agents in handling and selling such product. In certain other state- 
ments and advertisements, respondent makes various representations 
concerning the permanent, wearing, lasting, and restorative qualities 
of the said product and concerning the size, scope, and character of 
respondent’s business. Typical of the representations contained in 
said advertising matter of respondent, are statements that men and 
women everywhere are making tremendous profits, up to 202%, in 
the sale of “Sav-An-Upper,” that an investment of $1.50 can build 
itself into tens, hundreds, and thousands of dollars in just a short 
while, that earnings up to $5,000 a year should be reached by quite 
a few, and other statements of like import and effect. In other 
statements it is represented that “Sav-An-Upper,” when applied, has 
the characteristic of permanency and will renew articles to which it 
is applied, such as trunks, luggage, school and shopping bags, or 
will make scuffed shoe tops look as neat and good as the day they 
left the factory, or that when applied to old shoes they can be made 
to look new for as little as 2¢ to 6¢ respectively, and that old shoe 
uppers to which “Save-An-Upper” is applied, no matter how soiled 
or discolored, scuffed, scratched, or faded, will be restored to the 
glowing neatness of brand-new shoes. Further typical of respond- 
ent’s representations are representations to the effect that respondent 
is, owns or operates a million dollar company which is, or will be, 
back of the salesmen selling its product “Sav-An-Upper,” and that 
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such company has a world-wide business and prospering agents 
everywhere. 

Par. 5. The statements and representations made by respondent in 
selling and offering for sale its product “Say-An-Upper” were, and 
are, false, deceptive, misleading, and exaggerated in various partic- 
ulars. Respondent’s product does not possess the sales appeal or 
possibilities that are being and have been claimed for it. Agents 
and salesmen can not and do not realize, as a result of the sale of 
said product, the large earnings and profits that have been held out 
to them by respondent as an inducement to have them handle and 
undertake the sale of said product. The respondent does not own, 
control or operate any million dollar company or business with 
world-wide trade or connections or any company or business even 
approximating such financial size, status or importance, and re- 
spondent’s product “Sav-An-Upper,” when applied to objects, does 
not produce or impart a coating which is permanent in character 
or which can or will renew or restore objects, no matter how old, 
worn or scuffed they may be, to a new or like-new condition. 

Par. 6. Among the competitors of the respondent referred to in 
paragraph 1 hereof, there are those who manufacture and sell in com- 
merce, products like or similar to those sold by respondent, and who 
do not make false, misleading and extravagant claims and represen- 
tations concerning such products, but advertise and represent the 
same fairly and accurately. 

Par. 7. The use of the hereinbefore mentioned false and misleading 
representations on the part of respondent and its agents, which are 
typical of the methods employed by respondent in the sale and offer- 
ing for sale of its product, the said liquid finish for shoes known and 
designated as “Sav-An-Upper” has had, and now has, the tendency 
and capacity to cause agents and salesmen to form the mistaken and 
erroneous beliefs that a million dollar company, with a world-wide 
business and prosperous agents everywhere, is back of them, that the 
product has a selling power or appeal which it does not possess, and 
that large and substantial profits can be earned from the sale thereof. 
The use of respondent’s representations has further caused members 
of the purchasing public to form mistaken and erroneous beliefs con- 
cerning the character and qualities of the said product and the uses 
to which it properly and successfully may be put. Salesmen and 
agents have thereby been induced to handle and sell respondent’s 
product and members of the purchasing public have thereby been 
induced to purchase said product under the erroneous belief that the 
misleading and extravagant claims made for it are and were true. 
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The aforesaid representations and practices of respondent are further 
to the detriment and injury of manufacturers and sellers of products 
similar to that sold by respondent and have the capacity and tendency 
unfairly to divert to respondent the trade of competitors engaged in 
selling in commerce among and between the various States of the 
United States and within the District of Columbia products of the 
nature of that sold by respondent, and who fairly and accurately 
advertise and represent such products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Perfect Manu- 
facturing Company, a corporation, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, and the agreed stipulation as to the facts entered into be- 
tween the respondent herein, Perfect Manufacturing Company, and 
W. T. Kelley, Chief Counsel for the Commission, which stipulation 
provides, among other things, that without further evidence or other 
intervening procedure, the Commission may issue and serve upon 
the respondent herein findings as to the facts (including inferences 
which it may draw from the said stipulated facts) and the conclu- 
sion based thereon and an order disposing of the proceeding, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Perfect Manufacturing Com- 
pany, its officers, representatives, agents, individual or corporate, and 
its employees, in connection with the offering for sale, sale, and dis- 
tribution in interstate commerce or in the District of Columbia of a 
liquid finish or product for shoes known as “Sav-An-Upper,” or 
designated or described under any other name, do forthwith cease and 


desist from: 
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1. Representing that agents or salesmen can or do earn or have 
ever earned certain specified sums daily, weekly, monthly, or for or 
during any stated period of time through the sale of respondent’s 
said product unless and until said agents or salesmen actually have 
so made the earnings stated ; 

2. Representing that respondent’s product when applied to ob- 
jects possesses and imparts the quality, effect or condition of per- 
mancy, or has the renewing and restoring qualities or characteristics, 
which have been ascribed to it by the respondent, and which it does 
not possess. 

3. Representing that respondent is a million dollar company, and 
that it has assets or a volume of business or business connections or 
operations substantially in excess of those which it actually possesses. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2726. Complaint, Feb. 19, 1936—Decision, May 1, 1937 


- Where a corporation engaged in the sale and distribution of potato chip ma- 
chines; in advertising same in various periodicals, pamphlets, form letters, 
and other advertising media of interstate circulation— 

(a) Represented and held out, as possible or maximum earnings for any fixed 
period, amounts in excess of those actually earned during such period by 
operators of its machines under normal conditions in due course of busi- 
ness, through use of such statements or expressions as “up to” or “as much 
as,” or others of similar import and effect, such as “Make as much as $23.00 
a day on the capacity of one machine selling wholesale only,” “Work at 
home. Make up to $117.00 a week”; 

{b) Represented or held out, as usual or customary earnings or profits to be 
derived from the operation of its machines, sums or amounts in excess of 
the average, usual and customary sums or amounts actually thus earned 
under normal conditions in due course of business, through such statements 
as “Every time you invest $11.48 in raw materials, you get back $35.00 in 
eash on the spot * * *,” with $23.50 thereof ‘net profit for you,” and, 
theretofore, such statements as “There is no way to tell whether you'll 
make $5,000 or $15,000 the first year”; and 

(c) Represented that its said machines had a retail value or sales price greater 
than that for which they were usually and customarily sold in due course 
of business; 

With effect of misleading a substantial portion of purchasing public into erro- 
neous belief that said representations were true, and with result that such 
public, as a consequence of the mistaken and erroneous beliefs induced by 
such false and misleading statements and representations, bought a sub- 
stantial volume of its products, and trade was unfairly diverted to it from 
competitors engaged in sale and distribution of such machines, or in manu- 
facture, sale, and distribution thereof, and who truthfully represent pos- 
sible and actual earnings of operators of their said machines; to the sub- 
stantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition, 


Before Mr. Robert S. Hall, trial examiner. 


Mr. DeWitt T. Puckett for the Commission. 
Bussian & DeBolt, of Chicago, Ill., for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
gion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Food Dis- 
play Machine Corporation, a corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrarn 1, The respondent is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at 
500 North Dearborn Street, Chicago, Ill. It is now, and for more 
than one year last past has been, engaged in advertising and selling 
potato chip machines between and among the various States of the 
United States and the District of Columbia, and now causes, and 
for more than one year last past has caused, such potato chip 
machines, when sold by it, to be shipped from its place of business 
in Chicago, Ill, to the purchasers thereof, some located, in the State 
of Illinois and others located in various other States of the United 
States and in the District of Columbia, and there is now, and has 
been for more than one year last past, a constant current of trade 
in commerce in potato chip machines sold by the respondent between 
and among the various States of the United States and in the District 
of Columbia. 

Respondent is now, and for more than one year last past has been, 
in substantial competition with other corporations, and with persons, 
firms, and partnerships engaged in the sale of potato chip machines 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its business as deseribed in 
paragraph 1 hereof, in soliciting the sale of and selling its potato 
chip machines, respondent now represents, and for more than one 
year last past has represented, in and by its advertisements, pub- 
ished in various periodicals of interstate circulation, form letters, 
pamphlets, and other forms of advertising media, as follows: 

Make as much as $23.00 a day on capacity of one machine selling wholesale 
only ; 


Work at home. Make up to $117.00 a week: 

$23.50 a day actually possible: 

Profits of $100.0U, $200.00, $300.00 und more weekly possible with this mar- 
velous new automatic potato chip machine; 

A new kitchen industry which husbands and wives (or either) can develop 
in their spare time * * * profits up to $30.40 a day; 

There is no way to tell whether you'll make $5,000 or $15,000 the first year; 

It is possible for a live wire to make a net profit of $1,000 to $1,500 a month ; 
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CHICAGO COMPANY MAKES 50,000 LBS. PER WEEK! 

OF THE three big companies supplying part of the Chicago market with 
Potato Chips, consider the business that is being done by only one. They have 
40 men and girls working. They make and sell 50,000 pounds of Potato Chips 
a week—50,000 pounds. Think what that means. Profits on Potato Chips run 
up as high as 20¢ per pound. If yow sold only 500 lbs. a week, you would make 
$100.00 on this small business. Yet here is one company that sells 50,000 
pounds. Ask yourself whether this is a chance to make big money and make it 
quick ; 

Every time you invest $11.48 in raw materials, you get back $35.00 in cash 
on the spot. $23.50 of it is net profit for you; 

There are at least 38 outlets in your community that, with this low priced 
machine I have just perfected, you can furnish with genuine Vita-Seald, min- 
eralized potato chips wholesale; 

A complete mineral food content of 9 vital health-giving minerals; 

The old-fashioned, greasy, devitalized potato chips—difficult to digest and 
worthless as a mineral food; 

All of the valuable minerals found in a raw potato have been retained in 
these chips by the Vita-Seald process of cooking; 

Vita-Seald potato chips retain these nine previous minerals. This mineral 
invention of mine seized the public’s imagination and gives my Vita-Seald 
operators a tremendously important selling point. 

People may buy their first bag just as they would any other. One taste 
and they know they have bitten into something unusual. The taste is so 
different, such a temptation to eat more. They then read the story. They 
discover that the reason for the spicy, tangy, crunchy, crispness is the mineral 
richness of the Vita-Seald chip; 

You receive $222.40 worth of actual value yet you pay only $186.53. 


Said statements, together with other statements not herein set out, 
are intended as, and serve as representations as to the income and 
profit that may reasonably be expected to accrue to the purchaser of 
the equipment upon the purchase and use thereof. 

In truth and in fact the actual or probable earnings or profits of 
operators of respondent’s potato chip machines are, on the average, 
much less than the amounts set forth above. The statements set forth 
above relative to the mineral content, taste, and food value of potato 
chips manufactured by respondent’s machines and in accordance with 
its process, are grossly exaggerated and unwarranted by the facts. 
The representation that “there are at least 38 outlets in your com- 
munity that, with this low priced machine I have just perfected, you 
can furnish with genuine Vita-Seald, mineralized potato chips whole- 
sale”, is untrue. 

Par. 3. The use by respondent of the representations set out in 
paragraph 2 hereof have had and do have the capacity and tendency 
to mislead and deceive and do mislead and deceive a substantial 
portion of the purchasing public into the belief that such representa- 
tions are true and to purchase a substantial quantity of such potato 
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chip machines from respondent in such erroneous belief. There are, 
among the competitors of respondent, as mentioned in paragraph 1 
hereof, manufacturers and distributors of potato chip machines who 
do not misrepresent the probable or average earnings of the operators 
of such machines, or the number of wholesale outlets for their product, 
who likewise advertise, sell and distribute potato chip machines, 
among the various States of the United States and in the District 
of Columbia. By the representations aforesaid, trade is unfairly 
diverted to respondent from such competitors; thereby substantial 
injury is being, and has been, done by respondent to substantial com- 
petition in commerce among and between the several States of the 
United States and in the District of Columbia. 

Par. 4. The above alleged acts and practices of respondent are all 
to the prejudice of the public and the respondent’s competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Rerort, Frnpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 19, 1936, issued and served 
its complaint in this proceeding upon respondent, Food Display 
Machine Corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by DeWitt T. Puckett, attor- 
ney for the Commission, before Robert S. Hall, an examiner of the 
Commission, theretofore duly designated by it, and in opposition to 
the allegations of the complaint by John A. Bussian, attorney for the 
respondent ; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, and 
briefs in support of the complaint and in opposition thereto, request 
for oral argument not having been made, and the commission having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 
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Paracrapy 1. The respondent, Food Display Machine Corporation, 
is an Illinois Corporation. Its principal office and place of business 
is at 325 West Huron Street, Chicago, Ill. 

It is now, and since 1924, has been, engaged in the sale and distri- 
bution of potato chip machines. Said machine is a complete unit 
consisting of a slicer, cooking vat, and centrifuge for drying or rid- 
ding the chips of the cooking oil. When orders are received for 
respondent’s said machines, it causes them to be shipped and trans- 
ported from Chicago, Ill., to the purchasers thereof located at vari- 
ous points in States of the United States other than the State of 
Illinois, and in foreign countries. The respondent has, during the 
past several years, maintained a constant current of trade in said 
machines, in commerce, among and between the various States of the 
United States. Respondent’s dollar volume of business, for the first 
half of the year 1936, was approximately $20,000. 

At all times during the last several years, the respondent has been 
in substantial competition with other corporations, and with individ- 
uals and partnerships, engaged in the sale and distribution, or in the 
manufacture, sale and distribution, of potato chip machines or potato 
chip machine equipment, in commerce, among and between the several 
States of the United States and in the District of Columbia. 

Par. 2. In connection with the sale of its potato chip machines, 
respondent advertises its products in various periodicals, pamphlets, 
form letters, and other advertising media of interstate circulation. 
Representations of its said advertising claims are the following: 


Make as much as $23.00 a day on the capacity of one machine selling whole- 


sale only. 

Work at home. Make up to $117.00 a week. 

Every time you invest $11.48 in raw materials, you get back $35.00 in cash 
on the spot. $23.50 of it is net profit for you. 


Respondent formerly made the following statements in its adver- 
tising literature : 


Profits of $100.00, $200.00, $300.00 and more weekly possible with this mar- 
velous new automatic potato chip machine, 

A new kitchen industry which husbands and wives (or either) can develop 
in their spare time * * * profits up to $30.40 a day. 

There is no way to tell whether you'll make $5,0CO or $15,000 the first year. 

It is possible for a live wire to make a net profit of $1,000 to $1,500 a month. 

You receive $222.40 worth of actual value yet you pay only $186.53. 


No operator of the respondent’s said potato chip machines ever 
earned any of the amounts specified in the advertising claims set forth 
above, and there is no evidence that any operator has ever made any 
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net profit by operation of said machines. In fact, respondent fur- 
nished no evidence to substantiate its advertising claims. Nicholas 
Macron, of Cleveland, Ohio, purchased one of respondent’s machines, 
after having read its advertising claims, and operated said machine 
according to instructions furnished by respondent, at intervals, over 
a period of several weeks, but he never made any net profit whatever 
by said operations. 

Par. 3. Many of respondents’ competitors who sell and distribute, 
or manufacture, sell and distribute, potato chip machines or potato 
chip machine equipment, in interstate commerce, do not in any way 
misrepresent the actual or possible earnings of the operators of their 
machines. 

Par. 4. The use by respondent of the representations set forth 
herein, in its advertising literature, has had and now has the capacity 
and tendency to mislead and deceive and has misled a substantial 
portion of the purchasing public into the erroneous belief that said 
representations are true. As a consequence of the mistaken and 
erroneous beliefs induced by the false and misleading statements and 
representations above referred to, the purchasing public has pur- 
chased a substantial volume of respondent’s products with the result 
that trade has been unfairly diverted to the respondent from its 
competitors likewise engaged in the business of selling and distribut- 
ing potato chip machines, or in the manufacture, sale, and distribu- 
tion of potato chip machines or equipment, who truthfully represent 
the possible and actual earnings of the operators of their machines. 
As a result thereof substantial injury has been and is now being 
done by respondent to competition, in commerce, among and between 
the various States of the United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Food Display 
Machine Corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commision, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Robert S. Hall, 
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an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, no request for oral argument having been 
made, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, Food Display Machine Corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution of potato chip ma- 
chines in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Representing, or holding out, as possible or maximum earnings 
for any fixed period through the use of such statements or expres- 
sions as “up to” or “as much as,” or any other statements or expres- 
sions of similar import and effect, or through any other means or 
device or in any manner, any amount in excess of amounts actually 
earned during said fixed period by operators of respondent’s machines 
under normal conditions in due course of business; 

2. Representing, or holding out, as usual or customary earnings 
or profits to be derived from the operation of its machines, any sum 
or amount in excess of the average usual and customary sums or 
amounts actually so earned under normal conditions in due course 
of business. 

3. Representing that respondent’s machines have a retail value or 
sales price greater than the price for which they are usually and 
customarily sold in due course of business. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and, form in which it 
has complied with the order. 
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In tHE MATTER OF 


CG. C. MILLER ET AL., TRADING AS SUNLIFE CHLORO- 
PHYLLIAN LABORATORIES, LTD. 


COMPLAINT, FINDINGS, AND ORDHR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2753. Complaint, Mar. 31, 1936—Decision, May 1, 1937 


Where partners engaged in advertising, selling, and distributing a preparation 
for external application, known and designated as “Sunlife Chlorophyllian 
Oil’; in advertising same in circulars, published and distributed throughout 
the United States. and in radio broadcasts and other forms of adyertising 
media— ; 

(a) Represented that said preparation would cure and was a competent and 

effective treatment for the relief of nervous irritation, muscular rheuma- 

tism, lumbago, gouty conditions, swollen and painful joints, cramped limbs, 
swollen and aching feet, coughs and colds, sleeplessness, “growing” pains, 
sprains, cuts, bruises, burns, and arthritis; and 

Represented, as aforesaid and through use of word “Sunlife” in their 

said trade name, that said product contained beneficial elements of the 

natural rays of the sun, and that use thereof would bring beneficial effects 
of sunshine to the users, through statements or representations that active 
element in preparation in question was chlorophyll, and that said substance 
was literally stored-up sunshine captured by science and brought to the 
user, and that users of said preparation would receive same _ beneficial 
effects as would be received from exposure to the natural rays of the sun; 

Facts being function of pigment chlorophyll, found in plant life, is limited to 
such life and has no true effect on or therapeutic value to the human body 
and, applied to the skin, is not absorbed, preparation in question is not a 
competent or adequate treatment for various ailments and conditions above 
set forth, and does not relieve so-called “growing” pains in children or 
other conditions in question, and use thereof does not bring sunshine to 
affected parts of the body nor give the user the beneficial effects of 
sunshinie ; 

With tendency and capacity to confuse, mislead, and deceive members of the 
purchasing public into the erroneous and mistaken belief that aforesaid 
preparation or oil contained natural sunshine, and that users thereof would 
receive benefits flowing from the use of natural sunshine, and that it was 
a competent and adequate treatment for muscular rheumatism, lumbago, 
gouty conditions, and the other afflictions and ailments set forth, and that 
users thereof would receive same beneficial effects as those received from 
exposure to natural sunshine, and of thereby, and through use of word 
“Sunlife” in trade name featured as above set forth, inducing members of 
buying public to purchase said preparation for use because of the erroneous 
beliefs thus engendered, and of unfairly diverting trade to them from 
competitors engaged in the sale and distribution of similar preparations in 
commerce among and between the various States, without in any wise 
misrepresenting the therapeutic value of their said respective products ; 
to the substantial injury of competition in commerce: 


(b 


~— 


SUNLIFE CHLOROPHYLLIAN LABORATORIES, LTD. 1183 


1182 Complaint 


. Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Charles P. Vicini and Mr. Robert S. Hall, trial 
examiners. 
Mr. P. C. Kolinski and Mr, Astor Hogg for the Commission. 
Mr, Sanford W. Hornwood, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that C. C. Miller, 
W. B. Mather, W. M. Louisson, D. A. Lester, L. D. Marr, H. M. 
Young, partners, trading as Sunlife Chlorophyllian Laboratories, 
Ltd., hereinafter referred to as respondents, have been and now are 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to the Commission that a. pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect, as 
follows: 

ParacraPH 1. Respondents, C. C. Miller, W. B. Mather, W. M. 
Louisson, D. A. Lester, L. D. Marr, H. M. Young, are partners trad- 
ing and doing business in the name of Sunlife Chlorophyllian Labo- 
ratories, Ltd., with their principal office and place of business located 
at 2702 South Hill Street, Los Angeles, Calif. They are now, and 
for more than one year last past have been, engaged in advertising, 
selling, and distributing a preparation recommended for various ail- 
ments of the human body and designated “Sunlife Chlorophyllian 
Oil,” and now cause, and for more than one year last past have 
caused, their said preparation, when sold by them, to be shipped 
from their place of business in Los Angeles, Calif., to the purchasers 
thereof, some located in the State of California and others located in 
various other States of the United States and in the District of Co- 
lumbia, and there is now, and has been for more than one year last 
past, a constant current of trade in commerce in said preparation 
sold by the respondents between and among the various States of 
the United States and in the District of Columbia. 

Respondents are now, and for more than one year last past have 
been, in substantial competition with other partnerships and with 
persons, firms, and corporations engaged in the sale of lke oils and 
other similar preparations between and among the various States of 
the United States and in the District of Columbia. 
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Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents adopted as and for their trade 
name for their preparation the words “Sunlife Chlorophyllian Labo- 
ratories, Ltd.” and caused said trade name to appear prominently 
displayed in their advertisements and advertising matter, including 
circulars, folders, and letterheads, and to be distributed throughout 
the various States of the United States. 

Par. 3. In the course and conduct of their business, as described in 
paragraph 1 hereof, in soliciting the sale of and selling said prepara- 
tion “Sunlife Chlorophyllian Oil,” respondents now represent, and 
for more than one year last past have represented, in and by radio 
broadcasts, advertisements having an interstate circulation, letters, 
pamphlets, and other forms of advertising media, as follows: 


(a) Rub away the pain—Scientists say: “Muscular pains, aching discom- 
forts are caused by congestion. When this congestion is broken up by surging 
blood, the pain disappears”. Rub SUNLIFE CHLOROPHYLLIAN OIL into 
those muscles and joints. Feel the tingling surge of blood. SUNLIFE CHLO- 
ROPHYLLIAN OIL’S active element is chlorophyll which is a scientific name 
for the “green substance of living plants”. It can be called “captured sun- 
light”. The value of chlorophyll is recognized and recommended. 

(b) SUNLIFE CHLOROPHYLLIAN OIL is recommended for nervous irrita- 
tion, muscular rheumatism, lumbago, gouty conditions, swollen and painful 
joints, cramped limbs, swollen and aching feet, simple coughs and colds, in- 
somnia or sleeplessness. 

(c) Every mother will appreciate it for the children, as it relieves the so- 
called “growing pains” and many minor injuries, such as SPRAINS, CUTS, 
BRUISES AND BURNS. 

(d) Particularly soothing ta the nerve tissues, producing a blood stimulation. 

(e) CHLOROPHYLL is literally stored-up sunshine, captured by science and 
brought to you. 

(f) * * * to any of you who are suffering from muscular rheumatism, 
sciatica, lumbago, gouty conditions, cramped or swollen limbs, or stiff, aching 
joints * * * JI want to tell You about SUNLIFE CHLOROPHYLLIAN 
PENETRATING OIL * * * It has brought relief to many pecple who suf- 
fered with those ailments. 

(g) You have all seen a dog or eat, when they are hurt or ill, seek out a 
sunny spot and curl up there and just seem to soak up the sunshine. * * * 
You may have tried it yourself, letting the healing rays of the sun shine on you 
when you have a stiff neck, aching shoulder, ete. Something like this same 
result may be expected from the use of SUNLIFE CHLOROPHYLLIAN OIL. 

(h) It is soothing to the nerves and stimulating to the blood flow, and seems 
to relieve nervous tension. 

(i) Aman * * * had suffered from arthritis in his feet for a long time 
so badly that he could hardly walk. He had spent several months in one of 
the highest priced hospitals in this country but without gaining relief for his 
feet. He took two bottles of SUNLIFE with him when he went back to Iowa, 
and we had a letter from him in which he told us that he had used one bottle 
and was started on the second bottle and there was very little soreness left 
in his feet and he was greatly relieved. 
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(j) The scientific new discovery—SUNLIFH CHLOROPHYLLIAN PENE- 
TRATING OIL. 

All of said representations and statements, together with other 
statements not herein detailed, purport to be descriptive of re- 
spondents’ preparation and of the beneficial results that may reason- 
ably be expected to be obtained by the user of said preparation. 

Par. 4. For a good many years a substantial portion of the pur- 
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunshine produces beneficial results 
in the treatment of diseases, conditions and ailments of the skin, 
muscles, bones, and joints, and other parts of the human body. 

Chlorophyll is produced by the aid of sunlight, but it is not ab- 
sorbed through the skin, and its application to the skin has no effect 
upon rheumatic conditions, gouty conditions, sciatica, lumbago, 
cramped or swollen lmbs, joints, or other parts of the human 
anatomy. Chlorophyll does not possess the same beneficial ingre- 
dients as sunlight and its use does not produce the same beneficial 
effects as sunlight. 

Par. 5. The use of the word “Sunlife” in respondents’ trade name 
is false and misleading and deceptive to the purchasing public, in 
that purchasers are led to believe that respondents sell and distribute 
a preparation into which has been incorporated certain beneficial 
elements contained in the natural rays of the sun, and that the use 
of said preparation in the treatment of certain diseases and ailments 
will have the same beneficial effects in the treatment thereof as actual 
exposure of the human body to the natural rays of the sun, and causes 
them to purchase respondents’ preparation in said mistaken and 
erroneous belief. 

Par. 6. In truth and in fact the representations made by the 
respondents, in aid of the sale of their preparation, are grossly 
exaggerated, false, misleading, and incorrect. Said preparation is 
not a competent or adequate remedy or treatment for nervous irri- 
tation, muscular rheumatism, lumbago, gouty conditions, swollen or 
painful joints, cramped limbs, swollen or aching feet, insomnia or 
sleeplessness. The preparation does not relieve in children the so- 
called “growing pains” and any injuries of children, such as cuts 
or sprains or bruises or burns. The chlorophyll contained in the 
preparation does not penetrate the skin and reach bones or muscles or 
joints. The preparation is not soothing to the nerve tissues, and 
does not produce a blood stimulation. Chlorophyll is not literally 
stored-up sunshine, and the use of the preparation does not bring 
to affected parts of the human body natural sunshine. The prepara- 
tion does not bring relief to the users. The use of the preparation 
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does not bring about remotely or otherwise, the results obtained from 
natural sunshine. The use of the preparation will not and does not 
act as a cure for or a remedy for arthritis, or any other ailment of 
the human body. 

Par. 7, The use of the word “Sunlife” in respondents’ trade name 
has the capacity and tendency to deceive and mislead the purchasing 
public into the belief that the product sold by respondents is one that 
brings natural sunshine to the purchasers who use the preparation 
sold by the respondents. The representations of respondents, as here- 
inabove set forth, and other similar representations made by the 
respondents, have had and do have the tendency to confuse, mislead 
and deceive members of the public into the belief that respondents’ 
preparation, designated “Sunlife Chlorophyllian Oil,” contains nat- 
ural sunshine, and that the users of the preparation will get the 
benefit inuring from the use of natural sunshine; that the preparation 
is a competent and adequate remedy and treatment for muscular rheu- 
matism, sciatica, lumbago, gouty conditions, cramped, swollen limbs, 
and stiff, aching joints; that it is a competent and adequate treatment 
and remedy for nervous irritation; that its use will relieve the grow- 
ing pains of children and many minor injuries of children, such as 
cuts, sprains, bruises, and burns; that the use of the preparation will 
bring sunshine to afflicted parts of the human body, such as aching 
joints, muscular rheumatism, lumbago, and various other ailments; 
that chlorophyll is literally stored-up sunshine; that it will penetrate 
the skin and reach afflicted parts of the human system; that users of 
said preparation will receive beneficial results and results similar to 
those received from natural sunshine. The said representations of 
respondents have had and do have the tendency and capacity to in- 
duce members of the public to buy and use said preparation because 
of the erroneous belief engendered as above set forth, and to unfairly 
divert trade to respondents from competitors engaged in the sale, in 
interstate commerce, of similar competing preparations. 

There are among the competitors of respondents, as mentioned in 
paragraph 1 hereof, many who sell and distribute in commerce simi- 
lar oils and preparations, who do not misrepresent the properties or 
qualities or therapeutic virtues, functions, uses or effects of their said 
competing products. 

Par. 8. The above alleged acts and practices of respondents are all 
to the prejudice of the public and the respondents’ competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on March 31, 1936, issued and served its 
complaint in this proceeding upon respondents, C. C. Miller, W. B. 
Mather, W. M. Louisson, H. M. Young, D. A. Lester, and L. D. Marr, 
partners, trading as Sunlife Chlorophyllian Laboratories, Ltd., charg- 
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by P. C. Kolinski and Astor Hogg, attorneys for 
the Commission before Charles P. Vicini and Robert S. Hall, exam- 
mers of the Commission theretofore duly designated by it and in 
opposition to the allegations of the complaint by Sanford W. Horn- 
wood, attorney for the respondents; and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence and brief in support of the complaint (the 
respondents having filed no brief) ; and the Commission having duly 
considered the same and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, C. C. Miller, W. B. Mather, W. M. 
Louisson, H. M. Young, D. A. Lester, and L. D. Marr are partners 
trading and doing business under the name of Sunlife Chlorophylhan 
Laboratories, Ltd., with their principal office and place of business 
located at 2702 South Hill Street, Los Angeles, Calif. For several 
years last past they have been and they are now, engaged in adver- 
tising, selling and distributing a preparation for external application 
known and designated as “Sunlife Chlorophyllian Oil.” ‘They sell 
and distribute said preparation in commerce between and among the 
various States of the United States in substantial quantities. They 
cause said preparation, when sold, to be shipped from their place of 
business in the State of California to the purchasers thereof located 
in the various States of the United States other than the State of 
California. In the course and conduct of their business as aforesaid, 
respondents, during all the time herein mentioned, have been and 
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are now in substantial competition with other partnerships and with 
corporations, firms and individuals engaged in the business of selling 
and distributing like oils and other preparations designed for the 
treatment of similar conditions and ailments of the human body in 
commerce between and among the various States of the United 
States. 

Par. 2. Respondents’ product is in liquid form and contains the 

following ingredients: 
Camphor gum U. S. P., 
Oil Wintergreen (Methyl Salicylate) U. S. P., 
Oil Peppermint, U. S. P., 
Chlorophyll concentrate paste in oil, 
Solvent mineral oil (odorless), 
Crystal oil. 

Par. 3. Respondents have represented by advertisements that their 
preparation “Sunlife Chorophyllian Oil” will cure and is a competent 
and effective treatment for the relief of nervous irritation, muscular 
rheumatism, lumbago, gouty conditions, swollen and painful joints, 
cramped limbs, swollen and aching feet, simple coughs and colds, 
insomnia, “growing” pains, sprains, cuts, bruises, burns, and arthritis; 
that said preparation is soothing to the nerves and relieves nervous 
tension; that the active element in the preparation is Chlorophyll; 
that Chlorophyll is literally stored-up sunshine captured by science 
and brought to the user; and that the users of said preparation will 
receive the same beneficial effects as will be received from exposure 
to the natural rays of the sun. These representations have appeared 
in circulars, published and distributed by respondents throughout 
the United States, in radio broadeasts recommending respondents’ 
preparation and in other forms of advertising media. Among the 
representations, statements and claims made by respondent are: 

(a) Rub away the pain—Scientists say: 

“Muscular pains, aching discomforts are caused by congestion. When this 
congestion is broken up by surging blood, the pain disappears.” Rub SUNLIFE 
CHLOROPHYLLIAN OIL into those muscles and joints. Feel the tingling 
surge of blood. SUNLIFE CHLOROPHYLLIAN OIL'S active element is 
chlorophyll which is a scientific name for the “green substance of living plants”. 
It can be called “captured sunlight”. The value of Chlorophyll is recognized 
and recommended, 

(b) SUNLIFE CHLOROPHYLLIAN OIL is recommended for nervous irrita- 
tion, muscular rheumatism, lumbago, gouty conditions, swollen and painful 
joints, cramped limbs, swollen and aching feet, simple coughs and colds, 
insomnia or sleeplessness. 

(c) Every mother will appreciate it for the children, as it relieves the so- 


called “growing pains” and many minor injuries, such as SPRAINS, CUTS, 
BRUISHS, AND BURNS. 
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(d) Particularly soothing to the nerve tissues, producing a blood stimulation. 

(e) CHLOROPHYLL is literally stored-up sunshine, captured by science and 
brought to you. 

(f) ... to any of you who are suffering from muscular rheumatism, sciatica, 
lumbago, gouty conditions, cramped or swollen limbs, or stiff, aching joints 
* * * T want to tell you about SUNLIFE CHLOROPHYLLIAN PENE- 
TRATING OIL * * * It has brought relief to many people who suffered 
with those ailments. 

(g) You have all seen a dog or cat, when they are hurt or ill, seek out a sunny 
spot and curl up there and just seem to soak up the sunshine. * * * You 
may have tried it yourself, letting the healing rays of the sun shine on you 
when you have a stiff neck, aching shoulder, etc. Something like this same 
result may be expected from the use of SUNLIFE CHLOROPHYLLIAN OIL. 

(h) It is soothing to the nerves and stimulating to the blood flow, and seems 
to relieve nervous tension. 

(i) Aman * * * had suffered from arthritis in his feet for a long time 
so badly that he could hardly walk. He had spent several months in one of 
the highest priced hospitals in this country but without gaining relief for his 
feet. He took two bottles of SUNLIFE with him when he went back to Iowa, 
and we had a letter from him in which he told us that he had used one bottle 
and was started on the second bottle and there was very little soreness left in 
his feet and he was greatly relieved. : 

Par. 4. For many years a substantial portion of the purchasing 
public has believed that exposure of the human body to natural sun- 
shine produces beneficial results in the treatment of diseases, condi- 
tions and ailments of the skin, muscles, bones, joints, and other parts 
of the human body. 

Chlorophyll is a pigment produced by the aid of sunshine and 
found in plants, the function of which is to act as a catalyst in stor- 
ing up strength for plant life. Its function is limited to plant life. 
This pigment is not found in animal life and has no true function or 
effect on the human body. Chlorophyll has no therapeutic value to or 
effect on the human body, and if it is applied to the skin it is not 
absorbed. The only therapeutic value that might be ascribed to any 
of the ingredients of the preparation involved is that camphor and 
oil of wintergreen sometimes act as counter-irritants in such condi- 
tions as acute arthritis, but even then such ingredients have no cura- 
tive effects. The preparation is not a competent or adequate treat- 
ment for, nor does it when applied, relieve nervous irritation, muscu- 
lar rheumatism, lumbago, gouty conditions, swollen or painful joints, 
coughs and colds, cramped limbs, swollen or aching feet, insomnia 
and sleeplessness. The preparation does not relieve the so-called 
“orowing pains” in children, or cuts, sprains, bruises, burns or 
arthritis. It is not soothing to the nerves and does not relieve nervous 
tension. Chlorophyll is not literally stored-up sunshine and the use 
of the preparation does not bring sunshine to affected parts of the 
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human body, and neither does the user thereof receive the beneficial 
effects of sunshine. The chlorophyll alleged to be contained in said 
preparation does not and cannot penetrate the skin and said prepara- 
tion will not bring relief to the users for any of the conditions that 
respondents represent it to be beneficial. 

Par. 5. Respondents have adopted and now use the trade name 
“Sunlife Chlorophyllian Laboratories, Ltd.” They cause their afore- 
said trade name to be prominently featured and set forth in all of 
their advertisements, leaflets, booklets, circulars, etc., which they send 
to customers and prospective customers, and in and by radio broad- 
casts, 

The use of the word “Sunlife” in respondents’ trade name is mis- 
leading in that purchasers are led to mistakenly believe that respond- 
ents offer and sell a preparation into which certain beneficial elements 
containing the natural rays of the sun have been incorporated, and 
that the use of said preparation will give the same benefits as will be 
received from actual exposure of the body to the natural rays of 
the sun. : 

Par. 6. The representations of respondents as hereinbefore set 
forth have had and do have the tendency and capacity to confuse, 
mislead and deceive members of the purchasing public into the errone- 
ous and mistaken belief that the preparation “Sunlife Chlorophyll 
Oil” contains natural sunshine and that the users of the preparation 
will receive the benefits flowing from the use of natural sunshine; 
that the preparation is a competent and adequate treatment for 
muscular rheumatism, lumbago, gouty conditions, cramped and swol- 
jen limbs, painful joints, coughs and colds, sleeplessness “growing 
pains,” cuts, sprains, bruises, burns, and arthritis; that the prepara- 
tion is soothing to the nerves and relieves nervous tension; that the 
use of the preparation will carry sunshine to afflicted parts of the 
human body and that the users of said preparation will receive the 
same beneficial effects as those received from exposure to natural 
sunshine. 

The representations of respondents, as aforesaid, and the use of 
the word “Sunlife” im respondents’ trade name have the capacity 
and tendency to induce members of the buying public to purchase 
said preparation for use because of the erroneous beliefs engendered 
as above set forth, and to unfairly divert trade to respondents from 
competitors engaged in the sale and distribution of similar prepara- 
tions in commerce among and between the various States of the 
United States, and which said competitors do not in any wise misrep- 
resent the therapeutic value of their respective preparations. 
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In this manner respondents do substantial injury to competition 
in commerce among and between the various States of the United 
States. 

CONCLUSION 


The aforesaid facts and practices of the respondents, ©. C. Miller, 
W. B. Mather, W. M. Louisson, H. M. Young, D. A. Lester, and 
L. D. Marr, partners, trading as Sunlife Chlorophyllian Laboratories, 
Ltd., are to the prejudice of the public and of respondents’ competi- 
tors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Charles P. 
Vicini and Robert 8. Hall, examiners of the Commission, theretofore 
duly designated by it, in support of the allegations of said complaint 
and in opposition thereto, brief of the Commission herein filed (the 
respondents having filed no brief) and the Commission having made 
its findings as to the facts and its conclusion that said respondents 
have violated the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, C. C. Miller, W. B. Mather, 
W. M. Louisson, H. M. Young, D. A. Lester, and L. D. Marr, indi- 
vidually and as partners, trading under the name “Sunlife Chloro- 
phyllian Laboratories, Ltd.” or under any other trade name, their 
representatives, agents, servants, and employees in connection with 
the offering for sale, sale, and distribution of a preparation now des- 
ignated as “Sunlife Chlorophyllian Oil” or any other preparation of 
the same or substantially the same ingredients, composition or thera- 
peutic effect, sold under that name or under any other name, in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Representing in any manner that said preparation will cure or 
is a competent and effective treatment or remedy for, or will relieve 
nervous irritation, nervous tension, muscular. rheumatism, lumbago, 
gouty conditions, swollen and aching feet, coughs and colds, sleep- 
lessness “growing” pains, sprains, cuts, bruises, burns, and arthritis. 
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2. Representing through the use of the word “Sunlife” alone or 
in conjunction with any other word or words, or through the use of 
any other word or words of similar import and effect in their trade 
name or in any other manner, or through any other means or device, 
that said product contains any beneficial elements of the natural rays 
of the sun or that the use of said preparation will bring the beneficial 
effects of sunshine to the users thereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


BUREAU OF HYGIENE, INC. GYNEX CORPORATION, 
PREFERRED INDUSTRIES CORPORATION, AND BEN- 
JAMIN LINDNER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3042. Complaint, Jan. 29, 1937—Decision, May 7, 1937 


Where a corporation engaged in the sale and distribution, among the several 
States and in the District of Columbia, of certain medicinal preparations 
and appliances for use by women in feminine hygiene, variously described, 
known as and sold under names “Gynettes,” “Gyn-o-sol,” ‘“Gynex Tablets,” 
“Viornetts,” “Gynex Fountain Bag,” and “Gynex Spray with Gynex Bulb,” 
in substantial competition with others, of whom some were engaged in 
sale and distribution of similar preparations and appliances and of whom 
others were engaged in sale and distribution of preparations, remedies, 
and treatments used and useful for purposes for which it represented and 
implied that its said preparations and appliances were useful, and among 
which various competitors were included many who do not in any manner 
misrepresent their products and efficacy thereof; in describing its said 
preparations and appliances and efficacy thereof when used for purposes 
recommended, in booklets, pamphlets, and cireulars distributed among 
prospective purchasers and in window display placards— 

(a) Represented that said “Gynettes,” “Gynex Tablets,’ and “Gyn-o-sol” prepa- 
ration constituted competent and effective contraceptive and could be 
depended upon for such purpose without limitation, and that they were 
competent and reliable remedies, treatments, and cures for ills and diseases 
peculiar to women, as in said various advertisements specified ; 

(b) Represented that prepartion “Viornetts” was a competent and effective 
treatment and cure for period pains and irregularities in the menstruation 
period of women, and a sedative for uterine and ovarian troubles of women, 
aud that it strengthened said organs; 

(c) Represented that said preparations and appliances had been tested and 
approved by an independent organization devoted to scientific research on 
questions involving methods of preventing conception and preventing, treat- 
ing, and curing diseases, maladies and conditions peculiar to women; and 

(d) Represented that said preparations and appliances might be used with 
safety and without deleterious effects by all women ; 

Facts beiug preparations and products named did not constitute competent and 
effective contraceptives as aforesaid claimed, and could not be depended 
upon for such purpose without limitation, nor constitute competent and 
reliable remedies, treatments and cures for ills, diseases, and conditions 
as above set forth, but had no beneficial therapeutic value in treatment 
thereof or of any of them, said preparations and appliances had not been 
submitted, tested, and approved as above set. forth, by an independent 
organization as claimed or represented, and could not be used with safety 
and without deleterious effects as contraceptives, but use thereof in many 
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cases was capable of causing and did cause injuries and had a deleterious 
effect on users thereof ; 

With effect of confusing, misleading and deceiving members of the public as 
to the properties and efficacy of the said preparations and appliances as 
hereinabove set forth, and of causing them, because of the erroneous 
beliefs thus engendered and their implications, to buy and use said prepa- 
rations and appliances, and thereby substantially divert trade in said 
commerce to it from its competitors who truthfully represent their 
products; to their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. William L. Taggart for the Commission. 
Mr. John W. Hilldrop, of Washington, D. C., for respondents. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Bureau 
of Hygiene, Inc. (formerly the Bureau of Feminine Hygiene), the 
Gynex Corporation, Preferred Industries Corporation, corporations 
and Benjamin Lindner, hereinafter referred to as respondents, have 
been and are using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrarH 1. Respondents Bureau of Hygiene (formerly Bureau 
of Feminine Hygiene) and Gynex Corporation are now, and have 
been for several years last past, corporations organized, existing, and 
doing business under the laws of the State of New York. Respondent 
Bureau of Hygiene was organized to do research and laboratory work 
relative to the products marketed by the respondent Gynex Corpora- 
tion. 

Respondent Preferred Industries Corporation is now, and has been 
for several years last past, a corporation organized and doing business 
under the laws of the State of New York. Benjamin Lindner is its 
President and directs and controls the policies and business operations 
of the corporation. Respondent Preferred Industries Corporation, 
acting directly and through Benjamin Lindner, its president, super- 
vises, operates, and directs the sales policies and general business 
affairs of respondents Gynex Corporation and Bureau of Hygiene. 
Tt, together with its president, Benjamin Lindner, acting in his indi- 
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vidual capacity, also factor the products marketed by Gynex Corpora- 
tion, 

The principal offices and places of business of all of the respond- 
ents are located at 301 Madison Ave., and 211 East 19th Street in 
the city of New York. Respondent Benjamin Lindner also has an 
office at 285 Madison Avenue in the city of New York. The respond- 
ents have been, and are now engaged in the business of manufactur- 
ing, distributing and selling certain medical preparations and appli- 
ances for so-called feminine hygiene use to purchasers in commerce 
among and between various States of the United States and in the 
District of Columbia. The respondents cause these products, when 
sold, to be transported from their aforesaid places of business to the 
purchasers thereof located in the various States other than the State 
of New York and in the District of Columbia, and maintain a constant 
course of trade and commerce in said products so distributed and 
sold by them. 

In the course and conduct of said business respondents have been, 
and are, in substantial competition with other corporations and with 
firms, individuals, and partnerships engaged in the distribution and 
sale of similar products, and other products intended and designed 
for similar use by women in commerce among and between the various 
States of the United States. 

Par. 2. The products marketed by the respondents are variously 
known and described as Gynettes (the ideal suppository for feminine 
hygiene), Gyn-o-sol (the ideal vaginal jelly for feminine hygiene), 
Gynex Tablets (normal oxyguinoline sulphate), Viornetts (viburnum 
compound), Gynex Spray, Gynex Fountain Bag and Gynex Spray 
with Gynex Bulb. In the operation of their business and for the pur- 
pose of inducing the purchase of said products on the part of mem- 
bers of the purchasing public, the respondents have made use of cer- 
tain advertising literature such as booklets, pamphlets, circulars, and 
show-window displays represented to be descriptive of the various 
products herein named and the various applicators used in connec- 
tion therewith, and the effectiveness of said products and appliances 
when used. The advertising literature herein referred to is distrib- 
uted to members of the purchasing public through advertising litera- 
ture contained in the boxes in which said products are marketed, and. 
in advertising literature distributed through the medium of drug 
stores, through the United States mails direct to the prospective pur- 
chasers and in other ways. 

With reference to the products designated as Gynettes and Gyn-o- 
sol such statements as the following are made. 
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One Gynette is used upon retiring, or when desired. In a few minutes its 
cocoa butter base melts, spreading an antiseptic film over the interior of the 
yagina, affording protection, and security of mind. Since the antiseptic quali- 
ties of Gynettes remain effective throughout the night—douching may be post- 
poned until morning. Gynettes are also beneficial in soothing minor irritation 
and are excellent deodorants. Gynettes may be used with utmost confidence— 
are non-injurious—dependable, and are compounded from a formula that has 
the professional endorsements of Gnyecologists as well as the Bureau of Fem- 


inine Hygiene. 
GYN-O-SOL 


Gyn-o-sol is a soft jelly which performs the same function and is compounded 
from the same formula as Gynettes. Use of one or the other is a matter of per- 
sonal preference, the difference being entirely in the manner of application. 
Gyn-o-sol is applied quickly and easily and its action is immediate and effective. 
A similar formula is used today by thousands of women. It is non-injurious 
and offers the married woman the protection she wants. Its consistency is 
such that it spreads evenly over all internal parts and deposits a film that 
remains effective throughout the night, making douching unnecessary until 
morning. 

In said statements, together with other similar statements not 
herein set out, and in their general advertising respondents represent 
directly or through implication that said products designated as 
Gynettes and Gyn-o-sol form competent and effective preventatives 
against conception, and form competent and reliable remedies, cures, 
or treatments for certain maladies, ills, or diseases peculiar to women 
such as: 


Leuchorrhea (Whites) 

Inflamed Membrane (Endometritis) 
Vaginal Inflammation (Vaginitis) 
Pelvie Inflammation 

Nervous Conditions (Neurosis) 


Par. 3. In truth and in fact the products designated as Gynettes 
and Gyn-o-sol do not form or constitute competent treatments, rem- 
edies, or cures for the various maladies and diseases peculiar to 
women hereinabove set out and are of no beneficial therapeutic value 
in the treatment of said diseases. Neither of said products will 
accomplish the results claimed by the respondents with respect to 
preventing conception. Neither of said products, when used in con- 
nection with the applicators furnished by the respondents will in 
all cases serve as competent preventatives of conception but are in 
some cases capable of causing injuries and deleterious effects to those 
making use of them. 


Par. 4. With reference to the product designated as Viornetts such 
statements as the following are made: 
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Viornetts contain Viburnum and other beneficial ingredients, and are recom- 
mended to all women who suffer periodic pain or irregularities. A uterine and 
Ovarian sedative, its use tends to tone and strengthen these organs. Non- 
narcotic, chocolate coated—convenient—and fully as effective as liquid prepara- 
tions. Viornetts are harmless, reliable, and efficient. 

In said statements, together with other similar statements not 
herein set out, and in their general advertising respondents represent 
directly or through implication that said product designated as 
Viornetts form effective treatments for periodic pain or irregularities, 
sedative for uterine and ovarian troubles of women and to strengthen 
these organs and are as fully effective as liquid preparations. 

In truth and in fact the products designated as Viornetts do not 
form or constitute competent treatments for periodic pain or irregu- 
larities, sedative for uterine and ovarian troubles as hereinabove set 
out and have no beneficial therapeutic value in the treatment of said 
diseases or conditions. 

Par. 5. With reference to the products designated as Gynex Tab- 
lets such statements as the following are made: 

Of the many preparations which are used for the purpose of douching, a few 
equal aud none has been found superior to Gynex Tablets. They are excellent 
deodorants, instantly destroying offensive odors. Gynex Tablets are specially 
menufactured for use with the Gynex Dilating Spray—together they form the 
ideal combination for the correct practice of feminine hygiene. Healing- - 
soothing—refreshing. 

In said statements, together with other similar statements not 
herein set out, and in their general advertising respondents represent 
directly or through implication on their part that said products 
designated as Gynex Tablets form competent and effective preventa- 
tives against conception, and form competent and reliable remedies, 
cures, or treatments for certain maladies, ills, or diseases peculiar to 
women such as: 

Leuchorrhea (Whites) 

Inflamed Membrane (Endometritis) 
Vaginal Inflammation (Vaginitis) 
Pelvic Inflammation 

Nervous Conditions (Neurosis) 

In truth and in fact the products designated as Gynex Tablets do 
not form or constitute competent treatments, remedies or cures for 
the various maladies and diseases peculiar to women hereinabove set 
out and have no beneficial therapeutic value in the treatment of said 
diseases. The said product will not accomplish the results claimed 
by the respondents with respect to preventing conception. Neither 
will said product, when used in connection with the applicator fur- 
_nished by the respondents in all cases serve as a competent prevent- 
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ative of conception but in some cases it is capable of causing injuries 
and deleterious effects to those making use of them. 

Par. 6. In the course of the operation of their business, as afore- 
said, respondents employ and use agents for the promotion of the 
distribution and sale of the various products hereinabove named and 
also make use of window displays and other advertising matter pur- 
porting to be issued by a “Bureau of Hygiene” (Bureau of Feminine 
Hygiene). The advertising literature herein referred to purports to 
describe the functions of said Bureau in statements such as: 


An especially important function of the Bureau of Feminine Hygiene is to 
select and test apparatus and medicaments suitable for the correct practice of 
Feminine Hygiene. The Bureau of Feminine Hygiene is pledged to sponsor 
only those products which have passed the most rigid tests. If the best avail- 
able is not considered good enough, the product becomes the subject of further 
research and improvement. 

The Bureau’s Seal of Approval on any product for Feminine Hygiene is your 
assurance and guarantee of its purity, its quality, and its reliability. 

FIRST, to answer a prevalent need for authentic, accurate, honest informa- 
tion on women’s eternal and most troublesome problems. This information 
seryice is actually maintained, seriously, tactfully, and within the limits of all 
existing legislation. There is no attempt at evasion of regulation, nor is there 
any invasion of the functions belonging exclusively to the medical profession. 
There is a need that exists beyond these limits ...and the Bureau meets 
it faithfully to the extent of its powers. 

SECOND, to sponsor a line of appliances and preparations for the proper 
attainment of real feminine hygiene, that is of the very highest grade and 
efficacy in every respect. Hyvery item now in the line has been subjected to 
the most exacting tests and has proven its value. Every article that may be 
added to the group in the future, will also be required to satisfy completely 
the most stringent requirements. .. . 


In said statements, together with other statements not herein set 
out, and in their advertising literature generally, respondents repre- 
sent, directly or through implication, that the Bureau of Hygiene 
(Bureau of Feminine Hygiene) is an organization devoted to scien- 
tific research on questions involving methods of prevention of con- 
ception and methods of preventing, treating, and curing diseases, 
maladies and conditions peculiar to women, and that the Bureau of 
Hygiene is in no way connected with, or financially interested in, 
the distribution and sale of the various products purported to be 
recommended by it in the various types of advertising literature 
distributed by the respondents herein. 

In truth and in fact the Bureau of Hygiene is not an organization 
or Institution organized and conducted for the carrying on of scien- 
tific research on questions involving methods of prevention of con- 
ception, or methods of preventing, treating, or curing diseases and 


. . =) 
maladies peculiar to women, or on any other questions. The Bureau 
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of Hygiene does not make any particular study of so-called feminine 
hygiene and in fact does not operate any laboratory wherein various 
hygienic products are tested. While the respondent Bureau of Hy- 
giene is a corporation, it does not function as a business enterprise 
separate and distinct from the business operations conducted by the 
other respondent corporations. 

There are among the respondents’ competitors in commerce, as 
herein set out, those who do not in any way misrepresent the charac- 
ter, nature, and size of their respective businesses and who do not 
misrepresent in any way the nature, character and therapeutic effect 
of their respective products when used, and do not make use of any of 
the misleading representations herein set out or others similar thereto. 

Par. 7. The aforesaid false and misleading statements and repre- 
sentations as used by the respondents in offering for sale and selling’ 
their various products as herein described, in commerce as herein set 
out, have had, and do now have, the tendency and capacity to, and do 
mislead and deceive members of the purchasing public into the erro- 
neous and mistaken belief that said representations are true and into 
the purchase of substantial quantities of respondents’ various prod- 
ucts on account of said erroneous and mistaken beliefs induced as 
aforesaid. As a result thereof trade is unfairly diverted from com- 
petitors of respondents who do not, in the sale and distribution of 
their respective products, make use of the same or similar misrepre- 
sentations. In consequence thereof injury has been, and is now being 
done by respondents to competition in commerce among and between 
the various States of the United States. 

Par. 8. The methods, acts, and practices of respondents herein set 
forth are all to the prejudice of the public and respondents’ competi- 
tors as hereinabove alleged. Said methods, acts and practices con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frxpincs as to THE Facts, AND OrprR 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember’ 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on January 29, 1937, issued and 
served its complaint in this proceeding upon respondents, Bureau of 
Hygiene, Inc., Gynex Corporation, Preferred Industries Corpora- 
tion, and Benjamin Lindner, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
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of said act. Subsequently, the complaint was dismissed without 
prejudice as to the respondents, Bureau of Hygiene, Inc., Preferred 
Industries Corporation and Benjamin Lindner, and the disparidant) 
Gynex Corporation filed its answer in which it admitted the ma- 
terial allegations of the complaint to be true, and waived the taking 
of further evidence and all other intervening procedure which an- 
swer was duly filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, and the answer of respondent, Gynex 
Corporation, thereto, and the Commission having duly considered 
the same and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Gynex Corporation, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, and has its offices and places of busi- 
ness at 211 East 19th Street and 301 Madison anne in the city of 
New York, N. Y. 

The ponent is now, and has been for the several years last 
past, engaged in the sale and distribution in commerce between and 
among the several States of the United States and in the District 
of Columbia of certain medicinal preparations and appliances for 
use by women in feminine hygiene. 

Respondent’s said preparations and appliances are variously de- 
scribed and known as, and sold under the names, Gynettes, Gyn-o- 
sol, Gynex Tablets, Viornetts, Gynex Fountain Bag, and Gynex 
Spray with Gynex Bulb. 

Respondent causes said preparations and appliances, when sold, to 
be transported from its said places of business in the city of New 
York, New York, to the purchasers thereof located in the various 
States of the United States other than the State of New York and 
in the District of Columbia. Respondent maintains a constant eure 
rent of trade in said commerce in the sale and distribution of said 
preparations and appliances. 

Par. 2. During all of the times mentioned herein the respondent 
has been in substantial competition in said commerce with other cor- 
pore ations and with firms and individuals, some of whom are engaged 
in the sale and distribution of preparations and appliances similar in 
kind to those sold and distributed by the respondent and others of 
whom are engaged in the sale and distribution of preparations, rem- 
edies and treatments used and useful for the purposes for which the 
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respondent represents and implies that its said preparations and 
appliances are useful. 

Among the competitors of the respondent in said commerce are 
many who do not in any manner misrepresent their products and 
the efficacy thereof. ; 

Par. 3. In the conduct of its business in said commerce, and for 
the purpose of inducing the purchase of its said preparations and 
appliances, the respondent caused to be prepared and distributed 
among prospective purchasers, booklets, pamphlets, circulars, and 
window display placards which contain statements descriptive of 
said preparations and appliances and the efficacy thereof when used 
for the purposes recommended. 

Par. 4. Among and typical of the statements so made in connec- 
tion with the sale and distribution of said preparations and appli- 
ances are the following: 


One Gynette is used upon retiring, or when desired. In a few minutes its 
cocoa butter base me!ts, spreading an antiseptic film over the interior of the 
vagina, affording protection, and security of mind. Since the antiseptic qual- 
ities of Gynettes remain effective throughout the night—douching may be post- 
poned until morning. Gynettes are also beneficial in soothing minor irritation 
and are excellent deodorants. Gynettes may be used with utmost confidence— 
are nou-injurious—dependable, and are compounded from a formula that has 
the professional endorsements of Gynecologists as well as the Bureau of Femi- 
nine Hygiene. 

Gyn-o-sol is a soft jeliy which performs the same function and is compounded 
from the same formula as Gynettes. Use of one or the other is a matter of per- 
sonal preference, the difference being entirely in the manner of application. 
Gyn-o-sol is applied quickly and easily and its action is immediate and effective. 
A similar formula is used today by thousands of women. It is non-injurious and 
offers the married woman the protection she wants. Its consistency is such that 
it spreads evenly over all internal parts and deposits a film that remains effective 
throughout the night, making douching unnecessary until morning. 

Of the many preparations which are used for the purpose of douching, few 
equal and none has been found superior to Gynex Tablets. They are excellent 
deodorants, instantly destroying offensive odors. Gynex Tablets are especially 
manufactured for use with the Gynex Dilating Spray—together they form the 
ideal combination for the correct practice of feminine hygiene. Tealing— 
soothing—refreshing. 

Viornetts contain Viburnum and other beneficial ingredients, and are recom- 
mended to all women who suffer periodic pain or irregularities. A uterine and 
ovarian sedative, its use tends to tone and strengthen these organs. Non-nar- 
cotic chocolate coated—convenient—and fully as effective as liquid preparations, 
Viornetts are harmless, reliable and efficient. 


Many other statements of similar import and meaning are used by 
the respondent in connection with the sale and distribution of said 


preparations and appliances. 
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Par. 5. By the means and in the manner set out in paragraph 4 
hereof the respondent represents and implies that the preparations 
“Gynettes,” “Gynex Tablets,” and “Gyn-o-sol” are competent and 
effective preventatives of conception and that they are an absolute 
protection against pregnancy, and can be depended upon for which 
purpose without limitation; that said preparations are competent 
and reliable remedies, treatments and cures for ills and diseases pecu- 
liar to women, including leucorrhea, inflamed membranes, vaginal 
inflammation, pelvic inflammation, and nervous conditions. 

By the means and in the manner set out in paragraph 4, the re- 
spondent represents and implies that the preparation of “Viornetts” 
is a competent and effective treatment or cure for periodic pains or 
irregularities in the menstruation period of women, a sedative for 
uterine and ovarian troubles of women, and that its use will 
strengthen those organs. 

The preparations “Gynettes,” ”"Gynex Tablets,” and “Gyn-o-sol” 
and the appliances used in connection therewith are not competent 
and effective preventatives of conception, and are not an absolute 
protection against pregnancy, and cannot be depended upon for such 
purposes without limitation; said preparations are not competent 
and reliable remedies, treatments, and cures for ills and diseases 
peculiar to women, including leucorrhea, inflamed membranes, vag- 
inal inflammation, pelvic inflammation, and nervous conditions. 

The preparation “Viornetts” is not a competent and effective treat- 
ment or cure for periodic pains or irregularities in the menstruation 
period of women, a sedative for uterine or ovarian troubles of women, 
and its use will not strengthen these organs. 

Said preparations have no beneficial therapeutic value in the treat- 
ment of any of the ailments, ills and diseases mentioned herein. 

Par. 6. Respondent im said booklets, pamphlets, circulars and 
window display placards represents that its said preparations and 
appliances have been submitted to, tested and approved by an inde- 
pendent organization devoted to scientific research on questions in- 
volving the methods of preventing conception and preventing, treat- 
ing, and curing the diseases, maladies and conditions peculiar to 
women, and that such organization so testing and approving the 
preparations and appliances of the respondent is in no way con- 
nected with or financially interested in the sale and distribution of 
said preparations and appliances. 

Respondent’s said preparations and appliances have not been sub- 
mitted to, tested, and approved by an independent organization de- 
voted to scientific research on questions involving the methods of 
preventing conception and preventing, treating and curing the dis- 
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eases, maladies, and conditions peculiar to women, which was in no 
way connected with or financially interested in the sale and distribu- 
tion of said preparations and appliances. 

Par. 7. Respondent in said booklets, pamphlets, circulars, and 
window display placards represents that said preparations and the 
appliances used in connection therewith may be used with safety and 
withont deleterious effects by women to prevent conception. 

In many cases the use of such preparations and appliances used in 
connection therewith are capable of causing, and do cause, injuries 
and have a deleterious effect on those using them. 

Par. 8. The representations and implications of the respondent in 
connection with the sale and distribution of said preparations and ap- 
pliances in said commerce, as stated, have the tendency and capacity 
to and do confuse, mislead, and deceive members of the public as to 
the properties and efficacy of said preparations and appliances in 
the particulars herein set forth, and to cause them, because of the 
erroneous beliefs engendered by said representations and implica- 
tions to buy and use said preparations and appliances, thereby sub- 
stantially diverting trade in said commerce to the respondent from 
its competitors who truthfully represent their products, to their 
injury and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Gynex Cor- 
poration, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other - 
purposes.” 


ORDER TO CEASE AND DESIST, ETC. 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein by the respondent, Gynex Corporation, admitting all material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent, Gynex Corporation, has violated the provisions of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 
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It is ordered, That the respondent, Gynex Corporation, its officer, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale and distribution of the medicinal or pharmaceutical 
preparations and appliances which are designed, intended and used 
in the treatment of various female ailments and conditions and for 
female hygiene purposes now designated as Gynettes, (zyn-o-sol, 
Gynex Tablets, Viornetts, Gynex Fountain Bag, and Gynex Spray 
with Gynex Bulb, or of any other preparations or appliances of sub- 
stantially the same ingredients and therapeutic effect or of substan- 
tially the same design, whether designated by the aforementioned 
names or by any other names, in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and desist from representing, 
directly or by implication: 

1. That the preparations “Gynettes”, “Gynex Tablets,” and “Gyn- 
o-sol” are competent and effective preventatives of conception, an 
absolute protection against pregnancy, and can be depended upon 
for such purposes without limitation. 

2. That the preparations “Gynettes”, “Gynex Tablets” and “Gyn- 
o-sol” are competent and reliable remedies, treatments, and cures for 
ills and diseases peculiar to women, including leucorrhea, inflamed 
membranes, vaginal and pelvic inflammation, and nervous condi- 
tions, 

3. That the preparation “Viornetts” is a competent and effective 
treatment or cure for period pains and irregularities in the men- 
struation period of women ,a sedative for uterine and ovarian 
troubles of women and that it strengthens the ovaries and uterus. 

4, That said preparations and appliances have been tested and 
approved by an independent organization devoted to scientific re- 
search on questions involving the methods of preventing conception 
and preventing, treating, and curing the diseases, maladies, and con- 
ditions peculiar to women, until and unless such an organization has 
tested and approved said preparations and appliances, and 

5. That said preparations and appliances may be used with safety 
and without deleterious effects by all women. 

It is further ordered, That the complaint herein be and the same 
hereby is, dismissed as to the respondents, Bureau of Hygiene, Inc., 
Preferred Industries Corporation, and Benjamin Lindner, without 
prejudice. 

It is further ordered, That the respondent, Gynex Corporation, 
shall within 60 days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 
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Syllabus 


In THe Marrer oF 


STANDARD DISTRIBUTORS, INC., AND LOUIS H. GELLAR 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3065. Complaint, Feb. 19, 1937—Decision, May 13, 1937 


Where a corporation and an individual, president and manager thereof and 
director of its policies and practices, engaged in the distribution and sale 
of radios, food beaters, and food mixers, and of lottery schemes in con- 
nection with sale of aforesaid products to retail merchants in the various 
States— 

(a) Sold and distributed to retail merchants located at various points through- 
out the United States, in connection with sale and distribution of aforesaid 
products, a lottery scheme and sales plan and paraphernalia and devices 
necessary to the carrying out of said scheme and distribution of afore- 
said products among the customers of such merchants, under a scheme or 
plan by which the chance holders of the two right keys, out of a large 
number which it supplied to its respective merchant customers, to unlock 
padlock supplied with said key assortments, received, as case might be, 
radio, food beater or food mixer, and thereby supplied to and placed in 
the hands of others means of conducting lotteries in sale or distribution of 
said products in accordance with such plan, contrary to the established 
public policy of the United States and to the laws of many States, and 
in competition with many unwilling, by reason of said facts, to offer or 
sell their merchandise so as to involve game of chance, and who refrain 
therefrom ; 

With result that many retail merchants and prospective purchasers of mer- 
chandising and sales promotion plans, attracted by element of chance in- 
volved in sales method above described, were induced to purchase their said 
merchandise and participate in said plan, in preference to purchase of same 
or similar merchandise and in preference to purchase or use of other 
merchandising or sales promotion plans from competitors who do not use 
same or equivalent methods in sale or distribution of their goods, and 
with tendency and capacity unfairly to divert to themselves, because of 
use of said lottery or game of chance, trade and commerce from compet- 
itors who do not use same or equivalent methods, to exclude from said trade 
all competitors who are unwilling to and do not use such practices, lessen 
competition therein and tend to create a monopoly thereof in them and 
such other competitors as do use’same or equivalent practices or methods, 
and to deprive purchasing public of benefits of free competition therein, and 
with tendency and capacity, further, unfairly to eliminate therefrom all 
actual, and exclude therefrom all potential, competitors who do not adopt 
and use such or any method involving game of chance or sale of chance 
thus to win such articles, as contrary to public policy or laws of many 
States, as above set forth, or as, in their opinion, detrimeatal to public 
morals and those of persons among whom chances are distributed ; 

(b) Represented, through their agents and field representatives, to retailers 
that said merchandising and sales promotion plan or lottery scheme, sup- 
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plied and sold by them together with devices or paraphernalia as herein- 
above set forth, constituted a sales promotion plan devised by them to get 
their said radios, food beaters and food mixers before the public, and that 
retailers participating in such plan might do so without cost, through 
return of keys by retailers and payment therefor of one cent each, and held 
out numerous undertakings by them and adyantages to retailers in such 
connection, including subsequent agency on said products by retailers and 
commission for sale thereof, and undertaking to furnish envelopes for 
retailers’ customers as means of securing latters’ names and addresses as 
list of prospective purchasers of articles in question, and undertaking to 
supply retailer with a large number of descriptive circulars and corps of 
girls to distribute same; and 

(c) Represented, through use of contract forms, circulars, or other printed 
matter, and through their said agents and field representatives, that the 
radios to be distributed were ‘Majestic’ ; 

Facts being said lottery plan or scheme, thus distributed by it, was not a sales 
promotion plan to get their products before purchasing public, but scheme 
to dispose thereof to retailers, they did not redeem keys returned by par- 
ticipating retailers as above set forth, or return to such retailers all or 
substantial part of the money paid by them, nor furnish envelopes, nor 
supply circulars or girls to distribute same as above set forth, but 
demanded and received substantial deposit upon a retailer’s agreement to 
participate, shipped prize merchandise, paraphernalia, and devices C. O. D. 
without inspection by retailer before full payment, radios were inferior to 
the genuine “Majestic,” as well and fayorably known to the purchasing 
public, and were “gyp” products, and return of their money to demanding 
retailers upon discovery of aforesaid misrepresentations was refused and 
not forthcoming ; 

With effect of causing many retailers erroneously to believe that aforesaid rep- 
resentations were true, and of causing a substantial portion thereof to 
participate in such plan and purchase merchandise from them because of 
such erroneous belief, and of thereby diverting substantial trade in such 
commerce to them from their competitors who truthfully represent their 
merchandise and sales plans; to their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Standard 
Distributors, Inc., a corporation, and Louis H. Gellar, an individual, 
hereinafter referred to as respondents, have been and are using un- 
fair methods of competition in commerce, as “commerce” is defined 
in said act of Congress, and it appearing to said Commission that 
a proceeding by it in respect thereof would be in the public inter- 


STANDARD DISTRIBUTORS, INC., ET AL. 1207 
1205 Complaint 


est, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrapH 1. The respondent, Standard Distributors, Inc., is a 
corporation organized and operating under the laws of the State 
of New York. The respondent, Louis H. Gellar, an individual, is 
president of the respondent corporation, and manages and directs 
its policies and practices. Both respondents have their principal 
place of business located at 114 E. 32 St., in the city of New York, 
in the State of New York. 

The respondents are now and for more than one year last past 
have been engaged in the business of distributing and selling radios 
and food beaters and mixers and have also been engaged in selling 
lottery schemes to retail merchants located at points in the various 
States of the United States. They cause and have caused their said 
products and merchandising plan, when so sold, to be transported 
from their principal place of business in the city of New York, State 
of New York, and distributed to purchasers thereof located in other 
States of the United States at their respective places of business. 
There is now, and has been for more than one year last past, a con- 
stant current of trade and commerce by said respondents, in such 
products and merchandising plan, between and among the States of 
the United States, and in the District of Columbia. In the course 
and conduct of their said business, respondents are in competition 
with other corporations, firms, partnerships, and individuals en- 
gaged in the manufacture, sale, and distribution of radios, food 
beaters and mixers, cards, trade cards, discount cards, premium cards, 
coupons, trading stamps, and merchandising plans, in commerce be- 
tween and among the various States of the United States, and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
the respondents sell and distribute to retail merchants located at 
various points throughout the United States, radios and food beaters 
and mixers, and, in connection therewith, sell and distribute to such 
merchants a lottery scheme and sales plan, whereby said radios and 
food beaters and mixers are distributed among the customers of such 
merchants by chance. Respondents sell and distribute to such mer- 
chants the paraphernalia and devices necessary to the carrying out of 
said lottery scheme and the distribution of said merchandise by 
chance, a part of which is a large number of keys, usually 4,500, 
and a padlock. One of said keys is distributed by the merchants to 
customers with each purchase of a given amount of merchandise, 
usually 25¢ worth. When a fixed number of said keys, usually the 
entire number furnished by the respondents, have been distributed 
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among the customers of the merchants, the keys so distributed are 
collected by the merchant and fitted into the said padlock. Two of 
the keys so distributed will fit the padlock, and to the holders of each 
of these two keys the merchant delivers a radio or food beater and 
mixer, as the case may be, furnished by the said respondents. Said 
radios and food beaters and mixers are thus distributed to the cus- 
tomers of said retail merchants by lottery, gift enterprise, or game 
of chance. 

Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its said radios and food 
beaters and mixers in accordance with the plan hereinabove set forth. 
The use by the respondents of said method in the distribution of its 
said radios and food beaters and mixers, and the sale of said radics 
and food beaters and mixers by and through the use thereof, is a 
practice contrary to the established public policy of the United States, 
and contrary to the laws of many of the States of the United States, 
and because of said facts many competitors of said respondents are 
unwilling to offer for sale or sell their merchandise so as to involve a 
game of chance, and such competitors refrain therefrom. 

Many retail merchants who are prospective purchasers of radios 
and food beaters and mixers are attracted by the element of chance 
involved in respondents’ sales method as above described, and are 
thereby induced to purchase respondents’ merchandise, and partici- 
pate in said plan, in preference to the same or similiar merchandise 
from respondents’ competitors, who do not use the same or equivalent 
methods in selling or distributing their merchandise. 

Par. 8. The use of the method above set forth by the respondents 
has a tendency and capacity unfairly to divert to the respondents, 
because of the use of said lottery or game of chance, trade and com- 
merce from their competitors who do not use the same or equivalent 
methods; to exclude from said trade all competitors who are unwil- 
ling to and who do not use the same or equivalent methods; to lessen 
competition in said trade, and to tend to create a monopoly of said 
trade in respondents and such other competitors who use the same 
or equivalent methods; and to deprive the purchasing public of the 
benefits of free competition in said trade. The use of said methods 
by the respondents has the tendency and capacity unfairly to elimi- 
nate from said trade all actual competitors, and to exclude therefrom 
all potential competitors who do not adopt and use said method, or 
any method involving a game of chance or the sale of a chance to 
win radios or food beaters and mixers by chance, because such method. 
is contrary to the public policy of the United States or to the laws of 
many of the States of the United States, or because they are of the 
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opinion that such method is detrimental to public morals and to the 
morals of the persons among whom said chances are distributed, or 
because of any or all of said reasons. 

Par. 4. In the course and conduct of their business, as aforesaid, 
respondents represent to retailers that the lottery plan or scheme as 
above set out is a sales promotion plan, devised by the respondents to 
get their radios and food beaters and mixers before the public, and 
that the retailer participating in the plan may do so without cost, 
in that the respondents “sell” such retailer the plan, including the 
merchandise given as a prize, at a price which is equivalent to one 
cent per key for the keys furnished, and represent that they, when 
the prize merchandise has been distributed, will pay to the retailer 
the sum of one cent for each key returned to the respondents for 
refund, thereby returning to the retailer all of the money paid to the 
respondents, if all of the keys are returned, and that the retailer 
thereafter will have the agency for, and receive a commission on the 
sales of, respondents’ radios and food beaters and mixers distributed 
in the particular territory where the retailer is located. Respondents 
further represent that they will furnish envelopes within which the 
customers of the retailer are to place their keys, and upon which they 
are to place their names and addresses, to be returned to the retailer 
so that the keys may be fitted into the padlock, thus securing for the 
retailer and respondents a list of prospective purchasers of radios 
and food beaters and mixers. Respondents further represent that 
they will supply to the retailer five thousand circulars descriptive of 
the plan, and will furnish a corps of girls to distribute such circulars. 
Respondents represent and imply that the radios to be distributed 
are “Majestic” radios, a trade name for radios manufactured by 
Grigsby-Grunow Company, and well and favorably known to the 
purchasing public, and a radio that is preferred by a substantial 
portion of the purchasing public to radios not of an established 
brand or sold under a recognized trade name. 

Par. 5. In truth and in fact, the lottery plan or scheme so distrib- 
uted by the respondents is not a sales promotion plan to get their 
products before the purchasing public, but is a scheme to dispose of 
their said products to retailers, for the respondents fail and refuse 
to redeem the keys returned to them by retailers participating in the 
plan at the rate of one cent each, and to return to such retailers all, 
or a substantial part, of the money paid the respondents. In truth 
and in fact, the respondents do not furnish envelopes in which the 
keys are to be placed and returned to the retailers by customers, nor 
do they supply to retailers five thousand circulars and a corps of girls 
to distribute such circulars. The radios distributed by the respond- 
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ents are not the brand of radios known to the purchasing public as 
“Majestic” radios, but are inferior to “Majestic” radios and of the 
type that is commonly known and referred to as a “gyp” radio, which 
means a radio not manufactured and distributed by a reputable and 
responsible concern. 

Retailers have no opportunity to learn, prior to the time of full 
payment of the money to the respondents for their participation in 
the plan, that the representations made by the respondents in regard 
to the envelopes, circulars, and brand of radios furnished are not true, 
for respondents demand and receive a substantial deposit at the time 
the retailer agrees to participate in the plan, and the prize merchan- 
dise, paraphernalia, and devices used in the plan are shipped to the 
retailer cash on delivery, and full payment is made by the retailer 
before inspection. Respondents fail and refuse to return to retailers 
the moneys paid when discovery of the misrepresentations of the 
respondents is made, and a demand is made upon the respondents for 
such refund. 

Par. 6. The aforesaid representations and implications of the 
respondents are false and misleading, and have the tendency and 
capacity to, and do, cause many retailers erroneously to believe that 
said representations are true, and cause a substantial portion of such 
retailers to participate in said plan and to purchase merchandise 
from the said respondents, because of such erroneous belief, thereby 
unfairly diverting substantial trade in said commerce to the respond- 
ents from their competitors, who truthfully represent their merechan- 
dise and sales plans, to the injury of said competitors in said com- 
merce, and to the injury of the public. 

Par. 7. The acts, practices, and methods of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and the 
respondents’ said competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Frnprnes As To THE Facrs, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 19th day of February 1937, issued 
and served its complaint in this proceeding upon respondents, Stand- 
ard Distributors, Inc., a corporation, and Louis H. Gellar, an indi- 
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vidual, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint (the respondents never having filed answer 
thereto), a stipulation as to the facts was entered into by and between 
the respondents and W. T. Kelley, Chief Counsel for the Commis- 
sion, by which it was agreed that, subject to the approval of the Com- 
mission, the statement of facts so agreed upon should be taken as the 
facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint or in opposition thereto; and by 
which stipulation it was further agreed that the Commission might 
proceed upon said statement of facts to issue its report stating its 
findings as to the facts (including inferences which it might draw 
from the said stipulated facts) and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of arguments or the filing of briefs. Said stipulation as to the facts 
has been duly filed in the office of the Commission and approved by it. 
Thereafter the proceeding came on for final hearing before the Com- 
mission on said complaint, and the statement of facts as agreed upon 
in lieu of testimony, briefs and argument having been waived, and the 
Commission having duly considered the same and being fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

Paracrapu 1. The respondent, Standard Distributors, Inc., is a 
corporation organized and operating under the laws of the State of 
New York. The respondent, Louis H. Gellar, an individual, is 
president of the respondent corporation, and manages and directs its 
policies and practices. Both respondents have their principal place 
of business located at 114 E. 32nd Street, in the city of New York, 
in the State of New York. 

The respondents are now, and for more than one year last past 
have been, engaged in the business of distributing and selling radios, 
food beaters and food mixers and have also been engaged in selling 
lottery schemes in connection with the sale of said products to retail 
merchants located at points in various States of the United States. 
They cause and have caused their said products and merchandising 
plan, when so sold, to be transported from their principal place 
of business in the city of New York, State of New York, and dis- 
tributed to purchasers thereof located in other States of the United 
States at their respective places of business. There is now, and has 
been for more than one year last past, a constant current of trade 
and commerce by said respondents, in such products and merchandis- 
ing plan, between and among the States of the United States, and 
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in the District of Columbia. In the course and conduct of their said 
business, respondents are in competition with other corporations, 
firms, partnerships, and individuals engaged in the manufacture, 
sale, and distribution of radios, food beaters and food mixers, and 
also engaged in the manufacture of cards, trade cards, discount 
cards, premium cards, coupons, trading stamps, and merchandising 
plans, in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
the respondents sell and distribute to retail merchants located at 
various points throughout the United States, radios, food beaters 
and food mixers, and, in connection therewith, sell and distribute 
to such merchants a lottery scheme and sales plan, whereby said 
radios, food beaters and food mixers are distributed among the cus- 
tomers of such merchants by chance. Respondents sell and dis- 
tribute to such merchants the paraphernalia and devices necessary 
to the carrying out of said lottery scheme and the distribution of 
said merchandise by chance, a part of which is a large number of 
keys, usually 4,500, and a padlock. One of said keys is distributed 
by the merchants to customers with each purchase of a given amount 
of merchandise, usually 25¢ worth. Since on or about May 1, 1936, 
the said sales promotion plan and the form of contract incident 
thereto was changed so as to provide that the retail merchant pur- 
chasing said sales promotion plan would distribute said keys to 
customers without additional charge. When a fixed number of 
said keys, usually the entire number furnished by the respondents, 
have been distributed among the customers of the merchants, the 
keys so distributed are collected by the merchant and fitted into the 
said padlock. Two of the keys so distributed will fit the padlock, 
and to the holders of each of these two keys the merchant delivers a 
radio, food beater, or food mixer, as the case may be, furnished by 
the said respondents. Said radios, food beaters, and food mixers 
are thus distributed to the customers of said retail merchants by 
lottery, gift enterprise, or game of chance. 

Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale or distribution of its said 
radios, food beaters and food mixers in accordance with the plan 
hereinabove set forth. The use by the respondents of said method in 
the sale and distribution of its said radios, food beaters and food 
mixers is a practice of the sort that is contrary to the established 
public policy of the United States, and contrary to the laws of many 
of the States of the United States, and because of said facts many 
competitors of said respondents are unwilling to offer for sale or 
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sell their merchandise so as to involve a game of chance, and such 
competitors refrain therefrom. 

Many retail merchants who are prospective purchasers of mer- 
chandising plans and sales promotion plans are attracted by the ele- 
ment of chance involved in respondents’ sales method as above de- 
scribed, and are thereby induced to purchase respondents’ merchan- 
dise, and participate in said plan, in preference to purchasing the 
same or similar merchandise and in preference to purchasing or using 
other merchandising or sales promotion plans from respondents’ com- 
petitors, who do not use the same or equivalent methods in selling or 
distributing their merchandise. 

Par. 3. The use of the method above set forth by the respondents 
has a tendency and capacity unfairly to divert to the respondents, 
because of the use of said lottery or game of chance, trade and com- 
merce from their competitors who do not use the same or equivalent 
methods, to exclude from said trade all competitors who are unwill- 
ing to and who do not use the same or equivalent methods, to lessen 
competition in said trade, and to tend to create a monopoly of said 
trade in respondents and such other competitors who use the same or 
equivalent methods, and to deprive the purchasing public of the 
benefits of free competition in said trade. The use of said methods 
by the respondents has the tendency and capacity unfairly to elimi- 
nate from said trade all actual competitors, and to exclude therefrom 
all potential competitors who do not adopt and use said method, or 
any method involving a game of chance or the sale of a chance to win 
radios, food beaters or food mixers by chance, because such method 
is contrary to the public policy of the United States or to the laws of 
many of the States of the United States or because they are of the 
opinion that such method is detrimental to public morals and to the 
morals of the persons among whom said chances are distributed, or 
because of any or all of said reasons. 

Par. 4. In the course and conduct of respondents’ business, as afore- 
said, the agents and field representatives of the said respondents, in 
the course of their employment have from time to time represented to 
retailers that the lottery plan or scheme as above set ont is a sales 
promotion plan, devised by the respondents to get their radios, food 
beaters and food mixers before the public, and that the retailer par- 
ticipating in the plan may do so without cost, in that the respondents 
“sell” such retailer the plan, including the merchandise given as a 
prize, at a price which is equivalent to one cent per key for the keys 
furnished, and represent that respondents, when the prize merchan- 
dise has been distributed, will pay to the retailer the sum of one cent 
for each key returned to the respondents for refund, thereby return- 
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ing to the retailer all of the money paid to the respondents, if all of 
the keys are returned, and that the retailer thereafter will have the 
agency for, and receive a commission on the sales of, respondents’ 
radios, food beaters and food mixers distributed in the particular ter- 
ritory where the retailer is located. Respondents’ said agents and 
field representatives, in the course of their employment further repre- 
sent that respondents will furnish envelopes within which the cus- 
tomers of the retailers are to place their keys, and upon which they 
are to place their names and addresses, to be returned to the retailer 
so that the keys may be fitted into the padlock, thus securing for the 
retailer and respondents a list of prospective purchasers of radios, 
food beaters, and food mixers. Respondents’ said agents and field 
representatives, in the course of their employment, further represent 
that respondents will supply to the retailer five thousand circulars 
descriptive of the plan, and will furnish a corps of girls to distribute 
such circulars. 

Respondents further represent through the use of contract forms, 
circulars, and other printed matter, and through their agents and 
field representatives that the radios to be distributed are “Majestic” 
radios. Said word “Majestic” is a trade name for radios manufac- 
tured by Grigsby-Grunow Company, which are well and favorably 
known to the purchasing public, and preferred by a substantial por- 
tion of the purchasing public to radios not of an established brand 
or sold under a recognized trade name. 

Par. 5. In truth and in fact, the lottery plan or scheme so distrib- 
uted by the respondents is not a sales promotion plan to get their 
products before the purchasing public, but is a scheme to dispose of 
their said products to retailers. The respondents do not redeem the 
keys returned to them by retailers participating in the plan at the 
rate of one cent each, and do not return to such retailers all, or a 
substantial part, of the money paid the respondents. In truth and 
in fact, the respondents do not furnish envelopes in which the keys 
are to be placed and returned to the retailers by customers, nor do 
they supply to retailers 5,000 circulars and a corps of girls to distrib- 
ute such circulars. The representations made by the respondents in 
regard to the envelopes, circulars and brand of radios furnished are 
not true, for respondents demand and receive a substantial deposit 
at the time the retailer agrees to participate in the plan, and the 
prize merchandise, paraphernalia, and devices used in the plan are 
shipped to the retailer cash on delivery, and full payment is made 
by the retailer before inspection. 

The radios distributed by the respondents are not the brand of 
radios known to the purchasing public as “Majestic,” manufactured 
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by Grigsby-Grunow Company. Said so-called “Majestic” radios are 
inferior to the real MAJESTIC radios manufactured by the Grigsby- 
Grunow Company and are of the type that is commonly known as a 
“oyp” radio, which means a radio not manufactured and distributed 
by a reputable and responsible firm. 

Respondents fail and refuse to return to retailers the moneys paid 
when discovery of the misrepresentations of the said respondents’ 
agents and field representatives is made, and a demand is made upon 
the respondents for such refund. 

Par. 6. The aforesaid misrepresentations of respondents’ said 
agents and field representatives are false and misleading, and have 
the tendency and capacity to, and do, cause many retailers erroneously 
to believe that said representations are true, and cause a substantial 
portion of such retailers to participate in said plan, and to purchase 
merchandise from the said respondents, because of such erroneous 
belief, thereby unfairly diverting substantial trade in said commerce 
to the respondents from their competitors, who truthfully represent 
their merchandise and sales plans, to the injury of said competitors in 
said commerce, and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Standard 
Distributors, Inc., a corporation, and Louis H. Gellar, an individual, 
are to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
raission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission (the respondents never 
having filed answer thereto), and the agreed Stipulation of Facts 
entered into between the respondents herein, Standard Distributors, 
Ine., a corporation, and Louis H. Gellar, an individual, and W. 'T. 
Kelley, Chief Counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondents 
herein findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondents have 
violated the provisions of an Act of Congress, approved September 
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96, 1914, entitled “An Act to create a Federal T rade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Standard Distributors, Inc., a 
corporation, its officers, representatives, agents, and employees, and 
the respondent, Louis H. Gellar, individually, and as president of the 
aforesaid Standard Distributors, Inc., in connection with the sale, 
offering for sale, or distribution of radios, food beaters, food mixers, 
or other articles of merchandise in interstate commerce, cease and 
desist from: 

1. Furnishing, supplying, or selling any device or paraphernalia 
which is to be used, or which may be used, in the distribution of said 
articles of merchandise to the public by means of lottery scheme, lot- 
tery sales plan, game of chance, or gift enterprise ; 

2. Furnishing, supplying to, or selling retail merchants parapher- 
nalia and devices, a part of which is a large number of keys and a 
padlock, one of which said keys is to be distributed by said merchants 
to each of their customers with the purchase of a given amount of 
merchandise, and when a fixed number of such keys has been so dis- 
tributed, said keys are to be collected by the said merchant and fitted, 
or tried to be fitted, into the said padlock, a small number of which 
keys only will fit or unlock said padlock, the holders of such keys being 
entitled to receive and to be given without additional charge one of 
said radios, food mixers, food beaters, or other articles of merchandise. 

It ts further ordered, That the respondent, Standard Distributors, 
Inc., a corporation, its officers, representatives, agents, and employees, 
and the respondent, Louis H. Gellar, individually, and as president of 
the aforesaid Standard Distributors, Inc., in connection with the sale, 
offering for sale, or distribution of merchandising and sales promo- 
tion plans or lottery schemes, cease and desist from: 

1. Supplying to, or placing in the hands of, retail merchants, de- 
vices or paraphernalia which are to be used, or which may be used, 
to promote or increase the local sales of such retail merchandise by 
means of a lottery, gift enterprise, or game of chance; 

2. Supplying to, or placing in the hands of retail merchants, a pad- 
lock and a number of keys, a small number of which keys only will 
unlock said padlock for use, or which are to be used, for increasing 
the sales of said retail merchants by means of a lottery scheme, gift 
enterprise, or game of chance. 

And tt is further ordered, That the said respondents, Standard Dis- 
tributors, Inc., a corporation, its officers, agents, and employees, and 
Louis H. Gellar, individually and as president of the aforesaid Stand- 
ard Distributors, Inc., in connection with the sale and offering for 
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sale by them of radios in interstate commerce, do forthwith cease and 
desist from : 

Representing, through use of the word “Majestic” as a brand name 
for radios, or through any other means of device, or in any other 
manner, that the radios offered for sale and sold by them are “Majestic” 
radios, or are made by Grigsby Grunow Company, until and unless 
they ave actually offer for sale and sell “Majestic” radios made by 
Grigsby Grunow Company. 

And it is hereby further ordered, That the said respondents shall 
within 60 days from the date of the service upon them of this order 
file with this Commission a report, in writing, setting forth the manner 
and form in which they shall have complied with this order. 
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HOGAN ADVERTISING COMPANY, TRADING AS THE 
SENDOL COMPANY 


COMPLAINT, FINDINGS, AND ORDDPR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2881. Complaint, July 24, 1936—Decision, May 1}, DIST 


Where a corporation engaged in the sale and distribution of a proprietary med- 
icine designated and known as “Sendol” and as alleged remedy for colds, 
headaches, and pains; in advertising the same in newspapers, magazines, 
pamphlets, by radio, and through testimonials and otherwise— 

(a) Falsely represented that said product was a safe medicine to administer 
in all cases and was a safe remedy to give to children; and 

(b) Falsely represented that it was effective and reliable in all cases of muscular, 
rheumatic or neuralgic aches and pains, and afforded quick relief in all 
cases of headaches, colds, aches or pains, and was an efficacious remedy in 
cases of nervousness or nervous exhaustion ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into the erroneous belief that said representations were true, and with 
result that consuming public, as a direct consequence of mistaken and erro- 
neous beliefs induced by such false and misleading statements and represen- 
tations, purchased substantial volume of its said product, and trade was 
unfairly diverted to it from those of its competitors engaged in sale and 
distribution of products prepared for and sold as remedies for colds, head- 
aches, and muscular aches and pains, and who truthfully advertise and 
represent the therapeutic value, and the effects to be derived from the use 
of, their said products ; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr, DeWitt T, Puckett for the Commission. 
Mr. Terence M. O'Brien, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission. 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that the Hogan Adver- 
tising Company, a corporation, doing business under the firm name 
and style of the Sendol Company, hereinafter referred to as the 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 


1 Order published, as modified, as of May 29, 1937. 
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be im the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Hogan Advertising Company is a corporation, or- 
ganized and existing under the laws of the State of Missouri, and 
trading and doing business under the firm name of the Sendol Com- 
pany, with its office and principal place of business located at Room 
129 Coates Building, 1008-1010 Walnut Street, in the city of Kansas 
City and State of Missouri. Respondent is now and for more than 
one year last past has been engaged in the sale and distribution, in. 
constant course of trade and commerce between and among the various 
States of the United States and the District of Columbia, of a pro- 
prietary medicine, designated “Sendol,” an alleged remedy for colds, 
headaches, and pains. In the course and conduct of its business re- 
spondent causes said medicine, when sold, to be transported from its 
place of business in the State of Missouri, into and through various 
other States of the United States to the purchasers thereof located 
in other States of the United States and the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent is now and for more than one year last past has been in 
substantial competition with other corporations, individuals, part- 
nerships, and firms engaged in the business of manufacturing and 
selling remedies and proprietary medicines in commerce between and 
among the various States of the United States and the District of 
‘Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, by 
means of statements and testimonials, published in magazine and 
newspaper advertisements, pamphlets, folders, labels, radio broad- 
casting, and otherwise, respondent falsely makes to the general public 
the following and many other similar and equivalent statements and 
representations with reference to the efficacy and therapeutic value of 
its said product and its effect upon the users thereof: 

You will like the quick, pleasant action of Sendol and the effective way in 
which it starts to work to give quick relief from a simple cold, ache or pain... 
Sendol soothes tired, overworked, frayed neryes, and one or two tablets give 


relief in just a few minutes. 
It dissolves almost instantly in the stomach and starts to work immediately 


to give relief from simple colds, as well as simple headaches, muscular rheumatic 


and neuralgic aches and pains. 
Sendol dissolves almost instantly in the stomach—and the relief is immediate. 


They are perfectly safe to take or to give—even to children. 

They are safe—pleasant—effective—reliable. . 

In truth and in fact said statements and representations were and 
are false and misleading, in that said “Sendol” is not a safe medicine 
to give or to take in all cases, and is not a safe medicine to give to 
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children ; it is not effective and reliable in cases of muscular rheumatic 
or neuralgic aches and pains; it does not afford quick relief in all 
cases of headaches, colds, aches or pains and it is not an efficacious 
remedy in cases of nervousness or nervous exhaustion. Said prepara- 
tion contains aspirin and digitalis and is therefore not safe to 
administer to all persons or to children. 

There are among the competitors of respondent, as mentioned in 
paragraph 1 hereof, dealers and distributors of products similar in 
kind and purpose, who do not in any way misrepresent the efficacy or 
therapeutic value of their products. 

Par. 4. The above and foregoing representations as to the thera- 
peutic value and effects of its product as set forth in paragarph 3 
hereof in the course of its advertising, offering for sale and selling 
its product in commerce as aforesaid, have the capacity and tendency 
to and do mislead and deceive the purchasing public into the erro- 
neous belief that said product is an effective remedy for the treatment 
or relief of headaches, colds, aches and pains and have the capacity 
and tendency to and do induce the said purchasing public, acting in 
such erroneous belief, to purchase respondent’s product, thereby 
diverting trade to the respondent from those of its competitors who 
do not misrepresent the efficacy and therapeutic value of their prod- 
uets, and in this way respondent does substantial injury to com- 
petition in interstate commerce. 

Par. 5. The above acts and things done or caused to be done by the 
respondent corporation were and are each and all to the prejudice of 
the public and of respondent’s competitors, and constitute unfair 
methods of competition in interstate commerce within the meaning 
and intent of Section 5 of “An Act to create a Federal Trade Com- 
mission, to define’ its powers and duties, and for other purposes,” 
approved September 26, 1914, 


Report, Frnpines as To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on July 24, 1936, issued, and on July 27, 
1936, served, its complaint in this proceeding upon respondent, Hogan 
Advertising Company, a corporation, trading as The Sendol Com- 
pany, charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondent’s answer, the Com- 
mission, by order entered herein, granted respondent’s motion for per- 
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mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of the complaint to be true and 
waiving the taking of further evidence and all other intervening pro- 
cedure, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and the substi- 
tute answer, filing of briefs having been waived and no request having 
been made for oral argument, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Hogan Advertismg Company, is a 
Missouri corporation, doing business under the firm name of The 
Sendol Company. Its place of business is at Room 129 Coates 
Building, 1008-1010 Walnut Street, Kansas City, Mo. 

It is now and for more than one year last past has been, engaged 
in the sale and distribution of a proprietary medicine designated 
and known as “Sendol,” an alleged remedy for colds, headaches, and 
pains. When orders are received for Sendol, respondent causes said 
product to be shipped and transported from its place of business in 
Kansas City, Mo., to the purchasers thereof located in various States 
of the United States other than the State of Missouri and in the 
District of Columbia. 

At all times since respondent has been in said business there have 
been other corporations, and firms and individuals, hkewise engaged 
in the sale and distribution of products prepared for and sold ag 
remedies or treatments for colds, headaches, and pains, in commerce 
among and between the various States of the United States and in 
the District of Columbia. Respondent, in the sale and distribution 
of its product, is in competition with such other corporations, firms 
and individuals in such commerce. 

Par. 2. The respondent advertises its said product in newspapers, 
magazines, pamphlets, by radio, through testimonials, and otherwise. 

Representative of its advertising claims are the following: 

You will like the quick, pleasant action of Sendol and the effective way which 
it starts to work to give quick relief from a simple cold, ache or pain . . . Sendol 
soothes tired, overworked, frayed nerves, and one or two tablets give relief in 


just a few minutes. 
It dissolves almost instantly in the stomach and starts to work immediately 
to. give relief from simple colds, as well as simple headaches, muscular rheu- 


matic and neuralgic aches and pains. 
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Sendol dissolves almost instantly in the stomach—and the relief is immediate. 

They are perfectly safe to take or to give—eyven to children. 

They are perfectly safe to take or to give—even to children. 

The representations set forth above are untrue in that Sendol is 
not a safe medicine to administer in all cases and is not a safe remedy 
to give to children; it is not effective and reliable in cases of muscu- 
lar rheumatic or neuralgic aches and pains; it does not afford quick 
relief in all cases of headaches, colds, aches or pains and it is not an 
efficacious remedy in cases of nervousness or nervous exhaustion. 

Par. 3. The false and misleading statements and misrepresenta- 
tions made by respondent, in its said advertising, as to the thera- 
peutic value and effects of its said product, have the capacity and 
tendency to mislead and deceive and have misled and deceived a 
substantial portion of the purchasing public into the erroneous be- 
lief that said representations are true. As a direct consequence of 
the mistaken and erroneous beliefs induced by the false and mis- 
leading statements and representations above referred to, the con- 
suming public has purchased a substantial volume of respondent’s 
product and as a result thereof, trade has been unfairly diverted to 
the respondent from those of its competitors, hkewise engaged in 
the business of selling and distributing products prepared for and 
sold as remedies for colds, headaches, and muscular aches and pains, 
who truthfully advertise and represent the therapeutic value of 
and the effects to be derived from the use of their said products. As 
a result thereof substantial Injury has been and is now being done 
by respondent to competition, in commerce, among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent Hogan Adver- 
tising Company, trading as The Sendol Company, are to the preju- 
dice of the public and of respondent’s competitors, and constitute 
untair methods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST ! 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 


Published, as modified, as of May 29, 1937, 


THE SENDOL CO. 1223 


1218 Order 


herein on May 11, 1937, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Hogan Advertising Company, 
a corporation, doing business under the firm name and style of The 
Sendol Company, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale and distribution of a 
product now known as “Sendol,” or any product containing the same, 
or substantially the same, ingredients, sold under that name, or 
any other trade name, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing that said 
product : 

1. Is a safe medicine to give or to take in all cases; 

2. Is a safe medicine to give to children; 

3. Is an effective and reliable remedy in cases of muscular, rheu- 
matic or neuralgic aches and pains; 

4. Affords quick relief in all cases of headaches, colds, aches or 
pains; 

5. Is an effective remedy for nervousness or nervous exhaustion, 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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MAURICE WILLENS, DOING BUSINESS UNDER THE FIRM 
NAME AND STYLE OF MUSHROOM GROWERS OF 
AMERICA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914. 


Docket 2952. Complaint, Oct. 20, 1936—Decision, May 15, 1937. 


Where an individual engaged in promoting sale of mushrocm spawn, in com- 


petition with others selling such products in interstate commerce, or with 
legitimate trade associations of growers, or with those who do not repre- 
sent that such products may be grown in any idle space about the home 
or raised there in small quantities with tremendous financial returns, or 
make other representations as hereinafter set forth— 


(a) Represented, through trade name “Mushroom Growers of America,” and 


(bv) 


featuring thereof in his correspondence, advertisements, and trade litera- 
ture, and as signature to correspondence and circulars, together with sig- 
nature by “Managing Director,’ and through use of such name on cards 
issued to persons making their initial purchase from him, certifying such 
person was entitled to the benefits of “our Growers Service Bureau at all 
times,” and requesting such person, whenever a problem presented itself, 
“to communicate with us and we will give you the best possible advice,” 
without charge, and through statement in correspondence, advertisements 
and trade literature to the effect that “Your M. G. A. membership card en- 
titles you to the prompt and efficient advisory service of the M. G. A. Sery- 
ice Bureau entirely without cost to you,” that business operated by him 
was a large and substantial organization or trade association of many 
persons, mutually cooperating with each other in the industry in growing 
and marketing mushrooms, and that it maintained a staff of expert per- 
sonnel who might be consulted for advice as to technical questions arising 
in connection with said industry, facts being it was not such an organiza- 
tion, was not incorporated, had no board of directors or managing director, 
and was simply a firm name or style adopted by individual in question to 
induce members of public to patronize such individual under false impres- 
sion that they were dealing with a bona fide trade organization or associa- 
tion, and neither said individual nor any of his employees were expert 
in growing mushrooms or competent to give technical advice concerning 
the same; and 

Represented that mushrooms might easily be grown in any idle space in 
or about the home and without unpleasant odors, and that such growing was 
a simple and highly remunerative industry in which anyone might success- 
fully engage for profit without previous experience or technical skill, and 
that there was a shortage on the market of mushrooms and amateurs might 
make a fortune or a substantial profit, through such statements, among 
others, as “Almost any vacant, idle space about your home can be quickly 
and inexpensively converted into an ideal Mushroom bed. * * *,” “Just 
a few dollars will get you well on your way to success,” “Almost any 
vacant space yields big money in mushroom growing,’ “* * * one of the 
SIMPLEST and most REMUNERATIVE of industries * * *,7 “* * * 
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so simple and easy that almost any person * * * can become a suc- 
cessful Mushroom Grower,” “A DIGNIFIED BUSINESS FOR WOMEN 
ALSO * * #*,” “M. G A. Mushroom beds emit no unpleasant odor,” 
facts being there is no unusual demand for mushrooms, production thereof 
by amateur growers at home is not highly remunerative and has not been 
so financially to professional growers for a number of years, mushrooms 
cannot be successfully raised in any idle space, ete., or simply and readily 
grown without experience, but growing thereof is a matter involving con- 
siderable care and experience, and cannot be carried on without odor and 
is not such an undertaking aS many women would care to engage in, and 
statements and representations above set forth and indicated were otherwise 
false and misleading; 

With effect of misleading and deceiving a substantial portion of the purchas- 
ing public into the erroneous belief that all said representations were true, 
and into purchase of said individual’s mushroom spawn in reliance thereon,. 
and with result that said individual increased his own sales of said prod- 
uct, thus dishonestly promoted, advertised or represented, and thereby less- 
ened market for similar products sold by other growers, merchants or 
dealers who truthfully represented nature, advantage or expectant financial 
returns from planting such spawn or desirability of becoming mushroom 
growers, and also their true size and character as commercial concerns 
through their trade or corporate name or style, and trade was unfairly 
diverted to said individual from competitors engaged in sale of similar 
product and who truthfully represented nature of their firm or corporate 
structure or that of the mushroom business or desirability of becoming such 
growers or demand for such products and financial returns obtainable by 
growing same; to the substantial injury of the purchasing public and of 
competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves and Mr. John L. Hornor, trial 


examiners. 
Mr. James M. Hammond for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Maurice 
Willens, an individual, doing business under the firm name and style 
of Mushroom Growers of America, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapn 1. Respondent, Maurice Willens, is an individual doing 
‘business under the firm name and style of Mushroom Growers of 
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America, with his office and principal place of business at 431 North 
Clark St., Chicago, Ill. He is now, and has been, for more than one 
year last past, engaged in the business of promoting the sale of mush- 
room spawn through the medium of the trade name Mushroom Grow- 
ers of America, and in shipping said mushroom spawn, when sold, 
to the purchasers thereof, some located in the State of Illinois, and 
others located in various other States of the United States and in 
the District of Columbia. There is now, and has been for more than 
one year last past, a constant current of trade and commerce by 
respondent in the aforesaid mushroom spawn between and among the 
various States of the United States. In the course and conduct of his 
business the respondent is now, and has been, in substantial competi- 
tion with other persons, and with corporations, firms, and partner- 
ships, likewise engaged in the sale of mushroom spawn in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, and for more than one year last past, the re- 
spondent herein, in soliciting the sale of and selling his mushroom 
spawn in commerce, as herein set out, represents in his correspondence, 
advertisements, and trade literature that his business is the: 


MUSHROOM GROWERS OF AMERICA 


Respondent also causes his letters, correspondence, and circulars to 
be executed in this manner: 


Very truly yours, 
MUSHROOM GROWERS OF AMERICA, 


By 


Managing ‘pirectar 
Respondent also causes cards to be issued to each person on making 
his initial purchase from him, reading as follows: 
NO ee Non-Transferable 
THE MUSHROOM GROWERS OF AMERICA 
This is to certify that: 


Is entitled to the benefits of our Growers Service Bureau at all times. When- 
ever a problem presents itself you are requested to communicate with us and 
we will give you the best possible advice. No charge is made for this Service. 


Detteds 2< fen ee ee ee 193__ 
(Signed) _——— 


‘ Managing Director. 
431-435 No. Clark St., Chicago, Tl. 
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Respondent also states in his correspondence, advertisements, and 
trade literature, among other things, that: 

Your M. G. A. membership card entitles you to the prompt and efficient 
advisory service of the M. G. A. Service Bureau entirely without cost to you. 

Said statements serve as representations on the part of the 
respondent, Maurice Willens, to a substantial portion of the purchas- 
ing public that his said firm, Mushroom Growers of America, is a 
large and substantial organization or trade association of many 
persons mutually cooperating with each other in the industry of 
growing and marketing mushrooms, and that said association main- 
tains a staff of expert personnel who may be consulted for advice as 
to technical questions arising in connection with this industry. 

In truth and in fact, respondent’s firm name and style, “Mush- 
room Growers of America,” is not an association or trade organi- 
zation of many individual growers or producers of mushrooms, is 
not incorporated, has no board of directors or managing director; 
but is simply a firm name or style adopted by the said respondent, 
Maurice Willens, an individual, for the purpose of inducing members 
of the public to patronize him under the false impression that they 
are dealing with a bona fide trade organization or association, and 
neither respondent nor any employee is an expert in growing mush- 
rooms or competent to give technical advice concerning the same. 

Par. 3. In the course and conduct of his business as described in 
paragraph 1 hereof, and for more than one year last past, the 
respondent herein, in soliciting the sale of and in selling his 
mushroom spawn in commerce as herein set out, states in his corre- 
spondence, advertisements, or trade literature, among other things, 
that: 

Almost any vacant, idle space about your home can be quickly and in- 
expensively converted into an ideal Mushroom bed. Any cellar, garage or 
shed is suitable. Consequently just a few dollars will get you well on your 
way to success. 

YOUR CELLAR, SHED, GARAGE, ATTIC—OR ANY OTHER VACANT, 
IDLE SPACE—WILL MAKE AN IDHAL PLACE FOR YOUR MUSHROOM 
BEDS. 

Almost any vacant space yields big money in mushroom growing. 

Mushroom growing, one of the SIMPLEST and most REMUNERATIVE of 
industries, is almost unknown in the United States. 

Earn big money at home! Raise Mushrooms in your basement, cellar, garage, 
idle places. Large Companies require tons of mushrooms daily for Mushroom 
Soup. ; 

The growing of Mushrooms is so simple and easy that almost any person 
in any walk of life can become a successful Mushroom Grower. 

You will find that it does not take very long to become a big, successful 
operator in this business, if you apply yourself to it, for the rudiments of 
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Mushroom Growing under M. G. A.’s competent guidance can be mastered 
very quickly. 

It’s easy to grow and market Mushrooms for profit the M. G. A. way. Any 
man or woman ean conduct this paying business right at home. 

THE MUSHROOM GROWERS OF AMERICA INVITES YOU TO SHARE 
IN THE PROFITS OF AN UNUSUALLY WELL-PAYING INDUSTRY. 

No other method of establishing a steady, worthwhile income can be so 
readily undertaken as Mushroom Growing. * * * No other business offers 
a more unlimited opportunity for quick expansion. 

There is a fortune in Mushrooms. 

Thus you see, lack of personal experience is no handicap in this amazing 
business if you put yourself under the guidance of competent, sympathetic 
advisors. 

A DIGNIFIED BUSINESS FOR WOMEN ALSO. Many women also are 
searching for remunerative and pleasant employment and what can be more 
dignified than Mushroom Growing? It is clean work and there is nothing 
menial about it. 

M. G. A. Mushroom beds emit no unpleasant odor. 

Said statements serve as representations on the part of respondent 
to a substantial portion of the purchasing public that there is a 
tremendous demand for mushrooms and that the respondent’s mush- 
room spawn will produce extraordinary financial remuneration to 
growers thereof, and that said spawn may be planted in any idle 
space about the home; that said mushroom growing may be accom- 
plished without odors; that it is an easy and pleasant occupation 
and may be successfully accomplished by persons of no experience 
whatsoever. 

In truth and in fact, there is no unusual demand for mushrooms, 
and the production of mushrooms by amateur growers at home in 
small beds is not highly remunerative financially. Mushrooms can- 
not be successfully raised in any idle space about the home, but can 
only be grown in properly constructed places kept at a definite 
temperature, ventilated in a precise manner, accompanied by the 
exclusion of light. The raising of mushrooms cannot be accom- 
plished without disagreeable odors, as the preparation of the beds 
involves the use of a compost made from manure. Mushrooms can- 
not be successfully grown without experience, as production requires 
a high degree of technical skill. It is not an easy and pleasant 
occupation, due to the hard work and disagreeable odor incident to 
preparing the compost, erecting the beds, and the constant care and 
attention required in Se ee the temperature, humidity, and 
ventilation. 

Par. 4. There are among the competitors of respondent, as set 
forth in paragraph 1 hereof, other individuals, firms, corporations, 
or partnerships who do sell fihchwoed! spawn in interstate commerce 
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or who are legitimate trade associations of mushroom growers, or 
who do not represent that mushrooms may be grown in any idle 
space about the home, or that mushrooms can be raised in small 
quantities at home with tremendous financial returns, and in the 
other ways set forth in paragraphs 2 and 3 hereof. 

Par. 5. The acts and practices of respondent in using a firm name 
or style calculated to falsely induce the public to believe that re- 
spondent’s business, conducted under the name of Mushroom Grow- 
ers of America is, in fact, a trade organization or association of 
bona fide mushroom growers, and in falsely representing and ad- 
vertising that there is a tremendous demand for mushrooms, and 
that they may be grown in any idle space about the home, to the 
great financial advantage of the person so doing; that the raising 
of mushrooms may be accomplished without odors in the home; that 
the same are easy to plant and grow without any experience or 
technical skill; that respondent is personally an expert in the growing 
of mushrooms, and maintains personnel skilled in advising custom- 
ers how to raise mushrooms, are all calcuated to mislead and deceive, 
and have, and have had, the capacity, tendency and effect of mis- 
leading and deceiving, and have misled and deceived, a substantial 
portion of the purchasing and consuming public into the erroneous 
belief that all of said representations are true and into the purchase 
of respondent’s mushroom spawn, in reliance on said representations. 

By means of these false and misleading representations, made to 
the purchasing public as above described, respondent has increased 
his own sales of said mushroom spawn, so dishonestly promoted, ad- 
vertised, or represented, thereby lessening the market for similar 
spawn sold by other growers, merchants, or dealers, who truthfully 
represent the nature, advantage, or expectant financial return from 
planting or the disirability of becoming mushroom growers, and 
their true size and character as commercial concerns, by their trade 
or corporate name or style. 

As a result thereof, trade is unfairly diverted to the respondent 
from competitors engaged in the sale in interstate commerce of simi- 
lar mushroom spawn, who truthfully represent the true nature of 
their firm or corporate structure, or the true nature of the mushroom 
business, or the desirability of becoming mushroom growers, or the 
demand for mushrooms, and the financial returns obtainable thereby. 
Further, as a result thereof, substantial injury has been and is being 
done by respondent to the purchasing public and to competition in 
commerce among and between the various States of the United States 
and the District of Columbia. 
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Par. 6. The above:and foregoing acts, practices, and representa- 
tions of the respondent have been and are all to the prejudice of the 
public and respondent’s competitors, as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and in- 
tent of Section 5 of an Act of Congress entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Revort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 20, 1936, issued ana served its 
complaint in this proceeding upon respondent, Maurice Willens, an 
individual doing business under the firm name and style of Mush- 
room Growers of America, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and cther evidence in support 
of the allegations of said complaint were introduced by James M. 
Hammond and Eugene Carmichael, Jr., attorneys for the Commis- 
sion, before William C. Reeves and John L. Hornor, examiners for 
the Commission, theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. 

Thereafter, the respondent filed a motion to withdraw his answer 
to the complaint theretofore filed with the Commission under date 
of November 24, 1936, and submitted a substitute answer admitting 
all the material allegations of the complaint to be true. The Com- 
mission, by order entered herein, has granted respondent’s request 
for permission to withdraw his original answer and to substitute 
therefor his answer admitting all the material allegations of the 
complaint to be true, and waiving the taking of further evidence 
and all other intervening procedure, which substituted answer was 
duly filed in the office of the Commission. 

Thereafter this proceeding regularly came on for final hearing 
before the Commission on the said complaint, and the substitute an- 
swer thereto, the testimony and other evidence, briefs having been 
waived, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 
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Paracrapy 1. Respondent, Maurice Willens, is an individual doing 
business under the firm name and style of Mushroom Growers of 
America, with his office and principal place of business at 431 North 

lark Street, Chicago, Il. He is now, and has been for more than 
one year last past, engaged in the business of promoting the sale 
of mushroom spawn through the medium of the trade name, Mush- 
room Growers of America, and in shipping said mushroom spawn, 
when sold from his aforesaid place of business, to the purchasers 
thereof, some located in the State of Illinois, and others located in 
various other States of the United States and in the District of Co- 
Iumbia. There is now, and has been for more than one year last 
past, a constant current of trade and commerce by respondent in 
the aforesaid mushroom spawn between and among the various 
States of the United States. In the course and conduct of his busi- 
ness, the respondent is now and has been in substantial competition 
with other persons, and with corporations, firms, and partnerships 
likewise engaged in the sale of mushroom spawn in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, and for more than one year last past, the re- 
spondent herein, in soliciting the sale of and selling his mushroom 
spawn in commerce, as herein set out, causes his correspondence, ad- 
vertisements, and trade literature to conspicuously display his said 
trade name as follows, to wit: 


MUSHROOM GROWERS OF AMERICA 


Respondent also causes his letters, correspondence, and circulars to 
be executed in this manner: 


Very truly yours, 
MUSHROOM GROWERS OF AMERICA, 


By , 
Managing Director. 
Respondent also causes cards to be issued to each person on making 
his initial purchase from him, reading as follows: 
No Non-Transferable 


THE MUSHROOM GROWERS OF AMERICA 


This is to certify that: 


Is entitled to the benefits of our Growers Service Bureau‘ at all times. When- 
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ever a problem presents itself you are requested to communicate with us and 
we will give you the best possible advice. No charge is made for this service. 
Dated) es!) eee See 19352 


Managing Director. 

481-435 No. Clark St., Chicago, Ill. 

Respondent also states in his correspondence, advertisements, and 
trade literature, among other things, that: 

Your M. G. A. membership card entitles you to the prompt and efficient 
advisory service of the M. G. A. Service Bureau entirely without cost to you. 

Said statements serve as representations on the part of the respond- 
ent, Maurice Willens, to a substantial portion of the purchasing pub- 
lic that his said firm, Mushroom Growers of America, is a large and 
substantia! organization or trade association of many persons mutu- 
ally cooperating with each other in the industry of growing and 
marketing mushrooms, and that said association maintains a staff of 
expert personnel who may be consulted for advice as to technical 
questions arising in connection with this industry. 

“Mushroom Growers of America” is not an association or trade 
organization of many individual growers or producers of mushrooms, 
is not incorporated, has no board of directors or managing director; 
but is simply a firm name or style adopted by the said respondent, 
Maurice Willens, an individual, for the purpose of inducing mem- 
bers of the public to patronize him under the false impression that 
they are dealing with a bona fide trade organization or association. 
Neither respondent nor any of his employees are expert in growing 
mushrooms or competent to give technical advice concerning the 
same. 

Par. 3. In the conduct of his business as described in paragraph 
1 hereof, and for more than one year last past, the respondent 
herein, in selling his mushroom spawn as herein set. out, states in his 
correspondence, advertisements, or trade literature, among other 
things, that: 


Almost any vacant, idle space about your home can be quickly and inex- 
pensively converted into an ideal Mushroom bed. Any cellar, garage or shed is 
suitable. Consequently, just a few dollars will get you well on your way to 
success. 

YOUR CELLAR, SHED, GARAGE, ATTIC—OR ANY OTHER VACANT, 
IDLE SPACE—WILL MAKE AN IDEAL PLACE FOR YOUR MUSHROOM 
BEDS. 

Almost any vacant space vields big money in mushroom growing. 

Mushroom growing, one of the SIMPLEST and most REMUNERATIVE of 
industries, is almost unknown in the United States, 
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Earn big money at home! Raise Mushrooms in your basement, cellar, garage, 
idle places. Large Companies require tons of mushrooms daily for Mushroom 
Soup. 

The growing of Mushrooms is so simple and easy that almost any person 
in any walk of life can become a successful Mushroom Grower. 

You will find that it does not take very long to become a big, successful opera- 
tor in this business, if you apply yourself to it, for the rudiments of Mushroom 
Growing under M. G. A.’s competent guidance can be mastered very quickly. 

It’s easy to grow and market Mushrooms for profit the M. G. A. way. Any 
man or woman can conduct this paying business right at home. 

THE MUSHROOM GROWERS OF AMERICA INVITES YOU TO SHARE 
iN THE PROFITS OF AN UNUSUALLY WELL-PAYING INDUSTRY. 

No other method of establishing a steady, worthwhile income can be so 
readily undertaken as Mushroom Growing. * * * No other business offers 
& more unlimited opportunity for quick expansion. 

There is a fortune in Mushrooms. 

Thus you see, lack of personal experience is no handicap in this amazing busi- 
ness if you put yourself under the guidance of competent, sympathetic advisors. 

A DIGNIFIED BUSINESS FOR WOMEN ALSO. Many women also are 
searching for remunerative and pleasant employment and what can be more 
dignified than Mushroom Growing? It is clean work and there is nothing 
menial about it. 

M. G. A. Mushroom beds emit no unpleasant odor. 

These statements serve as representations on the part of the re- 
spondent to the purchasing public that there is a tremendous demand 
for mushrooms and that the respondent’s mushroom spawn will 
produce extraordinary financial remuneration to growers thereof, and 
that said spawn may be planted in any idle space about the home; 
that said mushroom growing may be accomplished without ordors; 
that it is an easy and pleasant occupation and may be successfully 
accomplished by persons of no experience whatsoever. 

Investigation discloses that there is no unusual demand for mush- 
rooms, and the production of mushrooms by amateur growers at home 
in small beds is not highly remunerative financially. In fact, it has 
not been financially remunerative to professional mushroom growers 
for a number of years as the price of mushrooms has been steadily 
declining and many mushroom growers have become bankrupt. In 
the opinion of one expert, who testified in this case, no amateur 
could possible pay $5.00 per one-quart unit for spawn, the price 
charged by the respondent for sufficient to plant fifty square feet 
as against fifty cents per quart unit paid by professional growers for 
the same spawn and hope to make money on his product even if a 
snecessful crop were grown. Although the bulk of respondent’s 
business was in the $5.00 unit class he also made other offers for the 
sale of his spawn such as $10.25 for sufficient to plant 200 square feet, 
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but the price was in every instance entirely exorbitant as compared 
with the price paid therefor by commercial growers with whom the 
amateur would be obliged to compete in the sale of his product. 
Mushrooms cannot be successfully raised in any idle space about the 
home, but can only be grown in properly constructed places kept at 
a definite temperature, ventilated in a precise manner, accompanied 
by the exclusion of light. The great majority of people would 
not care to have a bed of manure in their attics or other places in 
their homes, and the conversion of a garage or basement into a satis- 
factory location for mushroom growing would usually entail con- 
siderable expense due to the cost incident to remodeling to secure 
maintenance of the correct temperature and ventilation. Mushroom 
growing cannot be considered a year-round occupation due to the 
necessity of maintaining a constant temperature of from 48 to 65 
degrees Fahrenheit during the four months’ period from the time 
the bed is planted to completion of the growing period. This could 
not readily be accomplished during the summer months while during 
the winter months, in most sections, heat would be required. The 
raising of mushrooms cannot be accomplished without disagreeable 
odors, as the preparation of the beds involves the use of a compost 
made from manure which is highly odoriferous and which requires 
thirty days to decompose and prepare. Many women would not care 
to undertake the preparation of this compost. Mushrooms cannot be 
successfully grown without experience, as production requires a high 
degree of horticultural skill and is one of the most difficult of all 
crops to raise. It is not an easy and pleasant occupation, due to the 
hard work and disagreeable odor incident to preparing the compost, 
erecting the beds, and the constant care and attention required in 
regulating the temperature, humidity, and ventilation. 

Par. 4. There are among the competitors of respondent, as set forth 
in paragraph 1 hereof, other individuals, firms, corporations, or 
partnerships who do sell mushroom spawn in interstate commerce 
or who are legitimate trade associations of mushroom growers, or 
who do not represent that mushrooms may be grown in any idle 
space about the home, or that mushrooms can be raised in small 
quantities at home with tremendous financial returns, and who do not 
make the other representations set forth in paragraphs 2 and 8 hereof. 

Par. 5. The acts and practices of the respondent in using a firm 
name or style calculated to falsely induce the public to believe that 
his business, conducted under the name of Mushroom Growers of 
America is a trade organization or association of bona fide mush- 
room growers, and in falsely representing and advertising that there 
is a tremendous demand for mushrooms, and that they may be grown 
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in any idle space about the home, to the great financial advantage 
of the person so doing; that the raising of mushrooms may be 
accomplished without odors in the home; that the same are easy to 
plant and grow without any experience or technical skill; that 
respondent is personally an expert in the growing of mushrooms; 
and that respondent maintains personnel skilled in advising cus- 
tomers how to raise mushrooms. are all calculated to mislead and 
deceive, and have, and have had, the capacity, tendency and effect 
of misleading and deceiving, and have misled and deceived a sub- 
stantial portion of the purchasing and consuming public into the 
erroneous belief that all of said representations are true and into 
the purchase of respondent’s mushroom spawn, in reliance of said 
representations. 

By means of these false and misleading representations, made to 
the purchasing public as above described, respondent has increased 
his own sales of said mushroom spawn, so dishonestly promoted, 
advertised, or represented, thereby lessening the market for similar 
spawn sold by other growers, merchants, or dealers, who truthfully 
represent the nature, advantage, or expectant financial return from 
planting mushroom spawn or the desirability of becoming mushroom 
growers, and their true size and character as commercial concerns, 
by their trade or corporate name or style. 

As a result thereof, trade is unfairly diverted to the respondent 
from competitors engaged in the sale in interstate commerce of 
similar mushroom spawn, who truthfully represent the true nature 
of their firm or corporate structure, or the true nature of the mush- 
room business, or the desirability of becoming mushroom growers, or 
the demand for mushrooms, and the financial returns obtainable by 
growing mushrooms. Further, as a result thereof, substantial injury 
has been and is being done by respondent to the purchasing public 
and to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Maurice 
Willens, an individual doing business under the firm name and style 
of Mushroom Growers of America, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the testimony and 
other evidence taken before William C. Reeves and John L. Hornor, 
examiners of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and upon a substitute 
answer filed herein on May 18, 1937, admitting all the material alle- 
gations of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties and for other purposes.” 

It is ordered, That the respondent, Maurice Willens, as an in- 
dividual and doing business under the firm name and style of Mush- 
room Growers of America, or under any other trade name, his repre- 
sentatives, agents, and employees in connection with the offering for 
sale, sale and distribution of mushroom spawn in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Representing, through the use of any trade name, or through the 
use of any purported membership cards issued to his customers, or 
through any other means or device, or in any manner, that the busi- 
ness operated by him is a cooperative, or other, trade association or 
is other than a private business: 

2. Representing, in any manner, that said business is larger in size 
and scope than it actually is or that he maintains a staff of mushroom 
experts when such is not the case ; 

3. Representing in any manner that mushrooms may be easily grown 
in any idle space in or about the home; that mushroom growing is 
a simple and highly remunerative industry; that any person can 
successfully grow mushrooms for profit without previous knowledge, 
experience or technical skill; that there is a shortage of mushrooms 
on the market; that amateurs may make a fortune, or substantial 
profits, m growing mushrooms; that the business of mushroom grow- 
ing may be accomplished without unpleasant odors. 

It is further ordered, That the respondent shall, within 30 days 
after the service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has comphed with this order. 
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JOSEPH H. SELD, TRADING AS SELD LEATHER 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2636. Complaint, Nov. 20, 1935—Decision, May 17, 1937 


Where an individual engaged in the manufacture and sale of certain leather 
products made from cheap and inferior leathers having the general ap- 
pearance of “chamois,” in competition with manufacturers of similar prod- 
ucts who do not in any wise designate same as “chamois” or associate 
said word with some other descriptive word, and with manufacturers who 
make and sell the skin of the chamois antelope or oil-tanned skin of the 
sheep, and truthfully do represent their said products as “ chamois ”— 

Represented, through designations “ Pigskin Chamois,” “ Pigskin Chamois Se- 
leco,” ‘Chamois, Rose Brand,” and ‘“ Genuine Pigskin Chamois,” in adver- 
tisements, price lists, letterheads, invoices, and in other ways, that said 
products were “chamois,” notwithstanding the fact they were not made 
from the skin of the practically extinct chamois antelope nor from the 
oil-dressed and suede-finished flesher or undersplit of sheepskin, and were 
not, as commercially now known, chamois, and would not serve as a satis- 
factory substitute for such sheepskin as thus known; 

With effect of misleading and deceiving purchasers of aforesaid products 
into belief that they were chamois, as hereinabove set forth, and to pur- 
chase same in such erroneous belief, and of placing in the hands of dealers 
and retailers means of misleading and deceiving aforesaid public, and of 
unfairly diverting trade to him from competitors who do not misrepresent 
their products; to the substantial injury of substantial competition in 
commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Charles F. Diggs, trial examiner. 


Mr. James M. Hammond for the Commission. 
Mr. H. Andrew Schlusberg, of Gloversville, N. Y., for respondent. 


ComPLAINtT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Come 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Joseph 
H. Seld, an individual, doing business under the firm name and style 
of Seld Leather Company, hereinafter referred to as respondent, 
has been and now is using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to 


1238 FEDERAL TRADE COMMISSION DECISIONS 
Complaint pi Ne ied WG 


the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapn 1. The respondent herein, Joseph H. Seld, is an indi- 
vidual, doing business under the firm name and style of Seld Leather 
Company, with his office and principal place of business in the city 
of Gloversville, N. Y. He is now, and has for more than one 
year last past been engaged in the business of manufacturing cer- 
tain leather products, designated by him as “Pigskin Chamois,” 
“Pigskin Chamois Seleco,” “Chamois, Rose Brand,” “Genuine Pig- 
skin Chamois,” “Carpincho Splits,” “Peccary Splits,’ “Deerskin 
Splits,” “Buckskin Splits,” and other cheap and inferior leather 
products having the general appearance of “chamois,” some of which 
are marked “chamois” or have the word “chamois” used as a de- 
scriptive word or part of a trade name or designation in connection 
with their selling and marking, and in the sale thereof between and 
among the various States of the United States and in the District of 
Columbia, shipping such products, or causing same to be shipped 
when sold, from respondent’s place of business in the State of New 
York to the purchasers thereof, some located in the State of New 
York and others located in the other States of the United States 
and in the District of Columbia, and there is now, and has been 
for more than one year last past, a constant current of trade and 
commerce by respondent in the aforesaid leather products. In the 
course and conduct of his business respondent is now, and for more 
than one year last past has been in substantial competition with 
other individuals and with corporations, firms, and partnerships en- 
gaged in the sale and distribution of leather products between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondent, in selling and offering for sale his aforesaid 
leather products between and among the various States of the United 
States and in the District of Columbia, now represents, and for more 
than one year last past has represented, through the designation of 
his leather products hereinbefore mentioned, by advertisements, price 
lists, letterheads, invoices, and in other ways, that the aforesaid 
leather products are inane Chamois has its origin in the name 
of an European antelope, the skin of which is made into a soft, pliable 
leather which is used in the manufacture of gloves and for the polish- 
img of silver and metals. The chamois antelope is now practically 
extinct, and its skin is no longer an article of commerce, At the 
present and for a long time last past, the word “chamois” as com- 
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mercially known is used to designate the inner part of a sheepskin, 
which when oil dressed is a very soft and pliable product sold com- 
mercially under the name of “chamois.” Said product is likewise 
valuable for polishing and cleaning purposes, possessing particularly 
the power of quickly absorbing moisture and returning thereafter, 
when dried, to its original softness and pliable quality. The only 
trade name and designation given to the skin of a chamois antelope 
and to oil dressed sheepskin is the word “chamois,” and the word 
“chamois” means to the retail trade and to the public either the skin 
of a chamois antelope or the oil-tanned skin of a sheep. 

Par. 3. In truth and in fact, the leather products dealt in by the 
respondent, as described in paragraph 1 herein, and represented by 
him as set out in paragraphs 1 and 2 to be chamois, are not in 
fact the skin of the chamois antelope or the oil-tanned skin of the 
sheep, but are articles manufactured from pigskin, peccary, carpincho, 
and skins other than oil-tanned sheepskin or the chamois antelope, 
and have the same general appearance but not the peculiar qualities 
or properties of articles known to the public and trade, and properly 
designated as “chamois.” 

Par. 4. The use by the respondent of the aforesaid designations of 
its leather products, and of other similar designations, and of the 
advertisements, letterheads, invoices, and price lists described in 
paragraph 2 hereof, has the capacity and tendency to mislead and 
deceive, and has misled and deceived purchasers of the aforesaid 
products of respondent into the belief that such products are chamois, 
to wit: the skin of the chamois antelope or the oil-tanned skin of 
the sheep, and to purchase such products of respondent in such erro- 
neous belief, and has placed, and places in the hands of dealers and 
retailers the means of misleading and deceiving the purchasing 
public. 

Among the competitors of respondent mentioned in paragraph 1 
hereof, are manufacturers of leather products similar to those made 
and sold by respondent, but who do not in any wise designate such 
products as “chamois.” There are also, among such competitors, 
manufacturers who manufacture and sell the skin of the chamois 
antelope or the oil-tanned skin of the sheep, and who truthfully 
represent their said products as “chamois.” By the aforesaid acts 
and practices of respondent, trade is unfairly diverted by respondent 
from its competitors, who do not misrepresent their products, whereby 
substantial injury is being done and has been done by respondent 
to substantial competition in interstate commerce. 
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Par. 5. That the above methods, actions, and practices of the re- 
an aes are all to the prejudice of the public and to respondents 
competitors and constitute unfair methods of competition in inter- 
state commerce within the intent and meaning of ‘Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 


and for other purposes.” 


Report, Frxpincs As TO tHE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on November 20, 1935, issued and 
served its complaint in this proceeding upon respondent Joseph H. 
Seld, an individual trading under the firm name and style of Seld 
Leather Company, charging him with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After issuance of the said complaint and filing of respondent’s 
answer thereto, testimony and other evidence in support of the 
allegations of the complaint were introduced by James M. Hammond, 
attorney for the Commission before Millard F. Hudson and Charles 
F. Diggs, examiners for the Commission, theretofore duly designated 
by it; and in opposition to the allegations of the complaint by H. 
Andrew Schlusberg, attorney for the respondent; and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer 
thereto, the testimony and other evidence and brief in support of 
the complaint, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent herein, Joseph H. Seld, is an in- 
dividual doing business under the firm name and style of Seld 
Leather Combaie. with his office and principal place of business in 
the city of Gloversville, N. Y. He has been engaged for several years 
in the manufacture and sale of certain leather products made from 
leathers variously designated by him as “Pigskin Chamois,” “Pig- 
skin Chamois Seleco,’ “Chamois, Rose Bee ” “Genuine Pion 
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Chamois,” and from other cheap and inferior leathers having the 
general appearance of “chamois.” He ships said products, or causes 
the same to be shipped, when sold, from his place of business in the 
State of New York to the purchasers thereof, some located in the 
State of New York and others located in other States of the United 
States and in the District of Columbia. There is now, and has been 
for more than one year last past, a constant current of trade and 
commerce by respondent in the aforesaid leather products among 
and between the various States of the United States. In the course 
and conduct of his business, respondent is now, and for more than 
one year last past has been, in substantial competition with other in- 
dividuals and with corporations, firms, and partnerships likewise 
engaged in the sale and distribution of leather products in commerce: 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Respondent, in selling and offering for sale his aforesaid 
leather products between and among the various Svates of the United 
States and in the District of Columbia, now represents, and for more 
than one year last past has represented, through the designation of 
his leather products hereinbefore mentioned, by advertisements, 
price lists, letterheads, invoices, and in other ways, that the afore- 
said leather products are chamois. Chamois has its origin in the 
name of an European antelope, the skin of which was made into a 
soft, pliable leather which was used in the manufacture of gloves 
and for the polishing of silver and metals. The chamois antelope, 
however, has become practically extinct, and its skin is no longer an 
article of commerce. At the present and for a long time last past, 
the word “chamois” as commercially known is used to designate the 
inner part of a sheepskin, which when oil-dressed is a very soft and 
pliable product sold commercially under the name of “chamois.” It 
is defined in the Dictionary of Leather Terminology, published by a 
Joint Committee appointed by the Tanners Council of America func- 
tioning in conjunction with Committee members representing other 
branches of the leather goods industry, as follows: 

Chamois Leather. A soft leather originally made from the skins of the 
Alpine antelope, or chamois, now practically extinct, but at the present time 
from the fleshers or under-split of sheepskin, oil-dressed, suede-finished, prin- 
cipally used for cleaning and polishing purposes and for gloves. “White 
Chamois” is a flesher tanned by a formaldehyde and alum process. 

The same work describes the term “Flesher” used in the above 
definition, as follows: 


Flesher. Term used to describe a suede-finished flesh side or undercut of a 
sheepskin, split before tanning. 


1242 FEDERAL TRADE COMMISSION DECISIONS 
Findings PD id BEB 


Chamois, so manufactured and tanned from sheepskin as described 
above, is valuable for polishing and cleaning purposes. It possesses 
the peculiar power of quickly absorbing moisture and returning 
thereafter when dried to its original soft and pliable quality. The 
skin of the Chamois or Alpine antelope became exhausted for com- 
mercial purposes over forty years ago. Tanners, in their search for 
a substitute, discovered that the inner splits of sheepskin tanned 
by the oil process produced a skin possessing approximately the same 
qualities. Sheepskin so tanned has been in use for many years and 
is the article now known commercially as “chamois.” During the 
course of the hearings held in connection with this case, a number of 
old and experienced tanners were summoned for the purpose of de- 
fining the present meaning of the term “chamois.” None of them 
had ever seen a real Chamois antelope skin. All defined the term 
“chamois” in the same manner, as set out in the Dictionary of Leather 
Terminology quoted above. 

Par. 3. Tests were made of the respondent’s products at the United 
States Bureau of Standards and it was found that they would not 
serve as a satisfactory substitute for oil-tanned sheepskin, as chamois, 
because they will not absorb water with facility and will not return 
when dry to their original soft and phable quality. A number of 
practical automobile and window washers of many years’ experience 
appeared and testified that these scientific conclusions were true; that 
the article known to and used by them as “chamois” was sheepskin 
manufactured as described in the Dictionary of Leather Terminology 
quoted above; that they had tried to use leather similar to respond- 
ent’s product but that it would not give satisfactory results. The 
testimony taken shows that the general public does not know what 
a chamois skin as now known is made from, so that the use of a 
descriptive word such as “Pigskin” or “Carpincho” in connection 
with the word “Chamois” is entirely uninformative. 

Par. 4. The use by the respondent of the aforesaid designations 
for his leather products, and of other similar designations and of 
the advertisements, letterheads, invoices and price lists described in 
paragraph 1 hereof, has the capacity and tendency to mislead and 
deceive, and has misled and deceived purchasers of the aforesaid 
products of respondent into the belief that such products are chamois, 
to wit: the skin of the chamois antelope or the oil-tanned flesher or 
under-split of sheepskin and to purchase such products of respondent 
in such erroneous belief, and has placed and places in the hands of 
dealers and retailers the means of misleading and deceiving the pur- 
chasing public. 
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Among the competitors of respondent mentioned in paragraph 1 
hereof, are manufacturers of leather products similar to those made 
and sold by respondent, who do not in any wise designate such prod- 
ucts as “chamois” or associate the word “chamois” with some other 
descriptive word. There are also, among such competitors, manu- 
facturers who manufacture and sell the skin of the chamois antelope 
or the oil-tanned skin of the sheep and who truthfully represent 
their said products as “chamois.” By the aforesaid acts and practices 
of respondent, trade is unfairly diverted to respondent from his 
competitors, who do not misrepresent their products, whereby sub- 
stantial injury is being done and has been done by respondent to 
substantial competition in interstate commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondent Joseph H. 
Seld, an individual trading under the firm name and style of Seld 
Leather Company are to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Conimis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, testimony and other evidence taken before Millard F. 
Hudson and Charles F. Diggs, examiners for the Commission, and 
theretofore duly designated by it, in support of the allegations of 
said complaint and in opposition thereto, brief in support of the com- 
plaint, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, Joseph H. Seld, an individual 
doing business under the firm name and style of Seld Leather Com- 
pany, his representatives, agents, and employees in connection with 
the offering for sale, sale and distribution of leather products, do 
forthwith cease and desist from: 

Using the word “chamois,” alone, or in conjunction with any 
other word or words, in any manner whatever, to describe, designate, 
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or refer to leather products not made (1) from the skin of the 
Alpine Antelope or Chamois, or (2) from the fleshers or under-split 
of sheepskin, oil-dressed and suede-finished, provided, however, 
leather products made from the fleshers or under-split of sheepskin 
tanned by a formaldehyde and alum process may be designated as 
“white chamois.” 

It is hereby further ordered, That the respondent shall within 30 
days from the date of the service upon him of this order file with this 
Commission his report in writing stating the manner and form in 
which he shall have complied with this order. 


UDGA, ING., ET AL. 1245 


Complaint 


In THe Marrer or 


UDGA, INCORPORATED, AND WILLIAM FRASER AND 
MARY FRASER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2830. Complaint, June 2, 1936—Decision, May 17, 1937 


Where a corporation and an individual, principal, if not sole, stockholder thereof 
and director and in control of its business practices and sales policies, 
engaged in the offer and sale of a stomach tablet designated “Udga Treat- 
ment,” for use in treating stomach ulcers and other stomach ailments and 
diseases caused, or reputedly caused, by hyperacidity, in advertising their 
said product in various newspapers, trade magazines and other periodicals 
of interstate circulation, and in letters and copies of purported testimonials, 
and other matter forwarded to prospective customers throughout the various 
States and in the District of Columbia— 

Represented, as aforesaid, that their said treatment would cure such ulcers, 
gastritis, indigestion, dyspepsia, and various other stomach ailments and 
diseases, including those caused, or reputedly caused, as above set forth, 
through such statements as “Stomach Ulcers—Thousands of sufferers, many 
eases of years’ standing, after using the Udga Treatment report amazing 
recovery. * * * highly recommended for ulcers, severe, chronic gas- 
tritis, acidosis, dyspepsia, indigestion * * *,” ete., and through numerous 
other statements of like tenor and effect, facts being that said tablets could 
not cure the yarious ailments and diseases represented by them, and ma- 
jority of persons who gave testimonials were not capable of diagnosis and 
were not registered physicians and could not affirmatively state that afore- 
said treatment effected cures of diseases from which they suffered ; 

With result of misleading and deceiving members of the purchasing public into 
the false belief that such representations were true, and of inducing such 
members to buy substantial quantities of its product, and, as a result thereof, 
of unfairly diverting trade to them from competitors who do not falsely 
advertise or represent the capacity of the pills or other medicines vended 
by them to cure ailments and diseases hereinbefore indicated; to the injury 
of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Ur. William C. Reeves, trial examiner. 

Mr. Alden S. Bradley for the Commission. 

Sanborn, Graves, Appel, Andre & Morton, and Mr, John C. 
DeCourcey, of St. Paul, Minn., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federai 
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Trade Commission, having reason to believe that Udga Incorporated, 
and William Fraser and Mary Fraser, individuals, hereinafter re- 
ferred to as respondents, have been and now are using unfair methods 
of competition in commerce as “commerce” is defined in said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Udga Incorporated, is a corporation, 
existing under and by virtue of the laws of the State of Minnesota, 
having its principal office and place of business in St. Paul, Minn. 
Respondents, William Fraser and Mary Fraser, respectively, are 
individuals having their offices and principal places of business in 
St. Paul, Minn. 

Par. 2. Respondent, Udga Incorporated, is the direct successor to 
William Fraser and Mary Fraser, formerly copartners doing busi- 
ness under the firm name and styled Udga Medicine Company, Udga 
Laboratories, and other names similar thereto. Said respondents, 
William Fraser and Mary Fraser, owned and now own virtually all, 
if not all, of the capital stock of respondent corporation, and have 
so owned such stock since the procurement of the charter thereof, 
and have at all times herein related directed and dominated the prac- 
tices and policies of the respondent corporation. 

Par. 3. Respondents, as individuals and as a corporate entity, as 
aforesaid, for a period in excess of six years have been engaged in 
selling and in offering for sale, a stomach tablet designated “Udga 
Treatment,” intended by the respondents and directed by thera to 
be used in the treatment of stomach ulcers, gastritis, indigestion, 
dyspepsia, and various other stomach disturbances, including those 
caused or reputed to be caused by hyperacidity, and in the course and 
conduct of the business of respondents as aforesaid, they have sold 
and transported, and caused to be sold and transported, such stomach 
tablet into and through the various States of the United States and 
the District of Columbia, and have in the manner aforesaid main- 
tained a constant current of trade and commerce in interstate com- 
merce of such commodity. 

Par. 4. In the course and conduct of their said business, respondents 
are now and have been in competition with other corporations, firms 
and individuals likewise engaged in the business of selling, distribut- 
ing and transporting throughout the various States of the United 
States, and the District of Columbia, pills and medicines for the treat- 
ment of the ailments above set forth. 

Par. 5. The respondents in the course and conduet of their business 
advertise and cause to be advertised in various daily newspapers, trade 
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magazines and other periodicals having interstate circulation, and 
have forwarded to prospective or potential customers of respondents 
throughout the various States of the United States and the District 
of Columbia, circulars, letters, and copies of purported testimonials 
seemingly illustrative of the efficacy of the “Udga Treatment,” which 
said statements were and are in part as follows: 


Stomach Ulcers 


Thousands of sufferers, many cases of years’ standing, after using the Udga 
Treatment report amazing recovery. Rids you of pain, vomiting and other dis-- 
comforts at once. No diet. Improvement steady and rapid. The Udga Treat-. 
ment is highly recommended for ulcers, severe, chronic gastritis, acidosis, dys- 
pepsia, indigestion. Guaranteed satisfaction on no pay trial. $1,000 Reward: 
Offers. Write for Free Book on Stomach Sicknesses and letters of praise from, 
former sufferers. Udga Laboratories, 1947 Dakota Building, St. Paul, Minn. 

Read our Affidavit of Truth and $1,000: Reward Offer. You know the old saying 
“The proof of the pudding is in the eating.” Here is proof from men and women 
who have sent us these testimonial letters giving you their own true experiences. 

Stomach Ulcer, gas pains, indigestion victims, why Sniffer? For quick relief, 
get a free sample of Udga, a doctor’s prescription, at your local druggists. 

Respondents have issued numerous other statements of like tenor 
and effect, each and all of which have the tendency and capacity to and 
do, and are by respondents intended to, create in the minds of the 
purchasing public, and in the minds of potential customers, the belief 
that the treatment referred to has a curative value for each and all 
of the afflictions and ailments above set forth. 

Par. 6. The testimonials used by the respondents above referred 
to consist of purported copies of numerous letters, claimed by respond- 
ents to have been received from persons who had taken the “Udga 
Treatment” for various and sundry ailments, and who represent in 
such testimonials that such treatment effected cure of the ailments 
complained of. 

The majority of the persons purporting to have attested the efficacy 
of this remedy are not capable of diagnosis, are not registered physi- 
cians, and cannot affirmatively state the therapeutic or curative value 
of such treatment. 

Par. 7. In truth and in fact the stomach tablet known and desig- 
nated as “Udga Treatment” has no therapeutic or curative value and 
cannot remedy or cure the various ailments or diseases claimed, as 
herein stated. 

Par. 8. There are among competitors of the respondents, persons, 
individuals, firms, copartnerships, and corporations, who sell, offer 
for sale and transport in interstate commerce, pills and other medi- 
cines for the treatment of the ailments hereinabove set forth, who do 
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not falsely represent or exaggerate the therapeutic or curative value 
of the same. 

Par. 9. Each and all of the above acts and practices of the respond- 
ents have a capacity to and do in fact mislead a substantial number 
of the members of the purchasing public into the false belief that the 
use of this treatment will effect a cure of the various diseases herein 
enumerated and referred to, and who, relying upon such belief have 
purchased substantial quantities of such stomach pill. Such acts 
and practices likewise cause a substantial diversion of trade to the 
respondents from competitors of respondents as herein described who 
do not falsely represent the therapeutic or curative value of the pill 
or other medicines vended by them, thereby causing injury to compe- 
tition in interstate commerce. 

Par. 10. The above acts and practices of the respondents are all to 
the injury and prejudice of the public, and to competitors of the 
respondents in interstate commerce, and constitute unfair methods 
of competition in integstate commerce, within the intent and meaning 
of Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur- 
poses,” approved September 26, 1914. 


Report, Frnprn¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission on June 2, 1936, issued and served its com- 
plaint in this proceeding upon the respondent Udga, Incorporated, a 
corporation, and William Fraser and Mary Fraser, individuals, 
charging them with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondents’ answer thereto a 
stipulation as to the facts was entered into by Alden S. Bradley, 
attorney for the Commission, and John C. DeCourcey, attorney for 
the respondents, before William C. Reeves, an examiner of the Com- 
mission theretofore duly designated by it, and said stipulation was 
duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly coming on for consideration 
before the Commission on said complaint, the answer thereto, said 
stipulation as to the facts and brief in support of the complaint; and 
the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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Paracrapu 1. Respondent, Udga, Incorporated, is a corporation ex- 
isting and doing business under the laws of the state of Minnesota 
having its principal office and place of business in St. Paul, Minn. 
Respondent, William Fr aser, is an individual having his Ey 
office and place of business in St. Paul, Minn. Re pondent Mary 
Fraser, died on November 22, 1936. 

Par. 2. Udga, Incorporated: is the direct successor of the copartner- 
ship of William Fraser and Mary Fraser doing business under the 
firm name and style of Udga Medicine Company, Udga Laboratories, 
and similar names. 

Virtually all, if not all, of the capital stock of the respondent cor- 
poration is owned by William Fraser and the estate of Mary Fraser. 
William Fraser directs and dominates the business practices and sales. 
policies of the respondent corporation. 

Par. 3. For a period of more than six years the respondents have 
been engaged in selling and offering for sale a stomach tablet desig- 
nated “Udga Treatment” intended and directed by them to be used in 
the treatment of stomach ulcers, gastritis, indigestion, dyspepsia and 
various other stomach ailments and diseases, including those caused 
or reputed to be caused by hyperacidity. They have, in the conduct 
of their business, sold and transported and caused to be sold and 
transported such stomach tablets from their place of business in the 
State of Minnesota into and through various other States of the 
United States and the District of Columbia to purchasers thereof and 
have maintained a constant current of trade and commerce in such 
commodity in such commerce. 

Par. 4. In the course and conduct of their said business respondents 
are now and have been in competition with other corporations, firms 
and individuals likewise engaged in the business of selling, distribut- 
ing and transporting throughout the various States of the United 
States and the District of Columbia pills and medicines for the treat- 
ment of ailments and diseases similar to those for the treatment of 
which respondents’ product is sold and distributed. 

Par. 5. The respondents in the course and conduct of their business 
advertise and cause to be advertised in various daily newspapers, 
trade magazines and other periodicals having interstate circulation 
and have forwarded to prospective customers throughout the various 
States of the United States and the District of Columbia circulars, 
letters and copies of. purported testimonials and other matter in 
which said advertising matter such statements as the following were 


and are made: 
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Thousands of sufferers, many cases of years’ standing, after using the Udga 
Treatment report amazing recovery. Rids you of pain, yomiting and other dis- 
comforts at once. No diet. Improvement steady and rapid. The Udga Treat- 
ment is highly recommended for ulcers, severe, chronic gastritis, acidosis, dys- 
pepsia, indigestion. Guaranteed satisfaction on no pay trial. $1,000 Reward 
Offers. Write for Free Book on Stomach Sicknesses and letters of praise from 
former sufferers. Udga Laboratories, 1947 Dakota Building, St. Paul, Minn. 

Read our affidavit of Truth and $1000 Reward Offer. You know the old 
saying “The proof of the pudding is in the eating.” Here is proof from men 
and women who have sent us these testimonial letters giving you their own 
true experiences. 

Stomach Ulcer, gas pains, indigestion victims, why suffer? For quick relief, 
get a free sample of Udga, a doctor’s prescription, at your local Druggists. 

Respondents have issued numerous other statements of like tenor 
and effect, each and all of which have the tendency and capacity to, 
and do, and are by respondents intended to, create in the minds of 
the purchasing public, and in the minds of potential customers, the 
belief that said product referred to will cure each and all of the 
ailments and diseases above set forth in paragraph 3. 

Par. 6. The testimonials used by the respondents above referred 
to consist of purported copies of numerous letters, claimed by re- 
spondents to have been received from persons who had taken the 
“Udega Treatment” for various and sundry ailments and diseases and 
who represent in such testimonials that such treatment effected cures 
of the ailments and diseases from which they suffered. 

The majority of persons who gave such testimonials are not capa- 
ble of diagnosis, are not registered physicians and cannot affirma- 
tively state that such treatment effected cures of the ailments and 
diseases from which they suffered. 

Par. 7. The stomach tablet known and designated as “Udga Treat- 
ment” cannot cure the various ailments and diseases as represented 
by the respondents. 

Par. 8. Among the competitors of respondents are individuals, 
firms and corporations who sell and transport in interstate com- 
merce pills and other medicines for the treatment of the ailments 
and diseases described in paragraph 3 hereof and do not misrep- 
resent or exaggerate the capacity of such pills and other medicines 
to cure such ailments and diseases. 

Par. 9. The use by the respondents of the statements and repre- 
sentations described in paragraphs 5 and 6 hereof and other state- 
ments similar thereto in offering for sale and selling such products 
in commerce as herein set out has had and now has the tendency and 
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capacity to and do mislead and deceive members of the purchasing 
public into the false belief that the representations so made are true 
and has induced such members to purchase substantial quantities of 
respondent’s products. As a result thereof trade has been unfairly 
diverted to the respondents from competitors referred to in para- 
graph 8 hereof who do not falsely advertise or represent the capac- 
ity of the pills or other medicines vended by them to cure the ail- 
ments and diseases described in paragraph 3 hereof. In consequence 
thereof injury has been done by the respondents to competition in 
commerce between and among the various States of the United 
States. 
CONCLUSION 


The aforesaid acts and practices of the respondents, Udga, Incor- 
porated, a corporation, and William Fraser, an individual, are to 
the prejudice of the public and of respondents’ competitors and con- 
stitute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents and the record herein including a stipulation as to the facts 
entered into before William C. Reeves, an examiner of the Commission 
theretofore duly designated by it, brief on behalf of the Commission, 
and the Commission having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Udga, Incorporated, a corpora- 
tion, its officers, and William Fraser and their respective representa- 
tives, agents, and employees in connection with the sale and 
distribution in interstate commerce and in the District of Columbia 
of any medicinal tablets now known as “Udga Treatment” or of 
any other medicinal product having substantially the same ingre- 
dients or the same effect sold under that name or under any other name 
forthwith cease and desist from: 

Representing, directly or indirectly, through advertisements, cir- 
culars or testimonials or through any other means or device or in 
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any manner that said medicinal product will cure stomach ulcers, 
gastritis, indigestion, dyspepsia and various other stomach ailments 
and diseases, including those caused or reputed to be caused by 
hyperacidity. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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Syllabus 


In THE MatTrer oF 


THE WATER WORKS VALVE AND HYDRANT GROUP OF 
THE VALVE AND FITTINGS INSTITUTE ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2958. Complaint, Nov. 16, 1936*—Decision, May 18, 1937 


Where a trade organization or group, the members of which were engaged at 
their respective places of business in the manufacture of water-gate valves, 
hydrants, fittings and similar products, and in the sale thereof chiefly to 
towns, cities, and other municipalities, to State Governments and divisions 
thereof, to the Federal Government and divisions thereof, and to State 
and Federal institutions, and which members constituted substantially all 
manufacturers in the United States of such products for water supply 
systems and were originally and still would have been, but for the matters 
and things hereinafter set forth, in price competition with one another; 
certain individuals constituting the governing committee of said organiza- 
tion or group; an individual, as president commissioner of the institute of 
group in question and as administrative officer of the Code Authority 
of the Code of Fair Competition for industry in question; second individual, 
as assistant secretary of said institute and also as administrative oflicer of 
said authority; and the aforesaid members— 

(a) Entered into and carried out an agreement, combination, understanding 
and conspiracy to fix and maintain, and did fix and maintain thereby, 
enhanced uniform delivered prices to be exacted by said members from 
their purchasers of water-gate valves, hydrants, fittings, and similar prod- 
ucts, in commerce between and among the various States and in the Dis- 
trict of Columbia; and in pursuance of their said understanding and 
conspiracy— 

(1) Agreed to and did fix and maintain enhanced uniform delivered prices 
for products in question sold by said members ; 

(2) Agreed to and did divide the United States into zones and fixed and main- 
tained therein enhanced delivered prices to be exacted by the members, as 
above set forth, from the purchasers of their said products ; 

(3) Agreed to and did fix uniform discounts allowed by the members in the 
sale of their said products to jobbers and distributors; and 

(4) Agreed to and did fix and establish uniform delivered prices at which 
jobbers and distributors purchasing their said products from them should 
resell same, and refused to continue selling to such jobbers and distributors 
as refused to or did not resell at enhanced uniform delivered prices as 
fixed; and 

Where the aforesaid officer individuals, to wit, said Institute’s president com- 
missioner and code authority’s administrative officers, acting for and in 
behalf of the others hereinbefore referred to, and for the purpose of accom- 
plishing the aforesaid combination, agreement, ete.— 


1 Amended. 
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(b) Induced certain of such others, by initimidation and persuasion, to raise 
their quoted prices to the uniform enhanced delivered prices fixed, as above 
set forth, by said combination, conspiracy, ete. ; and 

Where a corporation engaged as jobber and distributor of water gate valves, 
hydrants, fittings, and similar products, and the officers thereof— 

(c) Assisted the others hereinbefore set forth in carrying out their said agree- 
ment, combination, understanding, and conspiracy, with full knowledge 
thereof, and thereby became parties thereto; 

With a dangerous tendency to, and with effect of, actually hindering and pre- 
venting price competition in sale and resale, between and among the various 
States and in the District of Columbia, of said various products, of in- 
creasing the prices therefor paid by jobbers and distributors thereof, and 
by towns, cities, and other municipalities, and by State and Federal goy- 
ernments and divisions thereof, and by State and Federal institutions, as 
consequence thereof, and of creating in such various members a monopoly 
in the sale and resale in interstate commerce of aforesaid products and 
of unreasonably restraining interstate commerce therein: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Edward L. Smith for the Commission. 

Donovan, Leisure, Newton & Lumbard, of New York City, and 
Donovan, Bond & Leisure, of Washington, D. C., for The Water 
Works Valve and Hydrant Group, etc., and its governing committee, 
and other respondents, and their officers, and, along with Guggen- 
heimer & Untermyer and Mildred E. Reeves, of Washington, D. C., 
for The Ludlow Valve Manufacturing Co. and its officers, Mr. E. 
Lowry Humes, of Pittsburgh, Pa., for J. Roy Tanner, receiver for 
Pittsburgh Valve Foundry & Construction Co., and Breed, Abbott & 
Morgan, of New York City, for Walworth Co. and its officers. 

Adams, Childs, McKaig & Lukens, of Philadelphia, Pa., for The 
Pittsburgh Valve & Fittings Co. and its officers. 


AMENDED ComMPpLAINT ! 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that the 
parties described in paragraphs 1 and 2 hereof, hereinafter 
referred to as respondents, have been and now are using unfair 
methods of competition in commerce as “commerce” is defined in 
said act, and it appearing to said Commission that a proceeding by 

1BExtended list of respondents, the State of incorporation, place of business and officers 


in paragraph 1 of the complaint, and which appears infra at page 1260, in the findings, is 
omitted in the interest of brevity. 
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it in respect thereof would be to the public interest, hereby issues its 
amended complaint stating its charges in that respect as follows: 

ParacrapuH 1. Respondents Charles H. Becker, Dennis O’Brien, 
Frank A. Miller, Earnest Cochran, and Marshall L. Hough are now 
and have been for more than three years last past the governing 
committee of the Water Works Valve and Hydrant Group of the 
Valve and Fittings Institute, a New York corporation, with its 
principal office and place of business in the city of New York in said 
State. Respondent George V. Denny is and has been for more than 
three years last past president commissioner of said Valve and Fit- 
tings Institute and was from December 15, 1933, or thereabouts until 
June 3, 1935, or thereabouts, an administrative oflicer of the Code 
Authority of the Code of Fair Competition for the Valve and Fit- 
tings Manufacturing Industry approved by the President of the 
United States December 15, 1933, under and by virtue of the National 
Industrial Recovery Act, approved June 16, 1933. Respondent Sam 
G. Moyers is now and has been for more than three years last past 
assistant secretary of the aforesaid Valve and Fittings Institute and 
was from on or about December 15, 1933, until on or about June 3, 
1935, an administrative officer of the Code Authority for the aforesaid 
Code. 

The Water Works Valve and Hydrant Group of the aforesaid 
Valve and Fittings Institute, now is and for more than three years 
last past has been constituted of the following respondent corpora- 
tions, whose respective officers are now and have been for more than 
three years last past the following, such officers being also respondents 
herein: [ Extended list which follows and which is set forth verbatim 
in the findings, infra, at page 1260 and again in the order is here 
omitted in the interest of brevity. | 

Par. 2. Respondent Rundle Spence Company is a corporation or- 
ganized, existing, and doing business under and by virtue of the 
laws of the State of Wisconsin with its principal place of business at 
Milwaukee, in said State. Its officers, respondents herein, are now 
and for more than three years last past have been B. R. Spence, 
president, and Tom M. Spence, secretary-treasurer. It is a subsid- 
iary of respondent The Crane Company, and now and for more than 
three years last past has been engaged as a jobber and distributor 
of water gate valves, hydrants, fittings, and similar products, caus- 
ing the same when sold by it to be transported from its place of 
business in Milwaukee, aforesaid, to the purchasers thereof, some 
located in the State of Wisconsin and others located in various other 
States of the United States and in the District of Columbia. 
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Par. 3. The aforesaid members of the aforesaid Water Works 
Valve and Hydrant Group of the aforesaid Valve and Fittings Insti- 
tute named in paragraph 1 hereof are now and for more than three 
years last past have been engaged at their respective places‘of busi- 
ness in the manufacture of water gate valves, hydrants, fittings, and 
similar products and in the sale thereof, chiefly to towns, cities, and 
other municipalities, to State Governments and divisions thereof, to 
the Federal Government and divisions thereof, and to State and 
Federal institutions. 

In the course and conduct of their business, all of the said re- 
spondents for more than three years last past have caused and still 
cause such water gate valves, hydrants, fittings, and similar products, 
when sold by them to be transported in interstate commerce from 
their respective places of business to, into and through the District 
of Columbia and the various States of the United States other than 
the States in which they respectively have their factories and places 
of business, to the purchasers thereof in such other States and in 
the District of Columbia. 

The said respondents now constitute and for more than three years 
last past have constituted substantially all of the manufacturers in 
the United States of water gate valves, hydrants, and fittings and 
other articles used for water supply systems. The said respondents 
were prior to December 1933, or thereabouts, in competition among 
themselves, as to price, in the sale of water gate valves, hydrants, fit- 
tings, and other similar products between and among various States 
of the United States and in the District of Columbia and but for 
the combination, agreement, understanding, and conspiracy herein- 
after described would have been at all times since December 1933 or 
thereabouts and would now be in such price competition with one 
another. 

Par. 4. In December 1933 or thereabouts, the respondents named 
in paragraph 1 hereof for the purpose of eliminating price competi- 
tion among the aforesaid members of the Water Works Valve and 
Hydrant Group of the aforesaid Valve and Fittings Institute in the 
sale of water gate valves, hydrants, fittings, and other similar articles 
between and among the various States of the United States and in 
the District of Columbia, entered into, and have since carried out and 
are still carrying out an agreement, combination, understanding, and 
conspiracy among themselves to fix and maintain and by which they 
have fixed and maintained enhanced uniform delivered prices to be 
and which have been and are still being exacted by the aforesaid 
members of the Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute from their purchasers of 
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water gate valves, hydrants, fittings, and similar products in com- 
merce between and among the various States of the United States 
and in the District of Columbia. Pursuant to and for the purpose 
of carrying out aforesaid agreement, combination, understanding, 
and conspiracy, the said respondents have, among other things, done 
the following: 

(a) Agreed among themselves to fix and maintain, and pursuant: 
to such agreement have fixed and maintained and still fix and main- 
tain enhanced uniform delivered prices for water gate valves, hy- 
drants, fittings, and similar products sold by the aforesaid members 
of the aforesaid Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute and each of them. 

(6) Agreed to divide and pursuant to such agreement have divided 
the United States into zones in which zones the said respondents 
have by agreement fixed and maintained and still fix and maintain 
enhanced uniform delivered prices exacted by the aforesaid members 
of the aforesaid Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute from their purchasers of 
water gate valves, hydrants, fittings, and similar products. 

(c) Agreed to fix and pursuant to such agreement have fixed and 
still fix uniform discounts allowed by the aforesaid members of the 
aforesaid Water Works Valve and Hydrant Group of the aforesaid 
Valve and Fittings Institute in the sale of water gate valves, hy- 
drants, fittings, and similar products, to their jobbers and distributors. 

(d) Agreed to fix and pursuant to such agreement have fixed and 
established and still fix and establish uniform enhanced delivered 
prices at which jobbers and distributors buying water gate valves, 
hydrants, and fittings and similar products from the aforesaid mem- 
bers of the aforesaid Water Works Valve and Hydrant Group of 
the aforesaid Valve and Fittings Institute should resell the same 
and by agreement have refused to continue selling to jobbers and 
distributors who would refuse to resell or who have not resold at 
the enhanced uniform delivered prices so fixed. 

(e) For the purpose of accomplishing the aforesaid agreement, 
combination, understanding and conspiracy, the aforesaid George 
V. Denny, individually and as president commissioner of the afore- 
said Valve and Fittings Institute and as administrative officer of 
the Code Authority for the Valve and Fittings Manufacturing In- 
dustry, and the aforesaid Sam G. Moyers, individually, and as ad- 
ministrative officer of the Code Authority for the Valve and Fittings 
Manufacturing Industry, acting for and in behalf of the other re- 
spondents named in paragraph 1 hereof, by intimidation and per- 
suasion induced certain of the aforesaid other respondents to raise 
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prices quoted by them to the uniform enhanced delivered prices 
fixed as aforesaid by the aforesaid combination, conspiracy, under- 
standing and agreement. 

Par. 5. Respondent Rundle Spence Company and its respondent 
officers having full knowledge of the agreement, combination, under- 
standing, and conspiracy, described in paragraph 4 hereof assisted 
the other respondents in carrying out such agreement, combination, 
understanding, and conspiracy. By such assistance they became 
parties to the said conspiracy and for that reason are made parties 
respondents herein. 

Par, 6. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public and to the prejudice of the 
competitors of those of the respondents who constitute the aforesaid 
membership of the aforesaid Water Works Valve and Hydrant Group 
of the aforesaid Valve and Fittings Institute; have a dangerous 
tendency to and have actually hindered and prevented price com- 
petition in the sale and resale between and among the various States 
of the United States and in the District of Columbia of water gate 
valves, hydrants, fittings, and similar products; have increased the 
prices of water gate valves, hydrants, fittings, and similar products 
paid by jobbers and distributors thereof and by towns, cities, and 
other municipalities, State Governments and divisions thereof, the 
Federal Government and divisions thereof, State and Federal insti- 
tutions, and consequently by the public; have created in the respond- 
ent members of said Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute, a monopoly in the sale and 
resale in interstate commerce of water gate valves, hydrants, fittings 
and similar products; have unreasonably restrained interstate com- 
merce in water gate valves, hydrants, fittings and similar products; 
and constitute unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved September 
26, 1914. 


Report, Frnprnes as To THE Facrs, anp ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 16, 1936, issued and served 
its amended complaint in this proceeding upon the respondents 
herein, charging them with the use of unfair methods of competi- 
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tion in commerce in violation of the provisions of said act. Subse- 
quent to the issuance and service of said amended complaint, the 
respondents, excepting the Pittsburgh Valve & Fittings Company 
and its officers, and H. M. Kessler, Trustee in Bankruptcy for The 
Vogt Brothers Manufacturing Company, filed their answers thereto 
in which answers (some of such answers being substituted answers) 
they stated that they desired to and thereby waived hearing on the 
charges set forth in the amended complaint insofar as the same 
refer to alleged unfair methods of competition in commerce within 
the intent and meaning of Section 5 of the Act of Congress entitled, 
*An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914, 
commonly called the Federal Trade Commission Act, that they and 
each of them for the sole purpose of avoiding the trouble and expense 
incident to further continuation of this proceeding refrained from 
contesting the proceeding, that they and each of them consented that 
all the material facts alleged in said amended complaint might be 
deemed to be admitted but not within the intent and meaning of any 
law of the United States other than the Federal Trade Commission 
Act, such answers not constituting an admission of any conclusions 
of law and not constituting an admission of fact for any other pur- 
pose nor to be used against them in any other proceeding, suit or 
action, and that they and each of them consented that the Commis- 
sion might without trial and without further evidence and without 
any intervening proceeding, make and enter its findings as to the 
facts and issue and serve upon them and each of them an order 
to cease and desist from any methods of competition alleged in the 
amended complaint which constitute violations of Section 5 of the 
Federal Trade Commission Act. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said amended complaint and the said 
answers thereto, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Charles H. Becker, Dennis O’Brien, 
Frank A. Miller, Earnest Cochran, and Marshall L. Hough are 
now and have been for more than three years last past the govern- 
ing committee of the Water Works Valve and Hydrant Group of 
the Valve and Fittings Institute, a New York corporation, with its: 
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principal office and place of business in the city of New York in said 
State. Respondent George V. Denny is and has been for more than 
three years last past president commissioner of said Valve and Fit- 
tings Institute and was from December 15, 1933, or thereabouts, until 
June 8, 1935, or thereabouts, an administrative officer of the Code 
Authority of the Code of Fair Competition for the Valve and Fit- 
tings Manufacturing Industry approved by the President of the 
United States December 15, 1933, under and by virtue of the 
National Industrial Recovery Act, approved June 16, 1933. Re- 
spondent Sam G. Moyers is now and has been for more than three 
years last past assistant secretary of the aforesaid Valve and Fittings 
Institute and was from on or about December 15, 1933, until on or 
about June 3, 1935, an administrative officer of the Code Authority 
for the aforesaid Code. 

The Water Works Valve and Hydrant Group of the aforesaid 
Valve and Fittings Institute, now is and for more than three years 
last past has been constituted of the following respondent corpora- 
tions, whose respective officers are now and have been for more than 
three years last past the following respondents: 


] 
State ofincor- | 


poration Place of business 


Name and officers 


American Foundry & Manufacturing Company_________ Massachusetts_..-| J1th and Heber . 4 
J. C. Sanders, Chairman of the Board. y Louis, Mo. Cia 
H. C. Sanders, President. 
A. C. Obrock, V. P. 
J.J. Welsch, Sec. & Treas. 

The Bourbon Copper & Brass Works_------.------------ Onis soe ee Cincinnati, Ohio. 
Thomas Bardo, Pres. 
8. Bardo, Treas. 
Stella O’ Neill, Sec. 


Sh Ape aioe = pa Companys ne cere e eee Massachusetts...-| Binney and Potter Sts., 
squina, Pres. i 
on Fae Eeled isan & Clk. Nishi cd tris 
e Chapman Valve Manufacturing Company__-_-__--_- Massachusetts-___- i i 
Thomas F. Maher, Pres. . nen Be Rese gr ae 


E, A. Carter, Vice Pres. 
John J. Dugan, Treas. & Clk. 


Colimbiandron VWiorks: 2.82. 22. ee ee Tennessee_________ 2501 Chestnut St., Chatta- 
nooga, Tenn. 
Thei@ rand Co Bsa e Se Be Pe a ee Be Tlinois S.” Michi 
John R. Berryman, Pres. oy ht “ee ae 


C. R. Crane II, Vice Pres. 
W. Evensen, Treasurer. 
can a Fepisbap, ghee 
e Darling Valve anufacturing Company________- 7 i illi 
Raion W. Thorne Bee g pany Pennsylvania_____ Williamsport, Pa. 
Marshall L. Hough, V. Pres. & Treas. 
A. G. Smith, V. Pres. 
af eee Seay neat ; 
e Eddy Valve Manufacturing Company_______-______ y 
John Knickerbacker, Pres. at ares Pret, Noes 
7 Hewes oe qe: V. Pres. 
e ROANES COM pany. 2. ae Pe eee Se N y 
Hafry T. Peters, Chairman of Board. oF Paes a ene rr yas 
George M. Naylor, Pres. sey 
James A. Cleary, Treas. 
sa Hetty Signet, Fes 
e Filer towe OMPatye le le=se = 6 se thet Ss Wi i i i 
J. L. Monaghan, Pres. & Mgr. pivtngrts in 5 : are riks 
K. H. Read, See. 
W.R. Read, Treas. 
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eee et ee ee ee ee eee 


State of incor- 


poration Place of business 


Name and officers 


es 


OTR RV OMUATERGTI SE che oe eee nn Se ao TOWRA ee 
W. W. Corey, Pees. Oskaloosa, Iowa. 
C. S. Howard, V. P. 
A. W. Read, Sec. 

: i bt Read, Treas. & Mer. 

Ce et 2S ee ie re ee ee New Jersey-_....-- Bri 

Farnham Yardley, Pres. us Sagpor Conn. 
Bernard J. Lee, V. P. 
Alfred Engle, Secretary. 

as Gea = ‘ esting, Treas. 

e Johnson City Foundry & Machine Company, Inc__| Tennessee_-.__.-_- John 'Ci 
Mrs. Kate R. Setzer, Pres. “i SS ALAN 
L..F. Miller, V. P. 

W. I. Latimer, Sec. & Treas. 

The Kennedy Valve Manufacturing Company--_._-.---- New iy ork... 222.22 Elmira, N. Y. 

Mathew E. Kennedy, Pres., Treas. 
Clarence H. Kennedy, V. P. in charge of sales. 
John C. Kennedy, V. P. & Sec. in charge of plant. 

The Ludlow Valve Manufacturing Company---_-_------- New Jersey_.-.---- Troy, N. Y. 

Livingston W. Houston, Pres. & Treas. 
Joseph H. Egolf, Asst. Sec. & Treas. 
Morris Stine, V. P. 

Fred L. Wheeler, V. P. 

Randolph S. Lewisohn, Sec. 

Moo: Walve@iPittings Colsil 2. sds. 52 Alabama____.--... Anniston, Ala. 

Whitfield Clark, Pres. 

C. S. Martin, V. P. & Gen. Mgr. 
J. W. Spradley, Sec. 

C. N. Evans, Treas. 

Manistee: Iron Works.Company--__..-2+--------.-.-=-- Michigan_-._---.-- Manistee, Mich. 

Tom Ray, Pres. 

Edward N. Turner, V. P. & Mgr. 

C. W. O’Donnell, Sec. & Asst. Treas. 
S. B. Chapman, Treas. 

The Michigan Valve & Foundry Company---.---------- Michigan________- 3631 Parkinson Ave., De- 
W. F. Rockwell, Pres. troit, Mich. 
R.J. Golcie, V. P. 

A. I. Hawkins, Treas. 
W.C. Wood, Sec. 

ROT ere ke ee 5 ee See SS ees eee Olid sae a ase ee Wadsworth, Ohio. 

Wayne Young, Pres. 
C. B. Allen, V. P. 
Pacific States Cast Iron Pipe Company-.-----------.---- Nevada...-..----- Provo, Utah. 
William MacWayne, Pres. 
J. D. Sample, V. P. 
G. E. Sibbett, V. P. 
O. H. Harvey King, Treas. 
A. T. McWane, Sec. 
The Reading-Pratt & Cady Company-_----------------- New York_-_-__-.- Bridgeport, Conn. 
W. B. Lashar, Pres. 
W.T. Morris, V. P. 
W.M. Wheeler, Sec. 
W. F. Wheeler, Treas. 

The Rensselaer Valve Company-_--..-------------------- New York.-..----- ETO sr Naw 

Ellis L. Rowe, Pres. & Treas. 
Irving A. Rowe, V. P. & Gen. Mer. 
Arthur C. Boughton, V. P. & Sec. 


The Rich Manufacturing Company--------------------- California_..---.-- Los Angeles, Calif. 
D. H. Botchford, Pres. 
Wee Alt, Vow. 
A. A. Carlson, Sec. & Treas. 

A. P. Smith Manufacturing Company - ----------------- New Jersey------- East Orange, N. J. 


D. F. O’Brien, Pres. 
M. C. Perkins, V. P. 
Pp. A. Smith, Treas. 
T. F. Halpin, Sec. 
South Park Foundry & Machine Company- ------------ Minnesota-_----_- St. Paul, Minn. 
W. Wellisch, Pres. 
J. M. Brawley, Sec. & Treas. ; 
Traverse City Iron Works------------------------------- Michigan _--.-..--- Traverse City, Mich. 
J. O. Joynt, Pres. 
H. G. Royce, V. P. & Treas. 
Arthur Bachant, Sec. 
Walworth Company 5. tee. =~ ona tan ene eas~= =< 
Howard Coonley, Pres. 
Winfred B. Holton, Jr., V. P. 
Waterous Company ------.------------------------------ Minnesota_.__---- 
F. F. Waterous, Pres. 
F. A. Waterous, V. P. 
W. Holmes, Sec. & Treas. 
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Massachusetts. - - - oe : woe St., New York, 


St. Paul, Minn. 
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State of incor- 


poration Place of business 


Name and officers 


‘Western Gas Construction Company--_-_----------------- Delawares 222 SE5* Ft. Wayne, Ind. 

J. Becker, Pres, 

J. D. Schaner, Sec. 

Ss. T. Brown, Treas. eo “A 

. A. Wickes; V. P. en. ; 

R. G Wood OCOMMANVa cess scenes ros ee ee ee Pennsylvania --___- 400 Chestnut St., Philadel- 

Spencer P. Hazard, Pres, phia, Pa. 

E. J. Lame, V. P. 

E. R. Russell, Sec, & Treas. 

J.J. Troster, Asst. Sec. & Asst. Treas. 


and of respondents W. E. Malpass and Mrs. Frank Bretz, trading as 
East Jordan Iron Works, of East Jordan, Mich.; and of respondent 
J. Roy Tanner, receiver for Pittsburgh Valve Foundry & Construc- 
tion Company of Pittsburgh, Pa. 

Par. 2. Respondent Rundle Spence Manufacturing Co. is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Wisconsin with its principal place of busi- 
ness at Milwaukee, in said State. Its officers, respondents herein, 
are now and for more than three years last past have been E. R. 
Spence, president, and T. M. Spence, secretary. It is now and for 
more than three years last past has been engaged as a jobber and 
distributor of water gate valves, hydrants, fittings, and similar prod- 
ucts, causing the same when sold by it to be transported from its 
place of business in Milwaukee, aforesaid, to the purchasers thereof, 
some located in the State of Wisconsin and others located in various 
other States of the United States and in the District of Columbia. 

Par. 3. The aforesaid members of the aforesaid Water Works Valve 
and Hydrant Group of the aforesaid Valve and Fittings Institute 
named in paragraph 1 hereof are now and for more than three years 
last past have been engaged at their respective places of business in 
the manufacture of water gate valves, hydrants, fittings, and similar 
products and in the sale thereof, chiefly to towns, cities, and other 
municipalities, to State Governments and divisions thereof, to the 
Federal Government and divisions thereof, and to State and Federal 
institutions. 

In the course and conduct of their business, all of the said respond- 
ents for more than three years last past have caused and still cause 
such water gate valves, hydrants, fittings, and similar products, when 
sold by them to be transported in interstate commerce from their 
respective places of business to, into and through the District of 
Columbia and the various States of the United States other than the 
States in which they respectively have their factories and places of 
business, to the purchasers thereof in such other States and in the 
District of Columbia. 


THE WATER WORKS VALVE, ETC., GROUP ET AL. 1263 
1253 Findings 


The said respondents now constitute and for more than three years 
last past have constituted substantially all of the manufacturers in 
the United States of water gate valves, hydrants, and fittings and 
other articles used for water supply systems. The said respondents 
were prior to December 1933, or thereabouts, in competition among 
themselves, as to price, in the sale of water gate valves, hydrants, 
fittings, and other similar products between and among various States 
of the United States and in the District of Columbia and but for the 
combination, agreement, understanding, and conspiracy hereinafter 
described would have been at all times since December 1983 or there- 
abouts and would now be in such price competition with one another. 

Par. 4. In December 1933 or thereabouts, the respondents named 
in paragraph 1 hereof for the purpose of eliminating price com- 
petition among the aforesaid members of the Water Works Valve 
and Hydrant Group of the aforesaid Valve and Fittings Institute 
in the sale of water gate valves, hydrants, fittings, and other similar 
articles between and among the various States of the United States 
and in the District of Columbia, entered into, and have since carried 
out and are still carrying out an agreement, combination, under- 
standing and conspiracy among themselves to fix and maintain and by 
which they have fixed and maintained enhanced uniform delivered 
prices to be and which have been and are still being exacted by the 
aforesaid members of the Water Works Valve and Hydrant Group of 
the aforesaid Valve and Fittings Institute from their purchasers of 
water gate valves, hydrants, fittings and similar products in commerce 
between and among the various States of the United States and in the 
District of Columbia. Pursuant to and for the purpose of carrying 
out aforesaid agreement, combination, understanding and conspiracy, 
the said respondents, have, among other things, done the following: 

(a) Agreed among themselves to fix and maintain, and pursuant 
to such agreement have fixed and maintained and still fix and main- 
tain enhanced uniform delivered prices for the water gate valves, 
hydrants, fittings, and similar products sold by the aforesaid mem- 
bers of the aforesaid Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute and each of them. 

() Agreed to divide and pursuant to such agreement have divided 
the United States into zones in which zones the said respondents have 
by agreement fixed and maintained and still fix and maintain en- 
hanced uniform delivered prices exacted by the aforesaid members 
of the aforesaid Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute from their purchasers of water 
gate valves, hydrants, fittings and similar products. 
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(c) Agreed to fix and pursuant to such agreement have fixed and 
still fix uniform discounts allowed by the aforesaid members of the 
aforesaid Water Works Valve and Hydrant Group of the aforesaid 
Valve and Fittings Institute in the sale of water gate valves, hy- 
drants, fittings, and similar products, to their jobbers and distributors. 

(d@) Agreed to fix and pursuant to such. agreement have fixed and 
established and still fix and establish uniform enhanced delivered 
prices at which jobbers and distributors buying water gate valves, 
hydrants, and fittings and similar products from the aforesaid mem- 
bers of the aforesaid Water Works Valve and Hydrant Group of the 
aforesaid Valve and Fittings Institute should resell the same and by 
agreement have refused to continue selling to jobbers and distributors 
who would refuse to resell or who have not resold at the enhanced uni- 
form delivered prices so fixed. 

(e) For the purpose of accomplishing the aforesaid agreement, 
combination, understanding and conspiracy, the aforesaid George V. 
Denny, individually and as president commissioner of the aforesaid 
Valve and Fittings Institute and as administrative officer of the Code 
Authority for the Valve and Fittings Manufacturing Industry, and 
the aforesaid Sam G. Moyers, individually, and as administrative 
officer of the Code Authority for the Valve and Fittings Manufactur- 
ing Industry, acting for and in behalf of the other respondents named 
in paragraph 1 hereof, by intimidation and persuasion induced cer- 
tain of the aforesaid other respondents to raise prices quoted by them 
to the uniform enhanced delivered prices fixed as aforesaid by the 
aforesaid combination, conspiracy, understanding and agreement. 

Par. 5. Respondent Rundle Spence Manufacturing Co. and its 
respondent officers having full knowledge of the agreement, combina- 
tion, understanding, and conspiracy, described in paragraph 4 hereof 
assisted the other respondents in carrying out such agreement, com- 
bination, understanding, and conspiracy. By such assistance they 
became parties to the said conspiracy. 

Par. 6. The acts and practices of the respondents as herein and 
hereby found have a dangerous tendency to and have actually 
hindered and prevented price competition in the sale and resale be- 
tween and among the various states of the United States and in the 
District of Columbia of water gate valves, hydrants, fittings, and simi- 
lar products; have increased the prices of water gate valves, hydrants, 
fittings and similar products paid by jobbers and distributors thereof 
and by towns, cities, and other municipalities, State Governments and 
divisions thereof, the ‘F ederal Government and divisions thereof, 
State and Federal institutions, and consequently by the public; have 
created in the respondent members of said Water Works Valve and 
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Hydrant Group of the aforesaid Valve and Fittings Institute, a 
monopoly in the sale and resale in interstate commerce of wate gate 
valves, hydrants, fittings and similar products; have unreasonably 
restrained interstate commerce in water gate valves, hydrants, fittings 
and similar products. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice of the public and of competitors of those of the respondents 
who constitute the aforesaid membership of the aforesaid Water 
Works Valve and Hydrant Group of the aforesaid Valve and Fittings 
Institute and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission and the 
answers thereto (some of such answers being substituted answers) 
filed herein by all of the respondents, excepting the Pittsburgh Valve 
& Fittings Company and its officers and H. M. Kessler, Trustee in 
Bankruptcy for The Vogt Brothers Manufacturing Company, in 
which said answers they stated that they desire to and hereby waive 
hearing on the charges set forth in said amended complaint insofar 
as the same refer to alleged unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of the Act of Con- 
gress, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved 
September 26, 1914, commonly called the Federal Trade Commission 
Act, that they and each of them for the sole purpose of avoiding the 
trouble and expense incident to further continuation of this proceed- 
ing refrained from contesting the proceeding, that they and each 
of them consented that all of the material facts alleged in said 
amended complaint might be deemed to be admitted, but not within 
the intent and meaning of any law of the United States other than 
the Federal Trade Commission Act, such answers not constituting an 
admission of any conclusions of law and not constituting an admis- 
sion of fact for any other purpose nor to be used against them in 
any other proceeding, suit or action, and that they and each of them 
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consented that the Commission might without trial and without fur- 
ther evidence and without any intervening proceeding, make and 
enter its findings as to the facts and issue and serve upon them and 
each of them an order to cease and desist from any methods of com- 
petition alleged in the said amended complaint which constitute viola- 
tions of Section 5 of the Federal Trade Commission Act; and the 
Commission having made its findings as to the facts and its con- 
clusion that all of the said respondents (excepting the Pittsburgh 
Valve & Fittings Company and its officers, and H. M. Kessler, 
Trustee in Bankruptcy for The Vogt Brothers Manufacturing Com- 
pany), have violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That said respondents, The Water Works Valve and 
Hydrant Group of The Valve and Fittings Institute and its Govern- 
ing Committee, Charles H. Becker, Chairman, Dennis O’Brien, Frank 
A. Miller, Earnest Cochran, and Marshall L. Hough, and as individ- 
uals; George V. Denny, and Sam G. Moyers, the following corporate 
respondents, their and each of their agents, servants and employees, 
and their respondent officers and their successors, to wit: 


American Foundry & Manufacturing The Darling Valve & Manufacturing 


Company: Company : 
J. C. Sanders, Chairman of the Ralph W. Thorne, Pres., 
Board, Marshall L. Hough, V. Pres. & 
H. C. Sanders, President, Treas., 
A. C. Obrock, V. P., A. G. Smith, V. Pres., 
J. J. Welsch, See. & Treas. C. W. Huling, Secretary 
The Bourbon Copper & Brass Works: The Eddy Valve Manufacturing Com- 
Thomas Bardo, Pres., pany : 
S. Bardo, Treas., John Knickerbacker, Pres., 
Stella O’Neill, Sec. Howard C. Rogers, V. Pres. 
Cambridge Machine & Tool Company: The Fairbanks Company: 
Josepeth Pasquina, Pres., Harry T. Peters, Chairman of 
H. H. Seron, Treas. & Clk. Board, 
The Chapman Valve Manufacturing George M. Naylor, Pres, 


James A. Cleary, Treas., 
Betty Valentine, Sec. 
The Filer & Stowell Company: 
J. A. Monaghan, Pres. & Megr., 
K. H. Read, Sec., 
W. R. Read, Treas. 
Iowa Valve Company: 


Company: 
Thomas F. Maher, Pres., 
EK. A. Carter, Vice Pres., 
John J. Dugan, Treas. & Clk. 
Columbian Iron Works. 
The Crane Co.: 


John R. Berryman, Pres., W. W. Corey, Pres., 
C. R. Crane II, Vice Pres., C. S. Howard, V. P., 
W. Evensen, Treasurer, A. W. Read, Sec., 


H. P. Bishop, Secretary H. W. Read, Treas. & Mer. 
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Jenkins Bros.: 
Farnham Yardley, Pres., 
Bernard J. Lee, V. P., 
Alfred Engle, Secretary, 
Edward M. Keating, Treas. 
The Johnson City Foundry & Machine 
Company, Inc.: 
Mrs. Kate R. Setzer, Pres., 
EPy Miller V.P:, 
W. I. Latimer, Sec. & Treas. 
The Kennedy Valve Manufacturing 
Company : 
Mathew E. Kennedy, Pres., Treas., 
Clarence H. Kennedy, V. P. in 
charge of sales, 
John C. Kennedy, V. P. & See. in 
charge of plant. 
The Ludlow Valve Manufacturing Com- 


pany: 
Livingston W. Houston, Pres. & 
Treas., 
Joseph H. Egolf, Asst. Sec. & 
Treas., 


Morris Stine, V. P., 
Fred L. Wheeler, V. P., 
Randolph S. Lewisohn, Sec. 
M. & H. Valve & Fittings Co.: 
Whitfield Clark, Pres., 
C. S. Martin, V. P. & Gen. Mer., 
J. W. Spradley, Sec., 
C. N. Evans, Treas. 
Manistee Iron Works Company: 
Tom Ray, Pres., 
Edward N. Turner, V. P. & Mgr., 
C. W. O’Domnnell, Sec. & Asst. 
Treas., 
S. B. Chapman, Treas. 
The Michigan Valve & Foundry Com- 
pany: 
W. F. Rockwell, Pres., 
R. J. Goldie, V. P., 
A. I. Hawkins, Treas., 
W. C. Wood, Sec. 
Ohio Injector Co.: 
Wayne Young, Pres., 
COMB Allén. Va rs 
Pacific States Cast Iron Pipe Company: 
William MacWayne, Pres., 
J. D. Sample, V. P., 


Pacifie States 
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Cast Iron 
pany—Continued. 
G. E. Sibbett, V. P., 
O. H. Harvey King, Treas., 
A. 'T. MeWane, Sec. 

The Reading-Pratt & Cady Company: 
W. B. Lashar, Pres., 

Weta MOrriS Vc, 
W. M. Wheeler, Sec., 
W. F. Wheeler, Treas. 

The Rensselaer Valve Company: 
Ellis L. Rowe, Pres. & Treas., 
Irving A. Rowe, V. P. & Gen. Megr., 
Arthur C. Baughton, V. P. & See. 

The Rich Manufacturing Company: 

D. H. Botchford, Pres., 
Hm AltoVak,; 
A. A. Carlson, Sec. & Treas. 

A. P. Smith Manufacturing Company: 

D. ¥F. O’Brien, Pres., 
M. C. Perkins, V. P., 
P. A. Smith, Treas., 

T. F. Halpin, Sec. 

South Park Foundry & Machine Com- 

pany: 
W. Wellisch, Pres., 
J. M. Brawley, Sec. & Treas. 

Traverse City Iron Works: 

J. O. Joynt, Pres., 
H. G. Royce, V. P. & Treas., 
Arthur Bachant, See. 

Walworth Company : 

Howard Coonley, Pres., 

Winfred B. Holton, Jr., V. P. 
Waterous Company: 

F. F. Waterous, Pres., 

F¥. A. Waterous, V. P., 

W. Holmes, Sec. & Treas. 

Western Gas Construction Company: 
J. Becker, Pres., 

J. D. Schaner, Sec., 
S. T. Brown, Treas., 
R. A. Wickes, V. P. & Gen. Mgr. 

R. D. Wood Company: 

Spencer P. Hazard, Pres., 

Hed, wane, Vv. 2, 

E. R. Russell, Sec. & Treas., 

J. J. Troster, Asst. Sec. & Asst. 
Treag, 


Pipe Com- 
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and respondents, W. E. Malpass and Mrs. Frank Bretz, trading as 
East Jordan Iron Works, of East Jordan, Mich., their servants, 
agents, and employees, and respondent, J. Roy Tanner, receiver for 
Pittsburgh Valve Foundry & Construction Company, his successors, 
agents, servants, and employees, cease and desist in connection with 
the business of selling and of offering for sale in interstate commerce 
water gate valves, hydrants, and fittings, from carrying out and 
from entering into any agreement, combination, understanding, and 
conspiracy in violation of the Federal Trade Commission Act among 
themselves or among or between any of them or with any other 
person, firm, partnership, or corporation to fix and maintain uniform 
delivered prices, whether enhanced or otherwise, to be exacted by 
them or by any of them from their purchasers of water gate valves, 
hydrants, fittings, and similar products, and pursuant to and for 
the purpose of carrying out any such agreement, combination, under- 
standing, and conspiracy, from doing any of the following: 

(a) Agreeing among themselves to fix and maintain uniform de- 
livered prices for water gate valves, hydrants, fittings and similar 
products sold by the members of the aforesaid Water Works Valve 
and Hydrant Group of The Valve and Fittings Institute, and each 
of them; 

(6) Agreeing to divide and dividing the United States into zones 
and in which zones fixing and maintaining by agreement, uniform 
delivered prices to be paid by purchasers of water gate valves, 
hydrants, fittings, and similar products; 

(c) Agreeing to fix uniform discounts allowed by the members of 
the aforesaid Water Works Valve and Hydrant Group of the afore- 
said Valve and Fittings Institute in the sale of water gate valves, 
hydrants, fittings and similar products, to their jobbers and dis- 
tributors ; 

(d) Agreeing to fix uniform delivered prices at which jobbers and 
distributors purchasing water gate valves, hydrants, fittings, and 
similar products from the members of the aforesaid Water Works 
Valve and Hydrant Group of the aforesaid Valve and Fittings In- 
stitute should resell the same, and from refusing by agreement among 
themselves to continue selling to jobbers and distributors who refuse 
to resell or who have not resold at the uniform delivered prices 
so fixed. 

And it is further ordered, That the aforesaid George V. Denny, 
individually, and as president commissioner of the aforesaid Valve 
and Fittings Institute, and the aforesaid Sam G. Moyers, their re- 
spective agents, servants, and employees, forthwith cease and desist 
by means of intimidation, persuasion, or any other method, from 
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inducing any of the respondents offering water gate valves, hydrants, 
fittings, and similar products for sale in interstate commerce, to 
raise prices quoted by them to uniform delivered prices fixed in 
combination, conspiracy, understanding, and agreement among and 
between the respondents, or any of them. 

And tt is further ordered, That respondent, Rundle Spence Manu- 
facturmg Company, its agents, servants, and employees, and its re- 
spondent officers, E. R. Spence, president and T. M. Spence, secretary, 
and their successors, cease and desist from assisting any of the afore- 
said respondents in entering into and carrying out any agreement, 
combination, understanding, and conspiracy from which the aforesaid 
respondents are herein and hereby ordered to cease and desist. 

And it is further ordered, That all of the respondents hereinabove 
mentioned shall, within 60 days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with this order. 

And it is further ordered, Because of the dissolution of respondent, 
Pittsburgh Valve & Fittings Company on March 18, 1936, that the 
complaint herein be, and the same is hereby dismissed as to said 
respondent, Pittsburgh Valve & Fittings Company and its respondent 
officers, E. C. Bostock, president, C. L. Silkregg, vice president, and 
B. F. Donahue, secretary-treasurer. 

And it is further ordered, Because of the discharge on or about 
August 19, 1935, by the District Court of the United States for the 
Western District of Kentucky of respondent H. M. Kessler, Trustee 
in Bankruptcy for The Vogt Brothers Manufacturing Company, 
that the complaint herein be, and the same is hereby dismissed as to 
said respondent H. M..Kessler, Trustee in Bankruptcyfor The Vogt 
Brothers Manufacturing Company. 


1270 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 2A Tee, 


In rHe MArtrer OF 


TYRRELL H. DUNCOMBE, TRADING AS DUNCOMBE 
RESEARCH LABORATORY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2580. Complaint, Oct. 11, 1935—Decision, May 19, 193 


Where an individual engaged in sale and distribution, to physicians, hospitals, 
laboratories, and individuals, of a preparation made or compounded by him 
and generally designated “Germex”— 

(a) Represented, in folders, circulars, pamphlets, and cards distributed by him, 
that said preparation was a safe, non-poisonous, antiseptic which might 
safely be used internally, externally, and intravenously, and that it would 
kill or prevent growth of, or drive from the body, pathogenic or disease- 
bearing or forming parasites, bacteria, germs, or microbes; and 

(b) Represented that cancer cures attained by said preparation were ‘beyond 
all comprehension,” and that it was a cure for syphilis, arthritis, pernicious 
anemia, and gangrene, and a remedy for tuberculosis, and that notable 
results were being obtained by use thereof in such diseases as cancer, sinus, 
eatarrh, ete., and that it was used most successfully for various other 
diseases and was recommended for or effective in various other ailments, 
including kidney and liver trouble, pyorrhea, ete., and variously recom- 

“mended same as a competent cure and remedy for everything that local 
doctors are called upon to treat and for any diseases caused by parasites or 
bacteria, and made use of circulars and other literature containing pur- 
ported testimonials by various people to the effect that they had been 
suffering from cancer,.ulecers and other diseases and had been relieved or 
cured thereof or completely restored to health by use of said preparation, 
and represented that he had thus cured numerous people; 

Facts being said individual never took a course in medicine, was without per- 
sonal or scientific knowledge as to the origin, course, etec., of the diseases 
which he claimed to be able to cure or to have cured, and for which he 
recommended his said remedy, as hereinabove set forth, preparation in 
question was not antiseptic, but highly contaminated and non-sterile and 
unsafe and unfit for intravenous use, would not kill or drive out disease- 
bearing or forming bacteria and had no therapeutic yalue or qualities 
whatever, and was of no benefit in the treatment of the aforesaid various 
diseases thus indicated ; 

With tendency and capacity to cause members of the purchasing public to form 
mistaken and erroneous beliefs that his said aforesaid product was a 
true and genuine antiseptic and sterile, and might safely be taken intra- 
venously, had therapeutic value in the treatment of various diseases, and 
would relieve pain and produce beneficial results in connection there- 
with, and constituted a remedy or cure therefor, as above set forth, and 
with result that many members of the public, acting under such errone- 
ous beliefs, induced by such various misrepresentations, purchased his said 
product, and with capacity and tendency unfairly to divert to him trade 
of competitors engaged in selling in interstate commerce drugs, prepara- 


DUNCOMBE RESEARCH LABORATORY 71 


1270 Complaint 


tions, or remedies which are truthfully advertised and represented and 
recommended for use in connection with the treatment of the various 
diseases and ailments enumerated by said individual; to the substantial 
injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr, Marshall Morgan for the Commission. 

Mr. Robert M. Drysdale, of Detroit, Mich., for respondent. 


CoMPLAINT 


Acting in the public interest pursuant to the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission charges that 
Tyrrell H. Duncombe, trading as Duncombe Research Laboratory, 
has been and is using unfair methods of competition in interstate 
commerce, aS commerce is defined in said act, in violation of the 
provisions of Section 5 of said act, and states its charges in that 
respect as follows: 

ParacRaPH 1. Respondent Tyrrell H. Duncombe is an individual, 
residing at 14049 Woodward Avenue, Highland Park, Mich., and 
maintaining an office and conducting a laboratory at said address 
under the name and style Duncombe Research Laboratory. Respond- 
ent is now and for more than two years last past has been engaged, 
as hereinafter described, in the sale and distribution in commeice 
among the several States of the United States, and more particularly 
in the States of Ohio and Florida, of a preparation manufactured at 
the above stated address, and variously termed “Germex,” “Epi-Phi,” 
and “Hindoo Prescription.” Said preparation so manufactured and 
sold by respondent has been described by respondent as a cure or 
remedy for cancer, arthritis, ulcers, pernicious anenaia, syphilis, fistula, 
eczema, pyorrhea, catarrh, trench mouth, athlete’s foot, diabetes, 
scarlet fever, sinus, tuberculosis, tumor, gangrene, and other diseases 
and maladies, as will be more fully and hereinafter shown. In the 
course and conduct of such selling respondent has been and now is 
engaged in competition with corporations, firms, partnerships, and 
individuals offering for sale or selling in like commerce preparations 
or compounds or medicines for use in the treatment of the same or 
similar ailments or diseases. 

Par. 2. In the course and conduct of his said business respondent 
has offered for sale and sells in interstate commerce his product called 
“Germex,” “Epi-Phi,’ and “Hindoo Prescription,” as described in 
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paragraph 1 hereof, by means of letters, circulars, leaflets, and other- 
wise, and has caused various false, deceptive, and misleading state- 
ments to be inserted and to appear in said letters, circulars, and leaf- 
lets so distributed by him. The statements contained in said letters, 
circulars, and leaflets are addressed to and are and have been dis- 
tributed among doctors, laboratories, and individuals. Said physi- 
cians, laboratories, and individuals have been induced to purchase the 
goods offered for sale and sold by Tyrrell H. Duncombe, trading as 
Duncombe Research Laboratory under the erroneous belief, that said 
false and misleading statements and representations were true. 

In the course and conduct of his said business as described in 
paragraph 1 hereof, respondent Tyrrell H. Duncombe, trading as 
Duncombe Research Laboratory, has offered his product for sale and 
has sold and transported or caused the same to be transported in com- 
merce among the several States of the United States, direct to con- 
sumers. Said goods are and were shipped in response to orders re- 
ceived through the mail and transported or caused to be transported 
in commerce among the several States of the United States. Re- 
spondent has further planned and undertaken to sell his product 
throughout the United States, among other methods, by the granting, 
by contract, of exclusive sales rights covering an entire State. 

Par. 3. Respondent Tyrrell H. Duncombe, trading as Duncombe 
Research Laboratory, in further connection with the sale and dis- 
tribution of the aforementioned product has prmted, and has dis- 
tributed and distributes in interstate commerce, folders or circulars 
and letters in which it is represented that the aforesaid product 
“Germex” was and is a cure and remedy for numerous dangerous and 
malignant diseases of the body,some of-which are regarded by medical 
science as incurable. 

Among the representations made through such media were the 
following : 


Hindoo Prescription (Genital) Non-Poisonous Antiseptic Germex 
Epi-Phi (Athletic Foot) External and Internal (Carcinoma) 
GERMBX 


A Non-poisonous Antiseptic Destroying Parasites and Bacteria 


and in which the following claims among others were made for 
Germex: 


* * * ‘We welcome your case, whether it is CANCER, ulcers of the 


stomach, pernicious anemia, syphilis, arthritis, or any other disease which has 
been caused by parasite or bacteria. 
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Can be applied externally, taken internally, and when especially prepared and 
administered by a qualified physician, used intra-venously. 

Germex is not a patent medicine, but rather a pharmaceutical—a new discov- 
ery to be used by physicians and public as well. 

In cancer cases the pain is relieved in 24 hours and the odor will disappear 
in 48 hours, according to the condition of the patient. 

Where others have failed heretofore, Germex will do the trick. 

The Research Laboratory has had many cases where no tissue examina- 
tions, or biopsies were made and have notable results, not only for cancer, 
also sinus, catarrh, trench mouth, eczema, difficult sores, syphilitic sores, ulcers 
of the stemach. It appears that it also is a remedy for tuberculosis, but little 
research has been made with this disease. It is also recommended for kidney 
and liver troubles, giving a yielding effect to bacterial and germ life when taken 
internally. Germex contains no alkaloids, is non-poisonous, and has no thera- 
peutical action, having rather a mechanical action and is safely used externally, 
internally and intra-venously. 


Germex is a non-poisonous antiseptic which may be used freely, with only 
beneficial effects. 

It acts only as an antiseptic, destroying the pathogenic bacteria and para- 
sites in the intestinal tract, liver, kidneys and etc. Most all of the diseases are 
caused by pathogenic bacteria, hence it is curing a great many diseases hereto- 
fore incurable. 

For gastric ulcer we recommend the internal as well as the intra-venous. 
The internal dose would be one table-spoonful, clear three times a day and 
the intra-venous in two ¢. c. twice a week, 

Germex is a saprophyte that lives on dead tissues or substances and living 
pathogenic bacteria, and is used for antiseptic purposes possessing a peculiar 
action. 

We are having success with diseases in general where diseases like arthritis, 
pernicious anemia, syphilis, septicemia, gangrene and many like diseases, includ- 
ing cancer, ulcers, fistula and rheumatic fever. 


The preparation we are placing before the physicians is a non-poisonous 
antiseptic called Germex. It constitutes a saprophyte developed in a bitter 
media, which is harmless, yet it destroys the pathogenic, a harmful bacteria 
or parasite. 

Germex covers a lot of territory in its action, having very distinct effect upon 
the following diseases, ulcers of all kinds, sores that usually are difficult to heal, 
fistula, syphilis, with a negative result, arthritis, pernicious anemia, cancer and 
septicemia, along with new results most every day reported. 

At first thought the medical man thinks Oh a cure all. We have only the 
one preparation that covers also diabetes, as you mention in your letter, they 
are also using it for diphtheria. 

We do not build an antibody as has been the custom by immunizing the 


phagosites. 
* bd * 


We believe it is a revolution in medicine, and would be the greatest seller 
in history. Germex is curing pernicious anemia, arthritis and many diseases 


heretofore known as incurable. 
* * Ld 
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Germex, being a non-poisonous liquid antiseptic, is taken internally and ap- 
plied externally. Bacteria and parasites live upon the saccharine fluids of the 
body and the young cells, which contain the nourishment (Islets). Germex 
deprives them of this food, due to its peculiar bitter contents, and renders them 
inactive, thus permitting nature to function, and allowing the cells to rebuild. 

Germex does not contain alkaloids, alkalies, or acids and acts only as an 


antiseptic therapeutically. 
+, * 


We recommend Germex for pernicious anemia, various forms of ulcer, 
eczema, trench mouth and similar diseases that require a positive antiseptic. 
* * * 


Germex is a non-poisonous antiseptic for both internal and external use. 
Antiseptics usually may only be used externally. 

It is conceded that most of the ills of men are due to bacteria. 

Germex does not destroy the tissues; in fact, does not kill bacteria in a 
test tube, but acts as an agent to prevent the development of bacteria, thus 
driving them out. We do know that desired results have been obtained with 
many heretofore considered incurable diseases, such as cancer, pernicious 
anemia, ulcers, fistula, syphilis, and eczema, including pyorrhea, pink toothbrush, 
athlete’s foot, catarrh, trench mouth, and more simple diseases. 

Respondent Duncombe has further represented and represents that 
the product Germex is a cure likewise for such diseases and ailments 
as ringworm, Cuban itch, streptococcus throat, lice on cows, Florida 
itch, scarlet fever, Psoriases Lingae and carcinoma eczems. 

Par. 4. Respondent had further, in the course and conduct of his 
business issued and distributed in interstate commerce circulars and 
other literature containing testimonials in which statements are made 
by various persons to the effect that they were or had been suffering 
from cancer, ulcers and other diseases and had been relieved or cured 
or completely restored to health, and has represented that he has 
cured numerous persons living in various States of the United States 
of cancer, ulcers, and similar diseases, by the use of his remedy Ger- 
mex, when in truth and in fact respondent was and is without per- 
sonal knowledge as to the disease, ailment or disorder from which 
said persons were or had been actually suffering. 

Par. 5. The truth and facts are that respondent’s product Germex, 
advertised and represented by him as a remedy and cure for such 
diseases as cancer, ulcers of stomach, pernicious anemia, syphilis, 
arthritis, sinus, catarrh, trench mouth, eczema, sores, syphilitic sores, 
kidney and liver troubles, septicemia, fistula, rheumatic fever, dia- 
betes, diphtheria, pyorrhea, and pink toothbrush, does not possess 
such therapeutic value or medicinal qualities as to be truthfully rep- 
resented, designated or referred to as a cure or safe remedy for or as 
giving lasting relief to sufferers from cancers, arthritis, ulcers, and 
other diseases next above enumerated, or other similar ailments, there 
being no known remedy or cure for several of them, respondent’s 
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remedy being at most an antiseptic wash or application and possess- 
ing admittedly no therapeutic qualities and virtues. 

Par. 6. The above and foregoing representations of respondent in 
connection with the offering for sale and sale in interstate commerce 
of his product Germex as set forth in this complaint have and have 
had the capacity and tendency to mislead and deceive and have mis- 
led and deceived the purchasing public into the belief that respond- 
ent’s product known variously as “Germex,” “Epi-Phi,” and “Hindoo 
Prescription” is a remedy for cancer, ulcers of stomach, pernicious 
anemia, syphilis, arthritis, sinus, catarrh, trench mouth, eczema, sores, 
syphilitic sores, kidney and liver troubles, septicemia, fistula, rheu- 
matic fever, diabetes, diphtheria, pyorrhea, and pink toothbrush, or 
“any other disease which has been caused by parasite or bacteria” 
and “everything that local doctors are called upon to treat,” and have 
tended to induce, and have induced the purchase of respondent’s so- 
called Germex in reliance upon such erroneous belief and have tended 
to divert from, and have diverted trade from the competitors of 
respondent who manufacture and sell in interstate commerce prepara- 
tions intended for treatment of diseases and ailments enumerated by 
respondent but who refrain from making false representations in 
connection with the advertisement and sale thereof. 

Par. 7. The above false, misleading, and deceptive acts, practices 
and methods of respondent, under the circumstances and conditions 
herein alleged, are untruthful, are all to the prejudice of the 
public and of respondent’s competitors and constitute unfair methods 
of competition within the intent and meaning of Section 5 of an Act 
of Congress entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


Report, Frnvines as To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on October 11, 1935, issued and served 
its original complaint on this proceeding on respondent, Tyrrell H. 
Duncombe, trading as Duncombe Research Laboratory, charging 
him with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of the complaint 
were introduced by Marshall Morgan, attorney for the Commission, 
before W. W. Sheppard, an examiner of the Commission theretofore 
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duly designated by it, and in opposition to the allegations of the 
complaint by Robert M. Drysdale, attorney for the respondent, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and the brief of the 
Commission in support of the complaint; and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Tyrrell H. Duncombe, is an in- 
dividual, residing at 14049 Woodward Avenue, Highland Park, 
Mich., and maintaining an office and conducting a laboratory at said 
address under the name and style of Duncombe Research Laboratory. 
Respondent is now and for more than two years prior to the issuance 
of the complaint herein had been engaged in the sale and distribu- 
tion to physicians, hospitals, laboratories and individuals of a prep- 
aration manufactured or compounded by him at the above stated 
address, variously termed “Germex” and “Epi-Phi,” but generally 
designated as “Germex.” 

Par. 2. In the course and conduct of his said business as described 
in paragraph 1 hereof, respondent, Tyrrell H. Duncombe, has 
offered the said product for sale and has sold and transported or 
caused the same to be transported in commerce among the several 
States of the United States direct from the aforesaid place of busi- 
ness to consumers located at points in States of the United States 
other than the State of Michigan, in response to orders received 
through the mails. Respondent has further planned and undertaken 
to sell his product throughout the United States, among other meth- 
ods, by granting, or attempting to grant by contract, exclusive sales’ 
rights covering an entire State. 

In the course and conduct of such selling, respondent has been, 
and now is, engaged in competition with corporations, firms, part- 
nerships, and individuals offering for sale and selling in like com- 
merce preparations, compounds or medicines for use in the treat- 
ment of the same or similar ailments or diseases. 

Par. 3. Respondent, in connection with the sale and distribution 
of the aforementioned product, “Germex,” has distributed and now 
distributes in interstate commerce, folders, circulars, pamphlets and 
cards, and letters in which he represents that “Germex” is a safe, 
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non-poisonous antiseptic and is a cure or remedy for numerous dan- 
gerous and malignant diseases of the body, including many here- 
tofore regarded as incurable. Typical of such recommendations are 
those to the effect that “Germex” is a non-poisonous antiseptic which 
may safely be used internally, externally and intravenously, and that 
it destroys pathogenic, or disease-causing bacteria, germs, and para- 
sites. Respondent has further represented that the cancer cures at- 
tained by “Germex” are “beyond all comprehension”; that “Germex” 
is a cure for syphilis, arthritis, pernicious anemia, and gangrene; that 
said preparation is a remedy for tuberculosis; that notable results 
are being obtained by the use of “Germex” in such diseases as cancer, 
sinus, catarrh, trench mouth and ulcers of the stomach; that it is 
being used most successfully for diphtheria, scarlet fever and sep- 
ticemia, fistula and rheumatic fever; that it is recommended for kid- 
ney and liver troubles; and that desired results are also being ob- 
tained in the treatment with “Germex” of fistula, pyorrhea, pink 
tooth brush, athlete’s foot, catarrh, trench mouth, rmg worm, eczema, 
Cuban and Florida itch, psoriases lingae, streptococcus throat, and 
carcinoma. Respondent in his advertising has, in fact, variously 
recommended “Germex” as a competent cure and remedy for every- 
thing that local doctors are called upon to treat, and for any disease 
caused by parasites or bacteria and requiring a positive antiseptic. 

Respondent has further, in the course and conduct of his business, 
issued and distributed in interstate commerce, circulars and other 
literature containing purported testimonials by various persons to 
the effect that they were, or have been, suffermg from cancer, ulcers, 
and other diseases and have been relieved or cured, or completely 
restored to health by the use of respondent’s “Germex.” Respondent 
has represented that he has cured numerous persons living in vari- 
ous States of the United States of cancer, ulcers, arthritis and other 
diseases, by the use of his product “Germex.” 

Par. 4. In truth and in fact, respondent is without personal or 
scientific knowledge as to the origin, course, nature, and characteris- 
tics of the diseases which he claims to be able to cure, or to have 
cured, and for which he recommends “Germex” as a remedy or cure 
in his literature and advertising material, and has no actual or scien- 
tific knowledge concerning either the diagnosis of or the proper 
treatment of such diseases. 

Although respondent is, or at one time was, a pharmacist, he is not 
registered as such in Detroit or Wayne County, Mich. Respondent 
never took a course in medicine and holds no: degree in medicine. 
Respondent, however, in written communications prescribing and 


a ; 
selling “Germex” has signed himself “Dr. T. H. Duncombe.”  Re- 
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spondent explains that he uses the word or title “Dr.” because he is 
a chiropractor. When questioned in regard to chiropractic, respond- 
ent was unable to state accurately the number of vertebrae in the 
spinal column. The laws of the State of Michigan do not permit 
chiropractors or osteopaths to use the title “Doctor.” 

Respondent never read, nor could he give the name or title of, any 
book on the subject of arthritis, anemia, syphilis, trench mouth, or 
scarlet fever. Respondent could name no book or article he had ever 
read on septicemia, gangrene, ulcers, diabetes, tuberculosis, or other 
diseases enumerated in his advertising material. 

Notwithstanding the fact that respondent is not a doctor and is 
without medical education, he has not hesitated to consult with 
patients, to undertake to diagnose their troubles and to prescribe his 
product “Germex” for them. 

Par. 5. Respondent claims to have discovered the preparation “Ger- 
mex” accidentally about the year 1895. The preparation was first 
tried out on insect life, being sprayed on potato plants and being 
called “Bug Yellow.” Respondent then recommended the prepara- 
tion as being destructive to various kinds of insect life, including lice 
on cattle and vermin on men. Respondent thereafter recommended 
the preparation in the treatment of, and as a cure and remedy for, 
various diseases and ailments of the body, including cancer, arthritis, 
syphilis, and tuberculosis. 

Bacteriological examinations of “Germex” disclose that it is not an 
antiseptic, is not sterile and contains pathogenic or disease-causing 
bacteria. Smears from “Germex” were found to contain, among 
others, such types of bacteria as the Monilia, or dangerous type of 
yeast, Gram-negative rods, Gram-positive rods and cocci. Healthy 
mice injected with the Gram-positive rods became sick the following 
day. The yeast culture was injected intravenously into a mouse; the 
mouse was killed, and the autopsy showed abscesses in the liver, 
spleen, and intestines, thus indicating that the yeast organisms ob- 
tained from “Germex” were pathogenic; that is, disease-forming to 
animals. Microscopic smears made from these abscesses were in turn 
positive for yeast. The tests showed that the yeast, Gram-positive 
rods, cocci, and Gram-negative rods increased in the fluid “Germex.” 
The yeast test also revealed that “Germex” is not a bactericide; that 
is, that it does not kill or destroy bacteria. Organisms grew in speci- 
mens of “Germex” from which, theretofore, all organisms had been 
removed. The tests further disclosed that “Germex” is not a sterile 
product, but contains living micro-organisms, one of which at least, 
as stated, was pathogenic to animals. Bacteriological examinations 


made by a medical technologist of the Herman Kiefer Laboratory at 
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Detroit, Mich., disclosed that “Germex” does not inhibit or stop the 
growth of such organisms as bacillus typhosis, the typhoid fever bac- 
teria, and staphylococcus, a type of bacteria containing various round 
pathogenic organisms. Further bacteriological examinations made by 
an expert employed by respondent resulted in the finding that 
“Germex” is not a sterile product and should not be used 
intravenously. 

In a further test to determine the bacteriological qualities or aspects 
of “Germex,” a prominent Detroit hospital planted tuberculosis 
bacilli in a culture and then added drops of “Germex” according to 
instructions given by respondent, with the result that the growth of 
the tubelculosis bacilli could not be determined because of the rapid 
overgrowth of other bacteria which were present in “Germex,” 

Par. 6. The product “Germex” contains no therapeutic ingredients 
that would be helpful in the treatment or cure of the diseases enumer- 
ated by the respondent and the representations of respondent in such 
relations are false and misleading in their entirety. The record dis- 
closes that the respondent has steadfastly refused to inform anyone 
as to the nature or identity of the ingredients entering into the com- 
position of “Germex.” Respondent even refused to inform the Amer- 
ican Medical Association, the Wayne County Medical Society, or the 
Michigan or Detroit Health authorities as to the contents of “Germex.” 

As a result of qualitative and quantitative analyses, the ingredients 
of “Germex” were determined. The analysis also indicated the 
absence of certain specific substances. Chemical analyses of a sample 
of “Germex” as made by the Laboratories of the Detroit Department 
of Health disclosed the product to be a brown liquid, cloudy in appear- 
ance, with a yellowish residue on the bottom and a scum on the surface 
of the liquid standing in the bottom, The sample contained 8.18% 
of ethyl alcohol by volume, a deficiency of .82%, had a musty odor, 
a slightly acid reaction, small amounts of resin and glucocides, total 
solids of .97% of this 14% representing a composition of ash, largely 
sodium carbonate, and a trace of potassium carbonate. The labora- 
tory found “Germex” to be an aqueous-alcoholic solution of organic 
drug extractives with a very small percentage of inorganic solids. 
The drug extractives in “Germex” were found to be similar to, or 
identical with, the drug extractives of the echinacea root. The small 
amount of alcohol added was not found to be an efficient preservative. 

The chemical analysis further disclosed the absence in “Germex” of 
a number of drugs, chemicals or metals commonly accepted and used 
by the medical profession in the treatment of various of the diseases 
for which the respondent recommends and administers his “Germex.” 
No mercury or mercury salts, no bismuth or bismuth compounds, no 
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iron or iron salts, no arsenic or arsenic compounds, no heavy metals, no 
salicylic acid or salicylates, and no chemical caustics were found in 
“Germex.” 

The drug echinacea was the subject of careful investigation and 
report by the Council on Pharmacy and Chemistry of the American 
Medical Association as far back as 1909. The drug had been used 
as a “blood purifier” by one Dr. H. F. C. Meyer of Pawnee City, 
Nebr., being guaranted by that individual as an absolute cure for 
rattlesnake bite within twenty-four hours. The Council on Pharmacy 
and Chemistry of the American Medical Association referred to the 
claims of Dr. Meyer as the “absurd claims of an evidently ignorant 
man” and recommended the rejection of echinacea. 

The Department of Agriculture in 1920 made exhaustive experi- 
mental studies of echinacea therapy. These studies reported that the 
use of echinacea as a remedy for various disorders in both humans 
and animals originated with the American Indians. Echinacea root, 
it was stated, has entered into the composition of a number of patent, 
proprietary and nonsecret mixtures, but has never been officially 
recognized in the United States Pharmacopoeia. Those using the 
root, the Department reported, had recommended it in the case of 
blood poison, snake, bite, typhoid and malarial fevers, goiter, 
smallpox, anthrax, hydrophobia, tetanus, erysipelas, ulcers, gangrene, 
burns and syphilitic nodules. The department of Agriculture, after 
elaborate tests on animals, found that echinacea does not possess 
remedial value against tetanus, that results were negative in septi- 
cemia and that echinacea does not appear to be of value as a remedy 
for anthrax nor for rattlesnake bite, tuberculosis, botulism, or chronic 
dourine conditions. 

Par. 7. The various representations of the respondent in respect 
to the diseases he claims “Germex” to be a remedy or cure for were 
carefully considered and checked in connection with the ingredients 
found and those not found in “Germex” as disclosed by chemical 
analyses and in the light of a knowledge of medicine and the accepted 
methods of the treatment of such diseases. As a result of their in- 
vestigations competent medical authorities state and report: That 
“Germex” cannot be considered as a remedy for arthritis, as it con- 
tains nothing that could be employed as an an analgesic and does 
not show the presence of any salicylates; that “Germex” is not a 
remedy for anemia, as it contains no iron or iron salts; that “Germex” 
would not be effective in the treatment of syphilis, as it contains 
no arsenic or arsenic salts, no heavy metals, and no bismuth or 
mercury salts; that “Germex” would not be effective in the treat- 
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ment of trench mouth, as it contains no substance used for such 
purpose; that “Germex” could not be used in the treatment of 
scarlet fever, as it is not a biological product and is not of a germi- 
cidal nature; that “Germex” contains nothing to combat the bacteria 
found in the condition of septicemia; that “Germex” cannot be used 
in the treatment of diphtheria, as it contains no antitoxin; that 
“Germex” could have no influence on the cause of gangrene or serve 
as a cure therefor and could only be used in any event as a wash for 
such condition; that “Germex” would have no value in the treatment 
of stomach ulcers as a neutralizer of hydrochloric acid, its alkaline 
content being very slight; that “Germex” could not be used as a 
remedy for diabetes, as nothing remotely approaching insulin is 
found in it; that “Germex” is not a remedy for streptococcus throat, 
as it is not a germicide, and for the same reason could not be used 
locally as a treatment for tuberculosis lesions on the surface and 
would be ineffectual in treating tuberculosis systematically; that 
nothing was found in the compound suggesting that it would be 
useful even as an eliminant in kidney and liver trouble; that 
“Germex” would not be effective in the treatment of rheumatic fever ; 
that it could not even be used as a germicide applied locally to 
ulcerations of an eczematous nature; and that “Germex” could not 
be used in the treatment of even superficial forms of cancer, as it 
was not found to contain anything of a caustic nature. 

“Germex” was found by medical experts to be an aqueous extract of 
an organic substance, probably of vegetable origin, possessing no 
indicated pharmaceutical properties and being highly contaminated 
with several types of bacteria. The intravenous use of “Germex” was 
condemned by medical experts as being dangerous. It would be taking 
a terrible risk to put it in the veins of an individual, due to its con- 
taminated condition. The yeast cells of the Monilia type found in 
“Germex” would expose a person using it to possible infection, the 
Monilia type of yeast being pathogenic and having virulent charac- 
teristics when introduced into the tissues, frequently producing de- 
struction of tissues and abscess formation. 

Medical experts, in the light of their investigations, term the claims 
made for “Germex,” either as a medicine or an antiseptic, as “highly 
exaggerated and not based on any actual fact ;” as a “bid for business,” 
“fallacious,” “not supported by the facts,” “contradictory in many 
respects,” “not to be believed in the light of a knowledge of medicine 
and the accepted methods of treatment,” “highly exaggerated,” and 
“oenerally untrue.” One prominent medical expert termed “Germex” 


1282 FEDERAL TRADE COMMISSION DECISIONS 


Findings 24 Kk : 


as just a “sort of mess” and “entirely inert and without any pharma- 
cological action whatsoever.” As the outstanding requirement of a 
preparation for intravenous administration depends upon Its being 
sterile, this expert would be very much opposed to having “Germex” 
get into the circulation of any patient he was responsible for. 

Par. 8. There are no positive cures known to the medical profession 
for cancer in an advanced state, but such profession does use or 
employ certain accepted treatments for cancer. It cannot be said 
that the cause of cancer is known. The successful eradication of a 
cancer is accomplished by its destruction. The accepted methods for 
the treatment and attempted destruction of cancer as known to medical 
science are three: 

1. Surgical removal; 

2. Destruction with X-ray; 

3. Radium. 

No cancer specialist would undertake to predict that a cancer would 
not recur. Antiseptics have no value in the treatment of cancer. 

The respondent devoted more attention to the treatment of cancer 
than to any other diseases covered by the advertising claims and 
representations made by him for “Germex.” The claims for cancer 
cure or cancer relief as made by respondent are not established. The 
record discloses the fact that the respondent in some instances thought 
or claimed that patients had cancer when they did not have it, and 
that those who did have cancer and were treated by respondent either 
died, or still have the cancer. The accepted method of diagnosing 
a cancer or suspected cancerous growth or condition is to cut or slice 
off a part of the diseased area and make an examination of such 
piece of tissue. This method is known as a biopsy. The respondent 
made or took no biopsies in connection with cancer cases treated by 
him with “Germex,” did not diagnose the patient’s trouble and fre- 
quently knew no one else who had. Nevertheless, respondent has made 
a practice of prescribing for patients, some of whom he has never 
seen, undertaking from time to time to treat them through the mails. 

Par. 9. The respondent is now selling “Germex” under the name 
“Neutro-Plasm” through the medium of a Detroit organization called 
“Neutro-Plasm Foundation,” supplying the foundation with the prod- 
uct in 100-gallon lots. Advertisements are being run in six different 
medical magazines. The members of the foundation group do not 
know what “Germex” contains, the respondent being “unwilling at 
present to tell us exactly what is in it.” “Neutro-Plasm” is being put 
out primarily as a cancer deodorant, but advertising used by the 
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foundation in selling the product also contains the following state- 
ment: 

It would seem that Neutro-Plasm checks the development and the spread 
of various forms of carcinoma, sarcoma and endothelioma, and in some instances 
corrects the condition to effect a restoration to normal of the patient. 

Par. 10. The various statements and representations made by re- 
spondent, through the medium of letters, circulars, pamphlets, and 
other advertising media employed in selling and offering for sale 
his product “Germex” in the respective States of the United States 
were and are deceptive and misleading. “Germex” is not antiseptic, 
and is not a germicide. It will not kill, destroy or drive out disease- 
forming bacteria. It has no therapeutic value or qualities whatso- 
ever. It is not a remedy or cure for, nor will it produce beneficial 
results in the treatment of such diseases as arthritis, pernicious 
anemia, syphilis, septicemia, gangrene, cancer, ulcer, fistula, rheu- 
matic fever, trench mouth, diphtheria, scarlet fever, diabetes, cancer, 
eatarrh, sinus, ulcers of the stomach, tuberculosis, kidney and liver 
troubles, rheumatic fever, or any other disease or ailment to which 
mankind is subject. “Germex,” being highly contaminated, is not 
sterile and therefore is unsafe and unfit for intravenous use. 

Par. 11. There are among the competitors of respondent as referred 
to hereinbefore, corporations, partnerships, firms and persons who 
are engaged in the sale of preparations which are recommended for 
use in the treatment of such diseases or ailments as those mentioned 
by respondent in his advertising material but who truthfully rep- 
resent their products and their therapeutic value and honestly vend 
the same. 

Par. 12. The use of the aforesaid false and misleading representa- 
tions and practices on the part of the respondent in the sale and 
offering for sale of his product known and designated as “Germex” 
has had, and now has, the tendency and capacity to cause members 
of the purchasing public to form the mistaken and erroneous beliefs 
that respondent’s said product “Germex” is a true and genuine anti- 
septic, is sterile, may be safely taken intravenously, has therapeutic 
value in the treatment of various diseases; and that it will relieve 
pain in connection with, will produce beneficial results in the treat- 
ment of, or is a remedy or cure for the diseases named in paragraph 
3 herein. Acting under such erroneous beliefs, induced by the 
various misrepresentations of the respondent as herein detailed, many 
of said members of the public have purchased respondent’s product 
“Germex.” The aforesaid representations and practices on the part 


1284 FEDERAL TRADE COMMISSION DECISIONS 
Order DATOS. 


of respondent have and have had the capacity and tendency to un- 
fairly divert to respondent the trade of competitors engaged in selling 
in interstate commerce, drugs, preparations, or remedies which are 
truthfully advertised and represented and which are recommended 
for use in connection with the treatment of the various diseases and 
ailments enumerated by the respondent. Thereby substantial injury 
has been done, and is being done, by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Tyrrell H. 
Duncombe, an individual trading as Duncombe Research Laboratory, 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion, upon the complaint of the Commission, the answer of respondent 
thereto, testimony and other evidence in support of the allegations 
of the said complaint and in opposition thereto, taken before W. W. 
Sheppard, an examiner of the Commission theretofore duly designated 
by it, and the brief in behalf of the Commission filed herein, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create 
a Hederal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, 'That the said respondent, Tyrrell H. Duncombe, indi- 
vidually, and trading as Duncombe Research Laboratory, or under 
any other trade name or through any corporate or other device, his 
servants, employees, or agents, individual or corporate, in connection 
with the offering for sale, sale and distribution in interstate commerce 
or in the District of Columbia, of a preparation or product in liquid, 
salve, or other form, designated as “Germex” or “Epi-Phi,” or any 
other product of substantially the same ingredients so designated oc 


designated by any other word, name, legend, or title, do forthwith 
cease and desist from representing: 
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1. That said product, “Germex” is sterile; 

2. That “Germex” is antiseptic in its action or is an antiseptic; 
that it will kill, destroy, prevent growth of, or drive from the human 
body, pathogenic or disease-bearing or forming parasites, bacteria. 
germs, or microbes; and that it may be used safely as an antiseptic or 
may be taken safely internally, externally, or used intravenously; 

3. That “Germex” is a cure or remedy for, will relieve pain in con- 
nection with, or will produce any beneficial results in the treatment 
of, such diseases or ailments as cancer, pneumonia, tuberculosis, scar- 
let fever, ulcer, syphilis, arthritis, pernicious anemia, gangrene, diph- 
theria, trench mouth, septicemia, fistula, eczema, streptococcus sore 
throat, diabetes, sinus, pyorrhea, catarrh, athlete’s foot, rheumatic 
fever, or any other disease or ailment to which human beings are 
subject. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
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Docket 2654. Complaint, Dec. 11, 1935—Decision, May 19, 1937 


Where a corporation, long since organized, and in business, for profit, and 
which (1) conducted a school for vocational training, principally, by both 
correspondence and classroom plans, (2) as thus engaged, offered corre- 
spondence courses, its chief concern and interest, in a large number of 
subjects falling, primarily, within the divisions of law and business man- 
agement and accountancy, (3) sold or supplied, as incident thereto, text- 
books, used to some extent by a large number of schools, colleges and uni- 
versities, prepared by it and also for it by others, (4) advertised its said 
courses in business magazines, trade journals, and other periodicals of wide 
interstate circulation, and also extensively in the lower priced so-called 
“pulp” magazines, and solicited purchasers therefor through some 300 so- 
called “Registrars” on commission basis, (5) had no entrance requirements 
other than competency to master the courses, (6) conferred no degree other 
than that in its law course, and gave no courses leading to graduate de- 
grees or available for credit for such degrees upon transfer of the student 
to college or university offering the same, and (7)! in connection with its 
classroom courses provided no facilities for its pupils other than said class- 
rooms— 

Represented, through use of term “Hxtension University” in its corporate name 
and in its advertising literature, that it conducted a university or exten- 
sion university, notwithstanding fact it was not a university and did not 
possess the qualities and attributes considered by educators and members 
of the public generally as requisites for an institution to make it such 
or to entitle it thus to be designated, such as being an institution (1) of 
higher learning with a nucleus of a college of arts and sciences, with 
courses in such subjects as music, painting, architecture, literature, history, 
ete., and surrounded by a graduate school and one or more professional 
schools, and conferring academic and graduate and professional degrees, 
and with a faculty of learned persons acting as instructors in the various 
branches of instruction involved, as attested to a considerable extent by 
number of degrees earned, and (2) one not operated to make a profit from 
its educational operations that does not go entirely back into its funds 
for upkeep or expansion, or engaged in securing registrations through paid 
salesmen, and (3) with, as a rule, dormitories, laboratories and research 
facilities, and with students already adequately trained by previous study 
in colleges of arts and sciences leading into special fields of learning 
through study and seminar and laboratory instruction and research work, 
and notwithstanding fact it was not engaged in extension activities of a 
university, as indicated by said word; 

With tendency and capacity to create in the minds of a part of the public, and 
especially those interested in obtaining education by correspondence courses, 
an erroneous and mistaken conception and belief as to its true character 
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and nature and that of its courses of instruction, and to cause various 
persons to enroll as pupils with it and to subscribe to its textbooks and 
courses in the mistaken and erroneous belief that it was a university and 
possessed the attributes hereinabove indicated, and with effect of causing 
prospective pupils to purchase its said courses and textbooks in prefer- 
ence to those sold by similar institutions which do not make use of word 
“university” in their corporate name or otherwise, and of diverting trade 
to it from its said competitors which do not make similar misuse of term 
“extension university” or word “university”, and also from recognized 
colleges and universities which operate and maintain extension divisions 
or departments offering correspondence courses similar to those offered by 
it; to the injury of all said competitors in the sale and distribution of cor- 
respondence courses of instruction in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. John W. Hilldrop for the Commission. 


LaRochelle, Brooks & Walrath, of Chicago, Ul. and Mr. George L. 
Schein and Mr. H. B. Cox, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, and entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that the 
LaSalle Extension University, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce as “commerce” is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPH 1, The respondent, LaSalle Extension University, a cor- 
poration, is a corporation chartered and doing business under and 
by virtue of the laws of the State of Illinois, and with its principal 
place of business in the city of Chicago, State of Illinois. It is and 
has been for some time past engaged in conducting a school for voca- 
tional training on both the correspondence and residental plans, and 
in the selling and distribution of its courses of instruction on the 
subjects embraced in its curriculum, to wit, Business Management, 
Higher Accountancy, Traffic Management, Modern Salesmanship, 
Banking and Finance, Modern Business Correspondence, Credit and 
Collection Correspondence, Modern Foremanship, American Law and 
Procedure, Paper Salesman’s Training, Railway Station Manage- 
ment, Industrial Management, Railway Accounting, Personnel Man- 
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agement, Commercial Law, Telegraphy, Stenotyping, Elements of 
Accounting, Effective Speaking, Certified Public Accountancy Coach- 
ing, Business English and Commercial Spanish, in interstate com- 
merce, and in the course and conduct of its business it sells and de- 
livers to various persons in the several States of the United States 
other than Iowa courses and textbooks, causing same when sold to 
be shipped to the purchasers thereof into and through States of the 
United States other than Iowa. 

Par. 2. In the course and conduct of its business, respondent, 
LaSalle Extension University, a corporation, was and is in compett- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged in the sale and distribution in interstate commerce 
of similar products. 

Par. 8. In the course and conduct of its business, respondent, 
LaSalle Extension University, a corporation, adopted as and for its 
corporate trade name the words, “LaSalle Extension University,” 
which corporate and trade name so containing the words * Extension 
University ” the said corporation has used and displayed and is still 
using and displaying in its advertisements and advertising matter, 
including catalogs, enrollment blanks, lesson papers, letterheads, and 
other printed matter; and in newspapers, magazines, trade journals, 
and other publications and periodicals having an interstate circula- 
tion. The said respondent, in advertising for pupils to enroll with 
it and subscribe to its courses, uses and displays its said corporate 
and trade name, “ Extension University,” and thereby induces vari- 
ous persons residing in various States of the United States other than 
Illinois, and in the District of Columbia, to enroll with respondent 
as a pupil and to subscribe and pay for the courses, textbooks, and 
correspondence composed of quizzes and answers on the snbjects in- 
volved, provided and promulgated by respondent, which said courses, 
textbooks and correspondence composed of quizzes and answers on 
the subjects involved, are by respondent shipped and transported 
from its place of business in Chicago, Il., into and through the vari- 
ous States of the United States other than Illinois and into the Dis- 
trict of Columbia, to those various persons enrolling with respondent 
as pupils and subscribing to said courses. 

The term and words “ Extension University” are false and mis- 
leading in that they create in the minds of a part of the public, and 
especially those of the public who are interested in obtaining an edu- 
cation by correspondence courses, that respondent, LaSalle Extension 
University, is in truth and in fact a “ University,” which term is gen- 
erally accepted and understood to mean an educational institution 
of higher learning. with power to confer degrees, with a faculty of 
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learned persons acting as instructors in various branches of learning, 
which include the liberal arts and sciences and one or more special 
branches of learning, such as theology, law, and medicine, when in 
truth and in fact the courses taught and sold in commerce by respond- 
ent, LaSalle Extension University, with the exception of that of 
law, do not constitute courses in liberal arts and sciences, nor can 
its instructors be considered a faculty of learned persons, and when 
in truth and in fact, while its charter from the State of Illinois gives 
it the right and power to confer degrees, no such degrees are by it 
conferred, with the exception of that of LL. B. in its law course. 

The false, misleading, and deceptive practices as hereinbefore set 
out are to the prejudice of the public and have a tendency and capac- 
ity to and do induce various persons to enroll as pupils with respond- 
ent, LaSalle Extension University, a corporation, and to subscribe 
to the textbooks and courses sold by respondent, under the belief that 
respondent, LaSalle Extension University, a corporation, is a uni- 
versity, when in truth and in fact respondent is not a university; 
and such false, misleading and deceptive practices of respondent have 
the capacity to and do unfairly divert trade to respondent from itg 
competitors who are engaged in a similar and lke enterprise and 
business and who sell correspondence courses and textbooks in inter- 
state commerce, without misrepresenting their true status, and who 
do not represent and hold themselves out as universities. 

Par. 4. The acts and things done as herein alleged by respondent 
are to the prejudice of the public and the competitors of the respond- 
ent and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as to tHe Facrs, AND Orper 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on December 11, 1935 issued and served 
its complaint in this proceeding upon respondent LaSalle Extension 
University, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the is- 
suance of said complaint, and the filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by John W. Hilldrop, attorney for the 
Commission, before W. W. Sheppard, an examiner of the Commis- 
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sion theretofore duly designated by it, and in opposition to the alle- 
gations of the complaint by LaRochelle, Brooks and Walrath, attor- 
neys for the respondent; and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the preceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of counsel aforesaid; and the Com- 
mission having duly considered the same, and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent LaSalle Extension University is a cor- 
poration organized in 1908 and doing business under the laws of the 
State of Illinois. It was organized as a corporation for profit and 
it is now engaged in business for profit. Dividends are, from time to 
time, paid to its stockholders. Its principal place of business is 
located in the city of Chicago, State of Illinois. Since its organiza- 
tion, it has been engaged in conducting a school, principally for voca- 
tional training, by both correspondence and classroom plans and in 
the sale and distribution of its courses of instruction on the subjects 
embraced in its curriculum. When sales of its correspondence courses 
are made, respondent causes the textbooks, lesson and instruction 
material and other literature incident to said courses of instruction to 
be transported through the United States mail from its principal 
office in Chicago, Ill., to the purchasers thereof located at points in 
every State of the United States and also in Canada and many other 
foreign countries. The average annual number of persons purchas- 
ing and subscribing to its correspondence courses of instruction is ap- 
proximately 25,000. Approximately one-fifth of its students have 
not had a high school education prior to purchasing its course of 
instruction. 

Respondent, in the sale and distribution of correspondence courses 
of instruction, has been since its incorporation and is now, engaged in 
substantial competition with other corporations and with copartner- 
ships and individual likewise engaged in the sale and distribution in 
commerce among and between the several States of the United States 
of similar correspondence courses of instruction. Some of such com- 
petitors are extension divisions or departments of well-known and 
long recognized universities of high standing. Others of said com- 
petitors are corporations, partnerships, or individuals engaged solely 
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in the sale and distribution in interstate commerce of correspondence 
courses of instruction and are not in any way connected with any 
university. Some of such last named competitors also conduct schools 


of classroom instructions similar to those conducted by the respondent 
herein. ; 


Par. 2. In order to obtain purchasers for its various courses of 
instruction, the respondent maintains a staff of approximately 300 
representatives designated as “Registrars.” These representatives 
work on a commission basis and are paid in proportion to the number 
of orders they obtain. Some of them live in the community where 
they work and some of them travel throughout the country in various 
states explaining respondent’s courses of instruction and securing 
orders for the purchase of said courses. Approximately one-third of 
respondent’s pupils are secured in this matter. Prices for the various 
courses which respondent sells range from $25.00 for the simpler 
courses to $198.50 for other courses. 

The only requirement necessary for pupils to enter its various 
courses of instruction is competency to master the courses. In order 
to obtain a degree in the Law course, a person enrolling and purchas- 
ing the course must have at least a high school education or its 
equivalent based on the same standards as required by any other 
institution. Approximately 20% of the persons purchasing respond- 
ent’s courses have previously attended college to some extent. 

Since its incorporation in 1908, the respondent has continually used 
the term or words “Extension University” in its corporate name and 
in all of its advertising literature. Respondent obtains a large 
number of pupils who subscribe to its various correspondence courses 
through advertisements inserted in business magazines, trade jour- 
nals, and other periodicals having a wide interstate circulation such 
as American Magazine, Cosmopolitan, Red Book, Review of Reviews, 
Saturday Evening Post, Literary Digest, Collier’s, Christian Science 
Monitor, Nation’s Business and Traffic World. It also advertises 
extensively in the lower-priced magazines generally referred to as 
“pulp” magazines. Respondent has a very strict control over the 
placement of its advertising and approves every advertisement before 
it is issued. In its advertisements, various appeals are made for the 
purpose of securing the enrollment of pupils and the sale of its cor- 
respondence courses. Illustrative of such statements appearing in 
its advertisements are the following: 

Right now in many lines, there is a search for really good men, managers, 
leaders, men who can take charge of departments, businesses, branch offices, 
and set things humming. 
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Home Study Accountancy Training. Accountants command big incomes. 
Thousands needed. About 12,000 certified public accountants in the United 
States. Many earn $3,000 to $20,000. We train you thoroughly. 

Are you, too, up against life’s big question—How can I make more money? 
Study Law at home. Regularly trained men to win high positions and big 
success in business. Be independent. Greater opportunities now than ever 
before. Big income, $3,000 to $10,000° annually. 

A coupon to be clipped by the individuals reading the advertisements 
and sent in to LaSalle Extension University for further information 
relative to its courses of instruction is included in said advertisements. 
Approximately one-third of respondent’s pupils are secured in this 
manner. Its advertising expense is approximately $225,000 per year. 

Par. 3. When it entered into business in 1908, respondent started 
with a course in Business Management. The Law course was devel- 
oped shortly thereafter. Further courses of instruction, almost 
exclusively in the field of Business Management, Accountancy, Sales- 
manship and Transportation, have been added from time to time. 
The correspondence courses of instruction now offered for sale and 
sold by the respondent in commerce as herein set out are the following: 


Business Management Department Store Accounting 

Traffic Management Public Utility Accounting 

Modern Salesmanship Fire Insurance Accounting 
Commercial Law Construction Company Accounting 
Modern Business Correspondence Bank Accounting & Records 

Industrial Management 300kkeeping Practice 

Railway Accounting Electrical Household Appliance Sales- 
Law manship 

Banking & Finance Automobile Salesmanship 

Personnel Management Retail Salesmanship 

Modern Foremanship Commercial and Industrial Lighting 
Railway Station Management Salesmanship 

Credit & Collection Correspondence Organizing a Business 

Kffective Speaking Basic Salesmanship 

Business Hnglish Principles of Profitable Management 
Stenotypy Psychology in Business 4 


Stenotypy Teaching Normal Training Selling and Sales Management 
Practical Accounting and Office Practice Adyertising and Marketing 
Office Organization and Management Principles of Production 


Higher Accountancy Financing a Business 
Elements of Accounting Practice Credits and Collections 
C. P. A. Coaching Managing Men 
Basic Accounting Accounting and Statistical Control 
Principles of Accounting Practice Business Correspondence 
Cost Accounting Procedure Organization and Reorganization 
Auditing Procedure Better Letters 
Accounting Systems, Their Design & Industrial Traffic Field 
Installation Railroad Traffic Organization and Man- 


Federal Income Tax Procedure agement 
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Traffic Geography Government Regulatory Bodies 
Railroad Freight Classification Railroad Freight Rate Structures 
Railroad Freight Rates and Tariffs Preparation of Rate Cases 

Railroad Freight Tariff Guide Grounds of Proof and Procedure Be- 
Railroad Overcharge Claims fore the Commission 

Shipping Freight by Rail Service Station Salesmanship 
Marketing Transportation Services Mechanical Stoker Salesmanship 
Industrial Transportation Facilities Home Lighting Salesmanship 
Shipping by Mail and Express Paper Trade Salesmanship 

Foreign Trade Traffic Management Retail Automobile Sales Management 
Transportation Law Motor Truck Salesmanship 
Interstate Commerce Act Service Station Management 


The respondent has prepared and published textbooks for use in 
connection with many of its courses of instruction. During the two 
years preceding the date of the hearings in this case, approximately 
40 colleges and universities had, for the first time, adopted respond- 
ent’s textbooks. The textbooks adopted by a substantial majority 
of these institutions are those dealing with auditing procedure and 
accounting systems. Such universities as the University of Pitts- 
burgh, Yale University, University of Southern California, Uni- 
versity of Llhnois, Oklahoma A. & M. University, University of 
Alabama and Northwestern University use respondent’s textbooks as 
a basis for vocational courses dealing with various phases of railroad 
and common carrier transportation such as railroad tariffs, rate 
structures and regulation of public carriers. 'The various textbooks 
used in the full three-year Law course were not prepared or edited 
by the respondent or any member of its faculty. Respondent’s text- 
books are used to some extent by approximately 400 schools, colleges 
and universities throughout the United States. Its textbooks so 
used by other schools and by colleges and universities throughout 
the United States are limited almost exclusively to textbooks deal- 
ing with auditing procedure, accounting systems and business man- 
agement. In the majority of instances where the college and uni- 
versity have adopted respondent’s textbooks for use in connection 
with their various courses of instruction, it is found that such in- 
stitutions not only offer courses based on respondent’s courses, but 
offer other allied courses which are not based on respondent’s text- 
books and do not correspond to respondent’s courses. 

Par. 4. Respondent’s faculty consists of 35 professors and instruc- 
tors. Only one of these has a Doctor’s degree, that of Juris Doctor, 
Five of them have various Master’s degrees. The remainder hold 
various Bachelor’s degrees. Some of them also are certified public 
accountants. The respondent also employs approximately 885 peo- 
ple in its Chicago offices who devote varying portions of their time 
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to respondent’s work. These assistants send out the lessons, handle 
the general correspondence and service for the correspondence 
students and grade the papers of such students. The instructors 
and professors have nothing to do with the details of this work. 
They give general supervision to the work and handle special prob- 
lems submitted by students. The professors and instructors pri- 
marily devote their efforts towards instruction in the classes held in 
Chicago and to general supervision. The actual grading of these 
lessons is principally done by the assistants employed for this specific 
purpose. The research work done by respondent’s staff is limited to 
the fields of auditing procedure, accounting systems, business man- 
agement and salesmanship and the development of new courses of 
instruction im those fields. 

Respondent does not offer any courses dealing with Physical 
Sciences, Philosophy, Psychology (except Business Psychology), Art, 
Music, Classical Languages or Modern Languages (except Commer- 
cial Spanish). The only degree it confers is the LL. B conferred upon 
the graduates of its Law department. Since its organization, approxi- 
mately 1,400 persons have obtained its LL. B degree. Approximately 
1,009 of these have been admitted to the bar in various states. It has 
never conferred any of the other degrees that are conferred by uni- 
versities such as, A. B., B. S., M. A., or Ph. D, and has not given any 
courses leading to graduate degrees or that can be used for credit for 
graduate degrees upon transfer of the student to a college or university 
offering graduate degrees. 

The course of instruction leading to the degree of LL. B. is not given 
by classroom instruction. The only Law course given by classroom 
instruction is that of Business Law. Pupils cannot obtain respondent’s 
LL. B. degree by attending the classroom instructions in Chicago. 

Approximately 600 persons residing in the city of Chicago attend 
respondent’s classroom instruction courses. These courses are con- 
ducted in premises having classroom facilities in the Loop District 
in the city of Chicago. Respondent’s activities are primarily centered 
around the correspondence school which it maintains and its prin- 
cipal income is derived from its correspondence school. Its interests 
in the courses of instruction offered on the classroom plan is secondary. 
In addition to the 35 members of the faculty holding degrees, some 
of whom teach in the classroom courses, there are also 17 other assist- 
ants, some of whom do not hold degrees, teaching in the classroom 
courses. 

Respondent maintains no facilities for its pupils other than class- 
rooms for those pursuing classroom instruction. It does not maintain 
dormitories or meeting rooms for its pupils and does not maintain 
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laboratories or research facilities for use by its students. It neither 
provides nor sponsors extra-curricular activities for its students. Its 
students purchasing the correspondence courses of instruction have 
no opportunity to confer with the members of respondent’s staff except 
through correspondence and none of respondent’s students have oppor- 
tunities to engage in laboratory or research work under the guidance 
and supervision of respondent’s instructors. 

Par. 5. The quality, character and extent of extension teaching is 
governed primarily by the activities of two national associations. One 
association is the National University Extension Association. It is 
composed of 48 well-known and long-recognized universities and col- 
leges which, as an adjunct to their primary residence teaching, conduct 
extension teaching. The respondent is not a member of this associa- 
tion and is not eligible for membership therein. The other association 
is the National Home Study Council. The membership of this organi- 
zation is made up of approximately 50 institutions engaged solely or 
primarily in the sale of correspondence courses of instruction and in 
teaching pupils through the correspondence plan. The respondent is 
a member of this association. 

There is also an association known as the North Central Associa- 
tion, the membership of which is made up of many schools, colleges 
and universities. This association is probably the leading unit in this 
country for establishing and maintaining standards for accrediting 
students. Respondent is not a member of this association and prior 
to 1934, was not eligible for membership. Since 1934, the rules have 
been broadened and it is not now known whether respondent is eligi- 
ble for membership. Respondent has not made application for 
membership therein. 

Par. 6. Universities do not all possess identical physical equipment, 
curriculum or faculty and it is not necessary that they do so. Over 
a period of many years, there has grown up a belief and understand- 
ing among educators and among the public generally as to the requi- 
site characteristics necessary to be possessed by any institution to 
entitle it to be considered a university. A university must be an 
institution of higher learning. It must have a nucleus of a college 
of arts and sciences and must be surrounded by a graduate school 
and one or more professional schools. Its courses in the college of 
arts and sciences must generally include such subjects as music, paint- 
ing, sculpture, architecture, literature, ancient languages, history, 
psychology, mathematics, philosophy and natural and_ biological 
sciences. It must confer academic degrees such as B. A. and B. S. 
Tt must have a faculty of learned persons acting as instructors in 
the various branches of learning in which it gives instruction. Toa 
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considerable extent, the qualifications of such instructors to teach 
their respective courses is determined by the number of degrees that 
they have earned by attendance at colleges and universities, both in 
the college of arts and sciences and in graduate or professional col- 
lees. A university must also confer graduate and professional 
degrees such as M. A., M. S., Ph. D., M. D., and J. D. upon students 
completing such specified courses of graduate study. In order to 
complete work for graduate and professional degrees, laboratories, 
museums, libraries, and a staff of specialized instructors with grad- 
uate and professional degrees to supervise and direct the work must 
be personally available to the students. 

A university, even when it is not a state owned institution, js con- 
sidered to be an institution interested solely in the greatest possible 
advancement and dissemination of learning and knowledge. It does 
not make a profit from its educational operations that does not go 
entirely back into the funds of the university for up-keep or expan- 
sion. A university is not organized for private profit of the owners 
of its stock and it does not sell its stock or pay dividends thereon. 
A university does not secure registration of students through the 
medium of a corps of salesmen who are paid on a commission basis. 
In a university, students already adequately trained by previous 
study in colleges of arts and sciences are lead into special fields of 
learning through study, seminar instruction, research work and labo- 
ratory instruction. A university generally maintains dormitories or 
meeting rooms for its pupils. It always maintains laboratories and 
research facilities for use by the students and sponsors extra-curricu- 
lar activities for its students. An institution selling correspondence 
courses on business subjects such as Business Management and Ac- 
counting, even though it also provides courses in one profession such 
as Law, cannot be considered a university. 

Par. 7. While the respondent gives a total of 77 courses, all of its 
courses fall primarily within the divisions of Law, Business Manage- 
ment and Accountancy. The range of the courses provided by the 
respondent, being hmited to Law, Business Management and Account- 
ancy, does not cover a sufficiently broad field to be comparable to the 
range of courses in many various subjects offered by a university, as 
referred to in the first sub-paragraph of paragraphs 6 and 9. Many 
universities have either a separate school or college of Law or Busi- 
ness Administration or offer a number of courses in Accountancy. The 
total number of such courses offered by any of such universities, how- 
ever, is in all cases small compared to the total number of courses on 
various subjects offered by said universities as a whole. Such other 
universities In many cases give courses similar to respondent’s courses 
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and in some instances, such courses are based on the textbooks pub- 
lished by respondent. Such universities, however, do not maintain a 
school or college of Law and a school or college of Business Admin- 
istration without also maintaining the other above mentioned require- 
ments necessary to constitute them universities. 

Par. 8. From the testimony of noted and outstanding educators and 
from the facts hereinabove set out, it is found that the respondent is 
not a university and it does not possess the qualities and attributes 
considered by educators and members of the public generally as req- 
quisites necessary to be possessed by an institution to make it a uni- 
versity or to entitle it to be designated as a university. Respondent 
is not in any way connected or affiliated with any ‘university or college. 

Par. 9. Many universities maintain extension departments or divi- 
sions with large enrollments in which the same courses of instruction 
are offered as are offered in the regular university sessions. These 
courses are generally taught by the same professors who teach the 
courses in the university proper. For example, the Home Study 
Correspondence Courses offered by the University of Chicago embrace 
such subjects as the biological sciences, the humanities, physical 
sciences, social sciences, anthropology, ancient and medieval arts, 
projective geometry, astronomy, botany, oriental languages, chemistry, 
finance, psychology and modern languages. 

Other institutions, such as International Correspondence School, 
teach their courses of instruction by correspondence entirely. They 
obtain their pupils by advertising and by solicitation through a field 
organization. In many instances, their courses of instruction are 
similar to those of the respondent. The International Correspondence 
School publishes its own textbooks and also sells its books to some 
400 schools, colleges and universities throughout the country and in 
1935, had an enrollment of 42,000 students in the United States and 
Canada. The courses of instruction offered by respondent and Inter- 
national Correspondence School are very similar in the main though 
the International Correspondence School does not offer any courses in 
Law or in a few of the other subjects in which the respondent offers 
courses. Such institutions do not use the word “University” in their 
corporate name or in any of their advertising literature and in no 
way represent that they are universities or are conducting an extension 
division or department of a university. 

Par. 10. The use of the word “Extension” preceding the word 
“University” in respondent’s corporate name and in all of its advertis- 
ing literature, does not change or limit the characteristics and 
attributes generally understood as necessary to entitle an institution 
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to be designated as a university. In fact, it indicates a broadening 
and enlargement of the scope of the activities of an institution which 
is a university. Under these circumstances, the use of the word 
“Extension” means bringing to the people outside of the so-called 
walls of the university the advantages of whatever the particular uni- 
versity may have to offer in its program and thus making the institu- 
tion available to those who cannot make use of its opportunities 
under the normal circumstances in residence. 

Par. 11. The use, in its corporate name and otherwise, of the 
term “Extension University” or the word “University” on the part of 
the respondent, creates and has the tendency and capacity to create 
in the minds of a part of the public, especially those who are inter- 
ested in obtaining an education by correspondence courses, an 
erroneous and mistaken conception and belief as to the true character 
and nature of the respondent institution and its courses of instruction. 

The use of the term “Extension University” or the word “Uni- 
versity” in respondent’s corporate name and otherwise, has the tend- 
ency and capacity to cause various persons to enroll as pupils with 
respondent La Salle Extension University and to subscribe to its 
textbooks and courses of instruction under the mistaken and erroneous 
belief that said respondent is a university and that it possesses the 
attributes hereinabove mentioned which are generally considered as 
being those possessed by a university. As a result, the use of the 
term “Extension University” or the word “University” in respond- 
ent’s corporate name and otherwise, has the tendency, capacity and 
effect of causing prospective pupils to purchase its courses of instruc- 
tion and textbooks in preference to the courses of instruction and 
textbooks sold by similar institutions which do not make use of the 
word “University” in their corporate name or in any other manner. 
In consequence, trade has been diverted to the respondent LaSalle 
Extension University from its competitors which do not make similar 
misuse of the term “Extension University” or the word “University” 
and also from recognized colleges and universities which operate and 
maintain extension divisions or departments offering correspondence 
courses similar to those offered by respondent, to the injury of all of 
said competitors in the sale and distribution of correspondence 
courses of instruction in commerce among and between the various 
States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, LaSalle Exten- 
sion University, are to the prejudice of the public and of respond- 
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ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and evidence taken before W. W. Sheppard, an exam- 
iner of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint and in opposition thereto, briefs 
filed herein, and oral arguments by John W. Hilldrop, counsel for 
the Commission, and by LaRochelle, Brooks and Walrath, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent LaSalle Extension University, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of correspondence courses 
of instruction in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from: 

Representing, directly or indirectly, through the use of the term 
“Extension University” or the word “University” in its corporate 
name, or in any other manner, that it is, or that it conducts, a uni- 
versity or an extension university. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


HIRSCH DISTILLING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2466. Complaint, June 27, 1935—Decision, May 20, 1937 


Where a corporation engaged, as wholesaler and rectifier of spirituous liquors, 
in purchasing, rectifying, blending, and bottling whiskies, gins, cordials, 
brandies, and other alcoholic beverages, and in producing gin with still 
used therefor, by redistillation of purchased alcohol, not produced by it, 

- over juniper berries and other aromatics, and in producing by similar 
process of redistillation certain of its cordials and brandies, and in selling 
its aforesaid various products to wholesalers and retailers in other States 
and in the District of Columbia, in substantial competition with those en- 
gaged in the manufacture by true distillation of whiskies, gins, and other 
alcoholic beverages from mash, wort, or wash, and in selling same in trade 
and commerce among the various States and in said District, and with 
those engaged in purchasing, rectifying, blending, and bottling such various 
beverages and similarly selling same, and including among said competitors 
those who, as manufacturers and distillers, by original and continuous dis- 
tillation from mash, wort, or wash, through continuous closed pipes and 
vessels until manufacture is complete, of whiskies, gins, and other spiritueus 
beverages sold by them, truthfully use words “distillery.” “distilleries.” 
“distillers,” or “distilling” as a part of their corporate or trade names and 
on their stationery and catalogs and on the labels of the bottles in which 
they sell and ship their said products, and those who, engaged in purchas- 
ing, rectifying, blending, bottling, and selling such various products, do not 
use aforesaid words as above set forth— 

Represented, through use of word “Distilling” in its corporate name, printed 
on its stationery and catalogs and on the labels attached te the bottles in 
which it sold and shipped its said products, and in yarious other ways, to 
its customers and furnished same with the means of representing to their 
vendees, both retailers and ultimate consuming public, that it was a dis 
tiller and the said whiskies, gins, cordials, brandies, and other alcoholic 
beverages contained in such bottles were by it made through process of 
distillation as aforesaid, notwithstanding fact it did not thus distill said 
various beverages, thus bottled, labeled, sold, and transported by it, through 
aforesaid process of original and continuous distillation. as definitely under- 
stood from word “distilling” when used in connection with liquor indusiry 
and products thereof by the trade and ultimate purchasing public, anil: 
excepting technical and limited operation for intervals of a day or more 
of distillery leased by it for producing portion of its distilled spirits re- 
quirements, did not own, operate, or control any place or places where 
such beverages are made by aforesaid process, and was not a distiller, 
for the purchase of the bottled liquors of which there is a preference on 
the part of a substantial portion of the purchasing public: 

With effect of misleading and deceiving dealers and purchasing public into the 
beliefs that it was a distiller and that the whiskies. gins, and other 
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spirituous beverages sold by it were by it made or distilled from mash, 
wort, or wash by one continuous process, and of inducing dealers and pur- 
chasing public, acting in such beliefs, to buy the whiskies, gins, and other 
alcoholic beverages rectified and bottled by it, and with result of giving 
it an unfair competitive advantage over those of its competitors who do 
not, through use of such terms in their trade or corporate names, represent 
that package of alcoholic liquor offered to retailer, and by retailer to 
consumer, is a distillery-bottled package, and with tendency thereby and 
effect of diverting trade to it from such competitors: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. John J. Keenan, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Cooke & Beneman, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Hirsch Dis- 
tilling Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarnu 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Missouri, with its office 
and principal place of business in the city of Kansas City, in said 
State. It is now, and for more than one year last past has been, en- 
gaged in the business of a wholesaler and rectifier, purchasing, recti- 
fying, blending, and bottling whiskies, gins, cordials, brandies, and 
other alcoholic beverages and in the sale thereof in constant course 
of trade and commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business it causes its said products when sold to be 
transported from its place of business into and through various States 
of the United States to the purchasers thereof, consisting of whole- 
salers and retailers, located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid, respondent is now, and for more than one year last past 
has been, in substantial competition with other corporations and with 
individuals, partnerships, and firms engaged in the manufacture by 
true distillation of whiskies, gins, and other alcoholic beverages from 
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mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its busi- 
ness as aforesaid respondent is, and for more than one year last past 
has been, in substantial competition with other corporations and with 
individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, cordials, 
brandies, and other alcoholic beverages in rectifying plants and in the 
sale thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond- 
ent, is redistilled over juniper berries and other aromatics. Re- 
spondent also produces certain of its cordials and brandies by a sim- 
ilar process of redistillation. Such rectification of alcoholic spirits 
does not make or constitute respondent a distillery or a distiller, as 
defined by Section 3247 of the Revised Statutes regulating Internal 
Revenue, nor as commonly understood by the public and the liquor 
industry. For a long period of time the word “distilling” when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacturing of spirituous liquors 
by an original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing public 
prefers to buy spirituous liquors bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery, catalogs, and on the labels attached to the bottles in 
which it sells and ships its said products, and in various other ways, 


respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti- 


mate consuming public, that it is a distiller and that the said whiskies, 
gins, cordials, brandies, and other alcoholic beverages therein con- 
tained were by it manufactured through the process of distillation 
from mash, wort, or wash, when, as a matter of fact, respondent is 
not a distiller, does not distill the said whiskies, gins, and other alco- 
holic beverages by it so bottled, labeled, sold, and transported, and 
merely by the use of a still operated by it aforesaid in the production 
of gin and some of its cordials and brandies, does not distill the 
whiskies, gins and other spirituous beverages by it so bottled, labeled, 
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sold, and transported in the sense in which the word “distilled” is 
commonly accepted and understood by those engaged in the liquor 
trade and the public. Respondent does not own, operate, or control 
ny place or places where spirituous beverages are manufactured by 
a process of original and continuous distillation from mash, wort, or 
wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort or wash, whiskies, gins, and other 
spirituous beverages sold by them and who truthfully use the words 
“distillery,” “distilleries,” “distillers,” or “distilling” as a part of 
their corporate or trade names and on their stationery, catalogs, and 
on the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships and individuals engaged in the business of purchasing, rectify- 
ing, blending, bottling, and selling whiskies, gins, cordials, brandies, 
and other alcoholic beverages who do not use the words “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corporate 
or trade names, nor on their stationery, catalogs, advertising, nor on 
the labels attached to the bottles in which they sell and ship their 
‘said products. 

Par. 5, The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into the 
beliefs that respondent is a distiller and that the whiskies, gins, and 
other spirituous beverages sold by respondent are ed or 
distilled by it from wash, wort, or wash by one continuous process and 
are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are distillers, and thereby 
respondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondent are 
to the prejudice of the pati and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on June 27, 1935, issued and served its complaint 
in this proceeding upon respondent, Hirsch Distilling Company, 
charging it with the use of unfair methods of competition im com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer, the Commis- 
sion, by order entered herein, granted respondent’s motion for per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of the complaint to be true 
and waiving the taking of further evidence and all other intervening 
procedure, which substitute answer was duly filed in the office of the 
Commission on April 19, 1937. Thereafter this proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and the substitute answer, briefs and oral arguments of counsel 
having been waived, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Hirsch Distilling Company is a Missouri corpora- 
tion having its office and principal place of business at No. 414 
Delaware Street, Kansas City, Mo. It is now and since a time 
shortly after repeal has been engaged in the distilled spirits rectify- 
ing industry. Since about November 23, 1935, it has been operating 
under a basic permit known as “R-208” from the Federal Alcohol 
Administration Division of the Treasury Department issued to it 
under the provisions of the Act of August 29, 1935, cited as the 
“Federal Alcoholic Administration Act” (49 Stat. 977). Between the 
time of its commencing business and September, 1935, respondent 
engaged solely in the liquor business as a wholesaler and rectifier of 
spirituous liquors, purchasing, rectifying, blending, and_ bottling 
whiskies, gins, cordials, brandies, and other alcoholic beverages and 
selling such products when bottled in a constant course of trade and 
commerce between and among the various States of the United States 
and in the District of Columbia. During and after the month of 
September, 1935, respondent entered into a lease arrangement whereby 
it technically operated at limited intervals of a day or more Dis- 
tillery No. 12, District of Kentucky, at Bardstown, Ky., for the pur- 
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pose of there producing a portion of its distilled spirits requirements 
and otherwise continued to engage in the same business as aforesaid. 
Except as here indicated this respondent does not now and never has 
owned, operated, or controlled a place or places where distilled spirits 
are produced by a process of original and continuous distillation from 
mash, wort, or wash. 

In the course and conduct of its said business it causes its said 
products when sold to be transported from its place of business into 
and through various States of the United States to the purchasers 
thereof, consisting of wholesalers and retailers, located in other States 
of the United States and the District of Columbia. In the course and 
conduct of its business as aforesaid, respondent is now, and for more 
than one year last past has been, in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the manufacture by true distillation of whiskies, gins and other 
alcoholic beverages from mash, wort, or wash, and in the sale thereof 
in trade and commerce between and among the various States of the 
United States and in the District of Columbia; and in the course and 
conduct of its business as aforesaid respondent is, and for more than 
one year last past has been, in substantial competition with other 
corporations and with individuals, firms, and partnerships engaged 
in the business of purchasing, rectifying, blending, and_ bottling 
whiskies, gins, cordials, brandies, and other alcoholic beverages in 
rectifying plants and in the sale thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. Rectifying, in the distilled spirits rectifying industry, 
means the mixing of whiskies of different ages and types, or the mix- 
ing of ages or types, or the mixing of other ingredients with whiskies, 
but reducing proof of whiskey by adding water is not rectifying. 
Rectifiers also blend whiskies with neutral spirits (grain alcohol). 
Some rectifiers blend it with cane. 

Many distillers operate a separate establishment 600 feet or more 
away from this distilleries, known as a rectifying plant, wherein they 
operate in the same manner as described above for a rectifier, some- 
times exclusively with spirits of their own distillation and often with 
spirits purchased from other distillers, or both. Some distilleries 
have a tax-paid bottling room on a distillery bonded premises, 
wherein their distilled spirits are bottled straight as they come from 
the still or in a bonded warehouse after aging or after reduction of 
proof. Any rectifying done by a distiller, however, must be done in 
his rectifying plant under his rectifier’s permit. On all bottled 

liquors, whether bottled at the distillery rectifying plant or any 
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other rectifying plant, appear the words “bottled” or “blended,” as. 
the case may be, “by the ——— Company.” If the distilled spirits 
therein contained are bottled by a distiller, either in his distillery, 
or are spirits of his own distillation bottled in his rectifying plant as 
straight whiskey, the distiller may and does put “distilled and bottled 
by ——— Company.” Finally, blown in the bottom of each bottle 
is a symbol, consisting of a letter followed by a number, identifying 
the bottler. For instance, there as a “D” for a distiller and an “R” 
for a rectifier. The number following the said letter corresponds 
with the distiller’s or rectifier’s basic permit. Thus, “R-208” desig- 
nates the Hirsch Distilling Company, a rectifier. A distiller who also 
operates a rectifying plant and who has both kinds of permits may 
use either symbol, depending upon whether the lquor contained in 
the bottle was produced and bottled under a distiller’s or a rectifier’s 
permit. 

Section 3247 of the Revised Statutes (USCA Tit. 26, Sec. 1158 (a) ) 
regulating Internal Revenue defines a “distiller” as follows: 

Every person who produces distilled spirits or who brews or makes a mash, 
wort, or wash fit for distillation or for the production of spirits, or who, by any 
process of evaporation, separates alcoholic spirits from any substance, or who, 
making or keeping, mash, wort, or wash, has also in his possession or use 
a still, shall be regarded as a distiller. 

Section 3244 of the Revised Statutes (USCA Tit. 26, Sec. 1398 (f)) 
defines a “rectifier” as follows: 

Every person who rectifies, purifies, or refines distilled spirits or wine by 
any process other than by original and continuous distillation from mash, wort, 
or wash, through continuous enclosed vessels or pipes, until the manufacture 
thereof is complete, and every wholesaler and liquor dealer who has in his 
possession any still or leach tub, or who keeps any other apparatus for the 
purpose of refining in any manner distilled spirits, and every person who without 
rectifying, purifying, or refining distilled spirits, shall, by mixing such spirits, 
wine, or other liquor with any materials, manufacture any spurious imitation, 
or compound liquors for sale under the name of whiskey, brandy, gin, rum, wine 


spirits, cordials, or wine bitters, or any other name, shall be regarded as a 
rectifier, and that being engaged in the business of rectifying, ete. 


Par. 3. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond- 
ent, is redistilled over juniper berries and other aromatics. Respond- 
ent also produces certain of its cordials and brandies by a similar 
process of redistillation. Such rectification of alcoholic spirits does 
not make or constitute respondent a distillery or a distiller, as defined 
by Section 3247 of the Revised Statutes regulating Internal Revenue, 
nor as commonly understood by the public and the liquor industry. 
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For a long period of time the word “distilling” when used in con- 
nection with the liquor industry and with the products thereof has 
had and still has a definite significance and meaning to the minds of 
wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, the manufacturing of spirituous liquors by an 
original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing pub- 
lic prefers to buy spirituous liquors bottled and prepared by distillers. 

Par. 4. In the course and conduct of its business as aforesaid by the 
use of the word “Distilling” in its corporate name, printed on its 
stationery, catalogs, and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, re- 
spondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti- 
mate consuming public, that it is a distiller and that the said whis- 
kes, gins, cordials, brandies, and other alcoholic beverages therein 
contained were by it manufactured through the process of distilla- 
tion from mash, wort, or wash, when, as a matter of fact, respond- 
ent is not a distiller, does not distill the said whiskies, gins, and other 
alcoholic beverages by it so bottled, labeled, sold and transported, 
and merely by the use of a still operated by it as aforesaid in the 
production of gin and some of its cordials and brandies, does not dis- 
till the whiskies, gins and other spirituous beverages by it so bottled, 
labeled, sold, and transported in the sense in which the word “dis- 
tilled” is commonly accepted and understood by those engaged in the 
liquor trade and the public. Respondent does not own, operate, or 
control any place or places where spirituous beverages are manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash. 

Par. 5. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort or wash, whiskies, gins, and other 
spirituous beverages sold by them and who truthfully use the words 
“distillery,” “distilleries,” “distillers,” or “distilling” as a part of 
their corporate or trade names and on their stationery, catalogs and 
on the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships and individuals engaged in the business of purchasing, rectify- 
ing, blending, bottling, and selling whiskies, gins, cordials, brandies, 
and other alcoholic beverages who do not use the words “distillery,” 


1308 FEDERAL TRADE COMMISSION DECISIONS 


Conclusion PAA Aer 


“distilleries,” “distilling,” or “distillers” as a part of their corporate 
or trade names, nor on their stationery, catalogs, advertising, nor on 
the labels attached to the bottles in which they sell and ship their 
said products. 

Par. 6. The representations by respondent, as set forth in para- 
graph 4 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort or wash by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent. The Commission finds that the whole 
situation in this industry is such that the foregoing representations 
have a distinct tendency to give respondent what amounts to unfair 
competitive advantage over those of its competitors who do not, by 
the use of such terms in their trade or corporate names, represent 
that the package of alcoholic liquor offered to the retailer and in 
turn to the consumer, is a distillery bottled package and this in turn 
tends to divert trade to respondent from such competitors and there- 
by respondent does substantial injury to competition in interstate 
commerce. 

Par. 7. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act approved August 29, 1935, 
(49 Stat. 977), providing that rectifiers who redistill purchased alco- 
hol over juniper berries and other aromatics may label such resulting 
product “Distilled Gin,” and requiring that the labels state who dis- 
tilled it, the Commission has excepted gins produced by respondent 
by redistillation of aleohol over juniper berries and other aromatics 
from the prohibitions of its order. 


CONCLUSION 


The aforesaid acts and practices of the respondent Hirsch Distill- 
ing Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed herein 
on April 19, 1937 by respondent admitting all the material allegations 
of the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved Septeinber 
26, 1914, entitled “An Act to create a Federal Trade Commission, tu 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Hirsch Distilling Company, a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale or sale and distribution by it in 
interstate commerce or in the District of Columbia of whiskies, gins, 
or other spirituous beverages (except gins produced by it through a 
process of rectification whereby alcohol purchased but not produced 
by respondent is redistilled over juniper berries and other aromatics) 
do cease and desist from: 

Representing, through the use of the word “Distilling” in its cor- 
porate name, on its stationery, advertising or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of whis- 
kies, gins or other spirituous beverages; or (b) that the said whiskies, 
gins, or other spirituous beverages were by it manufactured through 
the process of distillation; or (c) that it owns, operates, or controls 
a place or places where any such products are by it manufactured by 
a process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manufac- 
ture thereof is completed, unless and until respondent shall actually 
own, operate, or control such a piace or places. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist hereinabove set forth. 


b) 
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KNIGHT ELECTRIC COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2656. Complaint, Sept. 1, 1986’—Decision. May 20, 1937 


Where the names, letters and symbols “Marconi,” “Victor,” “R. C. A.,” “Edison,” 
“Ball” and representation of a bell, “Majestic,” “Brunswick,” and the let- 
ters “G. BH.” in a circle with scroll-like interior decorations, as names 
and designations of well-known and long-established individuals, companies, 
and corporations, and long used and extensively advertised by the various 
owners thereof, had come to be known and identified with the radio sets, 
radio parts, and like products of said owners, and constituted their stand- 
ard brands and symbols when used as company, corporate, and trade names, 
and, aS well-known marks and brands on such products thus identified, had 
a fixed and stable value in the trade and industry generally, throughout the 
United States and foreign countries, upon which well-known brands, etc., 
purchasing public relied when thus used on radio sets, etc., and in said 
industries, as indicating high standard, reliable and genuine products, and 
use of such names, letters and symbols influenced purchase thereof and in- 
creased sales, and said names, letters and symbols, thus attached, had 
value to the thousands of dealers engaged in the sale and distribution of 
such standard brand products, and were valuable to the owners thereof, 
who had used, and used and employed, the same in commerce; and there- 
after— 

(1) Two corporations and three individuals, officers and agents thereof, 
engaged in the manufacture of escutcheons and name plates upon which 
they etched or stamped names, marks, brands, and symbols for use on 
radio sets and radio parts, and in sale thereof to manufacturers and dealers 
in such products, (2) five corporations and five individuals, officers and 
agents of said corporations, engaged in manufacture, assembly, and sale 
of radio sets upon which they placed and caused to be placed escutcheons 
and name plates purchased from the hereinabove described manufacturers 
and sellers thereof, and (3) four corporations and two individuals engaged 
in sale and distribution of such products purchased from the hereinbefore 
described concerns and individuals and upon which there were affixed, as 
above set forth, escutcheons and name plates with names, marks, brands, 
and symbols etched or stamped thereon to designate the names, ete., of 
the makers and brand names of the said products; in furtherance of a 
scheme engaged in by such various manufacturers and dealers to deceive 
the public and compete unfairly with other manufacturers and dealers in 
such sets and parts and escutcheons and name plates, through affixing of 
such articles, bearing names, marks, brands, and symbols of corporations 
and individuals well known and long established in the radio and similar 
industries, and without the authority or consent of the legal owners and 
users of such various names, etc., respectively, and as the case might be— 

(a) Sold, distributed, and furnished name plates and escutcheons for radio 
sets and similar products bearing names, letters, and symbols “ Marconi,” 
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“Bdison,” “Bell,” “ Victor,” “Majestic,” “ Brunswick,” “R. C. A.,” and 
“G. E.” and colorable imitations or simulations thereof, to manufacturers 
and assemblers of and dealers in such products as hereinbefore described, 
and without consent of the lawful owners or licensees of such various 
names, etc.; and 

(6) Represented, through use of such names, marks, letters, or symbols, and 
such colorable simulations and imitaticns thereof as ‘“ Marconi-Interna- 
ticnal,” ‘“ Marconi Radio Corporation,” ‘ Edison-International,” “ Edison- 
Bell,” with representation of a bell, ‘‘Edison Radio Stores, Inc.,” ‘ Victor 
International,” “‘ Majestic International,” ‘“ Bronswick,” letters “R. C. I.,” 
“R. S. A.” and “E. B.,”’ and without the permission of the lawful owners 
thereof, that the radio sets, parts and like devices, appliances or products 
made or assembled for or by, and sold by, said various corporate and individ- 
ual manufacturers of and dealers in such parts, ete., were made, assem- 
bled, sponsored, endorsed and approved, or licensed by Thomas A. Edison, 
or Thomas A. Edison, Inc., American Telephone & Telegraph Co., Western 
Electric Co., Marconi Wireless Telegraph Corporation of America, Radio 
Corporation of America, Victor Talking Machine Company, Brunswick- 
Balke-Collender Company, Warner Brothers Pictures, Inc., Brunswick Radio 
Corporation, Grisby-Grunow Company, Majestic Radio & Television Cor- 
poration, or General Electric Company, or by the agents, representatives, 
successors, or assigns of such various individuals and concerns: 

With result that public was led to believe that products thus sold and marked 
and identified were those of the said well known respective companies or 
interests hereinabove set forth, and there was an appropriation by said 
manufacturers of escutcheons and name plates, and manufacturers and 
assemblers of and dealers in sets and parts as hereinbefore set forth, of 
the good will of the respective competitor companies and interests herein- 
before referred to, and an unfair diversion of business from such com- 
petitor companies to such name plate manufacturers, etc., and also such 
unfair diversion of business from other competitors who do not resort to 
such practice, and with the result, by reason of such wholly unauthorized 
use of names, brands, ete., of giving to the goods of aforesaid manufac- 
turers, assemblers, and dealers a salability which they would not otherwise 
have, and of giving to such manufacturers, ete., an advantage over their 
competitors who do not similarly misrepresent the true origin of their 
goods and conceal the same under a reputable but false source, and of 
deceiving the public buying products of said manufacturers, etc., into the 
false belief that such products originated with well known and reputable 
concerns, and with the further result of placing in the hands of others, 
to whom said products thus marked were sold, means whereby injury 
might be and was done to competitors dealing in the genuine, honestly 
marked goods: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Carrel F. Rhodes for the Commission. 

Mr. Charles Green, of Philadelphia, Pa., for Ross Distributing Co. 
and Larry B. Ross, and, along with Mr. Julius C. Baylinson, of Phil- 
adephia, Pa., for Harvard Radio Tube Testing Stations of Pennsyl- 
vania, Inc., and Julius M. Schoenberg. 
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McQuistion & Malcolm, of New York City, for Metal Etching 
Corp. and M. Hermann. 

Mr. Herman Goldman, of New York City, for Premier Metal 
Etching Co. and its officers. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Knight 
Electric Company, Inc., Temple Electric Corporation, Acme Radio 
Corporation, Pirate Radio Corporation, Gillet Radio Corporation, 
Radio Products Corporation, Franklin Sales and Distributing Com- 
pany, Inc., and Eric Houser, individually, and as president, director, 
and agent of said several companies, and David I. Morrison, A. M. 
Frank, Leon C. Sacks, Charles Johannes, Morris A. Weiner, Otto 
Dreher, Charles Dreher, Ruth Wasserman, J. R. Rosenberg, and S. 
Buchman, individually, and as officers, directors, and agents of said 
companies; Harvard Radio Tube Testing Stations of Pennsylvania, 
Inc., and Julius M. Schoenberg, individually, and as _ president, 
director, and agent of said company; Ross Distributing Company, 
and Larry B. Ross, individually, and as president, director, and agent 
of said company; Sun Radio and Service Supply Corporation, 
and Emanuel Rosensweig, individually, and as president, director, 
and agent of said company; Schiller Brothers, Incorporated, and 
Louis S. Schiller, individually, and as president, director, and 
agent of said company; F. C. Scruggs, individually, and trading 
under the name Call Radio Company; Peter Robbins, individually, 
and trading under the names Robbins Radio Company and Ambas- 
sador Radio Company; Metal Etching Corporation, and M. Herman, 
individually, and as president, director, and agent of said company; 
Etched Products Corporation, and Albert Nierenberg and Walter H. 
Miller. individually, and as officers, directors, and agents of said com 
pany; Electro Chemical and Engraving Company, and F. E. Switzer, 
N. L. Jacobus, Robert Schlesinger, Julius Erdoes, L. S. Southwick, 
individually, and as officers, directors, and agents of said company; 
Premier Metal Etching Company, and Herbert Pape, Carl J. John- 
son, Ernest A. Rottach, Hugo Lehrfeld, individually, and as officers, 
directors, and agents of said company; Crowe Nameplate and Manu- 
facturing Companv. and E. C. Coolidge and I. Robinson Smith, indi- 
vidually, and as officers, directors, and agents of said company have 
been and now are using unfair methods of competition in commerce. 
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as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its amended and supplemental com- 
plaint, stating its charges in that respect as follows: 

ParacrarH 1. (A) Respondents Knight Electric Company, Inc., 
Temple Electric Corporation, Acme Radio Corporation, Pirate Radio 
Corporation, Gillet Radio Corporation, Radio Products Corporation, 
and Franklin Sales and Distributing Company, Inc. are corporations 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York with their principal place of business 
at 16 Hudson Street in the city of New York in said State. The 
officers, directors, and agents of said companies who have participated 
in the practices herein alleged during all or part of the times here 
involved, are the following: Eric Houser president, director and 
agent of said several companies, and David I. Morrison, A. M. Frank, 
Leon C. Sacks, Charles Johannes, Morris A. Weiner, Otto Dreher, 
Charles Dreher, Ruth Wasserman, J. R, Rosenberg, and S. Buchman. 

The said respondent corporations and the said respondent individ- 
uals individually, and as officers, directors, and agents of said cor- 
porations are, and have been for more than six years last past, en- 
gaged in manufacturing, assembling, and selling radio sets, radio 
tubes, and like products. The business carried on by said respondent 
corporations and said respondent individuals is essentially a single 
business, namely that of manufacturmg and assembling radio sets, 
radio tubes, and like products and selling said products to dealers 
and the purchasing public, the profits from which enure to said 
individuals. Said respondents manufacture, sell, and ship said radio 
sets, radio tubes, and like products to dealers and buyers among the 
purchasing public throughout the United States, and in the District 
of Columbia, and foreign countries in interstate and foreign commerce. 

Other individuals, partnerships, and corporations who have been, 
and now are, involved in the subject matter of this complaint, are 
the following: 

(B) Respondent Harvard Radio Tube Testing Stations of Penn- 
sylvania, Inc., a corporation organized under and by virtue of the 
laws of the State of Pennsylvania, domiciled and doing business at 
208 North Broad Street in the city of Philadelphia in said State, 
and respondent Julius M. Schoenberg an individual, individually and 
as president, director, and agent of said company. 

(C) Respondent Ross Distributing Company, a corporation organ- 
ized under and by virtue of the laws of the State of Pennsylvania, 

domiciled and doing business at 2020 Chancellor Street in the city 
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of Philadelphia in said State, and respondent Larry B. Ross an in- 
dividual, individually and as president, director, and agent of said 
company. 

(D) Respondent Sun Radio and Service Supply Corporation, a 
corporation organized under and by virtue of the laws of the District 
of Columbia, domiciled and doing business at 938 F Street, N. W. 
in the city of Washington in said District of Columbia, and respond- 
ent Emanuel Rosensweig an individual, individually and as presi- 
dent, director, and agent of said company. 

(E) Respondent Schiller Brothers, Inc., a corporation organized 
under and by virtue of the laws of the District of Columbia, domiciled 
and doing business at 922 F Street, N, W. in the city of Washington 
in said District of Columbia, and respondent Louis S. Schiller an in- 
dividual, individually and as president, director, and agent of said 
company. 

(F) Respondent Peter Robbins an individual, individually and 
trading under the names Robbins Radio Company and Ambassador 
Radio Company, domiciled and doing business at 940 F. Street, 
N. W. in the city of Washington in said District of Columbia. 

(G) Respondent F. C. Scruggs an individual, individually and 
trading under the name Call Radio Company by virtue of the laws 
of the District of Columbia, domiciled and doing business at 636 H 
Street, N. E. in the city of Washington in said District of Columbia. 

(H1) Respondent Metal Etching Corporation, a corporation or- 
ganized under and by virtue of the laws of the State of New York, 
domiciled and doing business at 1001 Essex Street in the city of 
Brooklyn in said State, and respondent M. Hermann an individual, 
individually and as president, director, and agent of said company. 

(I) Respondent Etched Products Corporation, a corporation or- 
ganized under and by virtue of the laws of the State of New York, 
domiciled and doing business at 3901 Queens Boulevard in Long 
Island City in said State, and respondents Albert Nierenberg, and 
Walter H. Miller individuals, individually and as officers, directors, 
and agents of said company. 

(J) Respondent Electro Chemical and Engraving Company, a 
corporation organized under and by virtue of the laws of the State 
of New York with its principal office and place of business at 1100 
Brook Avenue, in the Borough of the Bronx, city of New York in 
said State, and respondents F. E. Switzer, B. L. Jacobus, Robert 
Schlesinger, Julius Erdoes, and L. S. Southwick individuals, indi- 
vidually and as officers, directors, and agents of said company. 

(IX) Respondent Premier Metal Etching Company, a corporation 
organized under and by virtue of the laws of the State of New York, 
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domiciled and doing business at 2103 44th Avenue in the city of 
Long Island in said State, and respondents Herbert Pape, Carl J. 
Johnson, Ernest A. Rottach, and Hugo Lehrfeld individuals, indi- 
vidually and as officers, directors, and agents of said company. 

(L) Respondent Crowe Nameplate and Manufacturing Company, 
a corporation organized under and by virtue of the laws of the State 
of Illinois, domiciled and doing business at 1749 Grace Street in the 
city of Chicago in said State, and respondents E. C. Coolidge and I. 
Robinson Smith individuals, individually and as officers, directors, 
and agents of said company. 

Said respondents hereinabove described under sub-paragraphs (B) 
(C) (D) (E) (F) and (G) of paragraph 1 are dealers in radio re- 
ceiving sets, radio tubes and like products. Said respondents dur- 
ing the course and conduct of their business sell and ship said radio 
sets, radio tubes and like products to the purchasing public in inter- 
state and foreign commerce from their several places of business in 
Pennsylvania and the District of Columbia through and into other 
States of the United States, and in the District of Columbia, and 
foreign countries in interstate and foreign commerce. 

Said respondents hereinabove described under sub-paragraphs (H) 
(I) (J) (K) and (L) of paragraph 1 in the course and conduct of 
their business manufacture and sell nameplates and escutcheons for 
use and used upon radio sets to describe or designate the makers or 
brand names of said products. Said respondents during the course 
and conduct of their said several businesses, have and do manufacture 
for sale and sell and ship to respondent Knight Electric Company, 
Inc., and the several other respondent corporations, associations, part- 
nerships, and individuals designated in paragraph 1 (A) (B) (C) 
(D) (E) (F) and (G) escutcheons and nameplates to be used and 
used and sold by said respondents to dealers and others to be used 
on and in connection with radio sets, radio tubes and like products 
as marks or brands to designate the names of the makers and brand 
names used by makers of said products. 

Par. 2. Respondent Knight Electric Company, Inc., and all of the 
several respondent corporations, associations, partnerships, and indi- 
viduals described in paragraph 1 (A) (B) (C) (D) (&) (F) and 
(G) are now and have been for several years last past engaged in 
manufacturing, assembling, selling, marketing, and distributing radio 
sets, radio tubes, and like products, and in the course and conduct 
of their said several businesses respondents have caused and now 
cause said radio sets, radio tubes, and like products when sold to be 
transported by them from their several respective places of business 
- into and through the various States of the United States, the District 
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of Columbia, and in foreign commerce to the purchasers thereof in 
such other States, in the District of Columbia, and foreign countries 
in substantial competition with other corporations, partnerships, and 
persons engaged in the sale and transportation of radio sets, radio 
tubes, and like products in interstate and foreign commerce. 

Par. 3. For the purpose of selling said radio sets, radio tubes, and 
like products and to induce the public to buy said products, respond- 
ent Knight Electric Company, Inc., and the several other respondent 
corporations, associations, partnerships, and individuals set out and 
described in paragraph 1 (A) (B) (C) (D) (E) (F) (G) (A) (1) 
(J) (K) and (L) cooperating among themselves and together with 
one another, have been for several years last past and are now, en- 
gaged in a scheme to deceive the public and to compete unfairly with 
other manufacturers and dealers in radio sets, radio tubes, and like 
products who are in competition with respondents in interstate and 
foreign commerce. In furtherance of said scheme respondents have 
adopted, made, used, and sold and now make, use, and sell to dealers, 
distributors, and others to be used on radio sets, radio tubes, and 
like products, escutcheons or nameplates bearing the names, brands, 
marks, and symbols of corporations and individuals well-known and 
long established in the radio and like industries, which names, marks, 
brands, and symbols were adopted and used and are now being used 
by respondents and others without authority or consent from the legal 
owners and users of said names, marks, brands, and symbols. 

Among the names, marks, brands, and symbols so made, adopted, 
and used by respondents are the following: Marconi, Marconi Inter- 
national, Marconi Radio Corporation; Edison, Edison International, 
Edison-Bell, Edison with a representation of a bell, Edison Radio 
Stores, Inc.; Bell, Bell with a representation of a bell; Victor, Vic- 
tor International; Majestic, Majestic International, Majestic Radio 
Corporation; Brunswick (Bronswick, a colorable imitation of the 
name Brunswick) ; RCA (RCI, RSA, colorable imitations of the let- 
ters RCA) ; the letters EB (a colorable imitation of the letters GE) 
standing alone or stamped upon the representation of a bell, and 
the names Marconi, Edison, Bell, Victor, Majestic, Brunswick or 
Bronswick standing alone or in conjunction with other words, names 
and devices, 

Said respondents, set out and described in paragraph 1 (H) (I) 
(J) (K) and (L), without authority or consent of the legal owners 
of the names, marks, brands, and symbols use, advertise, sell, and 
ship said nameplates and escutcheons so marked and stamped with 
said well-known and long established names, marks, brands and sym- 
bols as hereinabove set out, and said respondents, set out and de- 
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scribed in paragraph 1 (B) (C) (D) (E) (F) and (G), advertise 
said nameplates and escutcheons, and radio sets and like products 
upon which said nameplates and escutcheons so marked, stamped, 
and branded with said well-known and long established names, 
marks, brands, and symbols of others as hereinabove set out, with- 
out the authority or consent of the owners thereof, in catalogues, 
newspapers, and other periodicals circulated in interstate and for- 
eign commerce, and sell and ship said nameplates and escutcheons, 
radio sets and like products from their respective places of busi- 
ness to purchasers thereof, located in States other than the State 
of origin of said shipments and in the District of Columbia and for- 
eign countries in interstate and foreign commerce. All of which 
said acts and things are committed and done in pursuance and as a 
part of the scheme entered into, agreed upon and participated in 
by Knight Electric Company, Inc., its officers, directors, and agents 
and each and all of the respondents hereabove designated in para- 
graph 1 (A) (B) (C) (D) (E) (F) (G) (H) (1) (J) (K) and (1). 

Par. 4. The use by respondents of the names, marks, brands, sym- 
bols, and devices as set out in paragraph 3 is wholly unauthorized by 
the owners of said names, marks, brands, symbols, and devices and 
gives to respondent’s goods a salability which they would not other- 
wise have, and gives to said respondents an advantage over their 
competitors who do not similarly misrepresent the true origin of 
their goods and conceal the same under a reputable but false origin 
as do respondents, The said appropriation and use by said respond- 
ents of the reputation and good-will of others at the expense of and 
injury to such others who have created such reputation and good- 
will has the capacity and tendency to deceive, and deceives the pub- 
lic purchasing said products into believing that respondents’ prod- 
ucts originate with well-known and reputable concerns contrary to 
the fact. Thereby substantial injury is done by respondents to 
competitors and substantial competition in interstate and foreign 
commerce. 

Par. 5. (A) The name “Marconi” refers to and is generally recog- 
nized as the name of Guglielmo Marconi, the engineer and electrician 
who first perfected the appliances used in space telegraphy or radiog- 
raphy and the application of electric waves to actual telegraphy and 
the inventor of various electrical and radio devices among which is 
the celebrated “Fleming Tube,” a tube used in radio sets. Marconi 
Wireless Telegraph Company of America, a corporation organized 
in 1899 under and by virtue of the laws of the State of New Jersey, 
acquired from said Guglielmo Marconi the exclusive right to the use 
and exploitation of all of the said Guglielmo Marconi patents and 
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inventions, including the use of the name “Marconi” in and through- 
out the United States and its territories and possessions. In 1919 the 
said Marconi Wireless Telegraph Company of America sold, trans- 
ferred and assigned to Radio Corporation of America all of its ri ght, 
title, and interest in and to said “Marconi” patents and inventions, 
including the right to the use of the name “Marconi” in connection 
therewith, and has been used and extensively advertised by, and is 
the rightful property of Radio Corporation of America and its 
subsidiaries. 

(B) For many years last past the Victor Talking Machine Company, 
Camden, N. J. has been manufacturing and selling phonographs and 
phonograph records, which phonographs have acquired a wide and 
favorable reputation and have been in great demand by the trade and 
purchasing public. During all this period the phonographs, phono- 
graph records and other articles manufactured and sold by said com- 
pany have featured the name “Victor” as part of their trade name, 
which said name has been attached in a prominent place to said 
machines, sold and shipped in interstate and foreign commerce. 

In 1929 the Radio Corporation of America obtained control of said 
Victor Talking Machine Company and organized a company under 
the corporate name “RCA-Victor Co.,” and also organized a company 
under the name of “The RCA Manufacturing Co., Inc.,” which com- 
pany is engaged in the manufacture and sale of radio sets and combi- 
nation radio and phonograph sets. All of said sets bear the name 
“Victor,” either alone or in combination with other letters or words 
in a prominent place on said sets. Said radio sets and combination 
radio and phonograph sets are sold to the purchasing public by retail 
dealers throughout the United States. During the past twenty-five 
years the Victor Talking Machine Company has spent approximately 
$70,000,000 in advertising, and the word “Victor” has always prom- 
inently appeared in said advertising. At the present time RCA- 
Victor Company is advertising its radio sets and radio tubes in a 
number of magazines having a large national circulation and in other 
publications and newspapers. 

The name “Victor” when used on radio sets and radio tubes and 
like products is the rightful property of the RCA-Victor Co. and the 
Victor Division of the RCA Manufacturing Company. 

The said initials “RCA” have long been used as marks or brands to 
designate radio sets and radio tubes and other merchandise manufac- 
tured, sold and shipped in interstate and foreign commerce by said 
RCA-Victor Co., the Victor Division of The RCA Manufacturing Co. 
and the Radio Corporation of America. Neither said Guglielmo 
Marconi nor Radio Corporation of America or any of its subsidiaries 
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have ever granted (or consented) to respondents the right to the use 
of the name Marconi or the name Victor or the letters RCA (or RSA 
and RCI colorable imitations of the letters RCA) in any manner. 

Par. 6. For more than thirty years prior to his death on October 
18, 1931, Thomas A. Edison had been known and recognized through- 
out the various States of the United States and foreign countries as 
the inventor, patentee, owner and manufacturer of numerous electrical 
devices of various kinds and descriptions and of machines for the 
reproduction of the human voice, which have acquired a wide and 
favorable reputation and are in great demand by the trade and pur- 
chasing public who desire Edison products. Among the machines 
for the reproduction of the human voice manufactured by companies 
which the said Thomas A. Edison organized and controlled, are 
phonographs, dictaphones and transmitting machines, radios, com- 
bination radios and phonographs and many other articles of various 
kinds and character such as storage batteries, spark plugs, ignition 
coils and household electrical appliances. Many of the machines and 
articles above referred to bear the name “Edison” as part of their 
brand, and such name “Edison” has acquired a valuable good-will as 
identifying the manufacturer of said machines or articles. 

Among the companies organized and controlled by the said Thomas 
A. Edison before his death is Thomas A. Edison, Inc., which said 
company is still engaged in the manufacture of the machines and 
articles invented and developed by Thomas A. Edison. Thomas A. 
Edison, Inc., during the years 1926-1930 inclusive, manufactured and 
sold radio sets valued at many millions of dollars, and during the said 
period spent several millions of dollars in advertising its said radio 
products. All the radio sets manufactured and sold by Thomas A. 
Edison, Inc., feature the name “Edison” as part of their brand name. 

The name “Edison” refers to Thomas A. Edison, the great inventor 
in the electrical field and the pioneer in the talking machine and 
radio industry, the right to the use of which name was vested in 
Thomas A. Edison, Inc., by Thomas A. Edison and was extensively 
advertised and has long previously been used and continues to be used 
by Thomas A. Edison, Inc. on radio sets, phonographs and other elec- 
trical devices and appliances, sold and shipped in interstate and 
foreign commerce. Neither Thomas A. Edison or the said Thomas 
A. Edison, Inc. have ever granted (or consented) to respondents the 
right to the use of the name “Edison” in any manner. 

Par. 7. The name “Bell” and the representation of a bell, when used 
in connection with sound reproduction and sound transmission in the 
electrical and radio field refers to the great inventor Alexander 
Graham Bell and is the property of the said Alexander Graham Bell 
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and his successors and assigns. The common law title to the name ~ 
“Bell” is vested, by long and continued use since 1886, in the American 
Telephone & Telegraph Company, its subsidiaries and associates, and 
the Western Electric Company, Inc. Western Electric Company, Inc. 
manufactures, sells, extensively advertises and ships radio sets, radio 
tubes and radio batteries in interstate and foreign commerce, and uses 
the name “Blue Bell” and the representation of a bell as a brand name 
to designate its said products. The representation of a bell has long 
been used and extensively advertised by the American Telephone & 
Telegraph Company as a symbol or trade designation in its business. 
Neither the said Alexander Graham Bell nor the American Telephone 
& Telegraph Company and its subsidiaries nor Western Electric Com- 
pany, Inc. have ever granted (or consented) to respondents the right 
to the use of the name “Bell” in any manner. 

Par. 8. The name “Majestic” is a name long associated with radio 
sets and is the legal property of Grigsby-Grunow Company who are 
the original makers of radio sets branded with the name “Majestic,” 
which were extensively advertised, sold and shipped in interstate and 
foreign commerce by the said Grigsby-Grunow Company. Said name 
“Majestic” is now vested in Majestic Radio and Television Corpora- 
tion of Illinois, which now manufactures, sells and ships in interstate 
and foreign commerce radio sets, radio tubes and lke products 
branded or marked with the name Majestic. Neither Grigsby-Grunow 
Company, its successors or assigns nor Majestic Radio and Televi- 
sion Corporation of Illinois have ever granted (or consented) te 
respondents the right to the use of the name “Majestic” in any manner. 

Par. 9. During many years last past the Brunswick-Balke-Collender 
Co. has been a large manufacturer of billiard and pocket billiard 
tables, bowling alleys and various other articles, and its products have 
acquired a wide and favorable reputation and have been in great 
demand by the trade and purchasing public for many years last past. 
During all this period the products manufactured and sold by said 
company have featured the name “Brunswick” as part of their brand 
name, which said name has been attached in a prominent place to 
said products. In 1915 the Brunswick-Balke-Collender Co. began 
the manufacture and sale of phonographs and phonograph records, 
and some time later began the manufacture and sale of radio sets and 
combination radio and phonograph sets, on all of which articles the 
name “Brunswick” was featured in a prominent place on said products, 
Jn 1930 the radio and phonograph division of said Brunswick-Balke- 
Collender Co. was sold to Warner Brothers Pictures, Inc., which 
company organized the corporation under the corporate name Bruns- 
wick Radio Corporation to operate the business. Said latter company 
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obtained the exclusive right to use the name “Brunswick” in connec- 
tion with said radio sets, phonographs and combination radio and 
phonograph sets. 

Until January 1, 1933, Brunswick Radio Corporation continued 
the manufacture and sale of radio sets and combination radio and 
phonograph sets, on all of which sets the name “Brunswick” has been 
prominently featured. Since January 1, 1933, the manufacture of 
radio sets by Brunswick Radio Corporation has been suspended, but 
said Brunswick Radio Corporation still owns the manufacturing 
plants in which said sets were manufactured and may resume such 
manufacture at some time in the future. The radio sets and combi- 
nation radio and phonograph sets manufactured by Brunswick- 
Balke-Collender Co. and Brunswick Radio Corporation were sold to 
the purchasing public by retail dealers throughout the United States 
and in foreign countries. During all the time the Brunswick-Balke- 
Collender Corporation and the Brunswick Radio Corporation were 
manufacturing and selling radio sets and combination radio and 
phonograph sets said companies expended large sums of money in 
advertising said sets, and the name “Brunswick” has at all times 
been prominently displayed in said advertising. 

“Bronswick,” the name used by respondents is a colorable imita- 
tion of the name “Brunswick” which has long been used by the 
Brunswick-Balke-Collender Co. and the Brunswick Radio Corpora- 
tion on radio sets, phonographs and combination radio and phono- 
graph sets. Neither Brunswick-Balke-Collender Co., Warner Broth- 
ers Pictures, Inc. or Brunswick Radio Corporation have ever granted 
(or consented) to respondents the right to the use of the name 
Brunswick (or Bronswick a colorable imitation thereof) in any 
manner. 

Par. 10. A device of a circle with scroll-like interior projections 
enclosing the script letters “GE” is the property of General Electric 
Company and has long been used and extensively advertised by said 
General Electric Company as a mark or brand to designate the prod- 
ucts manufactured, sold and shipped in interstate and foreign com- 
merce by said General Electric Company. The device used by re- 
spondents of a circle with scroll-like interior projections enclosing 
the script letters “EB” is a colorable imitation of this well-known 
device. Neither Thomas A. Edison, Thomas Edison Inc., Alexander 
Graham Bell, American Telephone and Telegraph Company, West- 
ern Electric Company, nor said General Electric Company or any of 
its subsidiaries have ever granted (or consented) to respondents the 
right to the use of the letters “EB” in any manner. 
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Par. 11. The offering for sale and sale and shipment by respond- 
ents in interstate and foreign commerce, as set out in paragraphs 1, 
2, 8, and 4 hereof, to dealers in radio sets, radio tubes and like prod- 
ucts of escutcheons or name-plates stamped or branded with the well- 
known names, marks, brands and symbols of others without their con- 
sent, and the offering for sale and sale and shipment in interstate 
and foreign commerce by respondents of radio sets, radio tubes and 
like products branded or marked with the names, marks, brands and 
symbols of others without authority or consent of the owners thereof, 
places in the hands of dealers and others the means whereby injury 
might be done and is done to competitors and the purchasing public, 
and all of the acts and things alleged and done by respondents are 
each and all of them to the injury and prejudice of the public and 
respondents’ competitors and constitute unfair methods of competi- 
tion in interstate and foreign commerce within the intent and mean- 
ing of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 1st day of September 1936, issued 
and served its amended and supplemental complaint, hereinafter 
known as the complaint, in this proceeding, upon the following 
named corporations and individuals: 

Respondents, Knight Electric Company, Inc., Temple Electric 
Corporation, Acme Radio Corporation, Pirate Radio Corporation, 
Gillet Radio Corporation, Eric Houser, David I. Morrison, A. M. 
Frank, Leon C. Sacks, Charles Johannes, Morris A. Weiner, Arthur 
Dreher, Charles Dreher, Ruth Wasserman, J. R. Rosenberg, Harvard 
Radio Tube Testing Stations of Pa., Inc., Julius M. Schoenberg, Ross 
Distributing Company, Larry B. Ross, Sun Radio and Service Sup- 
ply Corporation, Emanuel Rosensweig, Schiller Brothers, Inc., Louis 
S. Schiller, F. C. Scruggs, individually, and trading under the name 
Call Radio Company, Peter Robbins, individually, and trading under 
the names Robbins Radio Company and Ambassador Radio Com- 
pany, Metal Etching Corporation, M. Hermann, Etched Products 
Corporation, Albert Nierenberg, Walter H. Miller, Electro Chemical 
Engraving Company, F. E. Switzer, N. L. Jacobus, Robert Schles- 
inger, Julius Erdoes, L. S. Southwick, Premier Metal Etching Com- 
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pany, Herbert Pape, Karl D. Johnson, Ernest A. Rottach, Hugo 
Lehrfeld, Crowe Nameplate and Manufacturing Company, E. C. 
Coolidge, and I. Robinson Smith. 

Respondents, Radio Products Corporation, Franklin Sales and 
Distributing Company, Inc., and S. Buchman could not be located 
and were not served with the complaint. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on said complaint and the answers thereto, 
and the Commission, having duly considered the matter, and being 
now fully advised in the premises, finds that this proceeding is in the 
public interest, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondents, Etched Products Corporation, Albert 
Nierenberg, Walter H. Miller, Electro Chemical Engraving Company 
(named in the complaint Electro Chemical and Engraving Com- 
pany), F. E. Switzer, N. L. Jacobus, Robert Schlesinger, Julius 
Erdoes, L. 8. Southwick, Premier Metal Etching Company, Herbert 
Pape, Karl D. (named in the complaint Carl J.) Johnson, Ernest 
Rottach, and Hugo Lehrfeld filed answers in which they deny all the 
material allegations of the complaint; 

Respondents, Leon C. Sacks, Charles Johannes, Morris A. Weiner 
and J. R. Rosenberg filed an affidavit signed by Sylvia Zondel, secre- 
tary to Fred Rosenberg, the attorney who drew up the incorporation 
papers of certain corporations, in which it is averred that said 
respondents’ names “have been used only as dummies for the purpose 
of execution” certificates of incorporation. That said respondents 
“have never been interested in the control, management, operation 
and conduct of any one of said corporations,” namely, “Knight 
Electric Company, Inc.,” “Temple Electric Inc.,” “Acme Radio 
Corporation,” “Pirate Electric Corporation,” “Gillet Radio Corpora- 
tion,” and “Franklin Sales Distributing Corporation,” and that said 
respondents “had no financial interest whatsoever in any of said 
corporations.” 

It appears that said respondents did not participate in the acts and 
practices charged in the complaint, and the complaint should be 
dismissed as to said respondents. 

Par. 2. Respondent. Metal Etching Corporation is a corporation 
organized under the laws of the State of New York, domiciled and 
doing business at 1001 Essex Street, Brooklyn, N. Y., and respond- 
ent, M. Hermann was and is an officer and agent of said corporation. 
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Respondent, Crowe Nameplate and Manufacturing Company is a 
corporation organized under the laws of the State of Illinois, 
domiciled and doing business at 1749 Grace Street, Chicago, Ill., and 
respondents, E. ©, Coolidge and I. Robinson Smith are officers and 
agents of said corporation. 

Respondents herein named are now, and have been for several 
years last past, engaged in the manufacture and sale of escutcheons 
and name plates—upon which said products they have attached or 
stamped names, marks, brands, letters, and symbols—for use as 
marks and brands on radio sets and radio parts to designate the 
names, marks, brands, letters, and symbols of the makers, and brand 
names of said radio sets and radio parts. They have sold and shipped, 
and now sell and ship, said products to manufacturers and dealers 
in radio sets and radio parts, including the respondents named in 
paragraphs 3 and 4 hereof. They have caused, and now cause, said 
escutcheons and names plates so marked and branded when sold 
to be transported from their respective places of business in the 
States of New York and Illinois to purchasers thereof at their respec- 
tive points of location in States of the United States other than 
the State of origin of the shipment, and in the District of Columbia, 
and foreign countries. 

Par. 3. Respondents, Knight Electric Company, Inc., Temple Elec- 
tric Corporation, Acme Radio Corporation, Pirate Radio Corporation 
and Gillet Radio Corporation are corporations organized under the 
laws of the State of New York, domiciled and doing business at 16 
Hudson Street, New York City, N. Y., and respondents, Eric Houser, 
David I Morrison, A. M. Frank, Arthur Dreher, Charles Dreher, and 
Ruth Wasserman were and are officers, agents, and representatives of 
said respondent corporations. 

Respondents, Eric Houser, David I. Morrison, and A. M. Frank 
conducted business in an individual capacity as free agents, and also 
as agents and representatives of said respondents, Knight Electric 
Company, Inc., Temple Electric Corporation, Acme Radio Corpora- 
tion, Pirate Radio Corporation, and Gillet Radio Corporation, with 
their principal places of business at 16 Hudson Street, New York 
CRGVouIN, aX 6 

The respondents herein named have been for several years last 
past, and are now engaged in the manufacture, assembly, and sale 
of radio sets and radio parts, upon which said products they placed 
and caused to be placed escutcheons and name plates—purchased from 
respondents set out and described in paragraph 2—with names, let- 
ters, marks, brands, and symbols etched or stamped thereon to desig- 
nate the makers and brand names of said radio sets and radio parts. 
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Said respondents sell and ship said products to the respondents named 
in paragraph 4 hereof and to other dealers and to the public, and 
have caused and now cause said radio parts and radio sets, and 
escutcheons and name plates so marked and branded, when sold, to 
be transported from their respective places of. business in the State 
of New York to purchasers thereof at their respective points of loca- 
tion in States of the United States other than the State of origin 
of the shipment, and in the District of Columbia, and foreign 
countries. 

Par. 4. Respondent, Harvard Radio Tube Testing Stations of 
Pennsylvania, Inc., is a corporation organized under the laws of the 
State of Pennsylvania, domiciled and doing business at 208 N. Broad 
Street, Philadelphia, Pa., and respondent Julius M. Schoenberg is an 
officer, representative, and agent of said corporation. 

Respondent, Ross Distributing Company, is a corporation organized 
under the laws of the State of Pennsylvania, with its principal place 
of business at 2020 Chancellor Street, in the city of Philadelphia, Pa., 
and respondent Larry B. Ross is an officer, agent, and representative 
of said corporation. 

Respondent, Sun Radio and Service Supply Corporation, is a cor- 
poration organized under the laws of the District of Columbia, dom- 
iciled and doing business at 938 F Street N. W., Washington, D. C., 
and respondent, Emanuel Rosensweig, is an officer, agent, and repre- 
sentative of said corporation. 

Respondent, Schiller Brothers, Inc., is a corporation organized 
under the laws of the District of Columbia, domiciled and doing 
business at 922 F Street, N. W., Washington, D. C., and respondent, 
Louis S. Schiller is an officer, agent, and representative of said 
corporation. 

Respondent, Peter Robbins, is an individual trading under the 
names Robbins Radio Company and Ambassador Radio Company, 
domiciled and doing business at 940 F Street, N. W., Washington, 
: ay 

Respondent, F. C. Scruggs, is an individual trading under the name 
Call Radio Company, domiciled and doing business at 636 H Street, 
N. E., Washington, D. C. 

The respondents herein named have been for several years last 
past, and are now, engaged in the sale and distribution of radio sets 
and radio parts, upon which said products there are affixed escutch- 
eons and name plates with names, marks, brands, and symbols etched 
or stamped thereon to designate the names, marks, brands, and sym- 
bols of the makers and brand names of said products. Said radio 
sets and radio parts so offered for sale and sold with said escutch- 
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eons and name plates affixed thereto, were, and. are, bought from 
the several respondents set out and described in paragraphs 2 and 3.¥ 
Said products, so marked and branded, were, and are, sold by said 
respondents to the purchasing public, and, when sold, are transported 
from their several respective places of business in the city of Phila- 
delphia, State of Pennsylvania, and the city of Washington, D. C. to 
purchasers thereof at their several points of location in States other 
than the State or point of origin and in the District of Columbia,, 
and in foreign countries. 

The respondents named herein in paragraphs 2, 3, and 4 all filed § 
answers admitting the material allegations of the amended and sup-f 
plemental complaint. The individuals named in paragraphs 2, 3,, 
and 4 are officers and directors of the various corporations with 
which they are identified and participated in the control and direc- 
tion of the activities of the respective corporations with which they 
are connected in performing the acts and practices hereinafter set 
forth. 

Par. 5. For the purpose of selling escutcheons and nameplates and 
of inducing manufacturers and dealers in radio sets, radio parts, and 
like products to buy said products, the several respondents set out 
and described in paragraph 2 have been for several years last past, 
and are now, engaged in a scheme to deceive the public and to com- 
pete unfairly with other manufacturers and dealers in escutcheons 
and nameplates and like products who are in competition with re- 
spondents in interstate and foreign commerce. 

For the purpose of selling radio sets, radio parts, and like products 
and of inducing the public to buy said products, the several respond- 
ent corporations and the several respondent individuals, individually, 
and as officers, agents, and representatives of said respondent corpo- 
rations, herein set out and described in paragraphs 2, 3, and 4, cooper- 
ating among themselves and together with one another, have been for 
several years last past, and are now, engaged in a scheme to deceive 
the public and to compete unfairly with other manufacturers and 
dealers in radio sets, radio parts, escutcheons, and nameplates, and 
like products, who are in competition with the said respondents in 
interstate and foreign commerce. In furtherance of said scheme, the 
said respondents have adopted, made, used, and sold, and now make, 
use, sell, and ship in interstate and foreign commerce to distributors, 
dealers, and others, escutcheons, and nameplates, and radio sets, radio 
parts and like products, upon which are attached, or to which are 
affixed, escutcheons and nameplates bearing the names, marks, brands, 
and symbols of corporations and individuals well known and long 
established in the radio and like industries, which names, marks, 
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brands, and symbols were adopted and used and are now being used 
by said respondents and others without authority or consent from the 
legal owners and users of said names, marks, brands, and symbols. 

Among the names, marks, brands, and symbols so made, adopted, 
and used by respondents are the following: 

“Marconi” and also “Marconi-International,” “Marconi Radio Cor- 
poration,” which are found to be colorable imitations and simulations 
of said name “Marconi”; 

“Edison” and also “Edison-International,” “Edison-Bell,” “Edison” 
with the representation of a bell, “Edison Radio Stores, Inc.,” which 
are found to be colorable imitations and simulations of said name 
“Edison” ; 

“Bell,” and the representation of a bell, which is found to be a sim- 
ulation of the name “Bell”; 

“Victor” and also “Victor International,” which is found to be a 
colorable imitation and simulation of said name “Victor”; 

“Majestic,” and also “Majestic International,” and “Majestic Radio 
Corporation,” which are found to be colorable imitations and simula- 
tions of the said name “Majestic”; 

“Brunswick” and also “Bronswick,” which is found to be a color- 
able imitation and simulation of the said name “Brunswick” ; 

The letters “R. C. A.” and also “R. C. I.” and “R. S. A.,” which 
are found to be colorable imitations and simulations of said letters 
RGus.” 3 

The letters “G. E.,” either alone or in the circle with scroll-like 
interior decorations, and also the letters “KE. B.,” which are found to 
be a colorable imitation and simulation of said letters “G. E.”; and 

“Marconi,” “Edison,” “Bell,” “Victor,” “Majestic,” “Brunswick,” 
or “Bronswick,” standing alone or in conjunction with other words, 
names and devices, or any other colorable imitations or simulations of 
said trade names, or any other trade names, marks or brands. 

Said respondent corporations, and said respondent individuals, in- 
dividually, and as officers, agents and representatives of said corpora- 
tions, set out and described in paragraph 2, with respect to escutch- 
eons and nameplates, and said respondent corporations, and said 
respondent individuals, individually, and as officers, agents, and rep- 
resentatives of said corporations, set out and described in paragraphs 
3 and 4, with respect to escutcheons, nameplates, radio sets, radio 
parts and like products, marked and branded with the said well 
known and long established names, marks, brands, and symbols here- 
inabove set out and described, advertise said products in pamphlets, 
circulars, catalogues, newspapers, and other periodicals circulated 
in interstate and foreign commerce, and in the District of Columbia, 
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and sell and ship said products so marked from their respective places 
of business to purchasers thereof located in the District of Columbia 
and in States other than the State or place of origin of said ship- 
ments, in interstate and foreign commerce and in the District of 
Columbia; without the authority or consent of the legal owners of 
said names, marks, brands, and symbols. 

Par. 6. (a) The name “Marconi” refers to and is generally recog- 
nized as the name of Guglielmo Marconi, the engineer and electrician 
who first perfected the appliances used in space telegraphy or radiog- 
raphy and the application of electric waves to actual telegraphy and 
the inventor of various electrical and radio devices among which 
is the celebrated “Fleming Tube,” a tube used in radio sets. Marconi 
Wireless Telegraph Company of America, a corporation organized 
in 1899 under and by virtue of the laws of the State of New Jersey, 
acquired from said Guglielmo Marconi the exclusive right to the use 
and exploitation of all the said Guglielmo Marconi patents and inven- 
tions, including the use of the name “Marconi” in and througheut the 
United States and its territories and possessions. In 1919 the said 
Marconi Wireless Telegraph Company of America sold, transferred, 
and assigned to Radio Corporation of America all of its right, title, 
and interest in and to said “Marconi” patents and inventions, includ- 
ing the right to the use of the name “Marcom” in connection there- 
with. Said name “Marconi” is now, and has been used and exten- 
sively advertised by, and is the rightful property of Radio Corpora- 
tion of America and its subsidiaries. 

(6) For many years last past the Victor Talking Machine Com- 
pany, Camden, New Jersey, has been manufacturing and selling pho- 
nographs and phonograph records, which phonographs have acquired 
au wide and favorable reputation and have been in great demand by 
the trade and purchasing public. During all this period the phono- 
graphs, phonograph records and other articles manufactured and 
sold by said company have featured the name “Victor” as part of 
their trade name, which said name has been attached in a prominent 
place to said machines, sold and shipped in interstate and foreign 
commerce, 

In 1929 the Radio Corporation of America obtained control of said 
Victor Talking Machine Company and organized a company under 
the corporate name “RCA-Victor Co.,” and also organized a company 
under the name of “The RCA Manufacturing Co., Inc.,” which com- 
pany is engaged in the manufacture and sale of radio sets and com- 
bination radio and phonograph sets. All of said sets bear the name 
“Victor,” either alone or in combination with other letters or words 
ina prominent place on said sets. Said radio sets and combination 
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radio and phonograph sets are sold to the purchasing public by retail 
dealers throughout the United States. During the past twenty-five 
years the Victor Talking Machine Company has spent approximately 
570,000,000 in advertising, and the word “Victor” has always prom- 
inently appeared in said advertising. At the present time RCA- 
Victor Company is advertising its radio sets and radio tubes in a 
number of magazines having a large national circulation and in other 
publications and newspapers. 

The name “Victor” when used on radio sets and radio tubes and like 
products is the rightful property of the RCA-Victor Company and 
the Victor Division of the RCA Manufacturing Company. 

(ce) The initials “RCA” have long been used as marks or brands 
to designate radio sets and radio tubes and other merchandise manu- 
factured, sold and shipped in interstate and foreign commerce by said 
RCA-Victor Company, the Victor Division of the RCA Manufac- 
turing Company and the Radio Corporation of America. Neither 
said Guglielmo Marconi nor Radio Corporation of America or any 
of its subsidiaries have ever granted (or consented) to respondents 
the right to the use of the name Marconi or the name Victor or the 
letters RCA (or RSA and RCI, colorable imitations of the letters 
RCA) in any manner. 

(7) For more than thirty years prior to his death on October 16, 
1931, Thomas A. Edison had been known and recognized throughout 
the various states of the United States and foreign countries as the 
inventor, patentee, owner, and manufacture of numerous electrical 
devices of various kinds and descriptions and of machines for the 
reproduction of the human voice, which have acquired a wide and 
favorable reputation and are in great demand by the trade and pur- 
chasing public who desire Edison products. Among the machines 
for the reproduction of the human voice manufactured by companies 
which the said Thomas A. Edison organized and controlled, are phono- 
graphs, dictaphones, and transmitting machines, radios, combination 
radios and phonographs and many other articles of various kinds and 
character such as storage batteries, spark plugs, ignition coils and 
household electrical appliances. Many of the machines and articles 

‘above referred to bear the name “Edison” as part of their brand, and 
such name “Edison” has acquired a valuable good will as identifying 
the manufacture of said machines or articles. 

Among the companies organized and controlled by the said ‘Thomas 
A. Edison before his death is Thomas A. Edison, Inc., which said com- 
pany is still engaged in the manufacture of the machines and articles 
invented and developed by Thomas A. Edison. Thomas A. Edison, 
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Inc., during the years 1926-1930, inclusive, manufactured and sold 
radio sets valued at many millions of dollars, and during the said 
period spent several millions of dollars in advertising its said radio 
products. All the radio sets manufactured and sold by Thomas A. 
Edison, Inc., feature the name “Edison” as part of their brand name. 

The name “Edison” refers to Thomas A. Edison, the great inventor 
in the electrical field and the pioneer in the talking machine and 
radio industry, the right to the use of which name was vested in 
Thomas A. Edison, Inc., by Thomas A. Edison and was extensively 
advertised and has long previously been used and is now used by 
Thomas A. Edison, Inc., on radio sets, phonographs and other elec- 
trical devices and appliances, sold and shipped in interstate and for- 
eign commerce. Neither Thomas A. Edison nor the said Thomas A. 
Edison, Inc., have ever granted (or consented) to respondents the 
right to the use of the name “Edison” in any manner. 

(¢) The name “Bell” and the representation of a bell, when used 
in connection with sound reproduction and sound transmission in the 
electrical and radio field refers to the great inventor Alexander 
Graham Bell and is the property of the said Alexander Graham Bell 
and his successors and assigns. The common law title to the name 
“Bell” is vested, by long and continued use since 1886, in the Ameri- 
can Telephone & Telegraph Company, its subsidiaries and associates, 
and the Western Electric Company, Inc. Western Electric Company, 
Inc., manufactures, sells, extensively advertises and ships radio sets, 
radio tubes and radio batteries in interstate and foreign commerce, 
and uses the name “Blue Bell” and the representation of a bell as the 
brand name to designate its said products. The representation of a 
bell has long been used and extensively advertised by the American 
Telephone & Telegraph Company as a symbol or trade designation in 
its business. Neither the said Alexander Graham Bell nor the Amer- 
zcan ‘Telephone and Telegraph Company and its subsidiary Western 
Electric Company, Inc., have ever granted (or consented) to 
respondents the right to the use of the name “Bell” in any manner. 

(7) The name “Majestic” is a name long associated with radio sets 
and is the legal property of Grigsby-Grunow Company who are the 
original makers of radio sets branded with the name “Majestic”, 
which were extensively advertised, sold and shipped in interstate and 
foreign commerce by the said Grigsby-Grunow Company. Said name 
“Majestic” is now vested in Majestic Radio and Television Corpora- 
tion of Illinois, which now manufactures, sells and ships in inter- 
state and foreign commerce radio sets, radio tubes and like products 
branded or marked with the name Majestic. Neither Grigsby- Gru- 
now Company, its successors or assigns nor Majestic Radio and Tele- 
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vision Corporation of Illinois have ever granted (or consented) to 
respondents the right to the use of the name “Majestic” in any manner. 

(g) During many years last past the Brunswick-Balke-Collender 
Company has been a large manufacturer of billiard and pocket 
billiard tables, bowling alleys and various other articles, and its 
products have acquired a wide and favorable reputation and have 
been in great demand by the trade and purchasing public for many 
years last past. During all this period the products manufactured 
and sold by said Company have featured the name “Brunswick” as 
part of their brand name, which said name has been attached in a 
prominent place to said products. In 1915 the Brunswick-Balke- 
Collender Company began the manufacture and sale of phonographs 
and phonograph records, and some time later began the manufacture 
and sale of radio sets and combination radio and phonograph sets, 
on all of which articles the name “Brunswick” was featured in a 
prominent place on said products. In 1930 the radio and phonograph 
division of said Brunswick-Balke-Collender Company was sold to 
Warner Brothers Pictures, Inc... which company organized the 
corporation under the corporate name Brunswick Radio Corporation 
to operate the business. Said latter company obtained the exclusive 
right to use the name “Brunswick” in connection with said radio sets, 
phonographs, and combination radio and phonograph sets. 

Until January 1, 1933, Brunswick Radio Corporation continued 
the manufacture and sale of radio sets and combination radio and 
phonograph sets, on all of which sets the name “Brunswick” has 
been prominently featured. Since January 1, 1938, the manufacture 
of radio sets by Brunswick Radio Corporation has been suspended 
but said Brunswick Radio Corporation still owns the manufacturing 
plants in which said sets were manufactured and may resume such 
manufacture at some time in the future. The radio sets and com- 
bination radio and phonograph sets manufactured by Brunswick- 
Balke-Collender Company and Brunswick Radio Corporation were 
sold to the purchasing public by retail dealers throughout the United 
States and in foreign countries. During all the time the Brunswick- 
Balke-Collender Corporation and the Brunswick Radio Corporation 
were manufacturing and selling radio sets and combination radio 
and phonograph sets said companies expended large sums of money 
in advertising said sets, and the name “Brunswick” has at all times 
been prominently displayed in said advertising. 

“Bronswick”, the name used by respondents, is a colorable imita- 
tion of the name “Brunswick” which has long been used by the 
Brunswick-Balke-Collender Company and the Brunswick Radio 
Corporation on radio sets, phonographs and combination radio and 
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phonograph sets. Neither Brunswick-Balke-Collender Company, 
Warner Brothers Pictures, Inc., nor Brunswick Radio Corporation 
has ever granted (or consented) to respondents the right to the use 
of the name Brunswick (or Bronswick, a colorable imitation thereof) 
im any manner. owed 

(h) A device of a circle with scroll-lke interior projections enclos- 
ing the script letters “G.E.” is the property of General Electric 
Company and has long been used and extensively advertised by said 
General Electric Company as a mark or brand to designate the 
products manufactured, sold and shipped in interstate and foreign 
commerce by said General Electric Company. The device used by 
respondents of a circle with scroll-like interior projections enclos- 
ing the script letters “E.B.” is a colorable imitation of this well 
known device. Neither Thomas A. Edison, Thomas A. Edison, Inc., 
Alexander Graham Bell, American Telephone and Telegraph Com- 
pany, Western Electric Company, nor said General Electric Com- 
pany or any of its subsidiaries have ever granted (or consented) to 
respondents the right to the use of the letters “E.B.” or “G.E.” 
in any manner. 

Said names, letters and symbols are the names and designations of 
said well known and long established individuals, companies and 
corporations, and are standard brands and symbols when used as 
company, corporate and trade names, and as marks and brands on 
radio sets, radio parts, and like products, and said products so 
marked have a fixed and stable value in the trade and industry 
generally throughout the United States and foreign countries. The 
purchasing public relies upon said well known brands, marks, and 
symbols when used on radio sets, radio parts and like products, and 
i said industries as indicating high standard, reliable and genuine 
products. The use of such names, letters and symbols influences the 
purchase of said products and increases sales. The number of dealers 


in said products so marked, increase sales value. The said names, 


letters and symbols attached to said products have value to the thou- 
sands of dealers engaged in the sale and distribution of said standard 
brand products. The said names, letters and symbols are valuable 
to those persons, partnerships, and corporations owning them, and 
who have used and now use and employ them in commerce. — 
Because of the popularity of the names “Marconi”, “Victor”, “Bell”, 
“Edison”, “Brunswick”, “Majestic”, and the letters “G.E.”, either 
standing alone or in a circle with scroll-like interior decorations, and 
the letters “R.C.A.”, and the products bearing these names, letters, 
and symbols, manufactured and sold by the lawful owners thereof; 
the use by respondents of said names, letters and symbols, and simu- 
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ations thereof, has led and has the capacity and tendency to lead 
he public to believe that the products sold by respondents and so 
narked or identified are the products of said well known respective 
ompanies or interests hereinabove referred to and identified and 
esults in the appropriation by the respondents of the good will of, 
nd an unfair diversion of business from said respective competitor 
ompanies and interests, and an unfair diversion of business from 
ther competitors who do not resort to such practices, to the injury 
f the owners of said marks, letters and symbols and of said competi- 
ors, and to the prejudice and injury of the public. 

Par. 7. The use by respondents of the names, marks, brands, sym- 
ols and devices as set out in paragraph 5 is wholly unauthorized by 
he owners of said names, marks, brands, symbols and devices and 
rives to respondents’ goods a salability which they would not other- 
vise have, and gives to said respondents an advantage over their 
ompetitors who do not similarly misrepresent the true origin of their 
roods and conceal the same under a disputable but false origin as do 
espondents. The said appropriation and use by said respondents of 
he reputation and good will of others at the expense of and injury 
o such others who have created such reputation and good will, has 
he capacity and tendency to deceive, and deceives the public pur- 
hasing said products into believing that respondents’ products origi- 
ate with well known and reputable concerns contrary to the fact. 
‘hereby substantial injury is done by respondents to competitors 
nd substantial competition in interstate and foreign commerce. 

The purchasing public buying radio sets, radio parts and like 

roducts, marked or branded with the said well known names, letters 
nd symbols are of a common mind or belief, regardless of the selling 
rice or of the source of supply, that said products are manufactured 
nd sold by the lawful owners and users of said names, marks, brands, 
otters, and symbols, and when said names, marks, brands, letters, 
nd symbols are placed upon radio sets, radio parts and like products, 
uch products are accepted as the products of those who have law- 
ully used and now use such names as marks, brands, letters and 
ymbols upon like products as set out in paragraph 6 hereof. The 
ame or brand being depended upon, influences the sale of said 
roducts, 
Members of the purchasing public have purchased radio sets, radio 
arts and like products branded and sold to the trade by respondents 
nd others, which products were imitations of or less than the genuine 
roducts entered in trade by the lawful owners and users of said 
‘andard names, and have been deceived in such purchases. 
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The manufacture, sale, and delivery by respondents set out and 
described in paragraphs 2, 3, and 4, of escutcheons and nameplates, 
and radio sets, radio parts, and like products, marked and branded 
with the names, letters, and symbols set out and described in para- 
graph 5, without authority or consent of the legal owners and lawful 
users thereof, places in the hands of others to whom said products 
are sold, the means whereby injury might be and is done to competi- 
tors dealing in the genuine products honestly marked. Injury to 
manufacturers and dealers in the legitimate products is suffered. by 
the sale by respondents of said products falsely marked, sold, and 
shipped in interstate and foreign commerce. Injury to the lawful 
owners and users of said standard brands, names, marks, and symbols 
is suffered becaues of the manufacture, sale, and competition of said 
respondents’ said products. 


CONCLUSION 


The aforesaid acts and practices of the said respondents, Metal 
Etching Corporation, M. Hermann, Crowe Nameplate and Manufac- 
turing Company, E. C. Coolidge, I. Robinson Smith, Knight Electric 
Company, Inc., Temple Electric Corporation, Acme Radio Corpora- 
tion, Pirate Radio Corporation, Gillet Radio Corporation, Eric 
Houser, David I. Morrison, A. M. Frank, Arthur Dreher, Charles 
Dreher, Ruth Wasserman, Harvard Radio Tube Testing Stations of 
Pa., Inc., Julius M. Schoenberg, Ross Distributing Company, Larry 
B. Ross, Sun Radio and Service Supply Corporation, Emanuel Rosen- 
sweig, Schiller Brothers, Inc., Louis S. Schiller, F. C. Scruggs, indi- 
vidually, and trading under the name Call Radio Company, and 
Peter Robbins, individually, and trading under the names Robbins 
Radio Company and Ambassador Radio Company, are to the preju- 
dice of the public and respondents’ competitors, and are unfair 
methods of competition in interstate commerce, and constitute a 
violation of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST, ETC. 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint, hereinafter 
designated the complaint of the Commission; the answers of those 
respondents upon whom the complaint was served, some of which 
answers deny the material allegations of the complaint, and some of 
which admit the material allegations of the complaint; and the Com- 
mission being fully advised in the premises, 
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It ts ordered, That the complaint herein issued be and the same is 
hereby dismissed as to the respondents, Etched Products Corporation, 
Albert Nierenberg, and Walter H. Miller; Electro Chemical Engrav- 
ing Company (designated in the complaint as Electro Chemical & 
Engraving Company), F. E. Switzer, N. L. Jacobus, Robert Schle- 
singer, Julius Erdoes and L. 8. Southwick; Premier Metal Etching 
Company, Herbert Pape, Karl D. (designated in the complaint as 
Carl J.) Johnson, Ernest A Rottach and Hugo Lehrfeld; Leon ©. 
Sacks, Charles Johannes, Morris A. Weiner and J. R. Rosenberg, for 
the reason that there is no evidence to establish the allegations of the 
complaint as to said respondents. 

It is further ordered, That the case growing out of the complaint 
herein as to the respondents, Radio Products Corporation, Franklin 
Sales and Distributing Company, Inc., and S. Buchman, be and the 
same hereby is closed, for the reason that the said respondents were 
not located and the complaint was not served upon them, without 
prejudice to the right of the Commission to reopen the case and re- 
sume prosecution of the complaint as to said respondents in accord- 
ance with its regular procedure should the facts so warrant. 

[tis further ordered, That the respondents, Metal Etching Corpora- 
tion and Crowe Name Plate and Manufacturing Company, their 
respective officers, agents and representatives, and the respondent 
individuals, M. Hermann, E. C. Coolidge and I. Robinson Smith, indi- 
vidually and as officers, agents and representatives of said corpora- 
tions, and their respective agents and representatives in connection 
with the offering for sale, and sale and shipment in interstate and 
foreign commerce and in the District of Columbia of escutcheons 
and name plates, cease and desist from: selling, distributing or fur- 
nishing name plates and escutcheons for radio sets and like products 
bearing the names, letters and symbols, “Marconi,” “Edison,” “Bell,” 
“Victor,” “Majestic,” “Brunswick,” the letters “R. C. A.,” and the 
letters “G. E.,” or colorable imitations or simulations of said names, 
letters and symbols, to any manufacturers, assemblers, or dealers in 
radio sets and like products, or to any other person, firm, or corpora- 
tion, except to the manufacturers, assemblers and dealers owning said 
trade names or marks, or to the licensees of the owners thereof. 

It is further ordered, That the respondents, Knight Electric Com- 
pany, Inc., Temple Electric Corporation, Acme Radio Corporation, 
Pirate Radio Corporation, Gillet Radio Corporation, Harvard Radio 
Tube Testing Stations of Pa., Inc., Ross Distributing Company, Sun 
Radio and Service Supply Corporation, Schiller Brothers, Inc., and 
their respective officers, agents and representatives, and the respondent 
individuals, Eric Houser, David I. Morrison, A. M. Frank, Arthur 
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(named Otto in the complaint) Dreher, Charles Dreher, Ruth Wasser- 
man, Julius M. Schoenberg, Larry B. Ross, Emanuel Rosensweig, 
Louis S. Schiller, and the respondent, Peter Robbins, individually, 
and trading as Robbins Radio Company and as Ambassador Radio 
Company, and respondent, F. C. Scruggs, individually, and trading 
as Call Radio Company, and said respondent individuals trading 
under any other name or names, in connection with the offering for 
sale and sale in interstate and foreign commerce, and in the District 
of Columbia, of radio sets, radio parts and like products, and es-cutch- 
eons and nameplates, do cease and desist from: 

Representing directly or indirectly, through the use in any manner, 
of the trade names or marks, “Marconi,” “Edison,” “Bell,” “Victor,” 
“Majestic,” “Brunswick,” or the letters “R. C. A.,” or the letters 
“G. E.,” or through the use, in any manner, of any colorable simula- 
tions and imitations thereof, such as, but without limitation, “Marconi- 
International,” “Marconi Radio Corporation,” “Edison Interna- 
tional,” “Edison-Bell,” “Edison” with the representation of a bell, 
“Edison Radio Stores, Inc.,” the representation of a bell, “Victor In- 
ternational,” “Majestic International,” “Majestic Radio Corporation,” 
“Bronswick,” or the letters “R. C. I.,” “R. S. A.,” “E. B.,” or through 
the use of any other trade names or marks of which they are not the 
legal owners, without the permisson of the lawful owners thereof, or 
through any other means or device, or in any manner that the radio 
sets, radio parts, and like devices, appliances or products manufac- 
tured or assembled for or by, and sold by any of said respondents, 
are manufactured, assembled, sold, sponsored, endorsed, approved, 
or licensed by Thomas A. Edison, Thomas A. Edison, Inc., American 
Telephone and Telegraph Company, Western Electric Company, 
Marconi Wireless Telegraph Company of America, Radio Corporation 
of America, Victor Talking Machine Company, Brunswick-Balke- 
Collender Company, Warner Brothers Pictures, Inc., and its sub- 
sidiary, Brunswick Radio Corporation, Grigsby-Grunow Company 
or Majestic Radio & Television Corporation, General Electric Com- 
pany, or the agents, representatives, successors, or assigns of any of 
said persons, partnerships or corporations, or that said products are 
manufactured, assembled, sold, sponsored, endorsed, approved or 
licensed by any corporation, association, partnership or person who, 
in fact, did not and does not manufacture, assemble, sell, sponsor, en- 
dorse, approve or license said products. 

Tt is further ordered, That the said respondents shall within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


BRITISH AMERICAN TOFFEE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3085. Complaint, Mar. 23, 1937—Decision, May 22, 1937 


Where a domestic corporation engaged, at its office and principal place of 
business in the United States, in the manufacture and sale of confec- 
tionery products, including one known to the trade as “toffee,” and making 
said last-named product from formulas prepared by an English stockholder 
and former candy manufacturer in England for a number of years and 
at its aforesaid office and principal place of business only, and neither 
owning, operating, nor controlling manufacturing plants, branches, or 
selling agencies in any part of England, or in any other foreign country, 
and in competition, as thus engaged, with many who sell toffee and other 
confectionery products made in England and imported therefrom, and who 
rightfully and lawfully represent their said merchandise as imported, and 
with others who make and sell such products made in the United States and 
in no manner represent their said domestic confectionery or toffee as an 
English or foreign made and imported confection, such as long popular and 
in demand among the consuming public throughout the United States and 
considered, in the case of many, as superior, and especially-so in case of 
English-made toffee, to similar domestic products, and purchased by many 
of said public, in the case of such toffee, in preference to the domestic-made 
product— 

Made use of such words and phrases, on the individual wrappers of the candy 
pieces, as “Delicious English Toffees,’ and included on the statements 
lithographed or printed on the cellophane bags or containers of such indi- 
vidually wrapped pieces, along with its name of “British American Tcffee 
Company,” words “England’s Most Popular Sweet, Piccadilly Toffee,” and 
also set forth thereon depictions of the Tower of London and London Bridge 
and two soldiers simulating in dress and appearance British soldiers, and 
upon the cartons containing said cellophane bags or toffee in bulk set 
forth labels, along with its aforesaid name, containing words ‘ Piccadilly 
Toffee made by,” ete. ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that its said toffee 
products, thus designated as “English” and “Piccadilly” toffee, were importa- 
tions of a foreign-made product and that it owned and operated factories 
in England in which it made the same, and with result that such public, by 
reason of said belief thus induced, bought substantial volume of its said 
products, and trade was unfairly diverted from those competitors engaged 
in similar businesses who do not make use of the same or similar misrepre- 
sentations, acts and practices; to the substantial injury of competition in 
commerce : 

Held, that such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Mr. J. T. Welch for the Commission. 
Tilson, Stanley & McCuen, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that British 
American Toffee Company, a corporation, hereinafter referred to as 
respondent, is now, and has been, using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and it ap- 
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapuy 1. British American Toffee Company is now, and has 
been at all times mentioned herein, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Connecticut, with its office and principal place of business at 102 Hill 
Street, New Haven, Conn. It is now, and has been at all times men- 
tioned herein, engaged in the business of manufacturing and selling 
confectionary products, including a product known to the trade as 
“toffee,” 

Par. 2. Said respondent causes its said product, when sold to 
wholesale and retail dealers to be transported from its principal place 
of business in the State of Connecticut, to the purchasers thereof lo- 
cated in other States of the United States, and in the District of 
Columbia. There is now, and has been at all times mentioned herein, 
a constant current of trade and commerce in said product known as 
“toffee” manufactured and sold by the respondent, between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. Said respondent, in the course and conduct of its business, 
has been at all times mentioned herein, engaged in substantial com- 
petition with other corporations, partnerships, and individuals, en- 
gaged in commerce among the several States of the United States and 
in the District of Columbia, in the manufacture, importation, dis- 
tribution, and sale of domestic and foreign confectionary products, 
including the product. known as “toffee.” 

Par. 4. Respondent, British American Toffee Company, in the 
course and conduct of its business, as set forth herein, has offered for 
sale and sold in commerce as herein set out, certain of its products, 
to wit: “English Toffee,” “English Toffees,” and “Piccadilly Toffee,” 
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in cellophane or paper bags or containers and in cartons. By way of 
advertisement or inducement to purchase, there is lithographed or 
printed thereon as to “English Toffee” or “English Toffees,” the 
following: 
Delicious English Toffees 

Printed in England 

and as to “Picadilly Toffee,” the following: 
“Hngland’s Most Popular Sweet” Piccadilly Toffee 
British-American Toffee Company 

together with figures or pictures of an English castle representing 
the Tower of London and London Bridge, a coat-of-arms and two 
soldiers simulating British soldiery in dress and appearance. The 
cartons in which respondent has shipped and now ships its said 
products, had and have affixed to them labels containing the following 
words: 

Piccadilly Toffee 


The cartons in which respondent’s said products are shipped bear 
printed words or legends such as “Printed in England” which have 
the capacity and tendency to mislead and deceive a substantial num- 
ber of the purchasing public into the mistaken and erroneous belief 
that the contents of said cartons are also made in and imported 
from England. Respondent has caused invoices and billings to be 
forwarded to its customers, located in States other than the State 
of Connecticut, containing as a description of its said product: 
“Piccadilly Toffee.” 

Par. 5. Respondent, British American Toffee Company, does not 
manufacture any of its products, including those described herein, 
in any part of England, does not own or operate manufacturing 
plants, branches or selling agencies in any part of England. All 
toffee products of the respondent are of domestic manufacture. Re- 
spondent’s corporation is not a “British” corporation, nor it is a 
“British-American” corporation. 

Par. 6. Confectionary products, including “toffee” manufactured 
in England or other foreign countries, have for many years enjoyed 
widespread popularity, good-will, and demand among the consum- 
ing public throughout the United States, many of whom believe and 
consider that confectionary products, especially those designated as 
“toffee,” manufactured in England, are superior in quality and other 
desirable characteristics to similar confectionary products manufac- 
tured in the United States. Many of the consuming public through- 
out the United States purchase “toffee” manufactured in England 
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and imported into the United States in preference to “toffee” manu 
factured in the United States. 
Par. 7. The false and misleading advertising and representations 
hereinabove set out, on the part of the respondent, places In the hands 
of wholesale and retail dealers and jobbers, an instrument and means 
whereby said dealers and jobbers may commit a fraud upon a sub- 


stantial portion of the consuming public by enabling dealers to repre-; 


sent and offer for sale and sell the said products known as “English 
Toffee” or “English Toffees” and “Piccadilly Toffee,” either as an im- 
ported product or as a product manufactured in the United States in 
conjunction with or under license from English manufacturers of 
“toffee.” There are, among the competitors of the respondent, many 
who deal in confectionary products and sell “toffee,” as well as other 
confectionary products manufactured in England and imported into 
the United States, who rightfully and lawfully represent such mer- 
chandise to be imported. There are others among the competitors of 
the respondent, who deal in confectionary products, including “toffee” 
that are manufactured in the United States, who in no manner repre- 
sent their products as having been manufactured in or imported from 
England or any other foreign country. 

Par. 8. The effect of the foregoing false and misleading advertise- 
ments and representations of the respondent is to mislead a substantial 
number of wholesale and retail merchants and jobbers, as well as a 
substantial portion of the consuming public, in the several States, by 
inducing them to erroneously and mistakenly believe: 

1. That respondent owns and operates factories in England, in 
which it manufactures the products known as “English Toffee” or 
“English Toffees” and “Piccadilly Toffee”; 

2. That respondent is a British corporation or a British-American 
corporation ; 

3. That the products known as “English Toffee” or “English Tof- 
fees” and “Picadilly Toffee” are importations of a foreign manu- 
factured product that can be, and often are, sold by dealers on the 
open market to the consumer public at a higher price than like prod- 
ucts of domestic manufacture; 

») 

4. That the products known as “English Toffee” or “English Tof- 
fees” and “Piccadilly Toffee” are manufactured in conjunction with 
or under license from foreign manufacturers who have been engaged 
in the confectionary business for many years. ; 

The foregoing false and misleading statements and representations 
on the part of respondent are added inducements for a substantial 
number of wholesale and retail merchants and jobbers, as well as con- 
sumer purchasers, to buy the products known as “English Toffee” or 
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“English Toffees” and “Piccadilly Toffee,” manufactured, sold and 
distributed by respondent, and have a tendency and a capacity to, 
and do unfairly divert trade from competitors of respondent engaged 
in similar businesses who do not make use of the same or similar 
false and misleading statements and representations, with the result 
that substantial quantities of said products known as “English Toffee” 
or “English Toffees” and “Piccadilly Toffee” are sold to said dealers 
and purchasers and to the consuming public on account of said beliefs 
induced by the said false and misleading representations. As a con- 
sequence thereof, substantial injury has been done by the respondent 
to competition in commerce among the several States of the United 
States, and in the District of Columbia. 

Par. 9. The above and foregoing acts, practices and representations 
of the respondent have been and are all to the prejudice of the public 
and of respondent’s competitors, and have been and are unfair meth- 
ods of competition within the meaning and intent of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finpin¢s As To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on March 23, 1937 issued and served its 
complaint in this proceeding upon said respondent, British Ameri- 
can Toffee Company, charging it with the use of unfair methods of 
competition in violation of the provisions of said act. Thereafter, 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent and 
W. T. Kelley, Chief Counsel for the Federal Trade Commission, sub- 
ject to the approval of the Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter this 
proceeding regularly came on for final hearing before the Commission 
on said complaint and stipulation, said stipulation having been ap- 
proved and accepted, and the Commission having duly considered 
the same and being now fully advised in the premises, finds that this 
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proceeding is in the interest of the public and makes its findings as to) 
the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1, British American Toffee Company is a corporation 
organized in January 1936 and existing and doing business under and 
by virtue of the laws of the State of Connecticut with its office and 
principal place of business at 102 Hill Street, New Haven, Conn. 
Since its organization, it has been engaged in the business of manu- 
facturing and selling confectionery products, including a product 
known to the trade as “toffee.” The capital stock of the corporation 
is owned by Theodore R. Blakeslee of New Haven, Conn., and James 
Whitefield and H. E. Tilbrooke of London, England. The ownership 
of the stock of said corporation is equally divided among the above 
named individuals. 

Par. 2. When its toffee is sold to wholesale and retail dealers lo- 
cated in various States of the United States, the respondent causes; 
said toffee to be transported from its principal place of business im 
the State of Connecticut to the purchasers thereof at their respective 
points of location in other States of the United States. The respond- 
ent has, at all times since its organization, maintained a constant 
current of trade in commerce in its toffee between and among the: 
various States of the United States and in the District of Columbia... 

Par. 3. British American Toffee Company has, at all times since: 
its organization, been engaged in substantial competition with other: 
corporations and with partnerships and individuals likewise engaged 
in the manufacture, distribution and sale of domestic confectionary 
products, including toffee, and with corporations, partnerships, and. 
individuals engaged in the importation, distribution, and sale of’ 
foreign confectionary products, including toffee, in commerce among; 
and between the several States of the United States. 

Par. 4. In the course and conduct of its business, British American. 
Toffee Company has offered for sale and sold its toffee in commerce,, 
as herein set out, in cellophane or paper bags or containers and in. 
cartons. By way of advertisement, there are lithographed or printed,, 
on the individual wrapper for each piece of candy, the words “Deli- 
cious English Toffees.” There are lithographed or printed on the; 
cellophane bags or containers which hold a number of individual) 
pieces of toffee the following words: 

Kngland’s Most Popular Sweet 
Piccadilly Tcffee 
British American Toffee Company 
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On the cellophane bags or containers, there also appear figures or 
picturizations representing the Tower of London and London Bridge 
and two soldiers simulating British soldiery in dress and appearance. 

The other containers or cartons in which the cellophane bags or 
the toffee in bulk have been shipped from respondent’s place of 
business to dealers and purchasers located in the several States bear 
labels containing the following words: 

Piccadilly Toffee 
made by 
The British American Toffee Co. 
New Haven, Conn. 

Par. 5. British American Toffee Company actually manufactures 
said toffee in New Haven, Conn. It does not manufacture its toffee 
in any other place and it does not own, operate, or control manufac- 
turing plants, branches, or selling agencies in any part of England 
or in any other foreign country. Its toffee is made from formulas 
prepared by the aforesaid James Whitefield who has been engaged 
in the manufacturing of candy in England for a number of years. 

Par. 6. Confectionary products, including toffee manufactured in 
England or other foreign countries, have for many years enjoyed 
widespread popularity, good-will and demand among the consuming 
pubhe throughout the United States, many of whom believe and con- 
sider that confectionary products, especially those designated as 
“toffee” manufactured in England are superior in quality and other 
desirable characteristics to similar confectionary products manu- 
factured in the United States. Many of the consuming public 
throughout the United States purchase toffee manufactured in Eng- 
land and imported intothe United States in preference to toffee manu- 
factured in the United States. 

Par. 7. Since the filing and service of the complaint, the respond- 
ent has altered the advertising matter appearing on the cellophane 
bags and containers used in transporting its toffee in commerce as 
herein described. The cellophane bags now bear the following 


words— 
Piccadilly Style Toffee 
Made by British American Toffee Co. 
in New Haven, Conn. 

The cellophane bags continue to have lithographed or printed 
thereon a picturization of London Bridge and the Tower of London 
and two soldiers simulating British soldiery. The letters of the word 
“Style” are plainly and clearly printed in close connection with the 
words “Piccadilly” and “Toffee” and are readily discernible. The 
remaining portion of the legend indicating that the product is ac- 


1344 FEDERAL TRADE COMMISSION DECISIONS 
Findings 24. T. 0. 


tually manufactured in New Haven, Connecticut appears to be con- 
spicuously placed in letters of sufficient size to be easily readable. 
Various wrappers for the individual pieces of toffee contained in 
the cellophane bags above referred to have been altered so that the 
following words are printed thereon : 
Coronet Toffee 
Vanilla Flayor Toffee 
Molasses Flavor Toffee 


Brazil Nut Flavor Toffee 
Rum and Butter Flavor Toffee 


These wrappers as now printed and now used by the respondent 
do not contain the word “English.” 

Since the filing and service of complaint, the respondent has altered 
the advertising matter appearing on the labels of the other containers 
and cartons so as to read— 


Piccadilly Style Toffee 
made by 
The British American Toffee Co. 
in 
New Haven, Conn. 

The letters of the word “Style” are plainly and clearly printed in 
close connection with the words “Piccadilly” and “Toffee” and are 
readily discernible. The remaining portion of the legend indicating 
that the product is actually manufactured in New Haven, Conn., ap- 
pears to be conspicuously placed in letters of sufficient size to be 
easily readable. 

Par. 8. There are among the competitors of respondent many who 
deal in confectionary products and sell in commerce, as herein set out, 
toffee as well as other confectionary products manufactured in Eng- 
land and imported to the United States and who rightfully and law- 
fully represent such merchandise to be imported. There are others 
among the competitors of respondent who manufacture and sell in 
commerce, as herein set out, confectionary products, including toffee, 
that are manufactured in the United States and who in no manner 
represent their products as manufactured in or imported from 
England or any other foreign country. 

Par. 9. The foregoing misleading statements and representations 
on the part of the respondent have, and have had, a tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that its toffee 
products heretofore designated as “English Toffee” and “Piccadilly 
Toffee” are importations of a foreign manufactured product and 
that respondent owns and operates factories in England in which it 
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manufactures said products. As a result of said belief, induced by 
the statements and representations of the respondent as hereinabove 
detailed, the purchasing public has purchased a substantial volume of 
respondent’s toffee products with the result that trade has been un- 
fairly diverted from those competitors engaged in similar businesses 
who do not make use of the same or similar representations, acts 
and practices. As a consequence, substantial injury has been done 
by respondent to competition in commerce among and between the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, British Ameri- 
can Toffee Company, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the agreed stipu- 
lation of facts entered into between the respondent herein, British 
American Toffee Company, and W. T. Kelley, Chief Counsel for the 
Commission, which provides, among other things, that without fur- 
ther evidence or other intervening procedure, the Commission may 
issue and serve upon the respondent herein findings as to the facts 
and conclusion based thereon and an order disposing of the proceed- 
ing, and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, British American Toffee Com- 
pany, and its officers, representatives, agents, and employees, in con- 
nection with the advertising, offering for sale, and sale and distribu- 
tion of confectionery products, including toffee, in interstate com- 
merce, forthwith cease and desist from: 

1. Representing, through the use of such phrases as “England’s 
Most Popular Sweet,” or any other word or phrase of similar import 
and effect, or through any other means or device, or in any manner, 
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that its said toffee products are manufactured in England or in any 
other foreign country or that said products are imported into the 
United States, 

2. Using the word “Piccadilly” alone or in conjunction with any 
other words or phrases, or using picturizations of English soldiery 
or the Tower of London and London Bridge, or similar picturizations 
as descriptive of its toffee products on bags or containers, or in any 
other manner, unless there is placed in close proximity to and equal 
prominence with said words, phrases and picturizations, other words 
that clearly indicate that said product is actually produced or manu- 
factured in the United States. 

It is further ordered, That the respondent shall within 90 days after 
the service upon it of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with the order to cease and desist hereinabove set forth. 
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Syllabus 


In THe MATTER OF 


BERNARD LICHT, TRADING AS LICHT’S FUR FACTORY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2787. Complaint, Apr. 25, 1936—Decision, May 27, 1937 


Where an individual engaged in the sale of furs and fur garments, and owner 


(a) 


(b) 


(c) 


of all the outstanding stock of a corporate manufacturer, wholesaler, and 
retailer of such garments, located at same address; in ‘advertising, in 
an adjoining State, his said furs and fur garments through radio broadcasts 
over a station, wavelength of which was of such character that it could 
be heard by people in States other than such adjoining State of origin— 
Represented that he owned the building in which his business was carried 
on, and that he possessed, or was in a position to offer for sale, thousands 
of fur coats in the newest styles and models, etce., and that by purchasing 
from him, the customer could save the middleman’s profit and that the 
saving thereby effected amounted to as much as fifty percent of the price of 
similar garments sold through the usual retail channels, facts being neither 
he nor aforesaid corporation owned said building, but he was only a 
tenant and occupied and paid rent for the second floor thereof, he was 
not in a position to offer “thousands” of fur coats and other garments, but 
number thereof on hand and available for sale at any other time was 
substantially less than stated and represented over such broadcast, he made 
use of fur sewing machines not owned by him in manufacture of such 
garments made by him, purchased many of his fur garments from afore- 
said corporation and other fur manufacturers, coats advertised by him as 
aforesaid at varying prices were purchasable from other large retail estab- 
lishments in the same city for substantially smaller amounts, those adver- 
tised for $39 were “rebuilt” or “renovated” coats, and customers or 
prospective customers could not and did not effect any such saving as above 
set forth through purchase from him; 

Represented that all repairs for furs or fur garments were furnished free 
of charge, and that storage for such products was likewise thus furnished, 
facts being amount of free repairs furnished by him was limited and did 
not include use of material necessary to make repairs involved, for which 
additional amount of money was charged, and he did not give “free stor- 
age” to his customers, as understood among members of trade as including 
“proper refrigerated space where the garment is hung, and adequate insur- 
ance to cover the garment in the event of loss that would be sustained,” 
but charged his said customers for insurance against fire, burglary, and 
theft on furs and fur garments stored by them; and 

Represented that customers or prospective customers could purchase new 
fur garments consisting of genuine Hudson seal, raccoons, and other fur 
garments, at the low price of $45 for each coat, and that purchases of fur 
coats could be effected by them through turning in their old coats in trade 
and having allowance made therefor to apply on the purchase price of the 
new coat offered by him; facts being that he did not disclose that many 
of the coats which he offered at low prices were made from old skins taken 
from coats previously worn, repaired and made over, and he did not sell 
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garments at low price quoted in broadcast, but asked substantially mor 
therefor ; 

With tendeney and capacity to mislead and deceive a substantial portion of th 
purehasing public into the erroneous belief that all said representations 
were true, and with the result that a number of the consuming public, as 
direct consequence of the mistaken and erroneous beliefs:induced as afcre> 
said. purchased substantial volume of his said furs and fur garments, an 
tirade was unfairly diverted to him from those likewise engaged in sal 
of such products between and among the various States and who truthfull 
advertise the same; to the substantial injury of competition in commerce: 

Heid, That such acts and practices were to the prejudice of the public an 
competitofs and constituted unfair methods of competition. 

Before Wr. Edward M. Averill, trial examiner. 
Mr. George Foulkes for the Commission. 
Rathkep? & Rathkopf, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis 
sion, to define its powers and duties, and for other purposes,” t 
Federal Trade Commission, having reason to believe that Bernard 
Licht, trading as Licht’s Fur Factory, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. Respondent, Bernard Licht, is an individual trading 
under the name and style of Licht’s Fur Factory, with his principal 
place of business located at 102 West 29th Street. in the city of New 
York, State of New York. Respondent is now and for several months: 
last past has been engaged in the business of selling furs and fur: 
garments at retail, which he distributes to purchasers, many of whom 
reside In States other than the State of New York, and when orders 
are received therefor, they are filled by respondent by shipping the: 
same from the said city of New York, State of New York, into and | 
through other States of the United States, and in the District of Co-! 
lumbia, to the respective places of business or residences of such pur- 
chasers. In the course and conduct of his business said ese | 
was and is in substantial competition with other individuals, firms,, 
partnerships, and corporations likewise engaged in the sale and dis-: 
tribution of furs and fur garments between and among the various} 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as set forth in) 
paragraph 1 hereof, respondent in soliciting the sale of said prod-. 
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ucts in interstate commerce advertised and now advertises the same 
by means of radio broadcasts over a station having a wide interstate 
reception. Induced by the statements and representations which re- 
spondent makes or causes to be made over said radio broadcasts, per- 
sons residing in various States have purchased furs and fur garments 
from said respondent, in some cases for shipment to them at their 
respective places of residence and in other cases to be immediately 
carried by such purchasers into other States. 

Par. 3. In the radio broadcasts, described in paragraph 2 hereof, 
respondent represents and has represented that he owns the factory 
building in which he carries on his business and which is located at 
102 West 29th Street, New York, N. Y. In truth and in fact, respond- 
ent has not owned nor does he own the building in which he conducts 
his said business, but occupied and now occupies a small space on 
one of the floors of the building where his business has been and is 
carried on. 

Par. 4. Respondent further states and represents in his radio 
broadcasts as aforesaid and also by means of advertising literature 
and cards that respondent is a manufacturer of the furs and fur 
garments which respondent offers for sale and sells, and that by 
purchasing from respondent the customer can save the middleman’s 
profit, and that the saving thereby effected amounts to as much as 
50% of the price of similar garments sold through the usual retail 
channels. In truth and in fact, said respondent is not a manufac- 
turer of fur garments but purchases the finished garments adver- 
tised and sold by him from jobbers, wholesalers, and other manufac- 
turers. Nor can customers or prospective customers effect a saving 
of 50% by purchasing furs or fur garments from respondent. 

There is a preference on the part of certain customers in different 
States of the United States for furs and fur garments purchased 
directly from the manufacturer thereof, and there is an impression 
and belief existing among certain of said customers that by dealing 
directly with the manufacturer they can eliminate the profit of the 
middleman, and that they can buy goods at a cheaper price and on 
more favorable terms than they can from jobbers or corporations, 
partnerships, firms, or persons not manufacturing furs or fur gar- 
ments that sell to such customers. 

Par. 5. In the course and conduct of such radio broadcasts, re- 
spondent made or caused to be made the following statements and 


representations : 


Licht’s offer thousands of beautiful fur coats in the newest styles and models 
made from only the finest furs consisting of Seal, Persian Lamb, Mink, Caracul, 
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Raccoon and many others, in all sizes, and prices as low as $35.00 and up to) 


$1,000.00 * * * 
Licht’s Fur Factory are now displaying thousands of beautiful fur coats : 


such as Seal, Caracul, Marmink, Raccoon, Muskrat—plain or trimmed with 
Fitch, Raccoon or Beaver, for only $39.00! Just imagine, a beautiful fur coat 
for only $89.00. 

In truth and in fact, respondent at no time had on hand or was 
in the position to offer for sale “thousands” of fur coats or other’ 
garments, but the number of such garments on hand and available 
for sale at any one time was substantially less than stated and rep- 
resented, nor did respondent have on hand furs consisting of seal, 
Persian lamb, mink, caracul, and raccoon for sale at the low prices 
mentioned over said radio broadcasts. 

Par. 6. Respondent further states and represents by the media of 
radio broadcasts that customers who would purchase furs or fur gar- 
ments from respondent would receive free repairs and that respond- 
ent offers with the purchase of furs or fur garments free storage for 
the same. In truth and in fact, the amount of “free” repairs fur- 
nished by respondent was and is very limited, and does not include 
the use of materials necessary-to make said repairs; but respondent 
charges an additional amount of money for the materials necessary 
to make said repairs. In truth and in fact, the respondent does not 
give free storage to his customers but charges said customers for in- 
surance against fire, burglary and theft on furs and fur garments 
stored by such customers. 

Par. 7. Respondent by the media of radio broadcasts further repre- 
sented that customers or prospective customers could purchase furs 
consisting of genuine Hudson seals, raccoons, black Russian ponies, 
marminks, muskrats, brown, black or gray caraculs at the price of 
$45.00 for each coat, and that purchases of fur coats could be effected 
by customers or prospective customers turning in their old coats in 
trade for which an allowance would be made by respondent to apply 
to the purchase price of said new coats offered by respondent. In 
truth and in fact, many of the coats offered by respondent at low 
prices were and are “rebuilt” or “renovated” coats, that is, coats made 
from old skins taken from coats which had been previously worn, 
then repaired and made over, and respondent did not sell the furs 
at the low prices quoted in said radio broadcasts but on the contrary 
asked prices substantially higher than those stated over the radio 
broadcasts. 

Par. 8. The false and misleading statements and representations, 
as aforesaid, have the capacity and tendency to divert and have di-| 
verted to said respondent trade from his competitors, both those who | 
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are in truth manufacturers of fur garments and represent them- 
selves as such, and those who do not manufacture the garments they 
sell, but who resell them on the same basis as this respondent but do 
not misrepresent their status, and from those competitors who do not 
misrepresent the value or usual selling price of the garments sold 
by them. Such statements and misrepresentations have the tendency 
and capacity to deceive and mislead and do deceive and mislead the 
purchasing public into the belief that respondent is a manufacturer, 
and that the garments sold by respondent are manufactured by him, 
and that by reason of respondent’s being a manufacturer, respondent’s 
customers can acquire greater value by purchasing furs and fur gar- 
ments from respondent than by purchasing such garments from re- 
tailers, and that by purchasing from respondent a saving of 50% of 
the real value and usual retail selling value can be effected, and that 
expensive furs can be acquired from respondent at nominal or low 
prices, and that all the furs and fur garments advertised and sold by 
respondent are new fur garments and not “rebuilt” or “renovated” 
garments or garments previously worn and repaired, then renovated, 
and that the purchase of a garment or garments from respondent 
entitles a purchaser or purchasers to free repairs, and to free storage, 
and that such free storage includes payment by respondent of all 
insurance charges against burglary, theft, and fire. 

The acts and practices of respondent as hereinbefore set forth are 
calculated to and tend to and do unfairly divert trade to respondent 
from said competitors, and by the acts and practices of respondent 
hereinbefore described substantial injury is done by respondent to 
competition in interstate commerce. 

Par. 9. The above alleged acts and practices of respondent are each 
and all of them to the prejudice of the public and respondent’s com- 
petitors, and constitute unfair methods of competition in interstate 
commerce within the meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frnpines as ro tue Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 25, 1936, issued and served its 
complaint in this proceeding upon respondent, Bernard Licht, doing 
business as Licht’s Fur Factory, charging him with the use of unfair 
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methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by George 
Foulkes, attorney for the Commission, before Edward M. Averill, an 
examiner of the Commission, theretofore duly designated by it, and 
in opposition to the allegations of the complaint, by Charles Rath- 
kopf, attorney for the respondent, and said testimony and other evi- 
dence were fully recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in oppo- 
sition thereto; and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraruy 1. The respondent Bernard Licht is an individual trad- 
ing under the name and style of Licht’s Fur Factory. Respondent 
has his principal place of business at 102 West 29th Street, in the city 
of New York, State of New York. 

tespondent is now and since the month of June 1935, has been, 
engaged in the business of selling furs and fur garments. 

When said fur garments are sold by respondent, he causes them to 
be shipped from his place of business in the city of New York, State 
of New York, to purchasers located in the various States of the 
United States. 

In the course and conduct of his business, respondent was and is 
in substantial competition with other individuals, firms, partnerships, 
and corporations likewise engaged in the sale and distribution of furs 
and fur garments between and among the various States of the United 
States. 

There is also located at 102 West 29th Street, New York City, State 
of New York, Harry Licht and Sons, Inc., a corporation organized 
under the laws of the State of New York in April 1983. 

Harry Licht is the father of the respondent Bernard Licht, and at 
one time a manager of the corporation Harry Licht & Sons, Inc. 

Harry Licht & Sons, Inc., is a manufacturer, wholesaler, and re- 
tailer of furs and fur garments. . 

Respondent Bernard Licht owns all of the outstanding stock of 
Harry Licht & Sons, Inc., 19 shares in all, which have a par value 
of $100 per share. 
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Harry Licht, father of the respondent Bernard Licht, often acted 
us a salesman in the place of business of Bernard Licht, trading as 
Licht’s Fur Factory. 

Par. 2. In the course and conduct of his business, respondent Ber- 
nard Licht, trading as Licht’s Fur Factory, in soliciting the sale and 
sale of furs and fur garments, advertised by means of radio broad: 
casts over Station WAAT, which is located in Jersey City, State of 
New Jersey. 

The wave length of Station WAAT, is of such character that it 
can be heard by people in States other than the State of New Jersey. 
Respondent represented over radio Station WAAT by means of radio 
broadcast that he owned the factory building in which he carries on 
his business and which is located at 102 West 29th Street, New York 
City, N. Y. During the months of September, October, November, 
and December, in the year 1935, respondent caused the following state- 
ments to be made over radio Station WAAT: 

This is the address of Licht’s Fur Company—spelled L-I-C-H-I’S which is 
open week days from 9:00 A. M. to 9:00 P. M. and Sundays from 10:00 A. M. 
to 5:00 P. M.—remember—don’t look for a retail store—Licht’s occupy their 
own factory building at this address—which is one door from Sixth Avenue in 
New York City— 

In fact, respondent has not owned nor does he own the building in 
which Licht’s Fur Factory has been and is located. 

Respondent is a tenant in said building and pays rent for his 
occupancy of the second floor thereof. Neither does Harry Licht & 
Sons, Inc., own said building. 

Harry Licht & Sons, Inc. has the use of space rented by Bernard 
Licht, doing business as Licht’s Fur Factory. 

Par. 3. Respondent further represented over said radio broadcast 
that Licht’s Fur Factory was and is a manufacturer of the furs and 
fur garments which respondent offers for sale and sells, and that by 
purchasing from respondent the customer can save the middleman’s 
profit, and that the saving thereby effected amounts to as much as 
fifty percent of the price of similar garments sold through the usual 
retail channels. 

During the month of November 1935, respondent caused the follow- 
ing announcement to be broadcast over radio Station WAAT: 

Why not purchase your Fur Coat from a Manufacturer this year—Licht’s 
have been manufacturing furriers for over twenty-eight years—and are now 
selling direct to you from their own fur factory at manufacturer’s prices—and 
you save up to fifty percent—don’t let warm weather fool you—prepare for 
winter now—at Licht’s Fur Factory. 

Respondent further represented over said radio broadcast that fine 
fur garments could be purchased at very low prices. 


1354 FEDERAL TRADE COMMISSION DECISIONS 


Findings 24¥F. T.C. 


During the month of October 1935, respondent caused the following 
announcement to be broadcast over Station WAAT: 
Licht’s offer thousands of beautiful fur coats in the newest styles and models 


made from only the finest furs consisting of Seal, Persian Lamb, Mink, Caracul, 
Raccoon and many others, in all sizes, and priced as low as $35 and up to $1000 


COUMATS a csee nt 

In fact during the year 1935, respondent Bernard Licht, doing 
business as Licht’s Fur Factory, operated several fur sewing machines 
with which he manufactured fur garments. 

The fur sewing machines used by respondent, while operated by 
him, were owned by his father Harry Licht, doing business as Harry 
Licht & Sons, Inc. 

Respondent purchased many of his fur garments from Harry Licht 
& Sons, Inc., and from other fur manufacturers. 

In fact customers, or prospective customers could not, nor can they 
effect a saving of fifty percent by purchasing furs or fur garments 
from respondent. 

Coats advertised by respondent over said radio broadcasts at $110 
and $135 could be purchased from other large retail fur establishments 
in New York City for $98. 

Coats of similar quality and for which respondent charged $139 
could during the time of said radio broadcast be purchased in other 
retail stores for $119. 

The coats which respondent advertised for $39 were “rebuilt coats” 
or “renovated coats,” that is, coats made up from skins which had been 
previously worn. 

Respondent further caused to be represented over said radio broad- 
east that he had on hand at his factory, located at 102 West 29th 
Street, New York City, N. Y., “thousands” of fur garments, and 
that he was in the position to offer for sale thousands of fur garments 
to the purchasing publhe. 

During the month of November in the year 1935 respondent caused 
the followimmg announcement to be broadcast over radio Station 
WAAT: 

Licht’s fur factory—Located at 102 West 29th St., one door from 6th 
Avenue in New York—kept right on manufacturing fur coats and are now 
displaying thousands of beautiful fur coats, such as seal, caracul, marmink, 
raccoon, beaver and mink—priced as low as $39 and up to $1000. 

In fact, respondent at no time had on hand or was in the position 
to offer for sale “thousands” of fur coats or other garments, but the 
number of such garments on hand and available for sale at any one 
time was substantially less than stated and represented over said 
radio boadcast. 
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Par. 4. Respondent caused to be represented over said radio 
broadcast that customers who would purchase furs or fur garments 
from respondent would receive free repairs, and that respondent 
offers with the purchase of furs or fur garments, free storage for 
the same. 

During the months of September and October in the year 1935, 
respondent caused the following announcements to be broadcast over 
radio Station WAAT: 


* * * Your old coat will be accepted as cash against the purchase of any 
new coat—and with every purchase—you are given free repair service and 
free storage for three years * * *, 

x * * Every coat is guaranteed with free storage and repair service 
for three years. 


During the month of November 1935 respondent caused the follow- 
ing announcement to be made over radio Station WAAT: 

Repair service and storage for three years absolutely free. 

In fact, the amount of free repairs furnished by respondent was 
and is limited, and does not include the use of material necessary to 
make said repairs; but respondent charges an additional amount of 
money for the materials necessary to make said repairs. 

When a customer purchased a fur garment said customer re- 
ceived a certificate from respondent, which contained the following 
provision 5 

1—In addition to our Free Storage we will repair all rips, sew up seams. 
Glaze your Garment free of charge for the period of this guarantee. 

2—Should your garment need repairings, whereas we will have to use mate- 
rial of any kind, there will be a charge to you on same at actual cost of labor 
and material. 

In truth and in fact respondent does not give free storage to his 
customers but charges said customers for insurance against fire, 
burglary and theft on furs and fur garments stored by such 
customers. 

The guarantee certificate which respondent gives to a customer who 
purchases a fur coat also contains the following provision: 


3. We will insure your Furs, Protecting them against Fire, Burglary and 
Theft at a small minimnm per cent charge on valuation placed thereon. 

In accordance with the provisions of said guarantee certificate, 
respondent charged customers a fee, which fee represented an insur- 
ance charge for protection of the fur garment from loss sustained by 
reason of fire, burglary and theft while placed in storage by 
respondent. 

The words “free storage” are understood, among members of the 
fur trade, to include “proper refrigerated space where the garment 
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is hung, and adequate insurance to cover the garment in the event of 
loss that would be sustained.” 

Par. 5. Respondent, by the media of said radio broadcasts, further 
represented that customers or prospective customers could purchase 
new fur garments consisting of genuine Hudson seals, raccoons, and 
other fur garments at the low price of $45 for each coat. Respond- 
ent further represented that purchases of fur coats could be effected 
by customers or prospective customers turning in their old coats in 
trade, for which an allowance would be made by respondent to apply 
to the purchase price of said new coat offered by respondent. 

In fact, many of the coats offered by respondent at low prices were 
coats made from old skins taken from coats which had been previ- 
ously worn, then repaired and made over, which fact respond- 
ent failed to disclose over said radio broadcasts, and respondent did 
not sell the garments at the low price quoted in said radio broadcasts 
but asked prices substantially higher. 

Par. 6. Each and all of the false and misleading statements made 
by respondent as hereinabove set forth, in offering for sale and 
selling his furs and fur garments, had and now has a tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous belief that all of said representations 
are true. 

Further, as a direct consequence of the mistaken and erroneous 
beliefs induced by the false and misleading statements of respondent 
as hereinabove enumerated, a number of the consuming public pur- 
chased a substantial volume of respondent’s furs and fur garments, 
with the result that trade has been unfairly diverted to respondent 
from individuals, firms, and corporations likewise engaged in the 
business of selling furs and fur garments, between and among the 
various States of the United States, and who truthfully advertise 
their products. 

As a result thereof, substantial injury has been done and is now 
being done by respondent to competition in commerce among and 
between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, Bernard Licht. 
doing business as Licht’s Fur Factory, are to the prejudice of the 
public and of respondent’s competitors, and constitute unfair 
inethods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress approved September 26, 1914. 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 
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1847 Order 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Edward M. 
Averill, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein, (oral argument having been waived), 
by George Foulkes, counsel for the Commission, and by Chas. Rath- 
kopf, counsel for the respondent, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Bernard Licht, doing business as 
Light’s Fur Factory, or under any other trade name, his representa- 
tives, agents, and employees, in connection with the offering for sale, 
sale, and distribution of furs and fur garments in interstate commerce, 
do forthwith cease and desist from representing: 

1. That he owns the building in which his business is carried on; 

2. That he possesses or is in the position to offer for sale “thousands” 
or any other number of furs and fur garments substantially in excess 
of the amount that he actually has on hand; 

3. That a saving of 50 percent or any saving can be effected by pur- 
chasing furs or fur garments from him; 

4, That all repairs for furs or fur garments are furnished free of 
charge; 

5. That storage for furs or fur garments is furnished free of charge, 
unless and until said free storage includes the placing of the garment 
in properly refrigerated space, and adequate insurance for protection 
of the garment from loss sustained by fire, burglary and theft; 

6. That all the furs and fur garments sold by him are made from 
new skins not previously used or worn. 

It is further ordered, That the respondent above named shall, within 
30 days after the service upon him of this order, file with the Com- 
mission a report in writing setting forth in detail the manner in which 
he has complied with this order. 
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In tHE MaArrer OF 


KIENZLER DISTILLING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2634. Complaint, Nov. 18, 1935—Decision, May 28, 1937 


Where a corporation engaged, as rectifier and wholesaler of spirituous liquors, 
in purchasing, rectifying, blending, and bottling whiskies, gins and other 
aleoholic beverages, and in producing gin with stills used therefor, by 
redistillation of purchased alcohol, not produced by it, over juniper berries 
and other aromatics, and in selling its aforesaid various products to hotels, 
bars, clubs, and restaurants through a corporate sales agency with pre- 
ponderant identity in the matter of officers, personnel, and in other respects, 
and in the sale thereof also to wholesalers and retailers, in substantial 
competition with those engaged in the manufacture by true distillation of 
whiskies, gins and other alcoholic beverages from mash, wort, or wash, 
and in selling same in trade and commerce and in the various States and in 
the District of Columbia, and with those engaged in purchasing, rectifying, 
blending, and bottling such various beverages and similarly selling same, 
and including among said competitors those who, as manufacturers and 
distillers by original*and continuous distillation from mash, wort, or wash 
through continuous closed pipes and vessels until manufacture is complete, 
of whiskies, gins, and other spirituous beverages sold by them, truthfully 
used words “distillery,” “distilleries,” “distillers,” or “‘distilling” as a part of 
their corporate or trade names and on their stationery and catalogs and 
on.the labels of the bottles in which they sell and ship their said products, 
and those who, engaging in purchasing, rectifying, blending, bottling, and 
selling such various products, do not use aforesaid words as above set forth— 

Represented, through use of word “Distilling” in its corporate name, printed 
on its stationery and catalogs and on the labels attached to the bottles in 
which it sold and shipped its said products and in various other ways to 
its customers, and furnished same with the means of representing to their 
vendees, both retailers and ultimate consuming public, that it was a dis- 
tiller and that the said whiskies, gins, cordials, brandies, and other alco- 
holic beverages contained in such bottles were by it made through process 
of distillation from mash, wort, or wash, notwithstanding fact it did not 
thus distill said various beverages, thus bottled, labeled, sold, and trans- 
ported by it, through process of original and continuous distillation as above 
set forth, and as long definitely understood from word “distilling” when 
used in connection with liquor industry and products thereof by trade and 
ultimate purchasing public, did not own, operate, or control any place or 
places where such beverages are made by aforesaid process of continuous 
distillation from mash, wort, or wash, and was not, notwithstanding its 
aforesaid production of gin, as commonly accepted and understood by trade 
and public, a distiller, for the purchase of the bottled liquors of which there 
is a preference on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that it was a distiller or distilling company in the ordinary accepted 
sense of those terms, and that the whiskies, gins, and other spirituous 
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beverages sold by it were by it made or distilled from mash, wort, or wash 
by one continuous process, and of inducing dealers and purchasing public, 
acting in such beliefs, to buy the whiskies, gins, and other alcoholic bever- 
ages rectified and bottled by it, and with result of giving it an unfair com- 
petitive advantage over those of its competitors who do not, through use 
of such terms in their trade or corporate names, represent that package 
of alcoholic liquor offered to retailer, and in turn to consumer, is a distillery- 
bottled package, and with tendency thereby to divert trade to it from such 
competitors ; to the substantial injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. Morehouse and Mr. DeWitt T. Puckett for the 
Commission. 
Mr. Mortimer S. Gordon and Mr. Herman Keller, of New York 
City, for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Kienzler 
Distilling Corporation, a corporation hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapa 1. Respondent is a corporation, organized, existing, and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of New York, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a wholesaler and rectifier, purchasing, 
rectifying, blending, and bottling whiskies, gins, and other alcoholic 
beverages and in the sale thereof in constant course of trade and 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
said business it causes its said products when sold to be transported 
from its place of business into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and _ re- 
tailers, located in other States of the United States and the District 
of Columbia. In the course and conduct of its business as aforesaid, 
respondent is now, and for more than one year last past has been, 
in substantial competition with other corporations and with indi- 
viduals, partnerships, and firms engaged in the manufacture by true 
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distillation of whiskies, gins, and other alcoholic beverages from 
mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its busi- 
ness as aforesaid respondent is, and for more than one year last past 
has been, in substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the business of 
purchasing, rectifying, blending, and bottling whiskies, gins, and 
other alcoholic beverages and in the sale thereof in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par, 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re- 
spondent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute 
respondent a distillery or a distiller, as defined by Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly 
understood by the public and the liquor industry. For a long period 
of time the word “distilling” when used in connection with the 
liquor industry and with the products thereof has had and still has 
a definite significance and meaning to the minds of wholesalers and 
retailers in such industry and to the ultimate purchasing public, to 
wit, the manufacturing of spirituous liquors by an original and con- 
tinuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete, and 
a substantial portion of the purchasing public prefers to buy spiritu- 
ous liquors bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery, catalogs and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, respond- 
ent represents to its customers and furnishes them with the means 
of representing to their vendees, both retailers and the ultimate con- 
suming public, that it is a distiller and that the said whiskies, gins, 
and other alcoholic beverages therein contained were by it manu- 
factured through the process of distillation from mash, wort, or 
wash, when, as a matter of fact, respondent is not a distiller, does 
not distill the said whiskies, gins, and other alcoholic beverages by 
it so bottled, labeled, sold, and transported, and merely by the use of 
a still operated by it as aforesaid in the production of gin, does not 
distill the whiskies, gins and other spirituous beverages by it so bot- 
tled, labeled, sold, and transported in the sense in which the word 
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“distilled” is commonly accepted and understood by those engaged 
in the liquor trade and the public. Respondent does not own, oper- 
ate, or control any place or places where spirituous beverages are 
manufactured by a process of original and continuous distillation 
from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort, or wash, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery, catalogs 
and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, firms, 
partnerships, and individuals engaged in the business of purchas- 
ing, rectifying, blending bottling and selling whiskies, gins, and 
other alcoholic beverages who do not use the words “distillery,” 
“distilleries.” “distilling,” or “distillers” as a part of their corporate 
or trade names, nor on their stationery, catalogs, advertising, nor 
on the labels attached to the bottles in which they sell and ship their 
said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous proc- 
ess and are calculated to and have the capacity and tendency to and 
do induce dealers and the purchasing public, acting in such beliefs, 
to purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are distillers, and thereby 
respondent does substantial injury to substantial competition in 
interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 18, 1935, issued and on 
November 19 served its complaint in this proceeding upon respondent 
Kienzler Distilling Corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by PGad B. 
Morehouse and DeWitt T. Puckett, attorneys for the Commission, 
before John L. Hornor, an examiner of the Commission theretofore 
duly designated by it, and in opposition to the allegations of the 
complaint by Herman Keller and Mortimer S. Gordon, attorneys for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other 
evidence and briefs in support of the complaint and in opposition 
thereto, counsel for respondent having failed to appear at the time 
and place set for oral argument herein, to wit: May 3, 1937, and no 
argument therefore having been made; and the Commission having 
duly considered the foregoing and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent is a corporation organized under the laws 
of the State of New York on November 27, 1933, existing and doing 
business at 80-32 West 24th St., New York City, under a basic permit 
from the Federal Alcohol Administration known as “R-46” as a 
rectifier and wholesaler of spirituous liquors, and has engaged in 
the distilled spirits rectifying and wholesaling business since the date 
of its organization, Its average sales are approximately $500,000.00 
a year in volume. At the same address, but on a different floor of 
the same twelve-story building is located the business of the Kienzler 
Company, another corporation which was formed in 1883 to handle 
rectified liquors and foodstuffs. This latter company having the same 
offices and using the same employees as respondent, is respondent’s 
only customer except for one or two local jobbers, and acts as respond- 
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ent’s distributor and sales agent. Prior to April 1986, Mr. Albert 
Guggenheim was president of Kienzler Distilling Corporation, Mr. 
Michael Neuberger was its secretary, and Miss Jessie E, Simonson, 
assistant secretary, but Mr. Guggenheim and the witness Morris 
Keller, respondent’s general manager, controlled the business. On 
or about April 1, 1936, there was a reorganization in the affairs of 
the two companies. Mr. Keller was elected president in the place of 
Mr. Guggenheim, and the other officers remained: the same, Mr. Gug- 
genheim, however, becoming president of the Kienzler Company, the 
selling agent, Mr. Guggenheim and Mr. Keller, the present president 
of respondent company, consult in the operation of both companies 
and their respective office forces occupy the same space and are 
75% identical. The respondent, Kienzler Distilling Corporation, 
purchases its distilled spirits requirements in bulk from distillers and 
bottles them straight or blended. It then sells the bottled products 
already labeled to the Kienzler Company and the liquor is shipped 
by respondent to the customers of the Kienzler Company upon the 
Kienzler Company’s order and direct from the premises of respond- 
ent, except that sometimes when the Kienzler Distiling Corporation 
is heavily stocked the surplus merchandise is moved from the Kienz- 
ler Distilling Corporation’s warehouse to the Kienzler Company’s 
premises. 

Of the bottled liquors, about 75% consists of respondent’s own 
brands bearing its name, Kienzler Distilling Corporation thereon, 
and about 25% consists of what is known as “private brand” business, 
whereon the name of Kienzler Distilling Corporation does not always, 
but does sometimes appear. The Kienzler Company, the selling 
agent, also imports or buys from other sources than respondent, 
approximately $100,000 worth of alcoholic beverages. 

Approximately 85 to 90% of respondent’s total products are sold 
through the sales agency of the Kienzler Company to hotels, bars, 
clubs and restaurants both in New York and elsewhere, including 
Pittsburgh, Pa., Cincinnati, Ohio, and Chicago, Ill, the Kienzler 
Company as respondent’s distributor and agent selling the liquors 
principally at wholesale. 

The Commission finds that respondent is now and for more than 
one year last past has been engaged in purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, and other alcoholic beverages, and 
in the sale thereof in constant course of trade and commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of its said business it causes 
its said products when sold to be transported from its place of busi- 
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ness into and through various States of the United States to the 
purchasers thereof, consisting of wholesalers and retailers, located in 
other States of the United States and the District of Columbia. In 
the course and conduct of its business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial competi- 
tion with other corporations and with individuals, partnerships, and 
firms engaged in the manufacture by true distillation of whiskies, 
gins, and other alcoholic beverages from mash, wort, or wash, and in 
the sale thereof in trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid respondent is, 
and for more than one year last past has been, in substantial competi- 
tion with other corporations and with individuals, firms, and partner- 
ships engaged in the business of purchasing, rectifying, blending, and 
bottling whiskies, gins, and other alcoholic beverages and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent are four 500-gallon gin 
stills, of which two are in regular operation. These stills are used by 
respondent in the production of gins by a process of rectification 
whereby alcohol purchased but not produced by respondent, is redis- 
tilled over juniper berries and other aromatics. This gin constitutes 
approximately 5614% of respondent’s total business. 

Rectifying, in the distilled spirits rectifying industry, means the 
mixing of whiskies of different ages and types, or the mixing of ages 
or types, or the mixing of other ingredients with whiskies, but 
reducing proof of whisky by adding water is not rectifying. Recti- 
fiers also blend whiskies with neutral spirits (grain alcohol). Some 
rectifiers blend it with cane. 

Many distillers operate a separate establishment 600 feet or more 
away from their distilleries, known as a rectifying plant, wherein 
they operate in the same manner as described above for a rectifier, 
sometimes exclusively with spirits of their own distillation and often 
with spirits purchased from other distillers, or both. Some distilleries 
have a tax-paid bottling room on the distillery bonded premises, 
wherein their distilled spirits are bottled straight as they come from 
the still or in a bonded warehouse after aging or after reduction of 
proof. Any rectifying done by a distillery, however, must be done 
in his rectifying plant under his rectifier’s permit. On all bottled 
liquors, whether bottled at the distillery rectifying plant or any other 
rectifying plant, appear the words “bottled” or “blended,” as the case 
may ibe; “bythe U_cest ties Company.” If the distilled spirits therein 
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contained are bottled by a distiller, either in his distillery, or are 
spirits of his own distillation bottled in his rectifying plant as 
straight whiskey, the distiller may and does on said bottles, put “dis- 
tilled and bottled by __________ Company.” Finally, blown in the 
bottom of each bottle is a symbol, consisting of a letter followed by a 
number, identifying the bottler. For instance, there is a “D” for a 
distiller and an “R” for a rectifier. The number following the said 
letter corresponds with the distiller’s or rectifier’s basic permit. Thus, 
“R-46” designated the Kienzler Distilling Corporation, a rectifier. 
A distiller who also operates a rectifying plant and who has both 
kinds of permits may use either symbol, depending upon whether the 
liquor contained in the bottle was produced and bottled under a dis- 
tiller’s or a rectifier’s permit. 

This respondent does not now and never had produced or manufac- 
tured distilled spirits of any kind from mash or raw materials, 
although its charter would authorize it so to do. Its rectifier’s permit 
authorized it to engage in the business of rectifying and blending, 
and is conditioned upon compliance by respondent with all applicable 
regulations made pursuant to law, which are or may hereafter be in 
force. 

Section 3247 of the Revised Statutes (U. S. C. A. Tit. 26, Sec. 
1158 (a)) regulating Internal Revenue defines a “distiller” as follows: 

Every person who produces distilled spirits or who brews or makes a mash, 
wort, or wash fit for distillatign or for the production of spirits, or who, by 
any process of evaporation, separates alcoholic spirits from any substance, or 
who, making or keeping, mash, wort, or wash, has also in his possession or 
use a still, shall be regarded as a distiller. 

Section 3244 of the Revised Statutes (U. S. C. A. Tit. 26, Sec. 
1398 (f)) defines a “rectifier” as follows: 

Every person who rectifies, purifies, or refines distilled spirits or wine by 
any process other than by original and continuous distillation from mash, wort, 
or wash, through continuous enclosed vessels or pipes, until the manufacture 
thereof is complete, and every wholesaler and liquor dealer who has in his 
possession any still or leach tub, or who keeps any other apparatus for the 
purpose of refining in any manner distilled spirits, and every person who with- 
out rectifying, purifying, or refining distilled spirits, shall, by mixing such 
spirits, wine, or other liquor with any materials,»manufacture any spurious 
imitation, or compound liquors for sale under the name of whiskey, brandy, 
gin, rum, wine spirits, cordials, or wine bitters, or any other name, shall be 
regarded as a rectifier, and that being engaged in the business of rectifying, ete. 

The rectification of alcoholic spirits by this respondent as afore- 
said in the production of its gin, does not make or constitute respond- 
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ent a distiller or a distilling company as defined by Sec. 3247 of the 
Revised Statutes of the United States regulating Internal Revenue. 

Par. 3. The testimony of those having long experience in both the 
distilled spirits rectifying industry and the distilling industry, estab- 
lished that the foregoing rectification of alcoholic spirits by redis- 
tillation over juniper berries and other aromatics in the production 
of gin does not make or constitute this respondent a distilling com- 
pany in the sense commonly understood by the liquor industry. There 
were also called a large number of witnesses who were lay-members 
of the purchasing public, 22 in number, and with few exceptions their 
testimony was to the effect that by such terms as “distilling” or “dis- 
tillery” or “distiller” when used in the trade or corporate name of a 
concern handling alcoholic beverages, the public understands that 
that concern is engaged in the initial distilling process of producing 
spirituous or alcoholic beverages from fermented grain or mash, and 
that they have a preference for a distillery-bottled package over one 
bottled by a rectifier. 

The Commission finds that for a long period of time the word 
“distilling” when used in connection with the lquor industry and 
with the products thereof has had and still has a definite signifi- 
cance and meaning to the minds of wholesalers and retailers in such 
industry and to the ultimate purchasing public, to wit, the manu- 
facturing of spirituous liquors by an original and continuous dis- 
tillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a sub- 
stantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

Par. 4. In the course and conduct of its business as aforesaid by 
the use of the word “distilling” in its corporate name, printed on its 
stationery, catalogs and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, re- 
spondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti- 
mate consuming public, that it is a distiller and that the said whis- 
kies, gins, cordials, brandies, and other alcoholic beverages therein 
contained were by it manufactured through the process of distilla- 
tion from mash, wort, or wash, when, as a matter of fact, respond- 
ent is not a distiller, does not distill the said whiskies, gins and 
other alcoholic beverages by it so bottled, labeled, sold, and trans- 
ported, and merely by the use of a still operated by it as aforesaid in 
the production of gin does not distill the whiskies, gins, and other 
spirituous beverages by it so bottled, labeled, sold, and transported 
in the sense in which the word “distilled” is commonly accepted and 
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understood by those engaged in the liquor trade and the public. 
Respondent does not own, operate, or control any place or places 
where spirituous beverages are manufactured by a process of orig- 
inal and continuous distillation from mash, wort, or wash. 

Par. 5. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort or wash, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery, catalogs 
and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors. corporations, 
firms, partnerships and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, 
and other alcoholic beverages who do not use the words “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corpotate 
or trade names, nor on their stationery, catalogs, advertising, nor 
on the labels attached to the bottles in which they sell and ship their 
said products. 

Par. 6. The representations by respondent, as set forth in para- 
graph 4 hereof, have the capacity and tendency to and do mislead 
and deceive dealers and the purchasing public into the beliefs that 
respondent is a distiller or distilling company in the ordinarily ac- 
cepted sense of those terms, and that the whiskies, gins, and other 
spirituous beverages sold by respondent are manufactured or dis- 
tilled by it from mash, wort or wash by one continuous process, and 
rave the capacity and tendency to and do induce dealers and the 
purchasing public, acting in such beliefs, to purchase the whiskies, 
gins, and other alcoholic beverages rectified and bottled by the re- 
spondent. The Commission finds that the whole situation in this 
industry is such that the foregoing representations have a distinct 
tendency to give respondent what amounts to unfair competitive 
advantage over those of its competitors who do not, by the use of such 
terms in their trade or corporate names, represent that the package 
of alcoholic liquor offered to the retailer and in turn to the consumer, 
is a distillery bottled package and this in turn tends to divert trade 
to respondent from such competitors and thereby respondent does 
substantial injury to competition in interstate commerce. 

Par. 7. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act approved August 29, 1935 (49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
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over juniper berries and other aromatics may label such resulting 
product “Distilled Gin,” and requiring that the labels state who 
distilled it, the Commission has excepted gins produced by respond- 
ent by redistillation of alcohol over juniper berries and other 
aromatics from the prohibitions of its order. 


CONCLUSION 


The aforesaid acts and practices of the respondent Kienzler Dis- 
tilling Corporation, are to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John L. Hornor, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein by PGad B. Morehouse and DeWitt T. 
Puckett, counsel for the Commission, and by Mortimer S. Gordon 
and Herman Keller, counsel for the respondent (no oral arguments 
having been made), and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, en- 
titled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It ts ordered, That the respondent, Kienzler Distilling Corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale or sale and distribution by it in interstate com- 
merce or in the District of Columbia of whiskies, gins, or other 
spirituous beverages (except gins produced by it through a process 
of rectification whereby alcohol purchased but not produced by re- 
spondent is redistilled over juniper berries and other aromatics) do 
cease and desist from: 

Representing, through the use of the word “distilling” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any 
other way by word or words of like import, (a) that it is a distiller 
of whiskies, gins, or other spirituous beverages; or (b) that the said 
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whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, or 
controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is completed, unless and until respondent 
shall actually own, operate, or control such a place or places. 

It is further ordered, That the said respondent within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied 
with the order to cease and desist hereinabove set forth. 
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In tHe Marrer or 


H. N. HEUSNER & SON 


COMPLAINT, FINDINGS, AND ORDER 1N REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2355. Complaint, Apr. 6, 1935—Decision May 29, 1937 


Where a corporation engaged in the manufacture, sale, and distribution of 
cigars to wholesalers, cigar stores and drug stores in various parts of the 
United States; including two brands respectively and usually sold at retail 
at a price of two for five cents and five cents apiece, and wholly composed 
of domestic tobacco grown in the United States— 

Respectively designated, branded and sold said cigars as “Heusner’s Original 
Havana Smokers” and ‘Martinez Havana Smokers,” notwithstanding fact 
said cigars were not made of Cuban or Havana tobacco, as (1) long under- 
stood from term “Havana” by the cigar purchasing and consuming public 
of the United States and by cigar manufacturers and dealers throughout 
the United States as meaning and designating tobacco grown on the Island 
of Cuba and finest quality of tobacco for cigar purposes, and (2) as 
designating cigars made from such tobacco, preferably purchased as more 
desirable by many cigar dealers and many of the consuming public; 

With capacity and tendency to mislead and deceive substantial portion of the 
purchasing public into the erroneous belief that said cigars were composed 
of tobacco grown on aforesaid island, and with result that many members 
of the public, acting in such erroneous belief induced by such misrepresenta- 
tions, bought said cigars, and with capacity and tendency thereby to divert 
unfairly to it trade of competitors engaged in sale in commerce of cigars 
composed of Havana tobacco, and also of cigars composed of tobacco grown 
in the United States, and who truthfully advertise and represent their 
said products; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John L. Hornor, trial examiner. 


Mr, DeWitt T. Puckett for the Commission. 
Mr, John Walsh, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that H. N. 
Heusner & Son, a corporation, hereinafter called respondent, has 
been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 
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Paracraruy 1. The respondent is now, and since 1918 has been, a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Pennsylvania, with its principal 
office and place of business at Hanover, in said State. It is now 
and since its organization has been engaged in the manufacture of 
cigars and in the sale thereof between and among the various States 
of the United States to retailers thereof. In the course and conduct 
of its business it ships the cigars manufactured by it, when sold, to 
the purchasers thereof located in the various States of the United 
States, and there is now, and has been for more than two years last 
past, a constant current of trade and commerce by respondent in 
such cigars. In the course and conduct of its said business respondent 
is now, and at all times since its organization has been, in substantial 
competition with other corporations and with individuals, firms and 
partnerships engaged in the sale of cigars between and among the 
various States of the United States. 

Par. 2. For many years prior to the organization of respondent, 
and at all times since its organization, tobacco grown on the Island 
of Cuba and cigars made from such tobacco have been referred to, 
sold, purchased and designated as “Havana” tobacco and as “Havana” 
cigars, respectively, by the trade and the purchasing public through- 
out the United States. The word “Havana,” when applied to to- 
bacco, has for many years signified and meant to the trade and pur- 
chasing public of the United States that such tobacco was grown on 
the Island of Cuba. The word “Havana” when applied to cigars 
has for many years signified and meant to the trade and purchasing 
public of the United States that such cigars are made of tobacco 
grown on the Island of Cuba. For many years many retailers and 
the purchasing public throughout the United States have preferred 
and still prefer to purchase cigars made or composed in whole or in 
greater part of tobacco grown on the Island of Cuba, which cigars, 
as hereinbefore stated, are known and designated as “Havana” cigars, 
and which tobacco, as hereinbefore stated, is known and designated as 
“Havana” tobacco, and such retailers and purchasing public have 
considered and still consider such Havana tobacco to be superior in 
quality or value to tobacco grown elsewhere than on the Island of 
Cuba, and Havana cigars to be superior in quality or value to cigars 
made of tobacco grown elsewhere than on the Island of Cuba. 

Par. 3. In the course and conduct of its business hereinbefore 
described, respondent, since 1918 has caused, and still causes, certain 
of the cigars manufactured by it to be designated, branded or labeled 
with the words “Havana Smokers.” Such cigars it has caused and 
still causes to be packed in box containers, on the inner and outer 
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face of which have appeared and still appear the imprint, “2 for 5¢ 
Martinez Bigger and Better Havana Smokers,” or “Heusner’s Original 
Havana Smokers,” which such cigars, so branded, labeled, and packed, 
the respondenthas sold and still sells between and among the various 
States of the United States, as described in paragraph 1 hereof. In 
truth and in fact, such cigars have not been made and are not made 
wholly, or in greater part, of tobacco grown on the Island of Cuba. 

Par. 4. The use by respondent of the words “Havana Smokers,” 
“9 for 5¢ Bigger and Better Havana Smokers,” and “Heusner’s Origi- 
nal Havana Smokers,” in describing, designating, labeling, and 
branding such cigars, is false and misleading and has the capacity 
to mislead and deceive retailers and the purchasing public into the 
erroneous belief that such cigars are composed wholly or in greater 
part of tobacco grown on the Island of Cuba and to purchase such 
cigars in such erroneous belief. The aforesaid use by respondent of 
the word “Havana” places in the hands of retailers the means of 
deceiving the purchasing public into the belief that the cigars so 
labeled, branded, and designated, are made wholly or in greater part 
of tobacco grown on the Island of Cuba. The aforesaid misrepresenta- 
tions in designating, labeling, and branding such cigars has tended to 
and does divert, and has diverted trade to respondent from its com- 
petitors engaged in the sale of cigars between and among, the various 
States of the United States who truthfully designate, brand, and label 
the cigars manufactured and sold by them. Thereby, substantial in- 
jury is done by respondent to substantial competition in interstate 
commerce. 

Par. 5. The acts and practices set forth in paragraph 3 hereof are 
all to the prejudice of the public and respondent’s competitors and 
constitute unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on April 6, 1935, issued and served 
its complaint in this proceeding upon respondent H. N. Heusner & 
Son, a corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said -act. 
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After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by DeWitt T. Puckett, at- 
torney for the Commission, before John L. Hornor, an examiner of 
the Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Joseph G. Denny, Jr., attorney 
for the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis-. 
sion on the said camplaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of counsel aforesaid; and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 
FINDINGS AS TO THE FACTS 


Paracrary 1, The respondent, H. N, Heusner & Son, is a Pennsyl, 
vania corporation organized in 1918, with its principal office and 
place of business located at Hanover, Pa. Respondent is now, and 
since the date of its incorporation has been, engaged in the business 
of manufacturing various brands of cigars and selling and distribut- 
ing the same to wholesale dealers, cigar stores and drug stores located 
in various parts of the United States. The said cigars are manu- 
factured by respondent in Hanover, Pa., where they are packed, 
branded, and labeled by respondent for sale and distribution by it to 
the purchasing and consuming public of the United States. In con- 
summating such sales and in distributing such products the respondent 
causes the cigars so sold to be transported and delivered from its 
place of business in Hanover, Pa., through and into various other 
States of the United States to the respective purchasers thereof at 
their respective points of location. In the course and conduct of 
its business the respondent has been, and is now, engaged in direct 
and substantial competition with various corporations, partnerships, 
and individuals likewise engaged in the sale and distribution of cigars 
in commerce between and among the various States of the United 
States and within the District of Columbia. 

Par. 2. The cigar originated in the Spanish West Indies. The 
finest quality of tobacco for cigar purposes is grown in Cuba, not far 
from the city of Havana. The word “Havana,” also spelled 
“Habana,” is the name and designation of the tobacco grown on the 
Island of Cuba, which name and designation is and has been since 
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time immemorial used and understood by the cigar- purchasing and 

consuming public of the United States, and by cigar manufacturers. 
and dealers throughout. the United States, as meaning and designat- 
ing tobacco which has been grown on the Island of Cuba. Such 
Havana tobacco has the reputation among the cigar consuming and 
purchasing public of the United States as being cigar tobacco of 
highest quality and excellence, and cigars made in whole or in part 
from said tobacco are in large Adina throughout the United States. 
Many of the cigar dealers and many of the consuming public of the 
United States prefer to purchase cigars containing Havana tobacco 
and have believed, and still believe, that the use of such Havana to- 
bacco in cigars adds to and increases the quality and desirability of 
such cigars. 

For many years cigars made of Cuban and Havana tobacco were 
manufactured in the city of Havana, Cuba, and shipped therefrom 
to the various cigar markets of the world. Consequently such cigars 
became known in the trade and to the public as Havana cigars and 
Cuban cigars, the terms being used interchangeably and synony- 
mously. In fact, the term “Havana” has been used for many years to 
designate or brand said cigars and has come to mean, when applied 
to cigars, cigars manufactured from tobacco grown in the Island of 
Cuba. 

Cuban tobacco has long been imported into the United States and 
widely and extensively used and consumed therein in cigars manu- 
factured from such tobacco. 

During the past several years factories making cigars from Havana 
tobacco have been located in the United States, principally in and 
near the city of Tampa, Fla. Cigars manufactured at those factories 
from tobacco grown in the Island of Cuba and imported into the 
United States are also known in the trade and to the public as 
Havana cigars. 

Par. 3, Among the cigars manufactured and sold by respondent, 
as aforesaid, is a type of cigar designated, labeled, and branded 
“Havana Smokers.” 

The brand name “Havana Smokers” appears on the cigar band 
that surrounds each cigar. The containers in which the said cigars 
are packed, offered for sale, and sold are the usual and customary 
cigar boxes. Imprinted on the outside and inside of the lid of one 
type of said boxes appears the following: 


Betored 2 for 5 
HEUSNER’S 
ORIGINAL 


HAVANA SMOKERS 
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The expression “Heusner’s Havana Smokers” also appears on the 
edge and one end of said box. 

On both sides of the lid, the front edge and one end of another type 
of box in which said cigars are packed, offered for sale and sold is 


imprinted the following: 


MARTINEZ 
HAVANA SMOKERS 


The cigars designated, branded and sold by respondent as “Heus- 
ner’s Original Havana Smokers” are usually resold by the retail 
dealer at the price of two for five cents. The cigars designated, 
branded and sold by respondent as “Martinez Havana Smokers” are 
usually resold by the retailers at five cents each. 

Par. 4. In truth and in fact respondent’s cigars branded, labeled, 
described and advertised, respectively, as “Heusner’s Havana Smok- 
ers” and as “Martinez Havana Smokers”, and sold by the respondent 
and by dealers to the purchasing and consuming public, as herein- 
before described, do not contain Havana tobacco, or tobacco grown 
on the Island of Cuba, and they have not at any time contained such 
tobacco. Such cigars are, and have been manufactured entirely 
from, and wholly composed of, domestic tobacco grown in the United 
States. 

Par. 5. The use of the aforesaid false and misleading representa- 
tions and practices on the part of the respondent in the sale and 
offering for sale of its cigars branded and labelled with the word 
“Wavana” has had, and now has, the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that respondent’s said cigars are composed of 
tobacco grown on the Island of Cuba. Acting under such erroneous 
belief, induced by the various misrepresentations of the respondent 
as herein detailed, many members of the public have purchased re- 
spondent’s cigars. The aforesaid representations and practices on 
the part of respondent have and have had the capacity and tendency 
to unfairly divert to respondent the trade of competitors engaged 
in selling in interstate commerce cigars composed of Havana tobacco 
and likewise cigars composed of tobacco grown in the United States, 
and who truthfully advertise and represent their cigars. As a result 
thereof, substantial injury has been done, and is being done, by 
respondent to competition in commerce, among and between the 
various States of the United States and in the District of Columbia. 
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The aforesaid acts and practices of the respondent, H. N. Heusner 
& Son, a corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent thereto, testimony and other evidence taken before John 
L. Hornor, an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, briefs filed herein, and oral argument by DeWitt 
T. Puckett, counsel for the Commission, and by John Walsh, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It 7s ordered, That the respondent, H. N. Heusner & Son, a corpo- 
ration, its officers, representatives, employees, or agents, individual or 
corporate, in connection with the offering for sale, sale and distribu- 
tion of cigars in interstate commerce and in the District of Columbia, 
do forthwith cease and desist from: 

Representing, through the use of the words “Havana” or “Habana,” 
alone or in conjunction with any other word or words, or through the 
use of any other words of similar import and effect, or in any other 
manner, that cigars not manufactured entirely from tobacco grown 
on the Island of Cuba are Havana Cigars. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


C. Rosenstum, Inc. Complaint, June 17, 1935. Order, December 
2, 1936. (Docket 2436.) 

Charge: Misbranding or mislabeling as to composition of prod- 
uct; In connection with the manufacture and sale of paint. 

Record closed, after answer, by the following order: . 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the charter of the respondent, C. 
Rosenblum, Inc., has been annulled by proclamation of the Governor 
of Maryland, dated February 14, 1936, for non-payment of the corpo- 
ration tax to the State, and that the said respondent may renew its 
charter upon payment of the said tax, and the Commission having 
duly considered the same and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint issued 
herein on June 17, 1935, be, and the same hereby is, closed without 
prejudice to the right of the Commission, should the facts so war- 
rant, to reopen the same and resume prosecution of the complaint in 
accordance with its regular procedure. 

Mr. Edward E. Reardon for the Commission. 


Cuarranooca AvrTomorive Jopprrs Ass’N Er Ax. Complaint, 
December 18, 1935. Order, December 10, 1936. (Docket 2661.) 

Charge: Combining or conspiring to eliminate price competition ; 
in connection with sale of automobile parts and accessories to 
garages, automobile dealers, etc. 

Record dismissed as to certain respondents and closed as to others, 
after answers and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and the Commission having duly considered the same and it 
appearing that the Chattanooga Automotive Jobbers Association, a 
corporation, and the Tennessee Automotive Jobbers Association, a 
corporation, have been dissolved and have officially surrendered their 
charters, and it further appearmg that the officers, directors and 
members of the Tennessee Automotive Jobbers Association did not 
engage in the practices charged in the complaint, and the Commission 
now being fully advised in the premises; 
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It is ordered, That the complaint herein be, and the same hereby 
is, dismissed as to the Chattanooga Automotive Jobbers Association, 
a corporation, the Tennessee Automotive Jobbers Association, a 
corporation, its officers, directors, and members, T. F. Condon, D. aS 
Graves, D. M. Beaman, Loyd Smith, Bruce Sinclair, R. E. Fly, R. H. 
Hart, Jr., J. M. Sharp, W. H. Sloan, Sam Horne; Sharp Battery 
and Electric Corporation, Southern Auto Supply Company, a 
corporation, Hart’s Automotive Parts Company, a corporation, Joe 
Lawwill trading as Joe Lawwill and Company, W. H. Sloan 
trading as Sloan Electric Company, Automotive Equipment and 
Supply Co., a partnership, Service Auto Parts Co., a partner- 
ship, R. T. Clapp, trading as R. T. Clapp Co., Sam Horne Co., 
a corporation, Buford Brothers, a corporation, McWorther-Weaver 
Company, a corporation, The Chapman Company, a corpora- 
tion, J. B. Cook Auto Machine Company, a corporation, R. H. 
Chilton, trading as R. H. Chilton Machine Company, Auto Bearings 
and Parts Company, a corporation, R. E. Fly, trading as The 
Alemite Company of Nashville, Keith-Simmons Company, a corpo- 
ration, and J. C. Peterson trading as Peterson Machine Company. 

It is further ordered, That the case growing out of the complaint 
heretofore issued on December 18, 1935, be and the same hereby is 
closed without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure as to J. M. Sharp, 
D. A. Graves, R. H. Hart, Sr., R. H. Hart, Jr., Joe Lawwill, W. H. 
Sloan, D. A. Graves, W. B. Gates, J. M. Sharp; Sharp Battery & 
Electric Corporation, Southern Auto Supply Co., a corporation, 
Hart’s Automotive Parts Company, a corporation, Joe Lawwill an 
individual trading as Joe Lawwill & Company, and W. H. Sloan 
an individual trading as Sloan Electric Company, the same being 
the officers, directors, and members of the Chattanooga Automotive 
Jobbers Association. 

Before Mr. W. W. Sheppard and Mr, Edward M. Averill, trial 
examiners, 

Mr. Morton Nesmith for the Commission. 

Strange, Fletcher & Carriger, of Chattanooga, Tenn., for Chat- 
tanooga Automotive Jobbers Ass’n, and for numerous other 
respondents. 

Douglas & Douglas, of Nashville, Tenn., for Tennessee Automotive 
Jobbers Ass’n, and for numerous other respondents. 

Mr. William P. Cooper, of Nashville, Tenn., for McWorther- 
Weaver Co. 


R. M. Barnert, trading as Home anp Scuoon Epucation Socrery, 
Complaint, February 14, 1936. Findings as to the facts and order, 
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December 8, 1936.1 Order setting aside, etc., December 12, 1936. 
(Docket 2721.) 

Charge: Offering deceptive inducements to purchase as to free’ 
product, special offers and prices, misrepresenting business status, 
connections, and nature, history and success and endorsement of prod- 
uct or offering, and using misleading trade name; in connection with 
the purchase and sale of books or encyclopedias together with a 
looseleaf extension service. 

Iindings and cease and desist order set aside and case set for final 
argument by order as follows: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that respondent, in a letter dated November 
9, 1936, made application for oral argument, and that said applica- 
tion was not brought to the attention of the Commission, and the 
Commission having duly considered the aforesaid facts and the record, 
and being now fully advised in the premises; 

It is ordered, Vhat the findings as to the facts and order to cease 
and desist heretofore entered by the Commission on December 8, 1936, 
be, and the same are, hereby set aside. 

It is further ordered, That this matter be brought en for final hear- 
ing before the Commission on complaint and answer, evidence sub- 
mitted in support of the allegations of the complaint and in opposi- 
tion thereto, and the briefs filed in support of the allegations of the 
complaint and in opposition thereto, on the 6th day of January, 
A. D., 1937, at 2:00 o’clock, p. m., at the office of the Federal Trade 
Commission, 815 Connecticut Avenue, Northwest, in the city of 
Washington, D, C.? 

Before Mr. William C. Reeves, trial examiner. 

Mr, Allen C. Phelps for the Commission. 


Unirep Importers & Distitters, Inc. Complaint, July 3, 1935. 
Order, December 14, 1936. (Docket 2487.) 

Charge: Using misleading corporate name as to business status, and 
misbranding or mislabeling and advertising falsely or misleadingly 
in said respect; in connection with the purchasing, rectifying, blend- 
ing and bottling and sale of whiskies, gins, and other spirituous 
beverages. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
complaint issued herein July 3, 1935 and respondent’s answer thereto, 
and it appearing to the Commission that on July 26, 1935, respondent 
changed its name by amendment of its corporate charter to “United 
Importers and Distributors, Inc.”; that prior to November 23, 1935, 


1 Not published. 
2 See, for subsequent disposition of case on stipulation, infra, at page 1389. 
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it had abandoned the practices and violations of law alleged in the 
Commission’s complaint, and has ever since engaged in business under 
its amended name as aforesaid; and, it therefore «appearing to the 
Commission that it is unlikely that respondent will resume the said 
practices, and the Commission being fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein- 
before issued on July 3, 1935, be, and the same is hereby, closed with- 
out prejudice to the right of the Commission, should the facts war- 
rant, to reopen the same and resume prosecution of the complaint 
in accordance with its regular procedure. 

Mr. PGad B. Morehouse for the Commission, 


Havana-Froria Cigar Co., Inc. Complaint, August 5, 1936.7 
Order closing case with respect to use of the term “Garcia,” December 
23,1936. (Docket 2667.) 

Charge: Misbranding or mislabeling and advertising falsely or 
misleadingly; in connection with the manufacture and sale of cigars. 

Order closing case with respect to use of the term “Garcia” by the 
following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the amended supple- 
mental complaint hereinbefore issued on the 5th day of August 1936, 
insofar as said case relates to the alleged unfair or misleading use of 
the word “Garcia” be, and the same hereby is, closed. 

It is further ordered, That as to all other allegations growing out 
of the aforesaid amended and supplemental complaint, the ease pro- 
ceed to trial in accordance with the regular procedure of the Commis- 
sion. 

Mr. Marshall Morgan for the Commission. 


Joun I’, Boron, Travine as Joun F. Boron Crear Co. Complaint, 
December 30, 1935.2, Order closing case with respect to use of the 
term “Garcia,” December 24, 1936. (Docket 2293.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling; in connection with the manufacture and sale of cigars. 

Order closing case with respect to use of the term “Garcia” by the 
following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 


1 Amended and supplemental. 
2 Amended. 
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ft is ordered, That the case growing out of the amended complaint 
heretofore issued on the 30th day of Gieceanber 1935, insofar as said 
case relates to the alleged unfair or misleading use of the word “Gar- 
cia” be, and the same hereby is, closed. 

lt is further ordered, That as to all other allegations growing out 
of the aforesaid amended complaint, the case proceed to trial in 
accordance with the regular procedure of the Commission. 

Mr. Marshall Morgan for the Commission. 


THayer PHarmacan Co. anp THayrr Sates Core. Complaint, 
September 23, 1935. Order, December 28, 1936. (Docket 2557.) 

Charge: Misbranding or mislabeling as to composition of product; 
in connection with the manufacture and sale of so-called “Turtle Oil 
Cream.” 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Wr. Robert S. Hall, trial examiner. 

Mr, DeWitt T. Puckett for the Commission. 


Sampson Paper Propucrs Corp. and L. Hyman & Sons. Com- 
plaint, April 29, 1935. Order, December 30, 1936. (Docket 2379.) 

Charge: ree eee falsely or misleadingly as to quality of prod- 
uct; in connection with the sale of adding machine paper rolls and 
small paper roll products. 

Record closed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and the Commission having duly considered the same and 
being now fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein- 
before issued on the 29th day of April 1935, be, and the same hereby 
is, closed without prejudice to the right of the Commission, should 
the facts so warrant, to reopen the same and resume prosecution of 
the complaint in accordance with its regular procedure. 

Before Mr. Edward M. Averill, trial examiner. 

Mr. John W. Hilldrop for the Commission. 

Frackman & Robins, of New York City, for respondents. 


R. H. Macy & Co. Complaint, August 21, 1936. Order, December 
30, 1936. (Docket 2906.) 

Gitainos Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature and place of manufacture; in connection 
with the sale of safety razor blades. 
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Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, R. H. Macy & Com- 
pany, Inc., has entered into a stipulation as to facts and an agreement 
to cease and desist from certain enumerated practices, which stipula- 
tion and agreement was, on the 29th day of December 1936, approved 
by the Commission, and the Commission having duly considered the 
same and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on August 21, 1936, be, and the same hereby is, 
closed without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 

Mr. Robert N. McMillen for the Commission. 

Mr. Leon Lauterstein, of New York City, for respondent. 


Unirep Distrtters Importers, Ive. Complaint, June 27, 1935. 
Order, January 15, 1937. (Docket 2468.) 

Charge: Using misleading corporate name as to business status and 
misbranding or mislabeling and advertising falsely or misleadingly 
in said respect; in connection with the sale of whiskies, gins and other 
alcoholic beverages. 

Record closed by the following order : 

This matter coming on for consideration by the Commission upon 
the complaint issued herein on June 27, 1935 and it appearing to the 
Commission that respondent has renewed none of its permits or 
licenses under either State or Federal governments, and has not en- 
gaged in the liquor business since the 30th day of June 1935, and it 
further appearing from a supplemental investigation that it is un- 
hkely that respondent will resume the acts and practices in said 
complaint alleged, and the Commission being now fully advised in 
the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on June 27, 1935, be, and the same is, hereby closed, 
without prejudice to the right of the Commission, should the facts and 
circumstances so warrant, to reopen the same and resume prosecution 
of the complaint in accordance with its regular procedure. 

Mr. PGad B. Morehouse for the Commission. 


Nuway Printine Co., also trading as Proressronat Recorp Carp 
Co. Complaint, February 20,1936. Order, January 15, 1937. (Docket 
2727.) 

Charge: Advertising falsely or misleadingly as to source or maker 
of product dealt in; in connection with the printing and sale of dental 
record cards. 
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Dismissed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the record and brief of attorney for the Commission and the Com- 
mission having duly considered the same, and being now fully advised 
in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John W. Norwood and Mr. W. W. Sheppard, trial 
examiners, 

Mr. Joseph C. Fehr for the Commission. 

Mr. Maxwell F. Cargill, of Chicago, Il., for respondent. 


Joun D. Myers, doing business as JoHN STERLING RemeEpy Co. 
Complaint, September 4, 1936. Order, January 15, 1937. (Docket 
2918.) 

Charge: Advertising falsely or misleadingly as to properties, 
results, safety, and endorsements of product; in connection with the 
sale of a treatment for syphilitic ailments. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the ease growing out of the complaint herein- 
before issued on the 4th day of September 1936, be, and the same 
hereby is closed upon the ground that the respondent is no longer in 
business, without prejudice to the right of the Commission, should the 
facts so warrant to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 

Before Mr. Robert S. Hall, trial examiner. 

Mr. John Darsey for the Commission. 


Srrutwear Kwnirrine Co. Complaint, August 30, 1935.1 Order, 
January 21, 1937. (Docket 2538.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling; in connection with the manufacture and sale of ladies’ 
hosiery. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr, Edward M. Averill and Mr. W. W. Sheppard, trial 
examiners. 


1 Ag amended pursuant to order of January 5, 1937. 
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Mr. John W. Hilldrop and Mr. Astor Hogg for the Commission. 
Williamson & Williamson, of Minneapolis, Minn., for respondent. 


INTERNATIONAL CHAMPAGNE Corp. AND Wines or France, Lp. 
Complaint, June 27, 1935. Order, January 23, 1937. (Docket 2467.) 

Charge: Using misleading corporate name, misbranding or mis- 
labeling and advertising falsely or misleadingly as to source of prod- 
uct; in connection with the processing and sale of still wines. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
complaint and answers herein filed, and it appearing to the Com- 
mission that the matters and things forming the subject matter of 
this complaint are covered by Regulations No. 4 relating to labeling 
and advertising of wine, effective December 15, 1936, pursuant to 
the Federal Alcohol Administration Act of August 29, 1935, (49 Stat. 
L. 977), and the Commission being fully advised in the premises: 

It 7s ordered, That the case growing out of the complaint herein- 
before issued on June 27, 1935, be, and the same is hereby, closed 
without prejudice. 

Mr. PGad B. Morehouse for the Commission. 

Mr. Philip T. Morehouse, of New York City, for respondents. 


JosePH Deria Monica, trading as Detmonico’s. Complaint, No- 
vember 12, 1985. Order, January 23,1937. (Docket 2623.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature, source and quality of product dealt in; in 
connection with the sale of still and aerated wines and processing 
some of said still wines into aerated wines. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
complaint and answers herein filed, and it appearing to the Com- 
mission that the matters and things forming the subject matter of 
this complaint are covered by Regulations No. 4 relating to labeling 
and advertising of wine effective December 15, 1936, pursuant to the 
Federal Alcohol Administration Act of August 29, 1935 (49 Stat. L. 
977), and the Commission being fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein- 
before issued on November 12, 1935, be, and the same is hereby closed, 
without prejudice. 

Mr. PGad B. Morehouse for the Commission. 

Mr. M. Mae Schwebel, of New York City, for respondent. 


K. A. Wente ann H. L. Wenre, doing business as WenTE BrorueErs. 


Complaint, January 31, 1936. Order, January 23, 1937. (Docket: 
2708.) aoe 
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Charge: Using misleading name as to source or origin of product 
and advertising falsely or misleadingly, and misbranding or mislabel- 
ing in said respect; in connection with growing and cultivating grapes 
and manufacture and sale of wines therefrom. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
complaint and answer herein filed, and it appearing to the Commis- 
sion that the matters and things forming the subject matter of this 
complaint are covered by Regulations No. 4 relating to labeling and 
advertising of wine, effective December 15, 1936, pursuant to the 
Federal Alcohol Administration Act of August 29, 1935 (49 Stat. L. 
977), and the Commission being fully advised in the premises: 

It is ordered, That thé case growing out of the complaint herein- 
before issued on February 17, 1936, be, and the same is hereby, closed 
without prejudice. 

Mr. William L. Pencke and Mr. PGad B. Morehouse for the Com- 
mission. 

Mr. Marion DeVries, of Washington, D. C., for respondents, 


SuHEewAn-Jones, Inc. Complaint, February 17, 1936. Order, Jan- 
uary 23, 1937. (Docket 2723.) 

Charge: Misbranding product as to source or origin and advertis- 
ing falsely or misleadingly; in connection with the manufacture and 
sale of wines. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
complaint and answer herein filed, and it appearing to the Commis- 
sion that the matters and things forming the subject matter of this 
complaint are covered by Regulations No. 4 relating to labeling and 
advertising of wine effective December 15, 1936, pursuant to the 
Federal Alcohol Administration Act of August 29, 1985 (49 Stat. L. 
977), and the Commission being fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein- 
before issued on February 17, 1936, be and the same is hereby closed 
without prejudice. 

Mr. PGad B. Morehouse for the Commission. 

Mr. Marion DeVries, of Washington, D. C., for respondent. 


UntversaL Disritters, Inc. Complaint, June 20, 1935. Order, 
January 27,1937. (Docket 2448.) 

Charge: Using misleading corporate name as to business status, 
and misbranding or mislabeling and advertising falsely or mislead- 
ingly in said respect; in connection with the purchasing, rectifying, 
blending, and bottling whiskies, gins, and other alcoholic beverages 
and sale thereof. 
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Record closed, after trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the complaint herein issued June 20, 1935, and it appearing to the 
Commission that this respondent is no longer engaged in business 
as a rectifier and wholesaler of spirituous liquors and has no permit 
of any kind to so engage in interstate commerce or in the District 
of Columbia; and it therefore appearing to the Commission that it is 
unlikely that said respondent will resume the acts and practices 
constituting the violations of law as alleged in said complaint, and 
the Commission being fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein- 
before issued on June 20, 1935, be, and the same is hereby closed, 
without prejudice to the right of the Commission, should the facts 
warrant, to reopen the same and resume prosecution thereof, in ac- 
cordance with its regular procedure. 

Before Mr. John L. Hornor and Mr. Charles P. Vicini, trial 
examiners. 

Mr. PGad B. Morehouse for the Commission. 


Cuocotatr Propucrs Co., Inc. Complaint, November 6, 1936. 
Order, January 27, 1937. (Docket 2971.) 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candies. 

Record closed by the following order: 

This matter having come on for consideration by the Commission 
upon supplemental investigation from which it appears that respond- 
ent, Chocolate Products Company, Inc., has not engaged in the busi- 
ness of manufacturing and selling candies since the 4th day of 
October 1936; that its physica] assets have been dismantled and sold; 
and it appearing that respondent is not likely to resume the violations 
of law alleged in the Commission’s complaint hereinbefore issued on 
November 6, 1936, and the Commission having duly considered the 
same and being fully advised in the premises; 

It is ordered, That the case growing out of the said complaint of 
November 6, 1936, be, and the same hereby is, closed without prejudice 
to the right of the Commission to reopen the same and resume 
prosecution thereof in accordance with its regular procedure at such 
future time as the facts and circumstances may warrant. 

Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


Execrric Paint & VarnisH Co. Complaint, March 19, 1935. Or- 
der, January 30, 1937. (Docket 2336.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
business status and history of business and prices, nature, and com- 
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position of product; in connection with the sale of paints, caulking 
materials, roof coating, and allied products. 

Record closed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the record and the Commission having duly considered the same and 
being now fully advised in the premisés; 

It is ordered, That the case growing out of the complaint herein- 
before issued on March 19, 1936, be and the same hereby is closed 
without prejudice to the right of the Commission should the facts 
so warrant to reopen the same, and resume prosecution of the com- 
plaint in accordance with its regular procedure and upon the under- 
standing that the closing of this case is based upon the record herein 
and is not to be regarded as a precedent. 

Before Mr. John W. Norwood, trial examiner. 

Mr. Astor Hogg for the Commission. 

Mr. Samuel Doerfler, of Cleveland, Ohio, for respondent. 


Epwarp A. Karz and Samurn Katz, trading as Grose DistiLiine 
Co. Complaint, May 18, 1935. Order, January 30, 1937. (Docket 
2398.) 

Charge: Using misleading corporate name as to business status, 
and misbranding or mislabeling and advertising falsely or mislead- 
ingly in said respect, in violation of Section 5, and of Section 1 of 
Article V of the Code of Fair Competition for the Distilled Spirits 
Rectifying Industry, and as such in violation of Section 3 of Title 1 
of the National Industrial Recovery Act and Section 5 of the Federal 
Trade Commission Act; in connection with the purchasing, rectify- 
ing, blending and bottling of whiskies, gins, and other spirituous 
beverages, and in the sale thereof. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
supplemental investigation, and it appearing that the respondents, 
Edward A. Katz and Samuel Katz, trading under the firm name and 
style Globe Distilling Company, have dissolved their copartnership 
and formed a corporation known as Liquor Syndicate, Inc., to which 
their rectifying plant has been transferred and a rectifier’s basic per- 
mit issued by the Federal Alcohol Administration of the Treasury 
Department under date of November 23, 1935, and that it does not 
appear that the said Edward A. Katz and Samuel Katz will resume 
commerce in spirituous beverages under the name Globe Distilling 
Company, and the Commission being now fully advised in the 
premises ; 

It is ordered, That the case growing out of the complaint herein 
issued on the 18th day of May 1935, against said Edward A. Katz 


1388 FEDERAL TRADE COMMISSION DECISIONS 


and Samuel Katz be, and the same hereby is, closed, without preju- 
dice to the right of the Commission, should the facts warrant, to re- 
open the same and resume prosecution of the complaint in accord- 
ance with its regular procedure. 

Mr. PGad B. Morehouse for the Commission. 

Mr. William H. Hodges, of Los Angeles, Calif., for respondents. 


American Sarery Razor Corp. Complaint, October 8, 1835. 
Order, January 30, 1937. (Docket 2571.) 

Charge: Discriminating in prices; in connection with the manu- 
facture and sale of safety razors, safety razor blades, shaving brushes 
and other shaving accessories. 

Record closed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
respondent’s petition filed herein on January 15, 1937; and it appear- 
ing to the Commission that respondent, on or about June 20, 1936, 
abandoned the practices and violations of law alleged in the Commmis- 
sion’s complaint issued herein on October 8, 1935, and has not since 
resumed said practices and violations, and that it 1s unlikely that 
respondent will resume said practices and violations; and the Com- 
mission being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on October 8, 1935, be and the same is hereby closed, 
without prejudice to the right of the Commission, should the facts 
warrant, to reopen the same and resume prosecution of the compiaint, 
or to issue new complaint, in accordance with its regular procedure. 

Before Mr. Edward M. Averill, trial examiner. 

Mr, Everett F. Haycraft and Mr. A. W. DeBirny for the Com- 
mission. 

Mr. Charles F. Goldberg, of New York City, for respondent. 


Tur Vocan Canny Core. Complaint, May 23, 1936. Order, Jan- 
uary 30, 1937. (Docket 2818.) 

Charge: Using lottery scheme in merchandising; in connection with 
the manufacture and sale of candy. 

Record closed, after answer and trial, by the following order: 

This matter having come on for consideration by the Commission 
upon testimony and other evidence taken before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it, from 
which it appears that respondent, The Vogan Candy Corporation, 
has not engaged in the business of manufacturing and selling candies 
since the 19th day of August 1936; that its physical assets have been 
dismantled and sold; and it appearing that respondent is not likely 
to resume the violations of law alleged in the Commission’s complaint 
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hereinbefore issued on May 23, 1936, and the Commission having duly 
considered the same and being now fully advised in the premises; 

It is ordered, That the case growing out of the said complaint of 
May 23, 1936, be, and the same hereby is, closed without prejudice to 
the right of the Commission to reopen the same and resume prosecution 
thereof, in accordance with its regular procedure, at such future time 
as the facts and circumstances may warrant. 

Before Wr. Miles J. Furnas, trial examiner. 

Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


R. M. Barnett, trading as Homr anp Scnoot Epucation Soctrery. 
Complaint, February 14, 1936. Findings as to the facts and order, 
December 8, 1936.1 Order setting aside, etc., December 12, 1936. 
Order accepting stipulation in settlement of case, February 4, 1937. 
(Docket 2721.) 

Charge: Offering deceptive inducements to purchase as to free 
product, special offers and prices, misrepresenting business status, 
connections, and nature, history and success and endorsement of prod- 
uct or offering, and using misleading trade name; in connection with 
the purchase and sale of books or encyclopedias together with a loose- 
leaf extension service. 

Stipulation accepted in settlement of case by order as follows: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent above named has 
entered into a stipulation as to the facts and agreement to cease and 
desist from certain enumerated practices, which stipulation and agree- 
ment was on the Ist day of February, 1937, tendered to the Commis- 
sion in settlement of this case, and the Commission having duly 
considered the same and being now fully advised in the premises; 

It is ordered, That said stipulation and agreement to cease and de- 
sist so entered into by respondent be, and the same hereby is, accepted 
in settlement of this case, and that the case growing out of the com- 
plaint hereinbefore issued on February 14, 1936, be, and the same 
hereby is, settled by such stipulation and agreement to cease and 
desist from such practices, without prejudice, however, to the right 
of the Commission, should the facts so warrant, to reopen the same. 
and resume prosecution of the complaint in accordance with its 
regular procedure. 

Before Mr. William C. Reeves, trial examiner. 

Mr. Allen OC, Phelps for the Commission. 


1 Not published. 
146756m—39—vol. 24-90 
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F. A. Norru Co. rr Av. Complaint, September 22, 1936. Order, 
February 5, 1937. (Docket 2927.) 

Charge: Advertising falsely or misleadingly by the use of “bait” 
or “come on” advertisements and letters to contact prospects; in 
connection with the manufacture and sale of pianos. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and the Commission having duly considered the same 
and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on the 22nd day of September 1936, be, and the same 
hereby is, closed without prejudice to the right of the Commission, 
should the facts so warrant, to reopen the same and resume prosecu- 
tion of the complaint in accordance with its regular procedure. 

Mr. Wm. T. Chantland for the Commission. 

Chapman & Chapman and Mr. Leighton P. Stradley, of Philadel- 
phia, Pa., for respondents. 


Tue Nacor Mepic1ne Co. Complaint, July 23, 1936. Order accept- 
ing stipulation in settlement of case, February 6, 1937. (Docket 
2879.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to properties and safety of product; in connection 
with the manufacture and sale of a proprietary medicine designated 
“Nacor” and “Nacor Kaps” for asthma. 

Stipulation accepted in settlement of case by order as follows: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent has entered into 
a stipulation as to the facts and an agreement to cease and desist 
from certain enumerated practices, which stipulation and agreement 
was, on the 22nd day of January 1937, tendered to the Commission 
having duly considered the case, and being now fully advised in 
the premises ; 

It is ordered, That said stipulation and agreement to cease and de- 
sist so entered into by respondent be, and the same hereby is, accepted 
in settlement of this case, and that the case growing out of the com- 
plaint hereinbefore issued on July 23, 1936, be, and the same hereby 
is, settled by said stipulation and the agreement to cease and de- 
sist from such practices, without prejudice, however, to the right of 
the Commission, should the facts so warrant, to reopen the same 
and resume prosecution of the complaint in accordance with its 
regular procedure. 

Mr. A. W. DeBirny and Mr, William L. Pencke for the Commission. 
Bright, Thompson & Hinrichs, of Washington, D. C., for respond- 


ent. 
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Group Sates Corr. Complaint, September 17, 1936. Findings as 
to the facts and order, January 23, 1937.1 Order setting aside, etc., 
February 9, 1937. (Docket 2922.) 

Charge: Advertising falsely or misleadingly as to source or origin 

-and quality and nature of product; in connection with jobbing, whole- 
saling and sale of silk and rayon piece goods. 

Order granting motion to set aside and vacate findings as to the 
facts and conclusion and order to cease and desist as follows: 

This matter coming on to be heard by the Commission upon the 
moticn filed herein on the 4th day of February 1937, by Bangser and 
Kaufmann, attorneys for the respondent herein, to set aside and vacate 
the findings as to the facts and conclusion and order to cease and de- 
sist heretofore made and entered on January 23, 1987, and the Com- 
mission having duly considered the said motion and the record herein 
and being now fully advised in the premises: 

/t is ordered, That the motion to set aside and vacate the findings 
as to the facts and conclusion and order to cease and desist made and 
entered on January 23, 1937, be and the same hereby is granted. 

lt is further ordered, That the stipulation as to the facts, motion to 
withdraw answer and the substitute answer dated December 15, 1936, 
heretofore filed in this cause be and the same are hereby stricken from 
the record. 

It is further ordered, That the original answer dated October 2, 
1936 and heretofore filed herein, be and the same hereby is reinstated 
into the record and this cause proceed regularly to trial. 

Before Mr. Miles J. Furnas and Mr. John J. Keenan, trial 
examiners. 

Mr, Morton Nesmith for the Commission. 

Bangser & Kaufmann, of New York City, for respondent. 


StertinG Propucts, Inc. Complaint, July 25, 1935. Order, Febru- 
ary 11, 1937. (Docket 2502.) 

Charge: Acquiring stock in competitor in violation of Section 7 
of the Clayton Act; in connection with the manufacture and sale of 
pharmaceutical preparations including dental and hair preparations. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. Charles F. Diggs, trial examiner. 


1 Not published. 
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Mr, Everett F. Haycraft and Mr. Reuben J. Martin for the Com- 


‘mission, 
Rogers, Ramsay & Hoge, of New York City, for respondent. 


Tuomas Leemine & Co., Inc. Complaint, March 30, 1936. Order, 
March 1, 1937. (Docket 2751.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to properties and unique character of product; in 
connection with the sale of a treatment for the relief of pain desig- 
nated Analgesique Baume Bengue. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Thomas Leeming 
Company, Inc., has entered into a stipulation as to the facts and an 
agreement to cease and desist from certain enumerated practices, 
which stipulation and agreement was, on the 23rd day of February 
1937, approved by the Commission, and the Commission having duly 
considered the same and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on March 30, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts so 
warrant, to reopen the same and resume prosecution of the complaint 
in accordance with its regular procedure. 

Mr. John Darsey for the Commission, 

Davies, Beebe, Busickh & Richardson, of Washington, D. C., for 
respondent. 


Distitters Co., Lrp. Complaint, June 15, 1935. Order, March 12, 
1987. (Docket 2435.) 

Charge: Using misleading corporate name as to business status, 
and misbranding or mislabeling and advertising falsely or mislead- 
ingly in said respect; in connection with the producing and bottling 
of gins ina rectifying plant and in the sale thereof. 

Record closed, after answer, by the following order: 

This case coming on for consideration by the Commission upon the 
complaint herein issued June 15, 1935, and respondent’s motion and 
affidavit herein filed February 27, 1937, and it appearing to the Com- 
mission that this respondent has engaged and is now engaged solely 
in the manufacture and sale of gins by it produced by a process of 
rectification whereby tax-paid purchased alcohol is redistilled over 
juniper berries and other aromatics, and it further appearing that 
under existing laws and regulations applicable thereto respondent is 
permitted to label such gin as distilled gin and required to state on 
said label who distilled it, and the Commission now being fully ad- 
vised in the premises; 
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It is ordered, That the case growing out of the complaint herein- 
before issued on June 15, 1935, be, and the same hereby is, closed 
without prejudice to the right of the Commission to reopen the ‘same 
and resume prosecution thereof in accordance with its regular pro- 
cedure, should future facts and circumstances so warrant. 

Mr, Edw. W. Thomerson for the Commission, 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, and 
Alvord & Alvord, of Washinfton, D. C., for respondent. 


Louis ScHear aNp JAcK ScHrapeER, doing business as ScuEar & 
Scuraper. Complaint, June 10, 1936. Order, March 20, 198%. 
(Docket 2839.) : 

Charge: Simulating falsely and misleadingly trade name, labels 
and printed matter and instructions of product of competitor; in 
connection with the sale of a novelty designated “Hindu Cones”, 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed without prejudice. 

Before Mr. W. W. Sheppard and Mr. Robert S. Hall, trial 
examiners. 

Mr, John Darsey for the Commission. 

Mr. Harry Krokow, of New York City, for respondents. 


CrreaL Propucts Rerrine Corr., Acme Brewine Co., BonEmian 
Disrrizutine Co., Lrp. and CattrorniA Brewrne Ass’N. Complaint, 
August 5, 1936. Order, March 23, 1937. (Docket 2888.} 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to properties of product; in connection with the manu- 
facture and sale of beer products. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission and it ap- 

pearing that respondents have duly executed a stipulation as to the 
facts and agreement to cease and desist from certain enumerated 
practices, which stipulation and agreement is hereby approved by 
the Commission, and the Commission having duly considered the 
same and the record and being now fully advised in the premises ; 
_ It is ordered, That the case growing out of the complaint herein- 
before issued on August 5, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with the Commission’s regular procedure. 
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Mr, Jay L. Jackson for the Commission. 

Mr. Norman A. Eisner, of San Francisco, Calif., and Mr. William 
Stanley, Mr. J. Edward Burroughs, Jr. and Mr, William P. Arnold, 
of Washington, D. C., for respondents. 


Frort Mornrroorina Meruop, Inc. Complaint, Dec. 31, 1936. 
Order, April 3, 1937. (Docket 3027.) 

Charge: Advertising falsely or misleadingly as to use or endorse- 
ment and properties of product and service and guarantee incident 
thereto; in connection with the sale of a liquid preparafion designated 
“Flori” for use on fabrics, garments, carpets, rugs, furniture, etc., 
to protect them from the ravages of moths, beetles, ete. 

Dismissed, after answer and stipulation, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Mr. Edward EF. Reardon for the Commission. 


C. E. Trees & Co., Inc. Complaint, November 11, 1935: Order, 
April 15, 1987. (Docket 2622.) 

Charge: Using misleading trade name and misbranding or mis- 
labeling; in connection with the manufacture and sale of a flavoring 
extract for bottling with carbonated water, and for use in mixing 
alcoholic drinks. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard upon the application of attorney 
for respondent that the case be closed without prejudice to the right 
of the Commission to renew the same should future circumstances 
warrant, and it appearing to the Commission that the respondent has 
entered into a satisfactory stipulation with the Commission to cease 
and desist forever from the unfair methods of competition alleged 
in a complaint herein issued on November 11, 1935, and the Com- 
mission having duly considered the same and being now fully 
informed in the premises; 

It is ordered, That the case growing out of the aforesaid complaint 
issued herein on November 11, 1935, be and the same is hereby closed 
without prejudice to the right of the Commission, should future facts 
and circumstances warrant, to reopen the same and resume prosecu- 
tion thereof in accordance with its regular procedure. 

Before Mr. John J. Keenan, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Lockwood, Goldsmith & Gait, of Indianapolis, Ind., for respondent. 
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Cummer Propucrs Co. Complaint, November 18, 1935. Order, 
April 17, 1937. (Docket 2632.) 

Charge: Misrepresenting properties of product; in connection with 
the sale of a cleaning fluid designated as “Energine”. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Before Mr. Charles F. Diggs, trial examiner. 

Mr. John Darsey for the Commission. 

Schaefer & Lawrence, of Cleveland, Ohio, for respondent. 


W. H. Craruesron, trading as Marasan & Co. and Kata Propucrs 
Co. Complaint, February 24, 1936. Order, April 20, 1937. (Docket 
2730.) 

Charge: Advertising falsely or misleadingly as to qualities of prod- 
uct; in connection with the sale of various cosmetic and medical 
preparations. 

Record closed by the following order : 

This matter coming on for consideration by the Commission upon 
the record, and its appearing that the respondent, W. H. Charleston, 
trading as Marajah & Company and Kala Products Company, is no 
longer engaged in business and has discontinued the use of the 
practices charged in the complaint; 

It is ordered, That the case growing out of the complaint herein- 
before issued on February 24, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Before Wr. John L. Horner, trial examiner. 

Mr. George Foulkes for the Commission, 

Mr. John S. Leahy and Mr. Herbert FE. Barnard, ot St. Louis, Mo., 
for respondent. 


Nationat Canny Co., Inc. Complaint, April 30, 1930. Original 
order, April 8, 1934. (Docket 1802). 18 F. T. C. 282, Order vacat- 
ing, etc., April 21, 1937. 

The cease and desist order in this candy lottery case was ordered 
vacated and set aside by the following order: 

This matter coming on for consideration, and the Commission be- 
ing fully advised in the premises; 
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It is ordered, That the order to cease and desist heretofore entered 
and issued on April 8, 1934, be and the same is hereby vacated and set 
aside. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Henry C. Lank and Mr, D. C. Daniel for the Commission. 

Lowenhaupt, Waite & Stolar, of St. Louis, Mo., for respondent. 


Cuitean Nirrare Sates Corporation AND Cutmran Nirrate Epu- 
CATIONAL Bureau, Inc. Complaint, March 23, 1937. Order, April 
29, 1937. (Docket 3089.) 

Charge: Advertising falsely or misleadingly as to unique advan- 
tages and properties of product and facts pertaining thereto; in con- 
nection with the importation and sale of a fertilizer designated as 
Chilean nitrate of soda. 

Dismissed by the following order: 

This matter coming on to be heard by the Commission, and it 
appearing that the respondents have entered into a stipulation where- 
by they agree that they will not further exhibit or circulate a motion 
picture entitled “Minor Elements and Natural Salts in Plant Nutri- 
tion” or a pamphlet entitled “Vital Impurities, The Fascinating Story 
of Chilean Natural Nitrate, the Only Nitrogen That Comes from the 
Ground,” and the Commission having duly considered the same, and 
being now fully advised in the premises; 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Mr. Floyd O. Collins for the Commission, 

Mr, William S. Culbertson, of Washington, D. C., for respondents. 


J. A. Srransky Manvracrurtne Co. Complaint, April 25, 1929. 
Original order, June 30, 1980, (Docket 1612). 14 F. T. C. 123. 
Order setting aside, ete., April 30, 1937. 

The cease and desist order in this misrepresentation case was ordered 
set aside and case reopened by the following order: 

This matter coming on to be heard by the Commission upon the 
recommendation of the Chief Counsel, that the outstanding order 
to cease and desist be set aside and the case be reopened for the 
taking of testimony, and the Commission having duly considered the 
said recommendation and being now fully advised in the premises; 

It is ordered, That the outstanding order to cease and desist herein 
be set aside and the case be reopened for the taking of testimony. 

Before Mr, John W. Norwood and Mr. William C. Reeves, trial 
examiners. 

Mr. Floyd O. Collins for the Commission. 
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M. Swirr & Sons, Inc. Complaint, December 7, 1935. Order, 
May 1, 1937. (Docket 2649.) 

Charge: Advertising falsely or misleadingly as to quality of prod- 
uct; in connection with the manufacture and sale of gold leaf used 
for gold lettering on signs and for gilding various articles, such 
as badges, picture frames, etc. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on December 7, 1935, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts so 
warrant, to resume prosecution of the complaint in accordance with 
its regular procedure. 

Before Wr. Charles F. Diggs, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Rounds, Dillingham, Mead & Neagle, of New York City, for 
respondent. 


Tue Nasu Morors’ Co. Complaint, November 30, 1936. Order, 
May 5, 1937. (Docket 3000.) 

Charge: Advertising falsely or misleadingly as to nature and terms; 
im connection with deferred or time-payment plan sale of motor 
vehicles, and in the use, as alleged in the complaint and set forth in 
the approved stipulation as to the facts and agreement to cease and 
desist, of the following language in advertising the financing plan or 
method in question, namely: 

New C. I. T. 6% Budget Plan 
New 6% 
On T0: “ENE 
PAYMENT PLAN 
Convenient 6% Terms. 


Dismissed by the following order: 

This matter coming on to be heard by the Commission and it 
appearing that the respondent The Nash Motors’ Company has 
entered into a stipulation whereby it agreed to cease and desist from 
separately, concertedly, cooperatively or otherwise using any adver- 
tising matter or furnishing to authorized dealers or distributors any 
advertising matter in which the expression “6%” is used, without 
equally prominent use, in direct conjunction therewith, of explanatory 
language which makes it clear that the said 6% does not refer to or 
indicate 6% per annum, simple interest, and the Commission having 
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duly considered the same, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed, 

Mr. Daniel J. Murphy for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondent. 


Nore.—Stipulation referred to (submitted, executed, by Nash-Kelvinator 
Corporation by letter authorizing, “in the interest of accuracy”, certain charges 
“to cover both the merger of The Nash Motors Company with the Kelvinator 
Corporation under the name ‘Nash-Kelvinator Corporation’ and also to cover 
the fact that our business dealings have been with subsidiaries of Commercial 
Investment Trust Corporation”, as there set forth), after preliminary recitals 
detailing investigation and complaint in the premises and that dismissal of 
such complaint, subject to execution of stipulation in question, is within the 
public interest, etc., and after setting forth stipulation and agreement between 
Commission and the respondent to dispose of the matter without necessity of 
taking testimony, etc., and corporate status of respondent Nash Motors’ Co., 
its business as a motor manufacturer selling to dealers and distributors, etc., 
and adoption, in cooperation with its various authorized dealers, of the plan in 
question through the Commercial Investment Trust Corporation, and advertise- 
ment thereof in the language above set forth by respondent motor company and 
its authorized dealers and distributors, proceeds as follows (in common with 
the approved stipulations agreed to in the other similar cases hereinafter set 
forth, and dismissed by the Commission) : 

The said advertising was the outgrowth of the following facts: 

Prior to the adoption of the said plan or method of finance as set forth in this 
proceeding, the general practice in the sale of motor vehicles in the United States 
ou an instalment basis involved the use of fixed schedules of financing charges 
supplied to the dealer by the finance companies. These tables were stated in 
terms of dollars and cents, and there existed no formula by which the retail 
purchaser of the motor vehicle on an instalment basis could check the accuracy 
of the added charges. Under this system, for the computation of instalment 
financing charges, it was possible for certain dealers to enhance financing 
charges to the purchaser without the purchaser’s knowledge, and such practices 
were at times employed by the dealer. To eliminate this practice and to afford 
to the retail purchaser a convenient means by which he could himself compute 
the correct amount of the financing charge, the so-called “6% Plan” was adopted 
by one of the Motor Companies in conjunction with a Finance Company; and 
by force of competition, the plan was adopted throughout the motor vehicle 
industry in the United States. This plan offered lower financing charges for 
the purchase of motor vehicles on an instalment basis than had ever theretofore 
been generally offered. 

The purpose of the respondent in the employment of the advertising of the 
above quoted was to acquaint the retail purchaser of motor vehicles, first, with 
the fact that a lower financing charge was being offered, and, second, with the 
method of computation of the correct financing charge which he should pay on 
an instalment contract; and in the use of the said advertising the respondent 
did not contemplate that it would be construed to mean 6% simple interest per 
annum. ; 

Certain purchasers and prospective purchasers did interpret and understand 
that the advertising of said finance plan or method as above set forth did con- 
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template a simple interest charge at 6% per annum upon the deferred and 
unpaid balance of the purchase price of motor vehicles, and this did cause such 
members of the purchasing public to buy motor vehicles in that belief. 

For competitive reasons the type of advertising above quoted was discontinued 
before the issuance of the complaint herein. . 

The respondent hereby stipulates and agrees, To cease and desist from sepa- 
rately, concertedly, cooperatively or otherwise using any advertising matter or 
furnishing to authorized dealers or distributors any advertising matter in which 
the expression “6%” is used, without equally prominent use, in direct conjunc- 
tion therewith, of explanatory language which makes it clear that the said 6% 
does not refer to or indicate 6% per annum, simple interest. 

And ‘t is further stipulated and agreed, That the respondent will not at any 
time use or employ any advertising, which, regardless of lack of any deceptive 
intent, may reasonably be construed as indicating that the additional cost of 
purchasing on time payments is only 6% or any other percent simple interest 
per annum on unpaid balances of the purchase price of motor vehicles, if such 
is not the fact. 

Jt is also stipulated and agreed, That if the said respondent should ever 
resume or indulge in any of the practices, the use of which it has herein agreed 
to cease and desist, this stipulation of facts may be used in evidence against 
it in any proceeding that the Commission may institute against the said 
respondent. 


MEMORANDA 


Commission, as of May 5, 1937, by similar orders based on sub- 
stantially similar stipulations,: due allowance for varying corporate 
identities, etc., and also for some variance in description of plan in 
question, dismissed complaints in five cases in which charge was, in 
substance, the same, in which complaints issued December 1, 1936, 
and in which Commisison was represented by M/r. Daniel J. Murphy, 
and respondents by Davies, Richberg, Beebe, Busich & Richardson, 
of Washington, D. C., along with Foster & Cameron, of Lansing, 
Mich., for Reo Motor Car Co., and Bodman, Longley Bogle, Middle- 
ton & Farley, of Detroit, Mich., for Packard Motor Car Co. 

Said cases, together with the language variously employed in 
describing plan in question, as set forth in the respective stipulations 
(thereafter similar to that in the Nash case), follow : ? 


1 As in the stipulation in the Nash case, hereinbefore referred to, three of the stipula- 
tions, namely, those haying to do with the Graham-Paige, Hudson and Reo cases, in 
which Commercial Investment Trust Corporation was involved, had explanatory letters 
setting forth that said corporation was not an operating concern, but that its various 
subsidiaries were the concerns which conducted business, and suggesting and authorizing, 
therefore, certain changes on such account. 

2In Ford Motor Co. and Universal Credit Corp., Docket 38005, in which complaint 
issued as of December 1, 1936, said complaint was on May 5, 19387, dismissed as to 
Universal Credit Corp., it appearing that said last named corporation had entered into 
a stipulation, as hereinabove set forth, agreeing to cease and desist from using such 
representations as to the 6% terms, as there stated, namely : 

“With the usual low down-payment, $25 a month buys any type of new Ford car. 
Financing at % of 1% a month, or 6% for twelve months, You receive insurance at 
conference rates. Complete fire and theft insurance—and. $50 deductible collision, and 
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Curysuer Corp., Curyster Sates Corp., DeSoto Moror Corp., Doper 
Brorugrs Corv., Prymourm Motor Corr., ANp ComMERcIAL CREDIT 
Co. (Docket 3002.) 


Ask for the New Official Chrysler Motors Commercial 
Credit Company Time Payment 6% Plan. You can figure 
it out for yourself. 

1. Start with your unpaid balance 

2. *Then add insurance cost. 

8. Then multiply by 6%—for a 12 months’ plan. One- 
half of one per cent per month for periods more or less 
than 12 months. 


*In some states a small legal documentary fee is required. 


NO OTHER CHARGES 


Through the Official Chrysler Motors Commercial Credit Company New 6% 
Time Payment Plan you will find it easy and less costly to arrange time pay- 
ments to fit your budget. 

Ask about the new Chrysler Motors-Commercial Credit 6% Time Payment 
Plan. 

You pay for credit accommodations only 1% of 1% per month on your original 
unpaid balance. 

6% time payment plan . . . Ask for the Official Chrysler Motors-Com- 
mercial Credit Company 6% Time Payment Plan Available through all Chrysler 
Dealers. 


NEW EASY TERMS 
6% Chrysler Motors Commercial Credit Company 
TIME PAYMENT PLAN 


EASY TO UNDERSTAND! 


GraHam-Paice Morors Corp. AND CoMMERCIAL INVESTMENT TRUST 
Corp. (Docket 3003.) 


GRAHAM-PAIGH CARS CAN BE PURCHASED ON THE 
SIX PER CENT C. I. T. CREDIT PLAN 


USH THE CONVENIENT C. I. T. CREDIT PLAN WITH 
PAYMENTS AS LOW AS $25.00 PER MONTH 


protection against accidental physical damage to your car. The Universal Credit Com- 
pany offers exclusively the Authorize Ford Finance Plan.” 

“$25 a month buys any model 1936 Ford V—8. Usual low down-payment. 4% per 
month, or 6% per year, includes insurance. Ask any Ford dealer about the Universal 
Credit Company $25-a-month 6% Finance Plans.” 

“$25 a month with the usual low down-payment, buys any new Ford V-8 car on new 
U. C. C. %% per month finance plans.” 

“Ask about the $25-a-month and 4% per month Finance Plans of the Universal Credit 
Company.” 

“Ask your Ford dealer about the new $25 a-month and U. C. C. 6% finance plan.” 
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Hupson Moror Car Co. ANnp CommerctaL INvestMENT Trust Corp. 
{Docket 3004.) 


Save—with the new Hudson—C. I. T. 6% time payment 
plan . . . Low Monthly Payments. 


The new C. I. T. Hudson 6% Budget Plan Reduces Time 
Payment Costs. 
6% 


C. I. T. CORPORATION 
IN COOPERATION WITH 
HUDSON MOTOR CAR CO, 


Reo Moror Car Co. (Docket 3006.) 


Buy on Reo’s New ©. I. T. 6% Finance Plan. The new 
Reo or—C. I. T. 6% Plan—makes it possible for you to buy 
America’s finest Six on most favorable terms. 


Pacxarp Moror Car Co. (Docket 3007.) 


6% Payment-out-of-Income Plan [Through Commercial 
Credit Co.] 


CoNTINENTAL Briar Pier Co., Inc. Complaint, April 27, 1937. 
Order, May 15, 1937. (Docket 3118.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to properties of product and circumstances of manu- 
facture and sponsorship or endorsement thereof; in connection with 
the manufacture and sale of tobacco pipes. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Continental Briar 
Pipe Company, Inc., has entered into a stipulation as to the facts 
and an agreement to cease and desist from certain enumerated prac- 
tices, which stipulation and agreement was, on the 12th day of May 
1937, approved by the Commission, and the Commission having duly 
considered the same and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on April 27, 1937, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Mr. Wm. T. Chantland for the Commission. 


E. S. Bereuour, trading as Martryn Lovutsp Cosmetics. Com- 
plaint, November 14, 1935. Order, May 17, 1987. (Docket 2626.) 
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Charge: Advertising falsely or misleadingly as to business status 
and agents’ earnings or opportunities and quality and value of 
product; in connection with the sale of cosmetics. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent is no longer market- 
ing his products under the trade name Marilyn Louise Cosmetics 
and has entirely ceased his business activities under such trade name, 
and the Commission having duly considered the same and being now 
fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein- 
before issued on November 14, 1935, be and the same hereby is, 
closed without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 

Before Mr. Robert S. Hall, trial examiner, 

Mr. William L. Taggart for the Commission. 


D. Gotpenzere, Inc. Complaint, May 1, 1930. Original order, 
April 8, 1934. (Docket 1810). 18 F. T. C. 327. Order vacating, 
etc., May 18, 1937. 

The cease and desist order in this candy lottery case was ordered 
vacated by the following order: 

This matter coming on to be heard, and the Commission having 
duly considered the matter and being now fully advised in the 
premises ; 

It is ordered, That the order to cease and desist heretofore issued 
on April 3, 1934, be and the same hereby is vacated and set aside. 

It is further ordered, That an amended and supplemental com- 
plaint forthwith issue, charging respondent, in its own name and 
right and trading as P. C. Sales Company, with the violation of 
Section 5 of the Federal Trade Commission Act (15 U. S. C. A., 
Section 45). 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Henry C. Lank for the Commission. 

Mr, William Ginsburg, of Philadelphia, Pa., for respondent. 


Procon Grocery Service Co., Inc. Er Au. Complaint, March 12, 
1937. Order, May 19, 1937. (Docket 3076.) 

Charge: Discriminating in price in violation of Subsection (c) of 
Section 2 of Clayton Act; in connection with the sale of groceries 
and food products. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Procon Grocery 
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Service Co., Inc., was dissolved on May 6, 1937, subsequent to the 
issuance of the complaint herein, and is no longer in existence, and 
that the other respondents in this proceeding being all of the stock- 
holders and cooperative members of said respondent Procon Grocery 
Service Co., Inc., have certified to the Commission a statement té the 
effect that they have dissolved said corporation in the utmost good 
faith, and that they do not intend, as a group or individually, to 
organize any similar corporation or any unincorporated association 
to engage in the business practices described in the complaint; and 
the Commission having duly considered the above matter and being 
now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on March 12, 1937, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Mr, Allen C. Phelps for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., for respondents. 


Roy Srrincer Co., Lrp. Complaint, November 18, 1935. Order, 
May 22, 1937. (Docket 2633.) 

Charge: Offering deceptive inducements to purchase, through use 
of misleading and fraudulent sales scheme; in connection with the 
sale of coin-vending machines of various types. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the business of the respondent, Roy 
Stringer Company, Ltd., was conducted under the sole management 
of its president, who is now deceased; that no business has been done 
by the respondent concern since the death of its president in October, 
1935; that the respondent concern has not maintained any office or 
business address since October, 1935; and that there is no likelihood 
of the resumption of business on the part of the respondent, and the 
Commission having duly considered the same and being now fully 
advised in the premises ; 

It is ordered, That the case growing out of the complaint herein- 
before issued November 18, 1935, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Mr. John Darsey for the Commission. 

White & Jones, of Indianapolis, Ind., for respondent. 


INTERNATIONAL Stnver Co. Complaint, March 3, 1936. Order, May 
26, 1937. (Docket 2735.) 
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Charge: Misrepresenting prices; in connection with the manufac- 
ture and sale of silver-plated ware. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
a stipulation as to the facts and an agreement to cease and desist 
executed for and on behalf of said respondent by its attorneys of 
record, and the Commission having duly considered the said stipula- 
tion and the record, and’ being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
issued on the 3rd day of March 1936, against the said International 
Silver Co. be, and the same hereby is, closed without prejudice to the 
right of the Commission, should the facts warrant, to re-open the same 
and resume prosecution of the complaint in accordance with its regu- 
lar procedure. 

Mr. James M. Hammond for the Commission. 

Bartlett, Eyre, Scott & Keel, of New York City, for respondent. 


STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST? 


1882. False and Misleading Advertising — Auxiliary Lubricant. — 
Albert S. Braaten, an individual engaged in the compounding of an 
auxiliary lubricant with a colloidal graphite base, intended to be 
added to ordinary lubricating oils and motor fuel oils; and in the sale 
and distribution of said product under the trade name of ‘“‘More-X- 
Super-Charged Colloidal Graphite”’, in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Albert S. Braaten in soliciting the sale of and selling his lubricant 
in interstate commerce, agreed to cease and desist from the use in 
his advertisements or advertising matter of statements or representa- 
tions to the effect that by the use of ‘“More-X”’ friction has been or 
can be reduced as much as 50%, or in any other exaggerated degree 
not warranted by experiments conducted under scientific test condi- 
tions; and/or that the quantity of oil required to be used is reduced; 
that by the use of ‘‘More-X”’ wear or repairs are stopped; that by the 
use of “‘More-X” it is possible for a motor to function for phenomenal 
lengths of time, without damage, in change or temporary failure of 
the oil supply; that the product, ‘“More-X”’, defies heat and lubricates 
up to 7500° F.; that ‘““More-X” penetrates or adheres to the metal 
surfaces of motors, or penetrates the pores; the use of extravagant and 
misleading claims of superiority of ‘More-X”’ over other similar 
lubricants. (Dee. 1, 1936.) 


1For false and misleading advertising stipulations effected through the Commission's 
special board. See p. 1469 et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, Dec. 1, 1936, to May 381, 19387, inclusive. Digests 
of all previous stipulations of this character accepted by the Commission, that is, numbers 
1 to 1881, inclusive, may be found in vols. 10 to 23 of the Commission’s decisions. 

2In the interest of brevity there is omitted from the published digest of the stipula- 
tion the agreement under which the stipulating respondent or respondents, as the case 
may be, agree that should such stipulating respondent or respondents, “ever resume or 
indulge in any of the practices in question, this said stipulation of the facts may be used 
in evidence” against such respondent or respondents, as the case may be, “in the trial of 
the complaint which the Commission may issue.” 
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1883. False and Misleading Trade or Corporate Name and Adver- 
tising—Air Conditioning Device——Gaylord Manufacturing Co., a 
corporation, engaged in the sale and distribution in interstate com- 
merce of a multiple speed fan having a so-called “purifying” attach- 
ment composed of two electrically heated devices which vaporize 
chemicals that are introduced into the air current by the circulator, 
the chemicals consisting of chlorine and formaldehyde whose strong 
odor is neutralized by perfume, and in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

The words “air conditioning” signify the simultaneous control by a 
mechanical device of various factors affecting both the physical and 
chemical conditions of the atmosphere within a given structure as a 
room, building, and the like, said factors including temperature, 
humidity and motion or circulation of the air within the structure. 
A device which does not control each and all of the designated factors 
is not properly represented, designated or referred to as an air condi- 
tioner within the purview and meaning of these words as generally 
understood by the trade and public. 

Gaylord Manufacturing Co. agreed to cease and desist from the use 
in its advertising matter of the words ‘‘air conditioning”’ as descriptive 
of its device designated ‘‘Fresh’nd-Aire” when in fact, said device is 
not such as falls within the class of air conditioners according to the 
understanding of the trade and purchasing public; and from the use in 
its advertising of the words ‘‘air conditioning”’ either alone or in con- 
nection or conjunction with the word “‘system” or ‘“‘unit”’ or ‘features”’ 
or with any other word or words or in any way so as to import or imply 
that said device will perform air conditioning, that is to say, that it 
simultaneously controls by a mechanical device the various factors 
affecting both the physical and chemical conditions of the atmosphere 
within any given structure, as a room, building, or the like, said factors 
including temperature, humidity and motion or circulation. Said 
corporation also agreed to cease and desist from the use in its advertis- 
ing of the word “‘sterilizes’”’ so as to import or imply that its device, 
actually destroys all germs within the space in which said device is 
operated; of statements such as ‘“Fresh’nd-Aire Alone Accomplishes 
Cooling Effects of 8 to 10 degrees Lower Temperatures in Summer” or 
“Real Cooling Comfort” so as to import or imply that said device, 
when operated within a room or other enclosed space gives the effect of 
reducing temperature in such space from 8 to 10 degrees. The said 
corporation further agreed to cease and desist from the use of the 
word ‘“‘manufacturing” as part of its corporate or trade name under 
which to carry on its said business; and from the use of the word 
“manufacturing” in any way so as to import or imply that the said 
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corporation actually owns and operates or directly and absolutely 
controls a plant or factory wherein the products which it sells and 
distributes in interstate commerce are made or manufactured, when 
such is not the fact. (Dec. 1, 1936.) 

1884. False and Misleading Advertising—Courses of Instruction and 
Textbooks.—Oxford Institute, a corporation engaged in conducting a 
correspondence school and in the sale in interstate commerce of courses 
of instruction and textbooks in commercial branches, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Oxford Institute, in soliciting the sale of and selling its courses of 
instruction and textbooks in interstate commerce, agreed to cease and 
desist from stating or representing, directly or indirectly, through its 
salesmen or other representatives, by means of its advertisements or 
advertising matter circulated in interstate commerce, or in any other 
way that its prospective subscribers are selected or designated by lead- 
ing people in their communities; that the opportunity to become a 
subscriber to its course is limited to one, or to a small number in each 
community, when no such limitation is observed; that an arrangement 
has been made with a local teacher to give examinations and instruc- 
tions, when such is not the fact; that the Oxford Institute is a college 
institution; that the Institute will defer the payment of balances due 
for tuition until the completion of the course, when such is not the 
fact; that the Institute employs students as its local representative; 
that where more than one student is enrolled in a community, the 
payments made by the extra ones would be refunded; that the 
completion of the Oxford Institute’s course would give a student two 
years college credit in business administration; that the textbooks 
furnished subscribers would, if purchased elsewhere, cost more than 
was asked for the complete course; that subscribers paid for the text- 
books; that students who passed their examination with the Oxford 
Institute were in a position to pass a university entrance examination; 
that the Oxford Institute’s examination papers are examined and 
corrected only by professors holding a university degree; failing and 
refusing to make refunds of partial payments on account of subscrip- 
tions in cases where agents have made representations regarding the 
time of payment of deferred amount by which the Oxford Institute is 
unwilling to abide; publishing and distributing the lecture by Dr. 
Russell H. Conwell, entitled “Acres of Diamonds’’, so dressed as to 
make it appear that the same was delivered for the benefit of students 
of the Oxford Institute; and/or without disclosing that the same was 
not so delivered. (Dec. 2, 1936.) 

1885. Disparaging and False and Misleading Advertising—Razor 
Blades.—Cooperative Distributors, Inc., a corporation, engaged in the 
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sale and distribution of razor blades, as well as other articles of mer- 
chandise in interstate commerce, in competition with other corpora- 
tions, firms, individuals, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Cooperative Distributors, Inc., in offering for sale and selling its 
razor blades in interstate commerce, agreed to cease and desist from 
the use in its advertising matter or otherwise of statements or repre- 
sentations to the effect that it has made tests of the blades of all 
blade manufacturers in America and/or that not one of such blades 
was good or dependable; and from the use of said statement or repre- 
sentation or of any other statement or representation of similar 
meaning or import, the effect of which is to unwarrantably disparage 
the products of competitors. The said corporation also agreed to 
cease and desist from the use in its advertisements of the statement 
“Samples were sent to 1200 shaver-consumers for testing. This time 
more than 90% reported them eminently satisfactory”? when in fact 
said statement exaggerates the percentage or number of people who 
reported and/or misconstrues the answers of many of those who did 
report. The said corporation further agreed to cease and desist from 
the use in its advertising of all statements such as “Blades in some 
cases were being made purposely bad in order to increase turnover 
and sky-rocket sales’, when in fact such statement is not warranted 
by the facts. (Dec. 2, 1936.) 

1886. False and Misleading Brands or Labels and Advertising— 
Soaps.—George F. Dodge, an individual, engaged in the sale and dis- 
tribution, in interstate commerce, of soaps in competition with other 
individuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

George IF’. Dodge, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use of the 
words “olive oil” on brands, labels, or other advertisements and adver- 
tising matter, to describe or designate products the fatty content of 
which is not composed wholly of olive oil; and from the use of the 
word “olive” in any way which may import or’imply that the fatty 
content of the products so described and designated is composed 
wholly of olive oil, when such is not the fact; the use of the words 
“soap makers’? and/or ‘factory’? on letterheads or other advertise- 
ments and advertising matter; and from the use of the words ‘soap 
makers” and/or “factory” or either of them in any way which may 
import or imply that he owns, controls, or operates a factory wherein 
the products which he sells and distributes are manufactured, when 
such is not the fact. (Dec. 7, 1936.) 
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1887. False and Misleading Brands or Labels and Prices—Toilet 
Goods, Ete.—Gero Products, Inc., a corporation, engaged in the busi- 
ness of manufacturing toilet goods, insecticides, and deodorants, and 
in the sale and distribution of its said products in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Gero Products, Inc., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use on 
the cartons in which said products are packed, of exaggerated or 
misleading statements or representations concerning the value of 
said products or the price at which said products are sold or are 
intended to be sold in the usual course of trade. (Dec. 4, 1936.) 

1888. False and Misleading Brands or Labels and Advertising— 
Groceries.—B. H. Rudo and Isadore Rudo, copartners, trading under 
the names and styles of B. H. Rudo and Brother and Atlantic Whole- 
sale Grocery Co., engaged in the sale and distribution of groceries 
at wholesale, in interstate commerce, in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

B. H. Rudo and Isadore Rudo, in soliciting the sale of and selling 
their products in interstate commerce, agreed to cease and desist 
from marking, stamping, branding, advertising, or representing their 
products as “Fancy” grade or quality which are not of that grade 
or quality as the same is understood by the trade and the purchasing 
public; and from marking, stamping, branding, advertising, or repre- 
senting their products, or any thereof, as being of a higher grade or 
quality than is the fact. (Dec. 8, 1936.) 

1889. False and Misleading Brands or Labels and Prices—Clocks.— 
Sessions Clock Co., a corporation, engaged in the business of manu- 
facturing clocks and in the sale and distribution of the same in inter- 
state commerce in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Sessions Clock Co., in offering for sale and selling in interstate 
commerce, agreed to cease and desist from distributing in interstate 
commerce to others for sale, said products to which are affixed tags 
bearing what purports to be the retail selling price of said products but 
which said price is exaggerated, fictitious, and/or much in excess of the 
price at which said products are sold and/or intended to be sold in the 
ordinary course of trade. (Dec. 10, 1936.) 
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1890. False and Misleading Advertising—Boxes.—Marinette and 
Menominee Box Co., a corporation, engaged in the business of manu- 
facturing boxes and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations, firms, individuals, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Marinette and Menominee Box Co., in soliciting the sale of and sell- 
ing its products in interstate commerce, agreed to cease and desist 
from stating or representing on its letterheads or other printed matter 
that it has a plant at Menominee, Mich., when such is not the fact; and 
from the use on its printed matter of the words “Menominee, Mich.”’, 
in connection with the words ‘‘Plants at’’, or with any other word or 
words or in any way so as to import or imply that it actually owns and 
‘operates or directly and absolutely controls a plant or plants at 
Menominee, Mich., in which are made or manufactured products 
offered for sale and sold by it, when such is not the fact. (Dec. 10, 
1936.) 

1891, False and Misleading Advertising—Auxiliary Lubricant.— 
Leo J. Ratheim, an individual trading under the name and style of 
St. Clair Graphite Co., engaged in the sale of an auxiliary lubricant 
intended to be added to ordinary lubricating oils and motor fuel oils, 
under the trade name of ‘“‘Graf-ex’’, in interstate commerce, in compe- 
tition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Leo J. Ratheim, in soliciting the sale of and selling his lubricant in 
interstate commerce, agreed to cease and desist from the use in ad- 
vertisements or advertising matter of statements or representations 
to the effect that by the use of Graf-ex, oil and gas bills can be cut in 
half; and of any other similar extravagant and misleading claims 
regarding an alleged reduction in the quantity of oil and gasoline used; 
that an advertised price of 85 cents for two pints of said product is a 
price of “two pints for the price of one’. (Dec. 10, 1936.) 

1892. False and Misleading Advertising—Radio Tubes.—Arcturus 
Radio Tube Co., a corporation, engaged in the business of manufac- 
turing radio tubes and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Arcturus Radio Tube Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising or otherwise of the word “‘metal’’ as descriptive 
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of the tubes offered for sale and sold by it in interstate commerce so 
as to import or imply that said tubes are those products which have 
become popularized and known to the trade and purchasing public as 
metal tubes for use in radio receiving sets, that is to say, such tubes 
in which the technical elements are sealed in a vacuum in steel or such 
tubes wherein metal functions instead of glass, provided that if and 
when the technical elements of said products are sealed in a vacuum 
in glass which is placed within a metal shell or tube covering member 
and the words “‘metal tube” are used to designate such metal covering 
member, then in that case the words ‘‘metal tube’’ shall be conspic- 
uously accompanied by some other suitable word or words so as to 
indicate clearly that said product is not that product the technical 
elements of which are sealed in a vacuum in steel and that will other- 
wise indicate clearly that said product is a product other than one 
wherein metal functions instead of glass. (Dec. 11, 1936.) 

1893. False and Misleading Brands or Labels and Prices—Mat- 
tresses, etc.—National Bedding Co., a corporation, engaged in the 
business of manufacturing mattresses and kindred articles of bedding 
and in the sale and distribution of said products in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

National Bedding Co., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from selling, offer- 
ing for sale, or supplying to its customers for resale, its products 
tagged, labeled, or otherwise marked with any false, fictitious, or 
misleading price which is in excess of the price at which said products 
are intended to be sold and usually are sold at retail. (Dec. 11, 1936.) 

1894. Maintaining Resale Prices—Cutlery, Manicuring Instruments, 
ete.—Schnefel Brothers, Inc., a corporation, engaged in the manufac- 
ture of cutlery, manicuring instruments and accessories, including 
two nail polishes which it sells and distributes under the trade name 
of ‘La Cross” in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Schnefel Brothers, Inc., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from seeking or 
obtaining agreements, promises, or assurances from the wholesale or 
retail trade that such trade will cooperate in the maintenance of 
any system of resale price maintenance established by it; seeking or 
obtaining promises, agreements, or assurances of cooperation from 
dealers failing to maintain established resale prices, that they will in 
future maintain the resale prices established by it, as a condition of 
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their being further supplied with its products; directly or indirectly 
carrying into effect, by cooperative methods, any system whatsoever 
for the maintenance of resale prices established by it. (Dec. 11, 1936). 

1895. False and Misleading Advertising—Publications.—New York 
Post, Inc., a corporation, engaged in business as the publisher of 
the “New York Post’’, a daily publication, and in connection with 
such business, as a printer and seller of books, including the works 
of Charles Dickens, which it sells and distributes in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

New York Post, Inc., in offering for sale and selling its publications 
in interstate commerce, agreed to cease and desist from the use in 
its advertising matter of the statement ‘embossed in gold” as de- 
scriptive of the titles and borders of said publications, which are not 
in fact embossed in gold or gold leaf; and from the use of the word 
“sold”? in any way so as to import or imply that the material used, 
on the titles and borders of said publications, is gold or gold leaf 
when such is not the fact. (Dec. 14, 1936.) 

1896. False and Misleading Brands or Labels and Advertising— 
Cleaning Fluid.—Sidney Warmbrand and Ben Warmbrand, copartners 
trading under the name of ‘‘Superkleen Company”, engaged in the 
manufacture of a cleaning fluid and in the sale and distribution of 
the same, under the trade name of “‘Superkleen’’ in interstate com- 
merce, in competition with other partnerships, individuals, firms, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Sidney Warmbrand and Ben Warmbrand, in soliciting the sale 
of and selling their said cleaning fluid ‘‘Superkleen’”’ in interstate 
commerce, agreed to cease and desist from the use of the words 
“Leaves No Rings’ on labels or other advertisements or advertising 
matter, and from the use of any other word or words which may 
import or imply that said cleaning fluid will not leave a ring or rings 
on any fabric to which the same may be applied. (Dec. 14, 1936.) 

1897. False and Misleading Advertising—Bath Preparations.— Pine 
Products International, Inc., a corporation, engaged in the production, 
manufacture, and distribution in interstate commerce, of bath prepara- 
tions, including pine needle extract, in competition with other corpora- 
tions, firms, individuals, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Pine Products International, Inc., in soliciting the sale of and 
selling its products in interstate commerce, agreed to cease and desist 
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from the use in advertisements or advertising matter distributed in 
interstate commerce, of statements or representations that its products 
sold and distributed under the trade names of “Swiss Pine Bath”, 
“Pine Bath Siberia”, and “Balpine’’, possess, or that any of them 
possesses, such therapeutic properties as to render them a competent 
treatment for disorders of the nervous system, sleeplessness, neuritis, 
neuralgia, rheumatism, body and chest colds, faulty respiration, dis- 
orders of the respiratory organs or the heart and lungs, anemia, ab- 
dominal ailments, constipation, indigestion, acidity, head colds, sinus 
troubles or catarrh; and from the use in such advertisements or adver- 
tising matter of exaggerated claims or representations respecting the 
therapeutic value of said products, not warranted by the facts; the 
use in advertisements or advertising matter of the word “Imported” 
as descriptive of its said products, or any of them, either independently 
or in connection or conjunction with any other word or words, or in 
any wav which may import or imply that said products consist wholly 
of pine essence or that the same are wholly imported, when such is not 
the fact; the use in such advertisements or advertising matter of the 
word ‘‘Laboratories” in any way which may import or imply that said 
corporation owns, controls, or operates a laboratory or laboratories, 
that is to say, a place devoted to experimental study in a branch of 
natural science or the application of scientific principles in the prepara- 
tion of drugs and chemicals. (Dec. 15, 1936.) 

1898. False and Misleading Advertising—Cleansing Preparation.— 
The Mystic Foam Corporation, engaged in the manufacture or com- 
pounding of a soapy foam solution for use in cleaning carpets, rugs, 
and furniture, and in the sale and distribution of said product, under 
the trade name of “‘Mystic Foam”’ in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

The Mystic Foam Corporation, in soliciting the sale of and selling 
and distributing its ‘‘Mystic Foam” in interstate commerce, agreed to 
cease and desist from stating or representing in advertisements or ad- 
vertising matter that its said product is a disinfectant, or that said 
product contains chemicals which instantly destroy bacteria and 
moths lurking in fabrics on which it is used, or in any other way, 
directly or indirectly, that said product will eliminate the larvae or 
eggs of moths from fabrics treated. (Dec. 17, 1936.) 

1899. False and Misleading Advertising—Furnaces and Air Condi- 
tioning Systems.—Holland Furnace Co., a corporation, engaged in the 
business of manufacturing furnaces and air-conditioning systems and 
in the sale and distribution of said products in interstate commerce, 
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in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set: 
forth therein. 

Holland Furnace Co., in offering for and selling its products in inter- 
state commerce, agreed to cease and desist from the use in its adver- 
tising matter, or otherwise, of the statement, ‘Find out why only 
Holland can guarantee perfect heat in every room’, or of any other 
statement of similar meaning, when in fact the Holland Furnace Co. 
is not the only concern which guarantees perfect or satisfactory heat 
in every room. (Dec. 17, 1936.) 

1900. False and Misleading Trade or Corporate Name and Adver- 
tising—Food Flavors.—George W. Hogue Extract Co., a corporation, 
engaged under its corporate name, and also under the names of 
George W. Hogue Manufacturing Co. and McMillen Products Co., in 
the sale and distribution, in interstate commerce, of food flavors in 
competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set 
forth therein. 

George W. Hogue Extract Co. also agreed, in soliciting the sale of 
and selling its products in interstate commerce, to cease and desist 
from the use of the word “Extract” as part of or in connection with its 
corporate or trade name; the use of the word ‘‘Extract’’ in advertise- 
ments or advertising matter to describe products which are not 
extracts; and from the use of the word ‘‘Extract’’ in any way which 
may have the tendency or capacity to confuse, mislead, or deceive 
purchasers into the belief that said company manufactures or deals 
in extracts, when such is not the fact. (Dee. 17, 1936.) 

1901. False and Misleading Advertising—Exhaust Fans, ete.—Air- 
master Corporation, engaged in the assembling, sale, and distribution 
in interstate commerce, of exhaust fans, ventilators, and propellers, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set forth 
therein. 

Airmaster Corporation, in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in advertisements and advertising matter of statements or represen- 
tations which materially exaggerate the volume of air delivered by 
its fans or materially under-state the power required to operate the 
same. (Dec. 17, 1936.) 

1902. False and Misleading Brands or Labels and Prices—Mat- 
tresses.—Sanotuf Mattress Co., a corporation, engaged in the business 
of manufacturing various kinds of mattresses and other articles of 
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merchandise and in the sale and distribution of same in interstate 
commerce, in competition with other corporations, firms, partnerships, 
and individuals likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Sanotuf Mattress Co., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from selling, or sup- 
plying its customers with, its products to which are affixed or which 
bear any false, fictitious, or misleading price known to be in excess of 
the price at which said products are intended to be sold and usually 
are sold at retail. (Dec. 21, 1936.) 

1903. False and Misleading Advertising—Poultry Supplies.—Brower 
Manufacturing Co., a corporation, engaged in the business of manu- 
facturing a line of poultry supplies, such as automatic feeders, brood- 
ers, heaters, and the like, and in the manufacture of a feed mixer 
known as the “Giant Whirlwind Mixer’, which product it sells in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Brower Manufacturing Co., in soliciting the sale of and selling its 
Giant Whirlwind Feed Mixer in interstate commerce, agreed to cease 
and desist from the use in its advertisements and advertising matter 
of statements to the effect that the said device has ‘measured up 
to the exacting demands of the U. 8. Government” and/or that it ‘is 
now being used successfully in” the Soil Erosion Department of the 
said Government, or of any other statements or representations of 
similar meaning, so as to import or imply or to convey or tend to 
convey the belief by purchasers that the said device has been officially 
sanctioned, endorsed, or approved by the United States Govern- 
ment or by any department or branch thereof, when such is not the 
fact. (Dec. 21, 1936.) 

1904. False and Misleading Brands or Labels, Advertising, and 
Prices—Household Utilities, Toiletries, ete.—William Alt, an individ- 
ual trading under the name and style of ‘‘Star Novelty Utilities’, and 
also as ‘Star Products Company”, engaged in the sale and distribu- 
tion of household utilities, notions, toiletries, razor blades, soaps, 
toothpaste, and other similar merchandise, in interstate commerce, 
in competition with other individuals, firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

William Alt, in soliciting the sale of and selling his merchandise in 
interstate commerce, agreed to cease and desist from the use on 
labels and/or in catalogues of exaggerated or misleading statements 
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or representations concerning the value of his merchandise or the 
prices at which the same are sold or intended to be sold in the usual 
course of trade; the use of the words ‘“‘New York” on labels or other 
advertisements or advertising matter, in any way which may import 
or imply that he has an office or place of business in the city of New 
York, when such is not the fact. (Dec. 24, 1936.) 

1905. False and Misleading Advertising—Hygiene Preparations.— 
Dilex Institute of Feminine Hygiene, a corporation, engaged, under 
the trade name “La-Dila Hygienic Institute’, in the sale and distri- 
bution in interstate commerce of a so-called “‘La-Dila Method”’, 
consisting of a dilating syringe, a tube of antiseptic jelly, with a glass 
applicator, and a box of 20 capsules, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Dilex Institute of Feminine Hygiene, in soliciting the sale of and 
selling its products in interstate commerce, agreed to cease and 
desist from the use in its advertisements and advertising matter cir- 
culated in interstate commerce of any and all words, statements or 
representations, the effect of which is to directly assert or to import 
or imply that the use of said products, when and if used as a contra- 
ceptive, can be relied upon generally to accomplish their purpose; 
from stating or representing that the so-called La-Dila Method is 
harmless and non-irritating no matter how frequently it is used as a 
douche, when such is not the fact; from the use of the words “The 
Perfect Dilating”’ or of other words of similar meaning, as purportedly 
descriptive of its syringe which is not capable of perfectly dilating 
the vagina in all cases; from stating or representing ‘‘may effectively 
use the syringe in a standing or sitting position’? when in fact there 
are conditions when such use of the syringe would not be effective; 
from statements or representations which have the capacity or 
tendency to infer that the La-Dila Method is a cure for or would 
eventually cure leucorrhea, when such is not the fact. (Dec. 24, 1936). 

1906. False and Misleading Advertising—Burial Vaults.—Cast 
Stone Co., Inc., a corporation, engaged in the business of manufactur- 
ing concrete vaults for use in encasing coffins and caskets in burial 
of the dead, and in the sale of same in interstate commerce, in com- 
petition with other corporations, firms, individuals, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Cast Stone Co., Inc., in soliciting the sale of and selling its concrete 
burial vaults in interstate commerce, agreed to cease and desist from 
stating or representing in its advertisements and advertising matter 
that said vaults, in all cases, will appreciate with time, harden with 
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age, and finally become adamant or of impenetrable hardness, or that 
the said vaults will endure for centuries or for all time, free from the 
inroads of water or rodents, and assure safe and peaceful rest through- 
out the coming years; and from the use in said advertising of state- 
ments or representations which directly assert or clearly import or 
imply that the material of which said vaults are constructed is a 
material and is the only material which, regardless of burial conditions, 
is strong, durable, and dependable enough to infinitely harness or 
exclude water, when such is not the fact. (Dec. 28, 1936.) 

1907. False and Misleading Brands or Labels—Men’s Jewelry.— 
Morse, Andrews Co., a corporation, engaged in the manufacture of 
jewelry for men’s use, including metal belt buckles, and in the sale and 
distribution thereof, in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Morse, Andrews Co., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use of the 
word “Goldray”’ as a mark, stamp, or brand for any of its products not 
made or fabricated from gold; and from the use of the word “gold”, 
or of any combination of which the word “gold” forms a part in any 
way which may import or imply that its products are composed, in 
whole or in part, of gold, when such is not the fact. (Dec. 28, 1936.) 

1908. False and Misleading Brands or Labels—Brass, Bronze, and 
Nickel Silver—New England Brass Co., a corporation, engaged in the 
manufacture of brass, bronze, and nickel silver, and in the sale and 
distribution thereof, in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

New England Brass Co., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use of 
the word “Goldray” as a mark, stamp, or brand for any of its products 
not made or fabricated from gold; and from the use of the word 
“Gold’’, or of any combination of which the word “‘Gold”’ forms a part, 
in any way which may import or imply that its products are composed, 
in whole or in part, of gold, when such is not the fact. (Dec. 28, 1936.) 

1909. False and Misleading Advertising—Household Remedies.— 
Munsell’s Mineral Products Co., a common law trust, engaged in the 
compounding of household remedies and in the sale and distribution 
thereof, under the trade name of ‘‘Munsell’s Mineralization Tablets” 
in interstate commerce, in competition with corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 
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The theory that the presence of certain mineral salts is essential to a 
healthy condition of the human body had as one of its first exponents 
Dr. Wilhelm Heinrich Schuessler, a German physician who, in 1884, 
published a book on “The Biochemic System of Medicine.” From 
this beginning, the next step—the belief that all afflictions of the 
human body are due to a deficiency of cell salts—grew up, and resulted 
in the adoption of the system known as ‘‘Biochemic Therapy” by a 
few physicians and in the opening of a few establishments for the com- 
pounding of remedies for use by such physicians and, in some cases, 
for self-administration by patients, based upon the ‘“Biochemic”’ 
system of diagnosis and medication. Starting with the premise 
that, from the bodily condition, any deficiencies or weaknesses could 
be referred to the lack of mineral salts in the cells of the body, a 
system of diagnosis and prescription was deduced. This school of 
medical practice has never received general recognition, and the 
theory that the diseases and weaknesses of the human body can be 
alleviated or cured by the use of mineral salts alone has never been 
recognized or received the adherence of the medical fraternity or of 
scientific men generally. 

Munsell’s Mineral Products Co., in soliciting the sale of and selling 
its said products in interstate commerce, agreed to cease and desist 
from stating or representing, directly or indirectly, that its said prod- 
ucts, alone, are a specific or remedy for any human ailment; saving 
and reserving its right to state and represent that said products are 
beneficial to the general health in cases where they may supply a 
deficiency of any mineral salt which may be lacking and which has 
produced, or is tending to produce, a diseased condition; stating or 
representing, directly or indirectly, that its said products are safe 
for self-medication, while the same contain any drug or ingredient, 
such as fluoride, in such quantity which may prove harmful when 
taken otherwise than under the direction of a physician. (Dec. 
28, 1936.) 

1910. False and Misleading Trade or Corporate Name and Brands 
or Labels—Extracts.—Alfredo Wanderlingh, an individual trading as 
Venus Importing Co., engaged as a jobber and retailer in the sale and 
distribution of extracts in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Alfredo Wanderlingh, in soliciting the sale of and selling its product 
in interstate commerce, agreed to cease and desist from the use of the 
word “importing” as part of or in connection with the trade name used 
by him in offering for sale and selling his products in-interstate com- 
merce; and from the use of the word ‘importing’ or the word “‘im- 
portati”, or either of them, alone or in connection or conjunction 
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with any other word or words, on his labels or otherwise, so as to 
import or imply that the products referred to are imported from 
Italy or elsewhere, or that the said Alfredo Wanderlingh is an 
importer, when such is not the fact. The said Alfredo Wanderlingh 
also agreed to cease and desist from the use on his labels or otherwise 
of the words “Laboratorio Chimico Italiano” so as to import or imply 
that the said Alfredo Wanderlingh maintains a chemical laboratory in 
Italy; and from the use of the word “Laboratorio”, either alone or in 
connection or conjunction with any other word or words, or in any 
way which tends or may tend to convey the belief by purchasers that 
the said Alfredo Wanderlingh owns and operates or controls a labora- 
tory or place devoted to experimental study or to the application of 
scientific principles in testing and analysis or in the preparation of 
drugs, chemicals, and the like, when such is not the fact. The said 
Alfredo Wanderlingh further agreed to cease and desist from the use 
on the labels affixed to his products of pictorial or other representa- 
tions of medals or crosses which may have the effect of causing or 
which may tend to cause the belief by purchasers that such medals 
or crosses were awarded to the said Alfredo Wanderlingh in connection 
with the exhibition of his products at an exposition or fair or on any 
other occasion where such awards are customary. (Dec. 28,1936.) 

1911. False and Misleading Brands or Labels and Advertising— 
Notions.—Joe Goodman, an individual trading under his own name, 
engaged in the sale and distribution of notions, including thumb tacks 
and so-called bobby pins or hair grips, in interstate commerce, in 
competition with other individuals, firms, corporations, and individ- 
uals likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set forth 
therein. 

Joe Goodman, in offering for sale and selling his products in inter- 
state commerce, agreed to cease and desist from the use of the letters 
“U.S. A.” as a mark or brand for said products so as to import or 
imply or to tend to convey the belief that said products are made in 
the United States of America, when such is not the fact. The said 
Joe Goodman also agreed to cease and desist, in offering for sale and 
selling his products of foreign make or manufacture, from the use of 
any statement or representation, the effect of which is to import or 
imply that said products are of domestic make or manufacture, when 
such is not the fact. (Dec. 28, 1936.) 

1912. False and Misleading Brands or Labels—Corrugated Fiber 
Boxes.—Jacob S. Glekel and Jacob Press, copartners trading as Eagle 
Corrugated Products Co., engaged in the sale and distribution of 
corrugated fiber boxes in interstate commerce, in competition with 
other partnerships, corporations, individuals, and firms likewise 
engaged, entered into the following agreement to cease and desist 
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from the alleged unfair methods of competition as set forth therein. 

Jacob S. Glekel and Jacob Press, in soliciting the sale of and selling 
their products in interstate commerce, agreed to cease and desist 
from the use as a mark, stamp, or brand for their products sold and 
shipped in interstate commerce of the word “‘maker’’, or of any other 
word or words of equivalent meaning, either independently or in 
connection or conjunction with any other word or words, or in any 
way, the effect or implication of which is to convey or tend to convey 
to customers or prospective customers the belief that the said co- 
partners are the makers or manufacturers of said products and/or 
that they actually own and operate or directly and absolutely control 
the factory in which said products are made or manufactured, when 
such is not the fact. (Dec. 29, 1936.) 

1913. Resale Price Maintenance—Orange Juice Concentrate——Bireley’s 
Inc., a corporation, engaged in the production, packing, sale, and 
distribution of an orange juice concentrate under the trade name of 
“Bireley’s Dairy Orange Juice” and “Bireley’s Orangeade” in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Bireley’s, Inc., in soliciting the sale of and selling its products in 
interstate commerce, agreed to cease and desist from seeking or 
obtaining agreements, promises, or assurances from its distributors 
that they will cooperate with said corporation in carrying out any 
system of price maintenance, or of resale price maintenance, estab- 
lished by or for said corporation; directly or indirectly carrying into 
effect, by cooperative methods, any system whatever for maintenance 
of prices, or of resale prices, established by said corporation. 
(Jan. 4, 1937.) 

1914. False and Misleading Advertising—Dental Implements, Nail Files, 
ete.—Flexible File Co., a corporation, engaged in the business of 
manufacturing dental implements, cosmetic-tweezers, nail files, and 
similar articles, and in the sale and distribution of said products in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Flexible File Co., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use of the 
word “rustless” as descriptive of its products so as to import or imply 
that said products will resist rust and/or that they are proof against 
corrosive action to such an extent that they would continue to remain 
rust-free when subjected to the ordinary uses for which they are 
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intended. The said corporation also agreed to cease and desist from 
the use of the word “tempered” as descriptive of its products which 
are not in fact tempered and/or which are made or fabricated from 
metal of such low carbon content that they are not capable of being 
and remaining tempered. (Jan. 5, 1937.) 

1915. False and Misleading Brands or Labels and Advertising—Jew- 
elry.—Joseph P. Harrison and John R. Harrison, copartners, trading 
as Harrison Brothers, engaged in the sale and distribution of various 
items of jewelry, including medals and pins, in interstate commerce, 
in competition with other partnerships, firms, individuals, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Joseph P. Harrison and John R. Harrison, in soliciting the sale of 
and selling their products in interstate commerce, agreed to cease and 
desist from the use in their advertising or printed matter of the 
word “gold,” either alone or in connection with the letters “en” or 
with any other letters, word, or words, as descriptive of their prod- 
ucts, or of any part or parts thereof, which are not composed of gold; 
and from the use of the word “gold” in any way so as to import or 
imply that said products are composed of gold, either in whole or in 
substantial part, when such is not the fact. (Jan. 5, 1937.) 

1916. False and Misleading Trade or Corporate Name and Advertising— 
Courses of Instruction in Electric Refrigeration and Air Conditioning.— 
Refrigeration Engineering Institute, Inc., a corporation engaged in 
conducting a school for study and training in electric refrigeration 
and air conditioning, and in the sale of courses, textbooks, and lessons 
in said branches, in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Refrigeration Engineering Institute, Inc., in soliciting the sale of 
and selling its textbook and courses of instruction in interstate 
commerce, agreed to cease and desist from the use of the word 
“Institute” as a part of or in connection with its corporate or trade 
name; and from the use of the word “Institute” or Institution” in 
any way which may import or imply that it is an organization of mem- 
bers of the refrigeration engineering industry for the purpose of con- 
sidering and solving the problems thereof; advertising its business or 
courses of study under the classification of “Help Wanted,” or “Male 
Help Wanted”; the use of statements or representations importing or 
implying that it is in a position to offer its subscribers employment ; 
the use of its advertisements or in talks of its solicitors of words im- 
porting or implying that only one subscriber to its textbook and courses 
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of study is being sought in each community, when such is not the fact; 
the use of statements or representations that its students are “selected,” 
or that they are a “selected group,” when such is not the fact; the use 
in advertisements or advertising matter, or in sales talks by its agents, 
of statements or representations importing or implying that it is an 
organization of members of the refrigeration engineering industry, 
that such members are cooperating in carrying on the school, or that 
they are glad to employ its graduates, or otherwise lend such school 
their aid, support and cooperation in any way contrary to the facts. 
(Jan. 6, 1937.) 

1917. False and Misleading Advertising—Lipstick—Northam Warren 
Sales Co., engaged in the business of manufacturing primarily hand 
and manicure aids and in the sale and distribution of said products in 
interstate commerce, and also in the sale of an item designated “Cutex 
Lipstick,” in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Northam Warren Sales Co., in offering for sale and selling its 
lipstick product in interstate commerce, agreed to cease and desist 
from the use of the word “nourishing” either independently or in 
connection or conjunction with any other word or words so as to 
import or imply that the aforesaid product nourishes or feeds the 
lips to which the same is externally applied and/or that the lips to 
which the said product is so applied are caused to assume a smooth, 
moist, velvety, non-greasy appearance as the result of nourishment 
supplied to the lips by such application thereto of said product. 
(Jan. 7, 1937.) 

1918. False and Misleading Brands or Labels and Advertising—Per- 
fumes.—Laure Co., Inc., a corporation, engaged in the sale and distri- 
bution of perfumes in interstate commerce in competition with other 
corporations, firms, individuals, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Laure Co., Inc., in offering for sale and selling its products in 
interstate commerce, agreed to cease and desist from the use of the 
word “Paris” alone or in connection with any other word or words, 
or with the purported name “Pierre L’Vergne,” “Cavelle et Cie,” or 
“Henri” in the form of a signature, on display or shipping cartons 
or packages containing said products, or in advertising or printed 
matter relating to said products, so as to import or imply, or in any 
way which may tend to convey the belief by purchasers, that said 
products are compounded or manufactured in Paris, France, and/or 
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that the said Laure Company, Inc. has an office or offices at said 
place, when such is not the fact. The said corporation also agreed 
to cease and desist from the use of the purported name “Pierre 
L’Vergne,” “Cavelle et Cie,” “Henri,” or other name or names typical 
of France, or of any inscriptions or statements in the French lan- 
guage, in or upon the packages or cartons containing said products, 
or in advertising or printed matter relating to said products, without 
conspicuously showing that said products are compounded or manu- 
factured in the United States of America. The said corporation also 
agreed, in soliciting the sale of and selling its products in interstate 
commerce, to cease and desist from the use in its literature of what- 
ever character relating to said products of the statement, “made with 
imported oils,” so as to import or imply that all of the oils used in 
compounding or making said products are imported, when such is not 
the fact. (Jan. 7, 1937.) 

1919. False and Misleading Advertising—Honey Bread.—Capitol 
Bakers, Inc., a corporation, engaged in the bakery business, and in 
the sale and distribution of its confections, including a product desig- 
nated “El Aguinaldo Cuban Honey Bread,” which product is produced 
in the same manner as ordinary bread except for the addition to each 
loaf of a quantity of flake white and an amount of honey allegedly 
made by wild bees from the Aguinaldo, Romerilla, and wild Cham- 
monilla flowers growing on the slopes of the Maestra Mountains in 
Cuba, in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Capitol Bakers, Inc., in soliciting the sale of and selling its bread 
designated “El Aquinaldo Cuban Honey Bread” in commerce, agreed 
to cease and desist from the use in its advertising matter of whatever 
character having interstate circulation of statements or representations 
which import or imply or which may tend to convey the belief by 
purchasers that said bread possesses such therapeutic value that the 
eating thereof will result in the restoration of glorious good health 
to the eater or will produce remarkable results or relief in all forms of 
stomach ailments, indigestion, coughs, colds, constipation, asthma, 
sinus fiflictions, and the like, or will produce boundless health-giving 
benefits; that the eating of such bread, because of its El Aguinaldo 
Cuban Honey Content, or for other reason, corrects all of the afore- 
said human ailments by going direct to the source thereof. The said 
corporation further agreed to cease and desist from the use of the 
words “Finest of all health giving breads,” or of any other words 
of similar meaning, as descriptive of the bread product offered for sale 
and sold by it in interstate commerce when in fact the results and 
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values obtained from the consumption of such bread product are 
no different from those obtainable from the consumption of any 
ordinary or usual type of bread containing any ordinary, good grade 
of honey. (Jan. 8, 1937.) 

1920. False and Misleading Brands or Labels and Advertising—Wines.— 
Eastern Wine Corp., a corporation, engaged in business as a blender 
and bottler of California wines and in the sale and distribution thereof 
in interstate commerce, in competition with other corporations, in- 
dividuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Eastern Wine Corp., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use on 
labels or vintage strips of the words “Vintage—1928,” or of any other 
similar or equivalent words importing or implying that the products 
so marked or designated are of the vintage of 1928, when such is not 
the fact; and from the use of any labels or vintage slips which do 
not truthfully and accurately state or represent the age of the products 
in connection with which the same are used; the use on labels or other 
advertisements and advertising matter of the words “Highest award 
wherever exhibited,” either alone or accompanied by any pictorial 
representations simulating medals, or of any other similar or equiva- 
lent words or expressions stating or implying that it has exhibited 
its products at any exposition or fair, and/or that it has been awarded 
medals for the excellence of said products, when such is not the fact. 
(Jan. 12, 1937.) 

1921. False and Misleading Brands or Labels and Simulating Trade 
Name—Radio Sets.—F rederica K. Frank and Albert M. Frank, copart- 
ners, trading under the name and style of Custom-Bilt Radio Co., 
engaged in the sale and distribution of midget radio sets in commerce 
between and among various states of the United States and in the 
District of Columbia, in competition with other partnerships, firms, 
individuals, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods. 
of competition as set forth therein. 

Gillette Safety Razor Co. was incorporated in 1917 under the laws 
of Delaware, with a perpetual charter, for the purpose of acquiring— 
and it did acquire—the business and assets of Gillette Safety Razor 
Co. of Massachusetts, the latter company having succeeded in 1912 a 
Maine company of the same name incorporated in 1901. Each of the 
said companies, during its existence as such, manufactured, and the 
said Gillette Safety Razor Co. of Delaware now manufactures, safety 
razors and blades, which products were and are now sold and dis- 
tributed extensively in the United States of America and in foreign 
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countries, said products bearing the name “Gillette” printed in script, 
with the result that the said name “Gillette,” so printed and otherwise, 
has been and is now widely and favorably known and recognized by 
the consuming public to identify products of quality manufactured 
and sold by the said Gillette Safety Razor Co. 

Frederica K. Frank and Albert M. Frank agreed, and each of them 
agreed, in offering for sale and selling their radio sets in commerce as 
defined by the act, to cease and desist from the use, as a mark, brand, 
or label for their products, of the word “Gillette” printed in script 
simulating that used by Gillette Safety Razor Co. on products manu- 
factured by it; and from the use of the word “Gillette” in any way 
which may import or imply, or which tends or may tend to confuse, 
mislead, or deceive purchasers into the belief, that the radio sets 
offered for sale and sold by the said copartners are products manu- 
factured by or for the said Gillette Safety Razor Co., or a subsidiary 
thereof, and/or that the said Gillette Safety Razor Co. is financially 
or otherwise interested in the production and/or sale of said radio 
sets. (Jan. 18, 1937.) 

1922. False and Misleading Advertising—Baby Chicks.—George F. 
Pinaire, an individual trading under the name and style of Clover 
Valley Poultry Farm and Hatchery, engaged in the business of hatch- 
ing chicks and in the sale thereof, in interstate commerce, in competi- 
tion with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

George F. Pinaire, in soliciting the sale of and selling his baby 
chicks in interstate commerce, agreed to cease and desist from the 
use, in advertisements or advertising matter circulated in interstate 
commerce, of any words or phrases, statements or representations, 
importing or implying that all the baby chicks which he sells are 
hatched from eggs produced by his own flocks, when such is not the 
fact; and/or of any words or phrases importing or implying that all 
the baby chicks which he sells are hatched from eggs produced by 
blood-tested flocks, when such is not the fact. (Jan. 18, 1937.) 

1923. False and Misleading Advertising—Fountain Pens—Harry A. 
Rippner, an individual trading as John Hancock Pen Co., engaged 
in the business of selling and distributing fountain pens in interstate 
commerce, in competition with other individuals, firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Harry A. Rippner, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from the use of the 
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statement or representation, “A $5.00 Value,” as descriptive of said 
products, or of any other statement or representation concerning the 
alleged value of said products, so as to import or imply that said 
products actually have the value indicated when such is not the fact; 
of the statement, “This certificate is worth $4.40 to you,” or of any 
printed or other certificate purporting to have a value which said cer- 
tificate does not possess; of the statement “For a Limited Time Only,” 
or of any other statement of similar meaning, so as to import or imply 
that the offer to sell said products at a designated price actually is lim- 
ited as to the time within which said offer must be accepted, when, in 
fact, no such time limit exists; of the statement, “This pen holds 200% 
more ink than any ordinary fountain pen on the market,” when, in 
fact, said pen does not have such ink-holding capacity; of the state- 
ments, “selling direct” and “direct to you,” or of either of them, alone 
or in connection or conjunction with any other word or words, so as to 
import or imply or to tend to convey the belief by purchasers that the 
said Harry A. Rippner makes or manufactures the pens offered for 
sale by him and sells the same direct to the purchaser, and that there 
is no middleman between the manufacturer and the purchaser. 
(Jan, 21, 1937.) 

1924. False and Misleading Brands or Labels—Beer.—Red Top Brew- 
ing Co., a corporation, engaged in the manufacture and brew- 
ing of beer and ale and in the sale and distribution thereof in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Red Top Brewing Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on its brands or labels of the words “Double Brew” as descriptive 
of said products which are not in fact double brewed; and from the 
use of the words “Double Brew,” either alone or in connection or con- 
junction with the word “Special,” or with any other word or words, 
or in any way, so as to import or imply that the products to which 
they refer have been double brewed, or brewed twice, when such is not 
the fact. (Jan. 22, 1937.) 

1925. False and Misleading Advertising—Hair Remover.—Clarence N. 
Debaugh, an individual trading under the name and style of C, D. 
Electric Co., engaged in the assembling of an electrical apparatus for 
the removal of surplus hair from the skin of human beings, and in 
the sale and distribution thereof under the trade name of “Monolux 
Hair Remover,” in interstate commerce, in competition with other 
individuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 
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Clarence N. Debaugh, in soliciting the sale of and selling his said 
device in interstate commerce, agreed to cease and desist from the 
use of the words “safe,” “painless,’? and/or “permanent,” in de- 
scribing the same, without at the same time qualifying such state- 
ments and representations in accordance with the facts and the nec- 
essary care and skill required to be used in its application. (Jan. 26, 
1937.) 

1926. False and Misleading Advertising—Dry Goods Remnants.—J ames 
D. Boulger, an individual trading as Eastern Textile Co., engaged in 
the sale and distribution of dry-goods remnants for us by dress- 
makers, housewives, and others, in interstate commerce in competition 
with other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

James D. Boulger, in offering for sale and selling his bundles of 
dry-goods remnants in interstate commerce, agreed to cease and de- 
sist from the use in his advertising of the words “dress remnants” 
as descriptive of the remnants of which said bundles are composed 
so as to import or imply that the said bundles are composed wholly 
of remnants of dress materials. If the said bundles are composed in 
substantial part of remnants of dress materials and the words “dress 
remnants” are used to describe such dress materials, then, in that 
event, the words “dress remnants” shall be prominently accompanied 
by some other word or words printed in type equally as conspicuous 
as that in which the words “dress remnants” are printed, so as to 
indicate clearly that said bundles are not composed wholly of rem- 
nants of dress materials and/or otherwise to indicate clearly that 
said bundles are composed in part of remnants other than dress ma- 
terials. The said James D. Boulger also agreed to cease and desist 
from the use in his advertising matter, or otherwise, of the state- 
ment, “Satisfaction guaranteed or money back,” or of any other 
statement of similar meaning, so as to import or imply that, in all 
instances of expressed dissatisfaction by purchasers, the full amount 
of money, including both the purchase price and postage paid by 
such dissatisfied purchasers, will be returned by the said James D. 
Boulger to such purchasers, when such is not the fact. (Jan. 26, 
1937.) 

1927. False and Misleading Representations—Motion Picture Advertis- 
ing Films.—L. H. Hyde and W. C. Hyde, copartners trading under 
the name and style of Royal Film Studios, Royal Revues, Inc., 
a corporation, and West Coast Discount Corporation, a corpo- 
ration, engaged in the production of entertainment-advertising 
films for display in motion picture theaters, such films consisting 
of short acts with merchants’ advertisements displayed across the 
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lower part, and known as “Royal Revues.” The films which were 
the subject of these contracts were shipped in interstate commerce. 
In the collection of purchasers’ notes representing the unpaid install- 
ments, said L. H. Hyde and W. C. Hyde, and said Royal Revues, 
Inc. acted through said West Coast Discount Corporation, Ltd. L. H. 
Hyde, W. C. Hyde and Royal Revues, Inc., in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

L. H. Hyde and W. C. Hyde and Royal Revues, Inc. and West 
Coast Discount Corporation, Ltd., in soliciting the sale of and selling 
their products in interstate commerce, agreed to cease and desist from 
stating and representing, directly or through their authorized agents 
or solicitors, that the films to be furnished will be equal in quality 
to the samples exhibited, unless the said films are in fact equal to 
such samples; that the films to be furnished will be of the same length 
as the samples exhibited, unless such films are in fact equal in length 
to the samples; that the contracts which customers are asked to sign 
can be canceled after two months, unless such a provision is included 
in the contract or the privilege of cancellation is granted as repre- 
sented; that no other merchant engaged in the same line of business 
as the customer will be placed on the same film with him, unless the 
restriction referred to is observed; that any given number of sub- 
scribers to the service has been secured, or that the contract will be 
returned to the signer if a certain number is not secured, when such is 
not the fact; that films will be shown or displayed daily, or every 
week, when in truth and in fact no provisions have been made for 
having them shown as stated; that the prices asked and paid for the 
films represent the entire cost of the service to the subscriber, without 
informing him that additional sums are required to be paid to the 
local motion picture exhibitor; that the West Coast Discount Cor- 
poration, Ltd. is an innocent purchaser for value of the promissory 
note and securities given by subscribers to said Royal Film Studios 
or Royal Revues, Inc. (Jan. 28, 1937.) 

1928. False and Misleading Brands or Labels—Absorbent Cotton—The 
Bay Co., a corporation, engaged in the manufacture of surgical dress- 
ings, including absorbent cotton, gauze, and bandages, and in the 
sale of said products, in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

The Bay Co., in soliciting the sale of and selling its products in 
interstate commerce, agreed to cease and desist from the use of the 
word “Sterilized” as a mark, stamp, or brand for its absorbent cotton 
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which has not been rendered free from bacteria after being packaged, 
or in the packing of which the best accepted sanitary precautions have 
not been taken and followed for the removal and exclusion of all 
bacteria after packaging; and from the use of the word “Sterilized” 
in any way which may import or imply that said products have been 
sterilized and are sanitary, when such is not the fact. (Feb. 10, 1937.) 

1929. Lottery Schemes—Sandwiches, ete—Hiram E. Vickers and Lot- 
tie Vickers, copartners trading under the name and style “Dub’s 
Sandwich Company,” engaged in the business of manufacturing pea- 
nut-butter and cheese sandwiches, candies, and the like, and in the 
sale and distribution of said products in interstate commerce, in com- 
petition with other partnerships, firms, corporations, and individuals 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Hiram E. Vickers and Lottie Vickers, in soliciting the sale of and 
selling their products in interstate commerce, agreed, and each of 
them agreed to cease and desist from using, and from placing in 
the hands of others to use, any scheme, plan, or method of selling or 
of promoting the sale of their products which involves the use of any 
gift enterprise, lottery, or scheme of chance whereby a sum of 
money or any article is given as a prize or premium for or in con- 
sideration of the purchase of any other article. (Feb. 10, 1937.) 

1930. False and Misleading Brands or Labels and Advertising —Women’s 
Coats—F red P. Weissman, Inc., a corporation, engaged in the sale 
and distribution of women’s dress and sport coats in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Fred P. Weissman, Inc. agreed, in offering for sale and selling its 
products in interstate commerce, to cease and desist from the use of 
the words and figures “100% Camel’s Hair” as descriptive of those 
of its said products which are not composed of camel’s hair, and from 
the use of the words “Camel’s Hair,” either alone or in connection 
or conjunction with “100%,” or in any other way, so as to import 
or imply that the products to which said words apply are composed 
wholly of camel’s hair, when such is not the fact; provided that, if 
said products are composed in substantial part of camel’s hair and 
the said words are used as descriptive of the Camel’s hair content, 
then, in that case, the words “camel’s hair” shall be prominently ac- 
companied by some other word or words, printed in type equally as 
conspicuous as that in which the words “camel’s hair” are printed, 
so as to indicate clearly that said products are not composed wholly 
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of camel’s hair but are composed in part of a material or materials 
other than camel’s hair. (Feb, 12, 1937.) 

1931. False and Misleading Advertising and Disparaging Competitors’ 
Products—Kitchen Utensils—Century Metalcraft Corp., engaged in the 
sale and distribution of cast kitchen utensils, under the trade name 
“Silver-Seal,” in interstate commerce, in competition with other 
corporations, individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Century Metalcraft Corp. agreed to cease and desist from the use 
in its advertisements and advertising matter, or otherwise, in solic- 
iting the sale of and selling its Silver-Seal products in commerce, of 
statements or representations to the effect that the waterless method 
of cooking with Silver-Seal equipment has been endorsed by leading 
medical authorities and dietitians throughout the country, or that 
such method of cooking is capable of accomplishment only in Silver- 
Seal equipment, or that the waterless method of cooking is new, or 
that cooking foods in water necessarily deprives the consumers of 
such foods of the mineral salts, vitamins, nourishing elements, and 
natural flavors of the foods, when such are not the fact; that, in using 
a gas oven, the gas will affect the food cooked therein and destroy 
the food flavor, when in fact there is no scientific foundation for such 
statement or representation; that ‘Silver-Seal is entirely different 
from any other cooking equipment on the market, when such is not 
the fact; that Silver-Seal is finished in silver and/or that said 
products, because of such alleged silver finish, or for other reason, 
are immune from pitting with a resultant capacity to absorb and 
retain food elements, when such are not the facts; that the eating of 
foods cooked in Silver-Seal equipment will positively cause im- 
proved health of the consumer in all instances and/or regardless of 
the nature or cause of the ailment or disease with which such indi- 
vidual may be affected; that nature balances certain designated 
elements in food perfectly and/or that, where the food is perfectly 
balanced, the balance is disturbed in every case by improper food 
preparation, or that the Silver-Seal method is the proper method 
for all foods, or that the result of improper cooking is in all cases, 
or even generally, acidosis, constipation, or lowered resistance. The 
said corporation also agreed to cease and desist from stating or 
representing by any means whatever that its Silver-Seal equipment 
can be purchased at a so-called Program-First-Call or Coupon Price, 
that is to say, at a lower price than the price at which said equip- 
ment is sold at retail, when in fact the coupon price actually is the 
price at which said equipment is regularly sold in the usual course 
of trade. The said corporation further agreed to cease and desist 
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from stating that “Dr. Michael Hindhede, as health commissioner 
of Denmark, made it a national law that all vegetables, fruits and 
meats had to be cooked without water,” when, in truth and in fact, 
such statement is without substantiation. The said corporation also 
agreed to cease and desist from stating or representing by any means 
whatever that the use of Silver-Seal will result in yearly savings 
of $79.00, or of any other amount of alleged yearly savings, when in 
fact such statement or representation is exaggerated. The said 
corporation also agreed to cease and desist from any and all state- 
ments or representations the effect of which imports or implies, or 
tends to convey the belief by purchasers, that the Silver-Seal equip- 
ment is guaranteed for ninety-nine years, or for life; or that Silver- 
Seal contains no aluminum, or substantially none; or that Dr. Mayo 
of Rochester, Dr. W. H. Eddy of Columbia University, Dr. E. V. 
McCollum of Johns Hopkins University, and Dr. Bundesen of Chi- 
cago have endorsed Silver-Seal and recommended its use; or that 
Silver-Seal is being used by Mayo Brothers or generally in hospitals 
and clinics throughout the United States; or that pressure cookers 
are dangerous to use and/or necessarily destroy food elements; or 
that, by buying directly from a Silver-Seal salesman, the customer is 
purchasing directly from the factory and thereby eliminates the 
middleman’s profit and obtains a cheaper price; or that the use of 
Silver-Seal has cured many physical disorders in individual cases 
and will cure particular ailments of some customers; or that the use 
of aluminum kitchen ware is injurious; or that Club Aluminum 
Company is practically bankrupt, with the effect of unwarrantably 
disparaging those engaged in the distribution of Club Aluminum 
utensils, and/or that Club Aluminum kitchen utensils are inferior 
products to Silver-Seal equipment because of the lower prices of the 
former; or that Silver-Seal equipment was used by the United 
States Army during the World War—when such are not the facts. 
(Feb. 12, 1937.) 

1932. False and Misleading Advertising—Baby Chicks.—Allen’s Poul- 
try Farms and Hatchery, a corporation, engaged in the business of 
hatching various breeds and types of baby chicks, and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Allen’s Poultry Farms and Hatchery, in soliciting the sale of and 
selling its baby chicks in interstate commerce, agreed to cease and 
desist from the use in advertisements or advertising matter of the 
statement or representation : “We assure you prompt delivery,” or of 
any other similar statement which may import or imply that its 
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orders are filled promptly, when such is not the fact; of the statement 
or representation that its “flocks * * * are rigidly culled in ac- 
cordance with the requirements of the Iowa Poultry Improvement 
Association,” when such is not the fact; of such statements or repre- 
sentations as “We guarantee them (Blue Diamond chicks) to satisfy 
you as to quality, ability to mature, health, and type. At the end 
of 30 days from the date of arrival if any chicks have died, are not 
true to type or unsatisfactory, we will replace them at one-half 
price”; and “We guarantee live delivery of the number of (Diamond 
started) chicks you order”; unless and until such guaranties are ful- 
filled and claims for losses adjusted promptly as represented. (Feb. 
11, 1937.) 

1933. False and Misleading Trade Name, Brands or Labels and Adver- 
tising—Surgical Dressings, ete—Ezra Hollander, an individual trading 
under the various names and styles of Hollander Brothers, Superior 
Laboratories, and Supreme First Aid Co., engaged in the sale of surgi- 
cal dressings, including absorbent cotton, gauze, and bandages; and 
in the sale and distribution of said products, in interstate commerce, 
in competition with other individuals, firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. é 

Ezra Hollander, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from the use in 
advertisements or advertising matter of the word “Laboratories” as 
a part of or in connection with any trade name under which to carry 
on his said business; the use of the word “Laboratories” in any way 
which may import or imply that he owns, controls, or operates any 
place devoted to experimental study in any branch of natural science 
or the application of scientific principles in the preparation of surgi- 
cal dressings, when such is not the fact; the use of “manufacturing” 
or any other word of similar import importing or implying that he 
owns, controls, or operates any factory or factories wherein the 
products which he sells and distributes are made or compounded, 
when such is not the fact; the use of the words “Sterilized” and/or 
“Sanitary” in any way which may import or imply that his said prod- 
ucts have been rendered free from bacteria after being packaged, or 
that the best accepted sanitary precautions have been taken and fol- 
lowed for the removal and exclusion of all bacteria after packaging, 
and/or that said products are sterilized and sanitary, when such is 
not the fact; the use of the words “Grade A Absorbent Cotton” on 
the labels affixed to containers in which absorbent cotton which is 
not of that grade is put up and sold in interstate commerce; and the 
use of the statement or representation that his gauze bandages are 
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made from the best bandage cloth obtainable, when such is not the 
fact. (Feb. 12, 1937.) 

1934, False and Misleading Trade Name, Prices and Advertising—Photo- 
graphic Enlargements and Frames.—Joseph Taylor Fleming, an individ- 
ual trading under the name and style of “Washington Art Associa- 
tion,” engaged in the business of making, or causing to be made, pho- 
tographic enlargements of his customers and members of their fami- 
lies, and in the sale and distribution of such enlargements and of 
frames therefor, in interstate commerce. Upon the receipt of orders 
for such enlargements, said Joseph Taylor Fleming sends the photo- 
graphs to the Seails Copying Company, at its place of business in 
Syracuse, N. Y., where the enlargements are made by said Seails 
Copying Company for said Fleming, which then ships to him the 
enlargement together with the original photograph and a frame. 
Upon receipt of such enlargement, original photograph, and frame, 
said Fleming proceeds to effect the delivery thereof to his customers, 
as hereinafter described. Said Joseph Taylor Fleming, engaged in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Joseph Taylor Fleming, in soliciting the sale of and selling his 
enlargements and frames in interstate commerce, agreed to cease and 
desist from using the words “Art Association” as part of his trade 
name and from stating or representing, directly or through agents 
or solicitors that the prices at which said enlargements are made are 
special, or are reduced below the prices regularly charged for such 
work; that the “Washington Art Association” is an organization of 
artists for the purpose of making use of the talents of some of 
America’s foremost portrait artists; that the work is done by 
America’s foremost portrait artists; that many of the portraits made 
by the “Washington Art Association” are used for exhibition pur- 
poses; that, if the customer’s picture is so used, he or she will be paid 
by said “Washington Art’ Association” for the privilege of making 
such exhibition; that there is such an association of artists known 
as the “Washington Art Association,” when such is not the fact. 
(Feb. 12, 1937.) 

1935. False and Misleading Brands or Labels—Luggage.—Samuel 
Rodin, an individual, engaged in the business of manufacturing lug- 
gage, such as brief cases, Gladstone bags, and the like, and in the 
sale and distribution thereof in interstate commerce, in competition 
with other individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein, 
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As a rule, all hides intended for leathers, other than sole, belting, 
or harness, and some specialties, are split or skived. The outer or 
top cut or layer of a split hide may be, and generally is, distinguished 
as a grain; but any piece of leather ordinarily made from a split hide 
and not described as a split is accepted and understood by the trade 
and purchasing public to be the top or grain cut and other than 
“buffing,” that is, a top or grain cut of leather of a weight and 
thickness less than that generally used for luggage purposes. 

Samuel Rodin, in offering for sale and selling his luggage in inter- 
state commerce, agreed to cease and desist from the use of the word 
“Cowhide,” either alone or in connection or conjunction with the word 
“Warranted,” or with any other word or words, or in any way, as 
a mark, stamp, brand, or label for, or otherwise to describe said 
luggage which is not composed of leather made from the top or 
grain cut or layer of the cowhide; provided that, if said luggage is 
composed of leather made from the inner or flesh cut of the desig- 
nated hide and the word “Cowhide” is used as descriptive thereof, 
then, in that case, the word “Cowhide” shall be immediately accom- 
panied by some other word or words, printed in type equally as 
conspicuous as that in which the word “Cowhide” is printed, so as 
to disclose clearly that said luggage is not composed of leather made 
from the top or grain cut or layer of the hide of the cow. (Feb. 15, 
1937.) 

1936. False and Misleading Brands or Labels and Advertising—Dresses, 
Luggage, Men’s Ties and Coats—James McCreery & Co., a corporation, 
engaged in the sale and distribution in interstate commerce of dresses, 
traveling bags, men’s ties, coats, and other merchandise, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

James McCreery & Co., in soliciting the sale of and selling its 
products in interstate commerce agreed to cease and desist from us- 
ing in its advertising matter or otherwise the word “Silk” either 
alone or in connection or conjunction with any other word or words 
as descriptive of dresses or of the fabric used in the making of 
dresses when in fact such fabric is not composed of silk, the product 
of the cocoon of the silk worm, the word “Silk” either alone or in 
connection with the word “Lined” or with any other word or words 
as descriptive of the linings of luggage offered for sale and sold by 
the said corporation, when in fact such linings are not composed of 
silk, the word “Silk” either alone or in connection with the word 
“Pure” or with any other word or words as descriptive of men’s ties 
which are not composed of silk; provided that if said ties are com- 
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posed in substantial part of silk and in part of a material or mate- 
rials other than silk and the word “Silk” is used to describe such 
silk content, then in that case the word “Silk” shall be prominently 
accompanied by some other word or words printed in type equally 
as conspicuous as the word “Silk” is printed so as to indicate clearly 
that said ties are not composed wholly of silk; the words “Harris 
Tweeds” as descriptive of coats or products not made or fabricated 
from Harris Tweeds, cloth made from pure virgin wool produced 
on any of the Islands known as the Outer Hebrides; and from the use 
of the words “Harris Tweeds” in any way so as to import or imply 
that the products to which such words relate are made or fabricated 
from Harris Tweeds, when such is not the fact. (Feb. 15, 1937.) 

1937. False and Misleading Prices and Advertising—Books.—A merican 
Surveys, Inc., a corporation, engaged in the sale and distribution, 
in interstate commerce of books entitled “Library of Knowledge En- 
cyclopedia,” in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition therein. 

American Surveys, Inc., in offering for sale and selling its books 
in interstate commerce, agreed to cease and desist from stating or 
representing, either directly or by advertisements or advertising mat- 
ter, or through salesmen, or by any other means, that certain pro- 
spective purchasers or subscribers, as a selected or diversified group of 
business or professional men, are being offered a special price for said 
books for the purpose of establishing a foundation for future activi- 
ties or for advertising purposes, when in fact the price asked is not 
a special price but is the regular price asked for said books in the 
usual course of business of any and all persons who could be 
induced to purchase; promoting, offering for sale, or selling its sets 
of books under the name “Library of Knowledge” without disclos- 
ing that said sets of books have previously been sold under the names. 
“Bufton’s Universal Encyclopedia” and “The Loose-Leaf Encylo- 
pedia”; using the date “1936” in said sets of books or making state- 
ments or representations which import or imply or which may convey) 
the belief to prospective subscribers or purchasers that said sets of 
books are modern or just out, or that they are up to date, when such 
is not the fact; representing that a so-called Year Book, “bound to 
match” the sets, will be furnished the subscriber or purchaser each 
year for the next ten years, in connection with the “Library of Knowl- 
edge Encyclopedia,” and/or that the said Year Book may be con- 
tinued after the ten-year period at a cost of $7.50 a year, when in fact 
no so-called Year Book, “bound to match” the sets or one having a 
cost of $7.50, has been published and/or furnished subscribers to 
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date; and representing that the set of books, the so-called Quarterly 
ee Leaf Extension Material, and a Research Service can be ob- 
tained through the payment of a flat price by the subscriber or pur- 
chaser, when in fact the subscriber or purchaser is required or ex- 
pected. to make an extra payment or payments in order to secure said 
Loose-Leaf Extension Material. (Feb. 15, 1937.) 

1938. False and Misleading Brands or Labels and Advertising—Dresses, 
etc—Gimbel Brothers, Inc., a corporation, conducting a mail order 
department as part of its business and selling and distributing the 
products handled by its said department in interstate commerce, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Gimbel Brothers, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising matter or in any other way of the term “Silk 
Linen” as descriptive of dresses not composed of silk, the product 
of the cocoon of the silk worm, and of linen, a product spun from 
the fibers of the flax plant; and from the use of the word “Silk” 
alone or in connection or conjunction with the word “Linen” or 
with any other word or words in any way so as to import or imply 
that said products are made from fabric composed wholly or in 
substantial part of silk, the product of the cocoon of the silk worm; 
and from the use of the word “Linen” either alone or in connection 
or combination with the word “Silk” or with any other word or 
words or in any way so as to import or imply that said products 
are made from fabric composed wholly or in substantial part of 
linen, a product spun from the fibers of the flax plant; of the word 
“Velvet” in connection or combination with the words “a fine quality 
with a silk pile” or with any other word or words or in any way 
as descriptive of products so as to import or imply that the pile of 
the fabric from which the products are made is composed of silk, 
the product of the cocoon of the silk worm, when such is not the 
fact. Provided that if the fabric or the pile thereof is composed 
of silk in substantial part, and in part of a material or materials 
other than silk and the word “Silk” or “Velvet” is used to describe 
such silk content, then in that case the said descriptive word shall 
be immediately accompanied by some other word or words printed 
in type equally as conspicuous as the said descriptive word is printed 
so as to indicate clearly that said fabric or the pile thereof is not 
composed wholly of silk, the product of the cocoon of the silk worm. 
(Feb, 17, 1937.) 
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1959. False and Misleading Brands or Labels and Advertising—Dresses, 
Hats and Neckties.—Frederick Loeser & Co., Inc., a corporation, en- 
gaged in the business of conducting a department store and in the 
sale and distribution of merchandise, including dresses, hats, and 
neckties, in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Frederick Loeser & Co., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use in its advertising matter or in any other way of the words 
“Linen Silks” as descriptive of dresses and hats not composed of 
sulk, the product of the cocoon of the silk worm, and of linen, a 
product spun from the fibers of the flax plant; and from the use of 
the word “Silk” alone or in connection or conjunction with the word 
“Linen” or with any other word or words or in any way so as to 
import or imply that said products are composed wholly or in sub- 
stantial part of silk, the product of the cocoon of the silk worm; 
and from the use of the word “Linen” either alone or in connection 
or conjunction with the word “Silk” or with any other word or 
_ words or in any way so as to import or imply that the said products 
are composed wholly or in substantial part of linen, a product spun 
from the fibers of the flax plant; of the words “Silk Jersey” as de- 
seriptive of products not composed of silk, the product of the cocoon 
of the silk worm; and the word “Silk” either alone or in connection 
with the word “Jersey” or with any other word or words or in any 
way so as to import or imply that the said products are composed 
of silk; of the word “Silk” either alone or in connection or conjunc- 
tion with any other word or words as descriptive of men’s neckties 
which are not composed of silk; provided that if said neckties are 
composed in substantial part of silk and in part of a material or 
materials other than silk, and the word “Silk” is used to describe 
such silk content, then in that case the word “Silk” shall be promi- 
nently accompanied by some other word or words printed in type 
equally as conspicuous as that in which the word “Silk” is printed 
so as to indicate clearly that said neckties are not composed wholly 
of silk but are composed in part of a product or products other 
than silk. (Feb. 18, 1937.) 

1940. False and Misleading Trade Name and Brands or Labels—Radio 
Sets.—Trav-Ler Radio & Television Corp., engaged in the business of 
manufacturing or assembling radio receiving sets and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
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gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition therein. 

Trav-Ler Radio & Television Corp., in soliciting the sale of and 
selling radio receiving sets in interstate commerce, agreed to cease 
and desist from the use as a trade name or brand for said sets of the 
word “Majestic,” either alone or in connection or conjunction with the 
words “Radio Corp.,” or with any other word or words, or in any 
way, so as to import or imply that said sets are made or manufac- 
tured by Grigsby-Grunow Company or by its successor in business, 
Majestic Radio & Television Corp. of Chicago, Ill., when such is not 
the fact. (Feb. 18, 1937.) 

1941. False and Misleading Brands or Labels and Advertising—Dresses, 
etc.—Hecht Brothers Co., Inc., a corporation, engaged in the business 
of operating department stores, and in the sale and distribution of a 
general line of merchandise, including dresses, in interstate commerce 
and within the District of Columbia, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Hecht Brothers Co., Inc., in offering for sale and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in its advertising matter of the word “Silk” or “Satin” as descriptive 
of its dresses or blouses not composed of silk, the product of the 
cocoon of the silk worm, and from the use of the word “Silk” or 
“Satin” in any way so as to import or imply that the products to 
which the said words or either of them relate are composed of silk, 
when such is not the fact; provided that if the said products are 
composed of silk in substantial part, and in part of a material or 
materials other than silk, and the word “Silk” or “Satin” is used 
as descriptive of such silk content, then in which ease the said de- 
scriptive word shall be immediately accompanied by some other word 
or words printed in type equally as conspicuous as that in which the 
said descriptive word is printed so as to indicate clearly that said 
products are not composed wholly of silk, the product of the cocoon 
of the silk worm, and that also will indicate that said products are 
composed in part of a material or materials other than silk. (Feb. 
24, 1937.) 

1942. False and Misleading Brands or Labels—Luggage.— Wohlfeiler & 
Schlain, Inc., a corporation, engaged in the business of manufac- 
turing luggage, including Gladstone bags, and in the sale and dis- 
tribution of said products in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships like- 
wise, engaged, entered into the following agreement to cease and de- 
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sist from the alleged unfair methods of competition as set forth 
therein. . 

As a rule, all hides intended for leathers, other than sole, belting, 
or harness, and some specialties, are split or skived. The outer or 
top cut or layer of a split hide may be, and generally is, distinguished 
as a grain, but any piece of leather ordinarily made from a split 
hide and not described as a split is accepted and understood by the 
trade and purchasing public to be the top or grain cut. 

Wohlfeiler & Schlain, Inc., in offering for sale and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
of the word “cowhide,” either alone or in connection or conjunction 
with the words “warranted genuine,” or either of them, or with any 
other word or words, or in any way, as a mark, stamp, brand, or 
label for, or otherwise to describe, said products which are not com- 
posed of leather made from the top or grain cut or layer of the hide 
of a cow; provided that, if said products are composed of leather 
made from the inner or flesh cut of the designated hide and the 
word “cowhide” is used as descriptive thereof, then, in that case, the 
word “cowhide” shall be immediately accompanied by some other 
word or words, printed in type equally as conspicuous as that in 
which the word “cowhide” is printed, so as to disclose clearly that 
said products are not composed of leather made from the top or 
grain cut or layer of the hide of a cow. (Feb. 24, 1937.) 

1943. False and Misleading Brands or Labels and Advertising—Women’s 
Garments.—Roaman’s, a corporation, engaged in the business of selling 
at retail and distributing women’s garments in interstate commerce, 
in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Roaman’s, in soliciting the sale of and selling its products in inter- 
state commerce, agreed to cease and desist from the use in its adver- 
tising matter of the word “silk” as descriptive of said products 
which in fact contained no silk, the product of the cocoon of the 
silk worm; and from the use of the words “Silk and wool” in any 
way as descriptive of its products unless the same actually are com- 
posed in substantial part of silk and in substantial part of wool. 
(Feb. 26, 1937.) 

1944. False and Misleading Brands or Labels and Advertising—Women’s 
Wearing Apparel—tLane Bryant, Inc., a corporation, engaged in the 
business of selling and distributing women’s wearing apparel in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
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agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Lane Bryant, Inc., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use of the 
word “Silk” as descriptive of dresses or other products not composed 
of silk, the product of the cocoon of the silk worm; and from the use 
of the word “Silk” either alone or in connection or combination with 
any other word or words or in any way so as to import or imply that 
the products to which the said word or words relate are composed 
of silk, the product of the cocoon of the silk worm, when such is not the 
fact. (Feb. 26, 1937.) 

1945, False and Misleading Brands or Labels and Advertising—Wearing 
Apparel—Phil Bobys Co., Inc., a corporation, engaged as a retailer 
in the sale and distribution on a credit basis of wearing apparel for 
men, women, and children in commerce, as defined by the act, in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Phil Bobys Co., Inc., in soliciting the sale of and selling its products 
in commerce, agreed to cease and desist from describing furs in any 
other way than by the use of the correct name of the fur as the last 
word of the description; and when any dye or blend is used to simu- 
late another fur, the true name of the fur, appearing as the last word 
of the description, shall be immediately preceded by the word “dyed” 
or “blended” compounded with the name of the simulated fur, as 
thus: Northern Sealine—Dyed Rabbit, Beaverette—Dyed Rabbit, 
French Beaver—Dyed Rabbit; the use of the word “Free” as descrip- 
tive of alleged gift articles, when in fact such articles are not given 
free but are given as a consideration to a person or persons for services 
performed as in bringing in new customers; the use of the word 
“Free” to describe articles represented to be given without cost with 
the purchase of other merchandise, when in fact, the cost of said 
articles is included in the selling price of the merchandise. (Mar. 2, 
1937.) 

1946. False and Misleading Advertising—Correspondence Courses.— 
A. B. Thomas, an individual, trading under that name, engaged in 
the busmess of conducting a so-called correspondence school, consist- 
ing of the sale and distribution of a course entitled “Practical For- 
estry,” in interstate commerce in competition with other individuals, 
firms, partnerships, and corporations likewise engaged, entered into. 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 
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A.B. Thomas, in connection with the advertising, offering for sale, 
and selling in interstate commerce of his course of instructions by 
correspondence, agreed to cease and desist from the use of statements 
or representations the effect of which is to import or imply, or which 
tend or may tend to convey the belief by students or prospective 
students having no more than a high-school education, that they, 
upon completion of the course of instructions given by the said 
A. B. Thomas, would be eligible to take and able to pass a United 
States Civil Service examination for a position in the Forest Service, 
either as a forest ranger, junior forester, junior.range examiner, or 
assistant to technician (forestry), and/or that they would have the 
necessary education and experience to warrant the acceptance of 
their applications for such positions by the Civil Service Commis- 
sion; from the use of statements or representations to the effect, 
that the requirements for positions as forest ranger in the United 
States Forest Service were the same in 1925 as they were at later 
dates or mm 1930, when the civil service examinations for forest ranger 
were discontinued, or that examinations for such positions are now 
being held or are contemplated by the Civil Service Commission, 
when such is not the fact: from the use of the statement. “For the 
last few years it has been almost impossible for anyone to get into 
the U. S. Forest Service because there have been no openings,” or 
of any other statement or representation of similar meaning, when 
in fact such is not the case; from representing, either in person or 
through sales agents, or by means of advertising matter distributed 
in interstate commerce, that the said A. B. Thomas is conducting a 
so-called school with the knowledge and permission of the United 
States Forest Service while he is on sick leave, or that the said 
A. B. Thomas has practiced foresty for eleven years, or that he holds 
a rating from the Government of excellent as an instructor in forestry, 
or that he received high commendation from the Forest Service for 
his work at Chadron, Nebr., or that the course of instruction given 
by him is one for the training of students to hold a forestry position or 
to enable them to pass a civil service examination, or that sixty 
percent to eighty percent of his last class, consisting of one hundred 
students, who took his course for the position of assistant to tech- 
nician (forestry), obtained appointment, when such are not the facts; 
from representing to prospective students that he, the said A. B. 
Thomas, would come to their towns or cities and take them out on 
field trips to enable them to get first-hand information about plants, 
trees, and surveys, unless such representation actually is fulfilled. 
(Mar. 5, 1937.) 

1947. False and Misleading Brands or Labels—Tooth Brushes.—Owens 
Staple-Tied Brush Co., a corporation, engaged in the manufacture of 
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tooth brushes, hair brushes, clothes brushes, and finger nail brushes 
and in the me and distribution thereof in interstate commerce, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition. 

Owens Staple-Tied Brush Co., in connection with the offering for 
sale or selling of its tooth brushes in interstate commerce, agreed to 
cease and desist from representing, through the medium of labeling, 
stamping, or imprinting upon the handle of the tooth brushes, that 
said products were or are made wholly in the United States of 
America, when in fact they are not so made or when in fact the 
handles of said products have been imported from a foreign country 
and the name of the country of origin of such handles has been obliter- 
ated and obscured; representing or causing to be represented by im- 
printing upon the brushes, cartons, or other packages wherein tooth 
brushes are placed prior to the sale or offering for sale of the same, 
the phrase “Made in U. S. A.” or other phrase or words of similar 
import and meaning that the said brushes were made in the United 
States of America, when the handles of such brushes have been im- 
ported from some foreign country. (Mar. 9, 1937.) 

1948. False and Misleading Advertising—Beer, Ale and Stout.—Rainier 
Brewing Co., Inc., a corporation, engaged in the business of manu- 
facturing beer, ale, and stout and in the sale and distribution of said 
products in interstate commerce, and in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair method of competition as set forth therein. 

Rainier Brewing Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising of whatever character or in any other way of 
statements or representations the effect of which is to import or imply 
that lager beer, to be real or true beer, is dependent upon lengthy 
aging. The said corporation also agreed to cease and desist from stat- 
ing or representing in its advertising or otherwise that its storage 
capacity is the largest or is in excess of any other in the West, when 
such is not the fact. The said corporation further agreed to cease and 
desist from stating or representing that it has been engaged as a 
brewer of ale and stout since 1878, when such is not the fact. (Mar. 
9, 1987.) 

1949. False and Misleading Brands or Labels and Advertising—Furni- 
ture.—Maison Blanche Co., a corporation, engaged in the business of 
operating a general department store including a furniture depart-. 
ment, from which it sells and for some time past has sold and. 
distributed furniture in interstate commerce, in competition with, 
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other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Maison Blanche Co., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in its advertising matter or on labels affixed to its products of the 
words “Solid Mahogany” or the word “Mahogany” or of any. ab- 
breviation or simulation of the word “Mahogany” so as to import or 
imply that said products to which the said word or words relate are 
made or manufactured of wood derived from trees of the genus 
“Swietenia” of the “Meliaceae” family known as mahogany, when 
such is not the fact. (Mar. 9, 1937.) 

1950. False and Misleading Brands or Labels and Advertising—Men’s 
Wear.—Dunham Men’s Shop, Inc., a corporation, engaged in the op- 
eration of a men’s haberdashery store and in the sale and distribution 
of its merchandise in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
tlleged unfair methods of competition as set forth therein. 

Dunham Men’s Shop, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use of the word “Silk” as descriptive of such of its products as are 
not composed of silk, the product of the cocoon of the silk worm; 
and from the use of the word “Silk” either alone or in any other 
way so as to import or imply that the products to which the said 
word or words relate are composed of silk, when such is not the fact. 
(Mar. 9, 1937.) 

1951. False and Misleading Brands or Labels and Advertising—Suits or 
Clothing—Levy Brothers & Adler-Rochester, Inc., a corporation, en- 
gaged in the business of manufacturing men’s and boy’s ready-made 
suits and in the sale and distribution thereof in interstate commerce, 
in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

A Royal Warrant is a grant given by the Crown or by a member 
of the British Royal Family to a merchant who sells or has sold his 
goods to the said Royal Family. The holders of Royal Warrants are 
permitted to use and do use the British Coat-of-Arms in their ad- 
vertising and on their stationery. British Royal Warrants have been 
granted in the past to manufacturers of fabrics, woolen goods, rain- 
coats, overcoats, hosiery, shirts, and similar products. As a result 
the words “Royal Warrants” are generally understood to signify, not 
only to the British public but to a substantial portion of the pur- 
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chasing public in the United States of America, dealers in fine mer- 
chandise who are or have been patronized by one or more members of 
the British Royal Family. 

Levy Brothers & Adler-Rochester, Inc., in soliciting the sale of and 
selling its suits in interstate commerce, agreed to cease and desist 
from the use or from furnishing others for their use, of labels or 
advertising matter bearing the words “Royal Warrant” either alone 
or in connection or conjunction with a typically English script or 
phraseology, pictorial representation of or which simulates the British 
Coat-of-Arms or the British Crown, or in any other way so as to 
import or imply that said suits or the fabrics from which said suits 
are made are manufactured in England or by the holder of a British 
or other Royal Warrant, when such is not the fact. The said Levy 
Brothers & Adler-Rochester, Inc., also agreed to cease and desist from 
the use in advertising matter, which it uses in interstate commerce 
and which it furnishes others for their use in offering for sale and 
selling products, of statements or representations to the effect that the 
owners of the mills, producing the worsted designated “Royal War- 
rant” in the United States of America are lineal descendants of British 
manufacturers, or that the particular type of worsted designated 
“Royal Warrant” originated in England or that the superiority of 
English fabrics is due to the fact that such fabrics have been treated 
by washing in English or West English streams of water allegedly 
possessing chemical qualities or properties particularly applicable to 
the treatment of woolen fabrics, and that the water used by the manu- 
facturer in producing the worsted designated “Royal Warrant” in 
the United States of America possesses and was chosen because it has 
the same chemical properties that are found in streams of water in the 
West of England, when such are not the facts. (Mar. 11, 1937.) 

1952. Lottery Scheme—Carbonated Beverages.—Seminole Bottling Co., 
a corporation, engaged in the manufacture and bottling of carbon- 
ated beverages and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Seminole Bottling Co., in soliciting the sale of and selling its car- 
bonated beverages in interstate commerce, agreed to cease and desist 
from the use of any scheme, plan or method of sale or of promoting 
the sale of its products which involves the use of any gift enterprise, 
lottery, or any scheme of chance whereby either cash or any article 
is given as a prize or premium for or in consideration of the pur- 
chase of any other article. (Mar. 11, 1937.) 
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1953. False and Misleading Advertising—‘Pro Tex” Wardrobes.—J. F. 
Friedel Paper Box Co., a corporation, engaged principally in the 
business of manufacturing paper boxes and kindred items and in 
the sale and distribution thereof under its said corporate name or 
under the trade name “J. F. Friedel Company” in interstate com- 
merce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

J. F. Friedel Paper Box Co., in soliciting the sale of and selling 
its Pro Tex Wardrobes in interstate commerce, agreed to cease and 
desist from the use in its circulars or other advertising matter or 
in any way of statements or representations, the effect of which is to 
cause or which may tend to cause purchasers to believe that the 
inethod of protecting garments against moth damage as used in said 
wardrobes has been endorsed or approved by the United States 
Government or by a department thereof, when such is not the fact. 
(Mar. 19, 1937.) 

1954. False and Misleading Advertising—Tires and Tubes.—A jax Tire 
& Rubber Corp., engaged in the business of selling and distributing 
tires and tubes for use on motor vehicles in interstate commerce, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Ajax Tire & Rubber Corp., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
stating or representing in its advertisements and advertising matter 
or in any other way that it was “Founded 1904”; and from the use 
of the statement “Founded 1904” or the statement “For over 30 
Years—The World’s Premier Tires” or of any other statement or 
statements of similar meaning so as to import or imply that the said 
corporation was in fact founded in 1904 and/or that it had been in 
business for over thirty years. Said corporation also agreed to cease 
and desist from the use in its advertising or otherwise of the word 
“Factory” or “Factories” or the pictorial representation of a factory 
building or of any other words or representations, the effect of which 
is to import or imply that the said Ajax Tire & Rubber Corp. manu- 
factures the products which it sells or that it actually owns and 
operates or directly and absolutely controls factories in which said 
products are made or manufactured. The said corporation further 
agreed to cease and desist from the use of such statements as “Ajax 
Celebrates its Golden Milestone with the New ‘50th Million Series’ 
and a drive for 1,500 More Ajax Direct Factory Distributors” so 
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as to import or imply that the said corporation is now engaged in 
either the manufacture or sale of its 50th million series of tires and 
tubes and that it has behind it many years of experience in the manu- 
facture of such products. Said corporation also agreed to cease and 
desist from the use of statements or representations to the effect that 
it formerly had a stated number of or any factory branches in the 
United States of America or in foreign countries, or that it had 
eliminated 400 branch managers and salesmen, or 1,000 warehouse 
stocks and consigned depots, or that it had any new car equipment 
business with large automobile manufacturers, or that it ever owned 
or eliminated any company-owned or subsidized stores, or that it ever 
was engaged in any national advertising or billboard campaigns, or 
that it had spent up to one million dollars annually for advertising, 
when such are not the facts. (Mar. 18, 1937.) 

1955. False and Misleading Trade Names and Brands or Labels—Table- 
ware, Novelties, ete—Webster Co., a corporation, engaged in the man- 
ufacture of tableware, toilet ware, and novelties made of sterling silver 
and in the sale and distribution thereof, as well as other products not 
made of sterling silver but designed for similar usage, in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Webster Co., in soliciting the sale of and selling its products in 
interstate commerce, agreed to cease and desist from the use of the 
word “Mir-A-Gold” as a brand name or designation for its products 
not composed of gold, and from the use of the word “Gold” in con- 
nection or conjunction with the letters “Mir-A” or with any other 
letter or letters, word or words, or in any way in its advertisements 
and advertising matter or otherwise so as to import or imply that said 
products are composed of gold, when such is not the fact. The said 
Webster Co. also agreed to cease and desist from the use as a trade 
brand or designation for its products, of the word “Syl-van-ite” or of 
any other word or words simulating the word “Silver” to as to import 
or imply that said products are composed of silver or that they con- 
tain silver either in whole or in part, when such is not the fact. 
(Mar. 18, 1937.) 

1956, False and Misleading Advertising—Tombstones and Monuments.— 
Asa L. Wooten, an individual trading under the name of United 
States Marble & Granite Co., engaged in the sale and distribution of 
tombstones and monuments in interstate commerce, in competition 
with other individuals, corporations, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 
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Asa L. Wooten, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
advertising matter of whatever character or in any other way of 
statements such as “Buy Direct,” “Sell direct from factory to you,” 
and the like, or of the pictorial representation of a factory, alone or 
in connection with the statement “From Stone Quarry To Monument 
Factory Direct To You” or with any other similar statement or rep- 
resentation so as to import or imply that the said Asa L. Wooten, 
trading as United States Marble & Granite Co., makes or manufac- 
tures the products advertised and/or sold by him, or that the said 
Asa L. Wooten actually owns and operates or directly and absolutely 
controls the plant or factory at which said products are made or 
manufactured. The said individual also agreed to cease and desist 
from stating or representing that the business conducted by him under 
the trade name United States Marble & Granite Co. is the “world’s 
largest” when such is not the fact. The said individual further 
agreed to cease and desist from the use of the statement “30 years 
experience” so as to import or imply that the so-called United States 
Marble & Granite Company has been engaged in the business of sell- 
ing tombstones and monuments for thirty years, when such is not the 
fact. The said individual also agreed to cease and desist from stat- 
ing or representing that customers purchasing from him or from the 
so-called United States Marble & Granite Co., in all instances effect 
a saving of from 30 to 35%, when such is not the fact. (Mar. 18, 
1937.) 

1957. False and Misleading Brands or Labels and Advertising—Jerseys, 
ete—Stern Brothers, a corporation, engaged in the operation of a 
department store and in the sale and distribution of its merchandise 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Stern Brothers, in offering for sale and selling its products in inter- 
state commerce, agreed to cease and desist from the use in its acdver- 
tisements and advertising matter or otherwise of the words “silk 
jerseys” or the words “nail head crepes” or “satin-back crepe” as de- 
scriptive of products not composed of silk, the product of the cocoon 
of the silk worm; and from the use of the word “silk” or “satin” or the 
word “crepe” either alone or in connection or conjunction with any 
other word or words or in any way so as to import or imply that 
the products to which the said word or words refer are composed of 
silk, when such is not the fact. (Mar. 22, 1937.) 

1958. False and Misleading Trade or Corporate Name and Advertising— 
Knitted Boy’s Caps—Timm Cap Co., Inc., a corporation, engaged in the 
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manufacture of knitted goods, including knitted caps for boys’ wear, 
and in the sale and distribution thereof in interstate commerce, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set forth 
therein, 

Tim’s Cap Corp., was a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of New York. 
It was for several years engaged in the manufacture, sale, and distri- 
bution in interstate commerce of boys’ caps of the knitted muffler 
type, and was the owner of a patent on the design thereof. Said 
product was advertised, sold, and distributed under the trade name of 
“Tim’s Cap.” It was advertised widely, both through the usual chan- 
nels and also by means of the portrait of a smiling boy, wearing “Tim’s 
Cap,” in one of which pictures the cap was represented with the flaps 
raised and in another with the flaps down and buttoned under the 
chin. Said Tim’s Cap Corp. also caused to be manufactured and dis- 
tributed among its retailer customers papier-mache heads of the same 
boy on which to place the caps for advertising purposes, and on the 
base of which appeared the words “Tim’s Cap.” As the result of such 
advertising and of the excellence of its product, the same became 
generally known to the trade and the purchasing public under the 
name of “Tim’s Cap,” and said corporation acquired a valuable good 
will in the words “Tim’s Cap” as applied to boys’ caps. The patent 
on the product known as “Tims Cap” expired in the year 1930, and in 
February, 1933, Tim’s Cap Corp. was formally dissolved under the 
laws of the State of New York. Timm Cap Co., Inc., was organized 
under the laws of the said state and began the business of manufactur- 
ing and selling boys’ caps in the year 1934. 

Timm Cap Co., Inc., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the 
use of the word “Timm” as part of its corporate or trade name or in 
any way which may import or imply that it is the successor of Tim’s 
Cap Corp., or that its caps are manufactured by said Tim’s Cap 
Corp.; provided that if and whenever its corporate or trade name 
containing the word “Timm” is used by the said corporation in its 
printed or advertising matter, the said corporate or trade name con- 
taining the word “Timm” shall be prominently accompanied by the 
phrase “Established 1934” printed in type equally as conspicuous as 
that in which the said corporate or trade name is printed so as to 
indicate clearly that the said Timm Cap Co., Inc., is not the succes- 
sor of Tim’s Cap Corp. or that its caps are not manufactured by 
said 'Tim’s Cap Corp.; the use of the statement, “The Knitted Muffler 
Cap Is Back,” and of the statement, “Popular demand has brought 
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this famous cap back,” or of either of said statements, or of any 
other statement of similar meaning or import, in connection with 
“Manufactured by Timm Cap Company, Inc.,” or in any other way 
which may have the capacity or tendency to confuse, mislead, or 
deceive purchasers into the belief that its. products are manufac- 
tured by the original Tim’s Cap Corp.; stating or representing, di- 
rectly or through salesmen or other representatives, that its organi- 
zation is the same as the old Tim’s Cap Corp., or that it has bought 
out the Tim’s Cap Corp., or any other similar statements or repre- 
sentations having the tendency or capacity to mislead of deceive pur- 
chasers into the belief that it is the successor of Tim’s Cap Corp.; 
the use of advertisements or advertising matter simulating that used 
by Tim’s Cap Corp. and including pictorial representations of the 
head of a boy wearing one of its caps, in two positions (one with 
the flaps turned up and the other with the flaps turned down), in 
connection with “Manufactured by Timm Cap Company, Inc.,” or 
any other similar collocation of words and pictures simulating those 
used by said Tim’s Cap Corp. and having the tendency or capacity 
to confuse, mislead, or deceive purchasers respecting the origin of 
said products. (Mar. 24, 1937.) 

1959. False and Misleading Brands or Labels—Radio Sets.—Climax 
Radio & Television Corp., engaged in the business of manufacturing 
radio sets and in the sale and distribution of said products in com- 
merce, as defined by the Act, in competition with other corporations, 
firms, individuals, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

For more than thirty years prior to his death on October 18, 1931, 
Thomas A. Edison had been known and recognized throughout. the 
various States of the United States and in foreign countries as the 
inventor, patentee, owner and manufacturer of numerous electrical 
devices of various kinds and descriptions and of machines for the 
reproduction of the human voice, which have acquired a wide and 
favorable reputation, and are in great demand by the trade and pur- 
chasing public who desire Edison products. Among the machines 
for the reproduction of the human voice manufactured by com- 
panies which the said Thomas A. Edison organized and controlled 
are phonographs, dictaphone and transcribing machines, radios and 
many other articles of various kind and character such as storage bat- 
teries, spark plugs, and the like. Many of the machines and articles 
referred to bear the name “Edison” as part of their brand names, and 
such name “Edison” has acquired a valuable good will as identifying 
the manufacturer of said machines and articles. Among the com- 
panies organized and controlled by the said Thomas A. Edison be- 
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fore his death, is Thomas A. Edison, Inc., which said company is 
still engaged in the manufacture of many of the machines and arti- 
cles invented and developed by Thomas A. Edison. Thomas A. Edi- 
son, Inec., during the years 1928 to 1930, inclusive, manufactured and 
sold radio sets valued at many millions of dollars and during the said 
period spent several millions of dollars in advertising said products. 
All of the radio sets manufactured and sold by Thomas A. Edison, 
Inc., featured the name “Edison” as part of their branded name. 

Elgin National Watch Co. was incorporated in 1864 under the 
jaws of the State of Illinois. Continuously since the said date, it has 
manufactured and is now manufacturing watches, watch movements, 
and other watch parts. It has at all times since its organization 
caused the word “Elgin” to distinctively appear as a part of the 
brand name displayed on or about the products of its manufacture 
and has caused said products so branded to be advertised and sold 
throughout the United States of America. As a result, said prod- 
ucts, bearing the trade name “Elgin,” have long been and are now 
widely and favorably known and recognized by the trade and pur- 
chasing public to be products manufactured and sold by the said 
Elgin National Watch Co. 

Hamilton Watch Co. was incorporated under the laws of the State 
of Pennsylvania in 1892. It has manufactured continuously since 
said date and is now manufacturing watches to which it has at all 
times aflixed a brand name featuring the word “Hamilton” and 
which products so branded have found great favor with purchasing 
public and especially employees of the various railroads. 

Waltham Watch Co., a Massachusetts corporation, for many years 
last past has manufactured watches and watch movements, auto- 
mobile clocks and other products. It has sold and now sells its said 
products bearing a brand name featuring the word “Waltham” in 
various States of the United States of America. And the said prod- 
ucts so branded have long since become and are favorably known and 
recognized by the trade and purchasing public as and to be products 
manufactured by the said Waltham Watch Co. 

Climax Radio & Television Corp., in soliciting the sale of and sell- 
ing its products in commerce, as defined by the Act, agreed to cease 
and desist from the use of the word “Edison” as a brand or label for 
its products which are not Edison products or products manufactured 
by Thomas A. Edison, Inc., and from the use of the word “Edison” 
either independently or in connection or conjunction with any other 
word or words or in any way so as to import or imply that said radio 
sets are manufactured by or are sold under a license from said 
Thomas A, Edison, Inec., or a concern. or concerns associated there- 
with, when such is not the fact; of the use of the word “Elgin” 
or “Hamilton” or “Waltham” as a brand or label for its products or 
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otherwise in connection with the sale of its products so as to import or 
imply that said products are, respectively, products manufactured by 
Elgin National Watch Co. or Hamilton Watch Co. or Waltham 
Watch Co. or that the said Climax Radio & Television Corp. is au- 
thorized by either the said Elgin National Watch Co. or Hamilton 
Watch Co. or Waltham Watch Co. to use its name as a brand name 
or otherwise in connection with the sale of radio sets, when such is not 
the fact. (Mar. 24, 1937.) 

1960. False and Misleading Prices, Brands or Labels and Advertising— 
Soaps.— Manhattan Soap Co., Inc., a corporation, engaged both under 
its corporate name and also under the trade name “Bristol Soap 
Company,” in the manufacture of soaps, which it sells and has sold 
in interstate commerce, in competition with other corporations, in- 
dividuals, firms, and partnerships lkewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Manhattan Soap Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on the cartons or boxes in which said products are packed and 
on the products themselves, or in any other way, of any false, fic- 
titious, or exaggerated price in excess of the price at which said prod- 
ucts are sold or intended to be sold in the usual course of trade. The 
said corporation also agreed to cease and desist from the use on 
its products or otherwise of the word “Doctor” or the abbreviation 
“Dr.” either alone or in connection with a name or with any other 
word or words so as as to import or imply that the said products are 
compounded or made in accordance with the prescription or under 
the direction of a doctor and/or that said products contain special 
or scientific features which are the result of medical advice or serv- 
ices. The said corporation further agreed, in connection with the 
sale of its soap products in interstate commerce, to cease and desist 
from the use of the word “Medicated” as descriptive of said products 
so as to import or imply that said products have been treated or 
impregnated with medicine or anything medicinal, when such is not 
the fact. The said corporation also agreed to cease and desist from 
the use of the word “Health” as descriptive of its soap products so 
as to import or imply that said products contain an ingredient or 
ingredients which confer on the user of said products a benefit or 
benefits beyond that obtained from the use of any toilet soap, when 
such is not the fact. The said corporation still further agreed to 
cease and desist from the use in its advertising matter or in any 
way of statements or representations to the effect that its product is 
of doliar quality, or contains no cocoanut oil, or has extra beneficial 
qualities to the skin, cleans blemishes from the skin, nourishes the 
skin, wards off lines and wrinkles, prevents chapping, penetrates the 
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pores, or is recommended by obstetricians for bathing babies, when 
such statements and representations are not warranted by the facts. 
(Mar. 24, 1937.) 

1961. False and Misleading Brands or Labels—Sweaters.—Union Knit- 
ting Mills, a corporation, engaged in the business of manufacturing 
sweaters and in the sale and distribution thereof under its said cor- 
porate name or under the trade name “Home Knitting Mills” in 
interstate commerce, in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Union Knitting Mills, in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
of the words, “Aru Woo.” or “Att Woon 100%” as a mark, stamp, 
brand or label for its products which are not composed of wool, and 
from the use of the word “wool” either alone or in connection or con- 
junction with the word “all” or with “100%” or with any other word 
or words or in any way so as to import or imply that said prod- 
ucts are composed of wool; provided, that if said products are com- 
posed in a substantial part of wool, and the word “wool” is used to 
describe such wool content, then in that case the word “wool” shall 
be prominently accompanied by some other word or words printed 
in type equally as conspicuous as that in which the word “wool” is 
printed so as to indicate clearly that said products are not composed 
wholly of wool and that will otherwise indicate clearly that said 
products are composed in part of a material or materials other than 
wool. (Mar. 25, 1937.) 

1962. False and Misleading Advertising—Jewelry.—Lawson Jaife, an 
individual trading as Capitol Jewelers, engaged as a wholesale jew- 
eler in the business of selling and distributing birth stones and birth 
stone rings in interstate commerce, in competition with other indi- 
viduals, firms, partnerships, and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Lawson Jaffe, in offering for sale and selling his products in inter- 
state commerce, agreed to cease and desist from the use in his adver- 
tisements and advertising matter featuring the language “Send 10¢ 
to cover handling—mailing” and the pictorial representation of a 
ring set with a stone, of the words “Free Offer” or “Absolutely 
Free” so as to import or imply that, by paying ten cents only, a cus- 
tomer or prospective customer will be given free or without further 
cost to the customer a ring set with the customers’ birth stone, when 
such is not the fact; the said Lawson Jaffe, also agreed to cease and 
desist from the use in the said advertising of the words “Special” 
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and “Limited” or either of them as descriptive of his offer of prod- 
ucts, when in fact such offer is not limited or special but the usual 
and customary offer made without limitation of any kind by the said 
Lawson Jaffe in the ordinary course of his business; the said Lawson 
Jaffe further agreed to cease and desist from the use in said adver- 
tising of the word “Cameo” or “Ruby” or “Onyx” as descriptive of 
the mountings of the rings offered for sale and sold by him in inter- 
state commerce, when in fact said rings are not set, respectively, with 
cameo, ruby, or onyx; the said Lawson Jaffe also agreed to cease 
and desist from the use of the word “Platinum” either alone or in 
connection with the word “Rhodium” or with any other word or 
words as descriptive of the finish of rings when in fact, such finish 
has no platinum content. (Mar. 26, 1937.) 

1963. False and Misleading Brands or Labels and Advertising—Cream 
Products —Chicago Mail Order Co., a corporation, engaged as a mail 
order house, in the sale and distribution of a large variety of mer- 
chandise in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Chicago Mail Order Co., in soliciting the sale of and selling its 
cream products in interstate commerce, agreed to cease and desist 
from the use of the words “Turtle Oil” as descriptive of said product, 
the oil content of which is not composed of turtle oil; and from the 
use of the words “Turtle Oil” in any way so as to import or imply 
that the oil content of said product is composed wholly of turtle 
oil, when such is not the fact; provided that when the oil content 
of said product is composed in substantial part of turtle oil and the 
words “Turtle Oil” are used as descriptive of such turtle oil content, 
then in that case the said words “Turtle Oil” shall be immediately 
accompanied by some other word or words printed in type equally 
as conspicuous as that in which the words “Turtle Oil” are printed 
so as to indicate clearly that the oil content of said product is not 
composed wholly of turtle oil and that otherwise will indicate clearly 
that the oil content of said product is composed in part of an oil or 
oils other than turtle oil. (Apr. 6, 1937.) 

1964. False and Misleading Brands or Labels and Advertising—Cos- 
metics.—Benjamin Ansehl Co., a corporation, engaged in the business 
of manufacturing cosmetics and in the sale and distribution of such 
toilet preparations under the various trade names “Vivani,” “Ame- 
thyst,” and “Lavender and Old Lace” in interstate commerce, in com- 
petition with other corporations, individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 
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Benjamin Ansehl Co., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
of the words “Turtle Oil” as descriptive of those of its products, the 
oil content of which is not composed of turtle oil; and from the use 
of the words “Turtle Oil” in any way so as to import or imply that 
the oil content of such product is composed wholly of turtle oil, when 
such is not the fact; provided that when the oil content of said prod- 
uct. is composed in substantial part of turtle oil and the words 
“Turtle Oil” are used as descriptive of such turtle oil content, then 
in that case the said words “Turtle Oil” shall be immediately accom- 
panied by some other word or words printed in type equally as con- 
spicuous as that in which the words “Turtle Oil” are printed so as to 
indicate clearly that the oil content of said product is not composed 
wholly of turtle oil and that otherwise will indicate clearly that the 
oil content of said product is composed in part of an oil or oils other 
than turtle oil. The said corporation also agreed to cease and desist 
from the use on its labels, advertising matter or in any other way of 
statements or representations to the effect that the so-called tissue 
cream offered for sale and sold by it in interstate commerce, when 
applied externally to the skin will penetrate or be absorbed by the 
skin so as to nourish or revitalize impoverished tissues and thereby 
prevent cracking, fine lines and wrinkles or fill in hollows of neck 
and arms, when such are not the facts. (Apr. 6, 1937.) 

1965. False and Misleading Brands or Labels and Advertising—Razor 
Blades.—Graef & Schmidt, Inc., a corporation, engaged in the sale and 
distribution of razor blades, among other things, in interstate com- 
merce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Graef & Schmidt, Inc., in offering for sale and selling its products 
in interstate commerce, agreed to cease and desist from the use of 
the words “English Razor Steel” as descriptive of said products which 
are not made from English steel, and from the use of the said words 
“English Razor Steel” in any way so as to import or imply thaf 
the products to which said words refer are made from English razo1 
steel or that said products are manufactured in England from English 
razor steel, when such is not the fact. (Apr. 6, 1937.) 

1966. False and Misleading Brands or Labels and Advertising—Razor 
Blades.— Utility Blade & Razor Corporation, engaged in the manu- 
facture of razor blades and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 
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Utility Blade & Razor Corporation, in offering for sale and selling 
its products in interstate commerce, agreed to cease and desist from 
the use of the words “English Razor Steel” as descriptive of said 
products which are not made from English steel, and from the use 
of the said words “English Razor Steel” in any way so as to import 
or imply that the products to which said words refer are made from 
English razor steel or that said products are made in England from 
English razor steel, when such are not the facts. (Apr. 6, 1987.) 

1967, False and Misleading Prices and Advertising—Silk Treatment.— 
E. A. Morgan, an individual trading as Runsafe Sales Co. and as 
E. A. Morgan & Co., engaged in the business of packaging two prep- 
arations, one designated “Run-Safe” and the other “Runless,” both 
of which products are used as a treatment for silk hosiery and 
lingerie and are and have been sold by the said E. A. Morgan in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

E. A. Morgan, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from stating or 
representing in his advertising matter or in any way that runs, 
snags, and breaks in silk hosiery and/or lingerie are prevented by 
the use of said products, or either of them. The said individual 
also agreed to cease and desist from the use in his advertising matter 
of pictorial representations purporting to show, in the form of 
“Before” and “After” treatments or in any way, the effects of the 
use of said products, or either of them, on fabrics but which pictorial 
representations are merely the reproduction of incorrect drawings. 
The said individual further agreed to cease and desist from mark- 
ing or in any way advertising his product with what purports to 
be the selling price of said product but which price is false, fictitious, 
and much ‘in excess of the price at which said product is sold or 
intended to be sold in the usual course of trade. (Apr. 8, 1937.) 

1968. False and Misleading Brands or Labels and Advertising—Calendar 
Pads and Stands.—Stark Calendars, Inc., a corporation, engaged in the 
business of selling and distributing calendar pads and stands therefor 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Stark Calendars, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its catalogs or on its letterheads or other printed matter of the 
words “Manufactured By” or the word “Manufacture” or “Manufac- 
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turers” either alone or in connection with any other word or words or 
in any way so as to import or imply that the said corporation makes: 
or manufactures the products offered for sale and sold by it in inter- 
state commerce, or that it actually owns and operates or directly and 
absolutely controls the factory in which said products are made or 
manufactured. The said corporation also agreed to cease and desist 
from the use of the phrase “Pat. appl’d. for” or of any other similar 
phrase or representation as a stamp or marking for its products, or 
any of them, when in fact no application for a patent on said product 
has been applied for. (Apr. 9, 1937.) 

1969. False and Misleading Brands or Labels—Hosiery.—Henry I. 
Martinat, an individual trading as Martinat Hosiery Mills, engaged 
in the business of manufacturing hosiery and in the sale and distribu- 
tion thereof in interstate commerce in competition with other indi- 
viduals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
wleged unfair methods of competition as set forth therein. 

Henry F. Martinat, in soliciting the sale of and selling his hosiery 
in interstate commerce, agreed to cease and desist from the use of 
the words “Pure Thread Silk Reinforced with Art Silk” as a mark, 
stamp, or brand for said hosiery which is not composed of silk, the 
product of the cocoon of the silkworm, and from the use of the word 
“silk” either alone or in connection or conjunction with any other 
word or words or any way so as to import or imply that the products 
to which said word or words refer are composed of silk; provided, 
that if said products are composed, in substantial part, of silk and in 
part, of a material or materials other than silk, and the word “silk” 
is used to describe such silk content, then in that case the word “silk” 
shall be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which the word 
“silk” is printed so as to indicate clearly that said products are not 
composed wholly of silk but are composed in part of a material or 
materials other than silk. (Apr. 9, 1937.) 

1970. False and Misleading Trade Name and Brands or Labels—Radio 
Dials— Eddie Manufacturing Co., a corporation, engaged in the man- 
ufacture of radio dials and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships hkewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Eddie Manufacturing Co., in soliciting the sale of and selling its 
radio dials in interstate commerce, agreed to cease and desist from 
the use as a trade name or brand for said dials of the word 
“Majestic” either alone or in connection or conjunction with the 
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words “Radio Corporation” or with any other word or words or in 
“any way so as to import or imply that said dials or the radio sets 
to which said dials are attached are products made or manufactured 
by Grigsby-Grunow Co. or its successor in business, Majestic Radio 
and Television Corp. of Chicago, Tll., when such is not the fact. 
(Apr. 12, 1937.) 

1971. False and Misleading Advertising—Correspondence Course.— 
Percy S. Lucas and Gerald A. Rice, copartners, trading under the 
firm name and style of Edison Electrical Schools, engaged in the 
preparation of a course of lessons in Diesel Engineering and Radio 
Engineering and in the sale and distribution of said course of in- 
struction in interstate commerce, in competition with other partner- 
ships, individuals, firms, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Percy S. Lucas and Gerald A. Rice, in soliciting the sale of and 
selling their courses of instruction in interstate commerce, agreed to 
cease and desist from the use of statements and representations, 
either in the head or in the body of their advertisements and their 
advertising matter importing or implying or which tend or may 
tend to confuse, mislead or deceive applicants for employment into 
the erroneous belief that the said copartners are in a position to 
offer employment or positions to men mechanically inclined; adver- 
Using their said business under the classification heading “Help 
Wanted—Men” or “Reliable Men Wanted” so as to import or imply 
that said copartners have positions open and available, when in 
fact. the purpose of said advertising is not to obtain “Men Help” 
but is for the purpose of enrolling students for a course of instruc- 
tion. The said copartners also agreed to cease and desist from using 
any method to obtain students by means of any other similar or 
misleading representations. (Apr. 13, 1937.) 

1972, False and Misleading Advertising—Hats and Caps——M. Epstein 
& Sons Co., Inc., a corporation, engaged in the sale and distribution 
of hats and caps in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

M. Epstein & Sons Co., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use of its printed matter or in any other way of the word “Manu- 
facturers” either alone or in connection or conjunction with any other 
word or words or in any way so as to import or imply that it makes 
or manufactures the products offered for sale and sold by it in inter- 
state commerce or that it actually owns and operates or directly and 
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absolutely controls the plant or factory wherein said products are 
made or manufactured. (Apr. 15, 1937.) 

1973. False and Misleading Advertising—Hosiery Preparation—G. M. 
Plate and R. J. Plate, copartners trading as The Plate Manufacturing 
Co., engaged in the business of manufacturing a powdered ammonia 
alum product and in the sale and distribution thereof, originally 
under the trade name “Kant-Run” but more recently and at present 
as “HoSaver,” in interstate commerce, in competition with other 
partnerships, firms, individuals, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

G. M. Plate and R. J. Plate, agreed, and each of them agreed, in 
soliciting the sale of and selling their product in interstate commerce, 
to cease and desist from the use of their advertisements and advertis- 
ing matter or in any way, of the statement or representation “Pro- 
tects lingerie and silk and rayon hose against runs, rips, snags, and 
breaks” or of any other statement or representation of similar mean- 
ing so as to import or imply that the use of said product, as a 
treatment for lingerie and hose will protect the same, that is to say 
will prevent runs, rips, snags, and/or breaks therein, when such is 
not the fact. (Apr. 15, 1937.) 

1974. False and Misleading Trade or Corporate Name and Advertising— 
Telephone Cabinets —H. O. Schmidt and R. C. Kruger, copartners trad- 
ing under the firm names “Delta Manufacturing Company” and 
“Delta Furniture Company,” engaged in the business of selling and 
distributing telephone cabinets in interstate commerce, in competition 
with other partnerships, individuals, firms, and corperations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

H. O. Schmidt and R. C. Kruger, agreed and each of them agreed 
to cease and desist from the use of the word “Manufacturing” as 
part of their trade name in connection with the offering for sale and 
selling their products in interstate commerce; and from the use of 
the words “Manufacturing” or “Factory” or “Manufacturer” or of the 
statement “We are specialists in building cabinets” or of any other 
word or words or statement of similar meaning, or of the pictorial 
representation of a factory building or a part thereof so as to import 
or imply that the said H. O. Schmidt and R. C. Kruger make or 
manufacture the products which they sell, or that they actually own 
and operate or directly and absolutely control the plant or factory 
in which said products are made or manufactured. The said co- 
partners also agreed to cease and desist from stating or representing 
that their products are made of “only the finest woods” or are made 
in their entirety of quartered oak, when such are not the facts. The 
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said copartners further agreed to cease and desist from the use in 
their printed or advertising matter of whatever character of what pur- 
port to be quoted representations from commendatory or testimoniat 
letters, when in fact said representations are not in all respects true 
and/or are not an exact repetition of the words as used in such letters. 
(Apr. 15, 1937.) 

1975. False and Misleading Advertising—Farm Machinery —Dunham 
Co., a corporation, engaged in the business of manufacturing farm 
machinery and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations, individuals, firms and 
partnerships hkewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Dunham Co., in soliciting the sale of and selling its products in 
interstate commerce, agreed to cease and desist from the use in its 
advertising matter of whatever character of statements or representa- 
tions to the effect that there are 450,000 Dunham machines in use 
throughout the world at the present time and/or that the said ma- 
chines work and rework 110,000,000 acres every year, when in fact 
said statements and representations are not properly based on accu- 
rately compiled facts. (Apr. 15, 1937.) 

1976. False and Misleading Trade Name and Brands or Labels—Shoes.— 
J.P. Smith Shoe Co., a corporation engaged in the business of manu- 
facturing shoes and in the sale and distribution thereof, in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

J. P. Smith Shoe Co., in soliciting the sale of and selling its shoes 
in interstate commerce, agreed to cease and desist from the use of 
the words “British Walkers” so as to import or imply that said 
shoes are of British origin or are made or manufactured in Great 
Britain. If the words “ British Walkers” are used as a trade name, 
brand, or label for said shoes, then in that case the said words, wher- 
ever appearing, shall be immediately accompanied by some other 
word or words printed in type equally conspicuous as that in which 
the words “ British Walkers” are printed so as to indicate clearly 
that said shoes are not of British origin or made or manufactured 
in Great Britain. (Apr. 15, 1937.) 

1977. False and Misleading Advertising—Battery Solution —Herbert 
R. Johnson, an individual trading as Johnson’s Battery Process Co., 
engaged in the business of manufacturing or compounding a battery 
solution and in the sale and distribution thereof under the trade 
designation “Johnson’s Battery Process” or “Johnson’s More 
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Power” in interstate commerce in competition with other individ- 
uals, firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Herbert R. Johnson, in offering for sale and selling his product 
designated “Johnson’s Battery Process” or “Johnson’s More-Power” 
in interstate commerce, agreed to cease and desist from the use in 
his advertisements and advertising matter or in any way of state- 
ments or representations to the effect that his product will counteract 
or defeat the corrosive elements of storage battery electrolyte, or 
will greatly prolong the useful life of new batteries by neutralizing 
the sulphuric acid in the solution, or will restore the efficiency of used 
batteries, or will remove sulphate from the plates, or will make bat- 
teries treated with the Process take a full charge in less time than 
before treatment, or will give batteries longer life and superior per- 
formance, when such are not the facts. The said Herbert R. Johnson 
also agreed to cease and desist from the use of the words “Automotive 
Test Laboratories of America” either alone or in conjunction with 
any other word or words on his so-called Certificates of Merit relat- 
ing to his product so as to import or imply that the said Automotive 
Test Laboratories of America is an accredited testing laboratory 
and/or that his product has been tested by such accredited labora- 
tory or in fact by any accredited testing laboratory, when such is 
not the fact. (Apr. 16, 1937.) 

1978. False and Misleading Brands or Labels—Rug and Carpet Cleaning 
Product.—Vapoo Products Co., Inc., a corporation, engaged in the 
business of manufacturing a product for use in cleaning of rugs and 
carpets and in the sale and distribution of said product under the 
trade designation “Vapoo” in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Vapoo Products Co., Inc., in soliciting the sale of and selling its 
product in interstate commerce, agreed to cease and desist from the 
use on the labels affixed to the containers of its product of the phrase 
“highest award 1934” or “Gold Seal Award Chicago 1934” in con- 
nection or conjunction with the words “Century of Progress Inter- 
national Exposition” so as to import or imply that the said product 
had received an award by the said Century of Progress International 
Exposition, when such is not the fact. (Apr. 26, 1987.) 

1979. False and Misleading Trade or Corporate Name and Advertising— 
Table Pads, Hot Dish Pads, ete—United Asbestos Pad Corp., a corpora- 
tion, engaged in the manufacture of table pads, iron stands, stove 
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and hot dish pads, and the like and in the sale and distribution of 
said products in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

United Asbestos Pad Corp., in offering for sale and selling its 
table pads in interstate commerce, agreed to cease and desist from 
the use in its advertising matter or otherwise of the words “Special 
sale” or the words “Half Price Sale” either independently or in 
connection or conjunction with the words “For three days only” or 
with any other word or words or in any way so as to import. or 
imply that the price at which said products are offered for sale is. 
other than the regular price at which said products are sold without 
limitation as to time in the usual course of trade. The said corpora- 
tion also agreed, in soliciting the sale of and selling its said products 
in interstate commerce, to cease and desist from the use of the word 
“Asbestos” as part of its corporate or trade name, and from the use 
of the word “Asbestos” in any way as descriptive of those of its 
products not composed of or made with asbestos; provided that if 
any of its products are made in substantial part with asbestos, and the 
word “Asbestos” is used as descriptive of such substantial part, then 
in that case the word “Asbestos” shall be prominently accompanied 
by some other word or words printed in type equally as conspicuous 
as that in which the word “Asbestos” is printed so as to indicate 
clearly that said products are not composed wholly of asbestos but 
are composed of a material or materials other than asbestos. Said 
corporation further agreed to cease and desist from the use of the 
word “Leather” either alone or in connection with “Art” or with any 
other word or words so as to import or imply that the pads to which 
said word or words refer are covered with leather, when such is not 
the fact. Said corporation also agreed to cease and desist from the 
use of the word “Reversible” as descriptive of its products which are 
not constructed and treated on both sides thereof so as properly to 
perform the requirements of a table pad regardless of which side of 
said pad is exposed. Said corporation still further agreed to cease 
and desist from the use of the words “Heat Proof,” “Liquid Proof,” 
“Warp Proof” as descriptive of its table pads which are not in fact 
proof against heat, liquids, and warping. (Apr. 26, 1987.) 

1980. False and Misleading Advertising—Radios, ete——Metropolitan 
Radio Co., Inc., a corporation, engaged in the business of selling 
-adio receiving sets and supplies at retail in commerce, as defined by 
the Federal Trade Commission Act, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Metropolitan Radio Co., Inc., in soliciting the sale of and selling its 
radio receiving sets in commerce, agreed to cease and desist from 
stating or representing in its advertising matter or in any other way 
that its radio sets have or had a designated “Regular Price” or 
“Former Price” or “Former List Price” when in fact the designated 
price is fictitious, much in excess of and/or other than the price at 
which said sets are or have been regularly or formerly sold in the 
usual course of trade. Said corporation also agreed to cease and 
desist from the use in its advertising or otherwise of the words “Half- 
Price Sale” or of any other words of similar meaning so as to Import 
or imply that the products to which said words refer are offered for 
sale at a price which it but one-half the price at which said products 
are sold in the usual course of trade, when such is not the fact. (Apr. 
26, 1937.) 

1981. False and Misleading Advertising—Bed Quilt Pieces and Designs.— 
Karl W. Lambooy is an individual, engaged in the business, under 
the name Robert Frank Needlework Supply Co., of manufacturing 
quilting pieces or patches and designs for making bed quilts and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition therein. 

Karl W. Lambooy, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from the use in his 
advertising matter of whatever character of statements in the form of 
testimonials or endorsements purportedly referring to his products, 
when in fact, such statements or purported testimonials or endorse- 
ments were not written or prepared by users of the products sold by 
the said Karl W. Lambooy and do not refer to the products of the said 
individual. The said Karl W. Lambooy also agreed to cease and desist 
from the use of the words “old, established firm” or of any other 
words of similar import as descriptive of the business conducted by 
him, when in fact such business is not an old established one. (Apr. 
29, 1937.) 

1982. False and Misleading Advertising—Women's Wearing Apparel.— 
Tailored Woman, Inc., a corporation, engaged in the sale and distri- 
bution of wearing apparel for women in interstate commerce, in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 


desist from the alleged unfair methods of competition as set forth 
therein. 
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Tailored Woman, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use In its advertisements and advertising matter or otherwise of the 
words “silk jersey” as descriptive of products not composed of silk, 
the product of the cocoon of the silkworm; and from the use of the 
word “silk” either alone or in connection or conjunction with any 
other word or words or in any way so as to import or imply that the 
products to which the said word or words refer are composed of silk, 
when such is not the fact. (Apr. 30, 1937.) 

1983. False and Misleading Advertising—Rings, etc—Bradley Boston, 
Inc., a corporation, engaged in the business of selling and distribut- 
ing rings and other jewelry in interstate commerce, in competition 
with other corporations, individuals, firms and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Bradley Boston, Inc., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in its advertising of whatever character of the words “Facsimile 
Diamond” as descriptive of products made of glass, and from the use 
of the word “Diamond” whether alone or in connection or conjunc- 
tion with the word “Facsimile” or the words “Blue-white” or with 
any other word or words so as to import or imply that the products 
to which said word or words refer are other than imitations of 
diamonds. The said corporation also agreed to cease and desist from 
the use in its advertising matter of the word “Free” in connection 
with its offer of products so as to import or imply that said products 
actually are given free or as a gratuity, when, in fact, said products 
are purchased and paid for. Said corporation further agreed to 
cease and desist from the use, in advertising or offering for sale and 
selling its products in interstate commerce, of prices purporting to be 
the customary prices at which its products are sold, but which are, 
in fact, fictitious and or in excess of the prices for which said prod- 
ucts are sold and intended to be sold in the usual course of trade. 
(May 3, 1937.) 

1984. False and Misleading Brands or Labels and Advertising Canned 
Dog and Cat Foods.—Boyd W. Doyle, an individual trading as Doyle 
Packing Co., engaged in the manufacture of canned dog and cat food 
and in the sale and distribution thereof in interstate commerce, in 
competition with other individuals, firms, partnerships, and corpora- 
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Boyd W. Doyle, in offering for sale and selling his Dog Food in 
interstate commerce, agreed to cease and desist from the use in his 
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advertising matter or on the labels affixed to said dog food of state- 
ments or representations to the effect that said dog food is a balanced 
diet or is all of one quality and is the highest-grade possible or 
that said product could not be improved upon even if double the price 
was charged or that said product is a result of 5 years of experience 
and hundreds of feeding tests or has been recommended or endorsed 
by leading veterinarians all over the country, or that it contains 75% 
protein and is fresh and wholesome, is not artificially colored, or that 
his said product is a scientific ration or a beef ration or ismade of beef 
by-products or that it does not contain horse meat when such are not 
the ‘facts. The said Boyd W. Doyle also agreed to cease and desist 
from the use on the labels affixed to his products, or any of them, of 
the replica of what purports to be an award in recognition of the 
quality or merit of said product, when in fact no such award has 
been made said product by any competent authority. (May 3, 1937.) 

1985. False and Misleading Advertising—Taffeta Products—Arnold, 
Constable & Co., Inc., a corporation, engaged in the business of 
operating a department store and in the sale and distribution of its 
merchandise in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Arnold, Constable & Co., Inc., in offering for sale and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising matter or otherwise of the words “Pure Dye 
Taffeta” as descriptive of those of its products which are not com- 
posed of silk, the product of the cocoon of the silk worm, and from 
the use of the words “Pure Dye” and of the word “Taffeta” or of 
either of the said word or words alone or in connection or conjune- 
tion with any other word or words or in any way so as to import 
or imply that the products to which the said word or words refer 
are composed of silk, when such is not the fact. (May 6, 1937.) 

1986. False and Misleading Brands or Labels and Advertising—Spectacle 
Frames.—John David Brock, an individual, trading under the names 
“Specialty Optical Company,” “Superior Optical Company” and 
“Kansas City Wholesale Optical Company,” engaged in the sale and 
distribution of spectacle frames, mountings and the like, in inter- 
state commerce, in competition with other individuals, firms, partner- 
ships, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

John David Brock, in soliciting the sale of and selling his spectacle 
frames in interstate commerce, agreed to cease and desist from the 
use in his advertising or as a stamp or marking for said frames of 
the term “14,5-12K.” either alone or in connection with the initials 


STIPULATIONS 1465 


“G. F.” or in any way, when in fact the gold content of said frames 
is other than 4 9-12K and/or assays other than 454999 fine gold or 
better; provided, if the gold content of but a part of said frames 
assays 454099 fine gold or better, and the term “14)/-12K” is used to 
describe such part, then in that case it shall be made clearly to appear 
that such term refers only to that part of said frames which assays 
as represented and that the remaining part or parts of said frames 
is not or are not referred to by said term. (May 10, 1937.) 

1987. False and Misleading Brands or Labels—Wax Crayons.—Joseph 
Dixon Crucible Co., a corporation, engaged in the manufacture of 
pencils, pressed crayons, penholders and pencil leads, and also en- 
gaged in the sale and distribution of wax crayons under the trade 
name “Gem” and “Educator” in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Joseph Dixon Crucible Co., in soliciting the sale of and selling its 
Wax crayons in interstate commerce, agreed to cease and desist from 
the use of the statement “Made in U.S. A. by Joseph Dixon Crucible 
Company of Jersey City, New Jersey” as a mark or brand for its said 
products when in fact the said Joseph Dixon Crucible Co. does not 
make said products; and from the use of the said statement or of 
any other statement of similar meaning so as to import or imply that 
the said Joseph Dixon Crucible Co. actually owns and operates or 
directly and absolutely controls the plant or factory in which said 
products are made or manufactured. (May 10, 1937.) 

1988. False and Misleading Advertising—Wearing Apparel— A. De 
Pinna Co., Inc., a corporation, engaged in the business of selling and 
distributing wearing apparel in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

A. De Pinna Co., Inc., in offering for sale and selling its products 
in interstate commerce, agreed to cease and desist from the use in its 
advertising matter or otherwise of the words “Silk Jersey” as descrip- 
tive of dresses which are not composed of silk, the product of the 
cocoon of the silkworm, and from the use of the word “Silk,” either 
alone or in connection or conjunction with any other word or words 
or in any way which directly asserts or imports or implies that the 
products to which said word or words refer are composed of silk, 
when such is not the fact. (May 10, 1987.) 

1989. Lottery Scheme—Candies.—I]linois Nut Products Co., a cor- 
poration, engaged in the business of manufacturing candies, and in 
the sale and distribution thereof in interstate commerce, in competi- 
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tion with other corporations, firms, individuals, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Illinois Nut Products Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use of any scheme, plan or method of sale or of promoting the sale 
of its candy products which involves the use of any gift enterprise, 
lottery or any scheme of chance whereby an article is given as a prize 
or premium for or in consideration of the purchase of any other 
article. (May 11, 1937.) 

1990, False and Misleading Advertising—Dresses—Aywon Dress Co., 
Inc., a corporation, engaged in the business of manufacturing gar- 
ments including ladies’ dresses, and in the sale and distribution 
thereof in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Aywon Dress Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its printed matter or in any other way of the word “Silk” 
either alone or in connection or conjunction with the word “jersey” or 
with any other word or words as descriptive of products not com- 
posed of silk, the product of the cocoon of the silkworm and from 
the use of the word “silk” in any way so as to import or imply that 
the products to which the said word or words refer are composed of 
silk, when such is not the fact. (May 12, 1937.) 

1991. False and Misleading Advertising—Wearing Apparel. Bonwit 
Teller, Inc., a corporation, engaged in the business of conducting a 
department store from which it sells and distributes merchandise in 
interstate commerce, in competition with other corporations, firms, 
individuals, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Bonwit Teller, Inc., in offering for sale and selling its products 
in interstate commerce, agreed to cease and desist from the use in its 
advertisements and advertising matter or otherwise of the word “silk” 
or “Satin” either alone or in connection or conjunction with the word 
“jersey” as descriptive of products not composed of silk, the product 
of the cocoon of the silkworm and from the use of the word “silk” 
or “crepe” or “satin” in any way so as to import or imply that the 
products to which the said word or words refer are composed of silk, 
when such is not the fact. (May 12, 1937.) 

1992. False and Misleading Advertising—Dresses and Umbrellas.— 
Franklin Shops, Inc., a corporation, engaged in the business of oper- 
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ating a department store and in the sale and distribution of merchan- 
cise in interstate commerce, in competition with other corporations, 
firms, individuals, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition set forth therein. 

Iranklin Shops, Inc., in offering for sale and selling its products 
in interstate commerce, agreed to cease and desist from the use in its 
advertising matter or otherwise of the words “Luxable Silk” as de- 
scriptive of dresses and of the words “Art Silk” as descriptive of the 
fabric of its umbrellas, when in fact said products are not composed 
of silk, the product of the cocoon of the silk worm. Said Franklin 
Shops, Inc. also agreed to cease and desist from the use of the word 
“Silk” either alone or in connection or conjunction with any other 
word or words or in any way so as to import or imply that the prod- 
ucts to which said word or words refer are Roppoged of silk, when 
such is not the fact. (May 13, 1987.) 

1993. False and Misleading Trade Name, Brands or Labels and Adver- 
tising—Hair Preparation.—Paul Thomas Schweyer, an individual trad- 
ing as Naturol Laboratories, engaged in the sale and distribution of 
a preparation to be used on the hair, in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Paul Thomas Schweyer, in soliciting the sale of and selling his 
preparation in interstate commerce, agreed to cease and desist from 
use of any and all statements and representations on the labels affixed 
to said preparation or in advertisements or advertising matter dis- 
tributed in interstate commerce, so as to import or imply that the said 
preparation, when used upon the hair, will restore such hair which 
has become gray, faded or’ streaked to its original or natural color 
whatever may have been its previous shade or color, or that the said 
product is not a dye and/or will not have harmful effects to the user 
thereof. The said Paul Thomas Schweyer also agreed to cease and 
desist from the use of the words “Naturol Laboratories” as and for 
a trade name, when in fact there are no such laboratories; and from 
the use of the word “laboratories” as part of or in connection with his 
trade name or in any other way so as to import or imply that the said 
individual actually owns and operates or directly and absolutely con- 
trols a place devoted to experimental study in a branch or branches of 
natural science or the application of scientific principles in the prepa- 
ration of his product or of any drugs and chemicals, when such is not 
the fact. (May 17, 1937.) 
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DIGEST OF FALSE, MISLEADING, AND FRAUDU- 
LENT ADVERTISING STIPULATIONS * 


01573. Vendor-Advertisers—Medicinal Preparation—Mrs. Mercy A. 
Summers and Mrs. Alice Ayling, copartners, doing business under 
the trade name of Summers Medical Co., South Bend, Ind., vendor- 
advertisers, were engaged in selling a preparation designated, Mrs. 
Summers’ Home Treatment, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing, directly or otherwise: 


{a@) That Mrs. Summers’ Home Treatment has brought joyous new health 
to thousands suffering bearing-down pains, headaches, dizziness, backaches, 
ovarian pains, pains in the adomen, ‘whites’, painful or irregular periods; 


(6) That Mrs. Summers’ Opaline Suppositories— 


1. Are unusually successful in reducing inflammation and congestion; 

2. Provide the desired relief to women who feel unfit for home duties and 
responsibilities, social pleasure, or daily employment ; 

3. Are productive of satisfactory results in cases of leucorrhoeal discharges 
resulting from inflamed or catarrhal conditions; 

4, Are beneficial in cases of pregnancy ; 

5. Are helpful when used after childbirth; or 

6. Have proved useful in aiding women to pass through the change of life; 

) 

1 


That Mrs. Summers’ W. O. K. Tablets— 


. Are helpful to young women during the transition stage from girlhood 
to womanhood; 
2. Improve the general health; 
3. Relieve nervousness; or 
4, Aid nature to establish the menstrual function ; 


(d) That Mrs. Summers’ W. O. K. Tablets— 


1. Are beneficial during pregnancy or in restoring strength afterward; or 
2. Relieve painful and nervous symptoms common to the menopause or 
change of life; 


(e) That the use of Mrs. Summers’ Home Treatment will prevent an op- 
eration or save life; 

(f) That $4.00 worth of Mrs. Summers’ Opaline Treatment will make, and 
keep, well a woman who had been an invalid for fifteen years, and spent many 
dollars for operations, and had abandoned hope of ever being well. (Dee. 1, 
19386.) 


1 Of the special board of investigation, with publishers, advertising agencies, broadcasters, 
and vendor-advertisers. Period covered is that of this volume, namely, Dec. 1, 1986, 
to May 81, 1937, inclusive. For digests of previous stipulations, see yols. 14 to 23 of 
Commission’s Decisions. 

For description of the creation and work of the special board, see vol. 14, p. 602, et seq. 
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01574. Vendor-Advertiser—Medicinal Preparation—R. E. Overell, an 
individual, doing business under the trade name of Copinol (6.1 
Los ie Calif., vendor-advertiser, was engaged in selling -a 
preparation desienated: Copinol, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing, directly or otherwise :— 


(a) That Copinol 


“Heals” catarrh, sinus or colds; 

. Quickly dissolves and eliminates mucous ; 
. Clears the nasal passages; 

. Reduces inflammation ; 

Normalizes the entire respiratory tract; 
. Will “stop” catarrh or sinus trouble; 
Reduces enlarged tonsils; or 

8. Gives positive results; 


AatPonweH 


(b) That Copinol is an absolutely new medical discovery that creates mag- 
ical results (Dec. 1, 1936.) 


01575. Vendor-Advertiser—Stationery.—Arrow Press, Inc., a corpora- 
tion, Minneapolis, Minn., vendor-advertiser, was engaged in selling 
a preparation designated, Printed Stationery, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce te 
cease and desist from representing, directly or otherwise: 


That it furnishes Hammermill Bond paper in orders for printed stationery 
at the same price as it does its cheaper grade of paper known as Arrow Bond 
paper. 


The respondent further agreed: 


(a) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more persons 
following respondent’s plan under normal. conditions in the due course of 
business ; 

(0) Not to make unmodified representations or claims of earnings in excess: 
of the average earnings of persons following respondent’s plan achieved under: 
normal conditions in the due course of business; 

(c) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to”, “as high as” or any equivalent expression any amount: 
in excess of what has actually been accomplished by one or more persons: 
following respondent’s plans under normal conditions in the due course of! 
business. (Dec. 1, 1936.) 


01576. Vendor-Advertisers — Medicinal Preparation. — George W. 
Thompson and Sherman H. Thompson, copartners, doing business 
under the firm name of The Redwood Perfume and Chemical Co., 
Eureka, Calif., vendor-advertisers, were engaged in selling a prepara- 
tion dee Redwood Inhalant, and agreed in soliciting the sale 


of and selling oe product in interstate commerce, to cease and desist! 
from representing, directly or otherwise: 
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(@) That REDWOOD INHALANT constitutes a competent treatment or an 
effective remedy for— 


1. Asthma, 12. Cancer, 
2. Hay fever, 13, Croup, 

3. Sinus trouble, 14. Coughs, 
4. Bronchial diseases, 15. Hiccups, 
5. Ringworm, 16, Ulcers, 

6. Poison Oak, 17. Stomach trouble, 
7. Poison Ivy, 18. Serofula, 
8. Running sores, 19. Eezema, 
9. Burns, 20. Catarrh, 
10. Itch, 21. Old sores, 
11, Tuberculosis, 22. Deafness; 


(6) That Redwood Inhalant will destroy all disease germs, or that it will 
constitute a competent treatment for, or prevent, practically every form of 
disease ; 

(c) That this preparation works like magic; 

(d) That the discovery of the merits of redwood chlorophyll is the greatest 
discovery of the scientific world ; 

(e) That redwood chlorophyll is the main ingredient of Redwood Inhalant; 

(f) That Redwood Inhalant will free the bronchial and nasal passages of 
germs; 

(g) That this preparation will prevent or remedy all infectious diseases ; 

(i) That Redwood Inhalant is a sure remedy or treatment for asthma; 

(i) That this product proves successful in every kind of bronchial trouble; 

(j) That this preparation will keep the system free from disease; 

(zk) That respondent’s preparation constitutes a competent treatment or an 
effective remedy for every skin disease; 

(1) That Redwood Inhalant has a phenol coefficient of 4.25; 

(m) That Redwood Inhalant is the master remedy of the age; 

(n) That this preparation is a competent treatment or an effective remedy for 
influenza or colds, or that it never fails to protect one against the germs of these 
diseases ; 

(o) That if one has a soreness in the throat, it is a certain indication that 
either a flu germ, or a cold germ, is working there, or that if allowed to remain 
one is sure to come down with a serious complication ; 

(p) That Redwood Inhalant prevents infection of wounds; 

(q) That Redwood Inhalant will free the head of sinus germs ; 

(r) That no remedy has ever been discovered that is anywhere nearly as 
effective in relieving a cough as Redwood Inhalant ; 

(s) That this preparation will destroy the germs causing stomach ulcers, 
or that it will heal the ulcers; 

(t) That Redwood Inhalant will be effective in the treatment of all forms 
of stomach trouble; 

(w) That this preparation is an effective remedy, or a competent treatment, 
for any kind of a sore, no matter how chronic; 

(vw) That this product is a competent treatment, or an effective remedy, for 
Pyorrhea, or that it will prevent such condition ; 

(w) That Redwood Inhalant will rid one of asthma, sinus trouble, or any 
other condition or disease; 

(v) That this product will restore nasal tissue to normal condition ; 

(y) That Redwood Inhalant will heal skin tissue ; 
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(2) That a drop of Redwood Inhalant in each nostril will promptly stop 
sneezing ; 4 

(aa) That Redwood Inhalant remoyes the cause of sinus trouble; 

(bb) That this preparation is now the only remedy known which will 
successfully relieve sinus trouble; 

(cc) That this product will stop a cough instantly, or at all; 

(dd) That Redwood Inhalant is highly recommended by famous physicians 
in the successful treatment of bronchial diseases ; 

(ee) That the germs of asthma and sinus trouble are beyond the reach of 
every kind of medicinal treatment ; 

(ff) That all diseases are caused by germs; 

(gg) That this preparation will stop the most chronic case of hiccups; 

(hh) That Redwood Inhalant would have saved the lives of hundreds of 
thousands of American Boys who died of influenza after the World War; 

(ii) That Redwood Inhalant will remove or prevent catarrh. (Dec. 2, 1936.) 


01577. Vendor-Advertiser—Artificial Teeth Dr. J. Hod Williams, an 
individual doing business under the trade name of the Hod Labo- 
ratories, Tampa, Fla., vendor-advertiser, was engaged in selling 
artificial teeth and agreed in soliciting the sale of and selling its 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That artificial teeth purchased by mail are better or are the only means 
to get your real individuality or to procure teeth exactly the way you want 
them ; 

(ob) That use of the 8 Point Suction Roofless Plate permits a correct Sense 
of taste as exists when in possession of natural teeth; 

(c) That respondent’s plates are constructed in a better way; 

(ad) That youthful expression can be restored by the use of artificial teeth 
purchased through the mails. (Dee. 2, 1936.) 

01578. Vendor-Advertiser—Skin Preparation.—S. Almkloy, an individ- 
ual doing business under the trade name of Almkloy’s Pharmacy, 
Cooperstown, N. Dak., vendor-advertiser, was engaged in selling 
Almklov’s X. E. M. Salve and Almklov’s Itch Specific and agreed in > 
soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That X. E. M. is a competent treatment for eczema; 

(bo) That Itch Specific is an effective treatment for itching, unless said 
representation be limited to indicate itching commonly known as scabies; 

(c) That Itch Specific and X. E. M. have succeeded in thousands of cases 
where every other treatment had failed after years of trial; 

(d) That X. E. M. Salve is the very best remedy for skin irritations, 
eruptions and sores. 

The respondent further agreed in soliciting the sale of his prod-. 
uct In interstate commerce, to cease and desist from— 

Representing, designating or labeling any of said products as “ITCH SPE.. 


CIFIC”, unless said representation, designation or label contains words} 
immediately following the words “ITCH SPECIFIC” in equally discernible: 
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type to indicate that the therapeutic properties of said preparation are limited 
to “itch” commonly known as scabies. (Dee. 3, 1936.) 


01579. Vendor-Advertiser—Beverage—Jay Clifford and Leonard 
Praeger, co-partners, operating under the firm name of North Amer- 
ican Mate Co., New York, N. Y., vendor-advertiser, was engaged in 
selling Angela Mate and agreed in soliciting the sale of and selling 
its said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Mate is a “Health” Tea; 

(b) That Angela Mate is endorsed by the Women’s Health Federation of 
America ; 

(c) That the North American Mate Company is an importer, or imports this 
tea, or is a “distributor” thereof, until such time as they do in fact import this 
Mate and/or are in fact “distributors”; 

(d) That this tea will make one a new person; 

(e) That Angela Mate has “vitalizing’ qualities, or increases vital powers; 

(f) That the tea has brought happiness to thousands of nervous, run-down 
people; 

(9) That the French Society of Hygiene of Paris says that Mate “sustains” 
the nervous and muscular system, and augments the system; 

(h) That Angela Mate will correct the cause of unhealthy nerves; 

(i) That Angela Mate is a laxative; 

(j) That this tea has food value; 

(k) That this product is a digestive; or that it will promote or increase 
assimilation ; 

(1) That Angela Mate is a preventive of rheumatism or that it combats 
obesity, except by satisfying hunger; 

(m) That Angela Mate “Cures” rheumatism, or any other disease ; 

(n) That this product constitutes a competent treatment or an effective 
remedy for— 


1, Anemia, 7. Insomnia, 

2. Rickets, 8. Aches and pains, 
3. Malnutrition, 9. Neurasthenia, 

4, Rheumatism, 10. Indigestion, or 
5. Stomach trouble. 11. Eye trouble; 

6. Nervous disorders, 


(o) That this tea is a solvent of uric acid, or that it eradicates uric acid 
from the system; 
(p) That the use of Angela Mate will make one a “rejuvenated” person ; 
(q) That Angela Mate stimulates ‘“‘all” bodily functions ; 
(r) That the President of the United States endorses the use of Mate; 
(s) That the use of Angela Mate will “banish” fatigue ; 
(t) That Angela Mate— 
1. Enriches the blood, or 
2. Favors the formation of haemoglobin. (Dec. 3, 1936.) 


01580. Vendor-Advertisers—Hair Tonic—James C. Marasco and 
Samuel R. Marasco, copartners, doing business as the Fertile Co., 
Washington, Pa., vendor-advertisers, were engaged in selling a prep- 
aration designated Fertile Scalp Tonic, and agreed in soliciting the 
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sale of and selling said product in interstate commerce, to cease and 
desist from representing, directly or otherwise: 


(a) That Fertile Scalp Tonic will give permanent relief for dryness and brit- 
tleness of the hair or that it will preserve permanent waves ; 

(b) That Fertile Scalp Tonic will act as a competent treatment or effective 
remedy for hair troubles, itching scalp or falling hair, unless limited to its 
cleansing agent; 

(c) That Fertile Scalp Tonic can be used as a dry shampoo; 

(d) That Fertile Scalp Tonic can be recommended for any type of alopecia ; 

(e) That Fertile Scalp Tonic will 


1. Stop hair loss; 

2. Stimulate new hair growth; 

8. Retard grayness; 

4, Preserve a wave; 

5. Normalize excess dryness or oiliness; 

6. Neutralize alkaline deposits remaining on the scalp after the usual 
soap and water shampoo. (Dec. 3, 1936.) 


01581. Vendor-Advertiser—Washing Fluid.—Suntex Chemical Co., a 
corporation, Philadephia, Pa., vendor-advertiser, was engaged in sell- 
ing a sodium hypochlorite designated Suntex, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That Suntex sterilizes ; 

(b) That Suntex disinfects, unless limited to indicate that said product is 
a disinfecting agent when used as directed; 

(c) That the use of Suntex for laundering purposes obviates the necessity 
for rubbing the clothes laundered. (Dee. 3, 1936.) 

01582. Vendor-Advertiser — Medicinal Preparation. — Aschenbach & 
Miller, Inc., a corporation, Philadelphia, Pa., vendor-advertiser, was 
engaged in selling Mason’s Cream of Olives Ointment, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That Mason’s Cream of Olives is an effective treatment for head, chest, 
and throat colds; 


(b) That Mason’s Cream of Olives penetrates or strikes at the seat of chest 
or head colds; 


(c) That Mason’s Cream of Olives has proven effective in combating colds; 


(d) That Mason’s Cream of Olives has been proven effective in cold pro- 
tection ; 


(e) That Mason’s Cream of Olives is sure to combat colds; 
(f) That Mason’s Cream of Olives is an effective treatment for catarrh, head 


colds, and skin diseases. (Dec. 7, 1936.) 

01583. Vendor-Advertiser—Medicinal Preparation—J. F. Hightower, 
an individual, trading as The Shumake Co., Forth Worth, Tex., ven- 
dor-advertiser, was engaged in selling a preparation designated Liq- 
uid Shumake, and agreed in soliciting the sale of and selling said 
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product in interstate commerce to cease and desist from representing 
directly or otherwise. 


(a) That the product is a competent treatment or an effective remedy for 
backache, dizziness, general broken down feeling, unless limited to the tempo- 
rary relief of such conditions when due to incontinence ; 

(b) That the product provides anything more than temporary relief from 
overactive kidneys; 

(c) That the product will “correct” or “offset” kidney “troubles” or kidney 
“disorders” ; 

(d) Inferentially or otherwise that the preparation will prevent any kidney 
ailment. (Dec. 7, 1936.) 


01584. Vendor-Advertiser—Cosmetics—D. W. Chapman, an individ- 
ual doing business under the trade name of The Eptol Co., Chicago, 
Ill., vendor-advertiser, was engaged in selling Eptol Beauty Cream; 
Eptol Hand Cream, Eptol Cleansing Cream, Maxwell’s Hair Tonic, 
Maxwell’s Skin Tone Lotion and Maxwell’s Almond Lotion, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 


EPTOL BEAUTY CREAM 


(a) That Eptol Beauty Cream will remove or prevent wrinkles, lines or 
erowsfeet ; ; 

(6) That Eptol Beauty Cream provides a new way to remove wrinkles. 

(c) That Eptol Beauty Cream lifts wrinkles right out leaving the skin smooth 
and lovely; 

(d) That Eptol Beauty Cream clears the complexion and makes radiant 
beauty ; 

(e) That Eptol Beauty Cream is a skin food and tissue builder; 

(f) That Eptol Beauty Cream will supply the skin tissue cells with the same 
basic elements as were formerly supplied by the body; 

(g) That Eptol Beauty Cream develops a firm, sound, healthy skin so that 
wrinkles and fine lines cannot appear; 

(h) That Eptol Beauty Cream will cause wrinkles to disappear within two 
weeks, or within any other specified period of time, or at all; 

(i) That Eptol Beauty Cream has no equal for removing wrinkles or that 
its use will enable a woman 67 years of age to have her face entirely free from 
wrinkles ; 

(j) That Eptol Beauty Cream is “so healing” ; 

(k) That Eptol Beauty Cream will remove pimples ; 

(1) That Eptol Beauty Cream is an effective treatment for Hezema ; 

(m) That Eptol Beauty Cream is an effective treatment for a “broken-out 
complexion” ; 

(n) That Eptol Beauty Cream goes deep into the tissues; 

(0) That only Eptol restores the appearance of youth to aged-looking skin; 

(p) That the use of Eptol Cleansing Cream will enable Eptol Beauty Cream 
to go deep into the tissues and make skin beauty ; 

(q) That Eptol Beauty Cream corrects blemishes and does not merely white- 
wash the skin and hide them, like so many other creams; 

(r) That Eptol Beauty Cream is quite superior to French or other imported 


creams; 
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(s) That Eptol Beauty Cream is more than just a foundation cream; 

(t) That Eptol Beauty Cream is a natural beautifier, positively unsurpassed 
as a skin cleanser and for restoring the youthful tint and loveliness to 
faded “muddy,” prematurely-aged, powder-ruined skin ; 


EPTOL HAND CREAM 


(a) That Eptol Hand Cream is healing or contains healing oils; 

(b) That Eptol Hand Cream leaves a thin, greaseless coating on the hands; 

(c) That Eptol Hand Cream is not sticky or greasy ; 

(d) That Eptol Hand Cream will make dry, red, rough and chapped hands 
satin smooth ; 


EPTOL CLEANSING CREAM 


(a) That Eptol Cleansing Cream goes deep into the skin, tissues or pores, 
to remove dirt; 
(b) That Eptol Cleansing Cream thoroughly cleans out the pores; 


MAXWELL HAIR TONIC 


That Maxwell Hair Tonic will prevent the loss of hair, cure dandruff regard- 
less of the cause, stimulate hair growth, or act as a tonic to the hair; 


MAXWELL SKIN TONE LOTION 


(a) That Maxwell Skin Tone Lotion is unequalled for whitening the skin 
and removing blemishes ; 

(bo) That Maxwell Skin Tone Lotion will cause tired, worn and lifeless 
complexions to vanish like magic; 


MAXWELL ALMOND LOTION 


(a) That Maxwell Almond Lotion heals inflamed, sore, chapped and cracked 
skin ; 

(0) That Maxwell Almond Lotion makes and keeps the skin as smeoth as 
velvet ; 

(c) That Maxwell Almond Lotion will keep the skin in perfect condition. 

The respondent further agreed in soliciting the sale of his product 
Maxwell Hair Tonic in interstate commerce to cease and desist from 
the use of the word Tonic as a part of the trade name of said product. 

The respondent hereby further agreed in soliciting the sale of his 
product Maxwell Skin Tone Lotion in interstate commerce to cease 
and desist from the use of the word Tone as a part of the trade name 
of said product. 

The respondent hereby further agreed in soliciting the sale of any 
and all of his cosmetics preparations in interstate commerce to cease 
and desist from representing that he has in his employ a beauty 
adviser or consultant by the name of Mary Maxwell, or any other 
person, for the purpose of advising his patrons and the public in the 
matters pertaining to beauty culture, unless and until such a person 
be so employed by him in truth and in fact. 

The respondent further agreed. 
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(a) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more persons fol- 
lowing respondent’s plans under normal conditions in the due course of business; 

(b) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of persons following respondent’s plans achieved under 
normal conditions in the due course of business; 

(ec) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to”, “as high as”, or any equivalent expression any amount 
in excess of what has actually been accomplished by one or more persons fol- 
lowing respondent’s plans under normal conditions in the due course of 
business. (Dec. 8, 1936.) 


01585. Vendor-Advertiser — Refrigerators. — Borg-Warner Corpora- 
tion, a corporation, Chicago, Ill., vendor-advertiser, was engaged in 
selling a product designated Norge Rollator Refrigerator and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That the tests of Norge refrigerators, conducted by Norge dealers, were 
all under the supervision of public officials; 

(b) That the benefits and savings of a Norge refrigerator are as great 
during cold winter months as in summer; 

(c) That the mechanism of the Norge Refrigerator has but three moving 
parts or improves with use unless such representations are limited to the 
moving parts of the Rollator alone. (Dec. 10, 1936.) 


01586. Vendor-Advertiser—Crucifix Ring—David R. Siegel, an indi- 
vidual trading as Bedevere Products Co., New York, N. Y., vendor- 
advertiser, was engaged in selling a Crucifix Ring, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That respondent’s Crucifix ring is the world’s most wondrous treasure 
guard ring; 

(b) That respondent’s Crucifix ring was created by a Spanish goldsmith ; 

(c) That respondent’s Crucifix ring is guaranteed 14-K gold shell unless said 
ring is composed of 14-K gold shell; 

(d) That respondent’s ring is responsible for the “good luck,” happiness, 
health or wellbeing of the purchaser. (Dec. 10, 1936.) 

01587. Vendor-Advertiser—Watches— Ear] Hall, an individual, doing 
business under the trade name of United Watch Co., Minneapolis, 
Minn., vendor-advertiser, was engaged in selling Watches, and agreed 
in soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(aw) Using the word “railroad” to advertise or describe certain of his watches 
which are not of the type possessing the accuracy and durability generally re- 
quired of watches used by railroad workers; 

(b) Using the word “jeweled” or any similar designation to indicate that 
certain watches advertised or described possess jewels or any given number 
of jewels when said watches do not contain jewels or the number of jewels 
indicated ; 
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(c) Representing that he gives a belt chain with each watch or leather strap 
bracelet with each wrist watch free as a special offer for 10 days or makes any 
special offer for any limited period of time or as a special inducement when 
such offers are not special offers nor limited to a particular period of time, but 
are available to all customers and at all times; 

(d) Using the words “gold plated” or “gold plate” or any similar designation 
or description to advertise or describe watches which have a plating of gold 
less than three one-thousandths of an inch in thickness on the outside, and one 
one-thousandth of an inch in thickness on the inside; 

(e) Representing that certain of his watches have gold numerals when said 
numerals are not composed of genuine gold; 

(f) Representing that certain of his watches have numerals “etchec ” thereon 
when said numerals are affixed thereto by a process other than “etching” ; 

(9g) Representing that certain of his watches have pictures of locomotives 
“engraved” on the back of their cases when said pictures are merely stamped 
thereon ; 

(h) Representing that his three-piece set consisting of a key case, cigarette 
case, and billfold are made of “genuine” leather, when they are composed of 
materials: other than genuine leather and from making any other claims or 
assertions of like import. 


The respondent further agreed to cease and desist froam— 


Offering for sale or selling in interstate commerce used, second-hand, rebuilt 
or reconditioned watches as and for new watches without distinctly, definitely, 
and clearly stating, setting out and informing customers and prospective cus- 
tomers, that such watches are used, second-hand, rebuilt, or reconditioned 
watches. (Dec. 10, 1936.) 


01588. Vendor-Advertiser—Cough Drops.—F & F Laboratories, a cor- 
poration, Chicago, Ill., vendor-advertiser, was engaged in selling 
F & F Cough Lozenges, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That F & F Cough Lozenges will rid, foil, banish, ward off, or arrest 
coughs, cause coughs to “scram”, quickly stop coughs, or constitute other than 
a palliative treatment for coughs; 

(b) That F & F Cough Lozenges will protect children from coughs; 

(c) That F & F Cough Lozenges are a competent treatment for colds or will 
“knock coids cold”, or ward off throat colds; 

(d) That F & F Cough Lozenges are a competent treatment for or will give: 
real relief from sore throat; 


(e) That F & F Cough Lozenges act instantly. (Dec. 10, 1936.) 

01589. Vendor-Advertiser—Medicinal Preparation—F. A. Stuart Co.,. 
a corporation, Marshall, Mich., vendor-advertiser, was engaged in 
selling a certain medicinal preparation designated Calcium Wafers, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


(a) That Calcium Wafers, or Stuart’s Laxative Compound, is a “treatment” 
for constipation ; 


STIPULATIONS 1479 


(bv) That Calcium Wafers, or Stuart’s Laxative Compound, is a relief for 
constipation, unless constipation qualified by the word “temporary” ; 

(c) That Calcium Wafers, or Stuart’s Laxative Compound, stimulates secre- 
tions which promote peristalsis; 

(d) That the use of Calcium Wafers, or Stuart’s Laxative Compound— 


. Clears the skin; 

. Brightens the eyes; 

. Renews old-time energy ; 

. Keeps the system in better shape; 

. Produces fine-textured skin; or 

6. Causes eyes to regain their sparkle; 


oom & be 


(e) That Calcium Wafers, or Stuart’s Laxative Compound, helps correct 
“faulty elimination”; 

(f) That Calcium Wafers, or Stuart’s Laxative Compound, taken internally, 
easily and effectively helps a sallow, blotchy, pimply complexion. 

Respondent further agreed in soliciting the sale of its product in 
interstate commerce, to cease and desist from— 

Using the names “Calcium Wafers” or “Calcium Wafer Compound” to desig- 
nate its product until such time as there may be sufficient calcium content, 
according to medical standards, to justify the designation. (Dec. 10, 1936.) 

01590. Vendor-Advertiser—Washing Fluid—Luigi Rosati, an indi- 
vidual, doing business under the trade name of Wonder Chemical 
Co., Bethlehem, Pa., vendor-advertiser, was engaged in selling a so- 
dium hypochlorite bleaching and washing solution designated 
Bleach-Ox, and agreed in soliciting the sale of and selling said prod- 
uct in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Bleach-Ox is a sterilizer or that it sterilizes; 

(b) That Bleach-Ox is a germicide; 

(c) That Bleach-Ox is a disinfectant unless specific instructions are given to 
indicate that the places or objects to be disinfected are previously cleansed be- 
fore application of the solution; 

(d) That Bleach-Ox is harmless. (Dec. 10, 1936.) 

01591. Vendor-Advertiser—Medicinal Preparations—I, Ralph Wein- 
stock, an individual, doing business under the trade name of The 
Thyrole Chemical Co., Philadelphia, Pa., vendor-advertiser, was 
engaged in selling certain medicinal preparations designated O. B. C. 
Capsules, “Amps” for cramps, and Thyrole Douche Powder, and 
agreed in soliciting the sale of and selling said products in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That the use of O. B. C. Capsules will— 

(1) Cause the user to “lose fat like magic”; 

(2) Restore youth; 

(83) Preserve health; or 

(4) Cause the user to lose any definite number of pounds; 
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(bv) That O. B. CG. Capsules is the sure, safe, pleasant, easy, modern method 
of slenderizing without exercise ; 

(c) That Amps for Cramps is a new prescription formula, or is beneficial 
in painful menstruation, headache, toothache, backache, rheumatic and neu- 
ralgic pains, muscular and chest pains, ete., without regard to the cause of 
these conditions ; 

(d) That Thyrole Douche Powder— 

(1) Promotes health; or 

(2) Is of great beneficial value to tender aching feet, insect bites, lvy 
poison, bumps, bruises, cuts, halitosis, bleeding gums, tooth extrac- 
tion, dandruff, etc. 


The respondent further agreed in soliciting the sale of his prod- 
uct in interstate commerce to cease and desist from using the word 
“Chemical” as a part of his trade name, or holding out the idea that 
he operates a Chemical Company until such time as the respondent 
actually operates a Chemical Company. 

The respondent further agreed in soliciting the sale of his product 
in interstate commerce, to cease and desist representing directly or 
otherwise that he or his company, is the “Manufacturer” of Proprie- 
taries and Fine Pharmaceuticals until such time as he actually manu- 
factures such Proprietaries and Fine Pharmaceuticals. (Dec. 10, 
1936. ) 

01592. Vendor-Advertiser—Mechanical Device—Home Diathermy Co., 
Inc., a corporation, New York, N. Y., vendor-advertiser, was engaged 
in selling a mechanical device designated Home Diathermy Instru- 
ment, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That the instrument will “eliminate” pain; 

(bo) That by use of the instrument, one can have “lasting” relief; 

(c) That the instrument will ‘free’ one of the “ravages” of neuritis, sciatica, 
arthritis, lumbago or rheumatism ; 

(d) That poisons or the improper elimination thereof are the basic cause of 
“most” disorders ; 

(e) That the instrument will “arrest”, “control”, or ‘“preyent advancement” 
of ailments caused by improper elimination ; 

(f) That the blood “lubricates” nerves, tissues, muscles or joints; 

(g) That the instrument “burns up” body poisons; 

(h) That the instrument is effective for low blood pressure; 

(i) Inferentially or otherwise that the instrument will cure or heal or “free” 
one from any ailment; 

(j) That the instrument will “rid” one of any ailment; 

(k) That the instrument will “restore” one to a normal or vigorous life; 


(1) That the instrument will “give you back your lost health”; 
(m) That the instrument increases: 


1. Oxidation, 3. Elimination of toxic poisons, 
2. Elimination of waste, 4. Nutrition; 
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(n) That the instrument, alone or in itself, affords a competent treatment 
or an effective remedy for arthritis, lumbago, bursitis, rheumatism, neuritis, 
sciatica, neuralgia, pneumonia or bronchitis unless limited to the relief of pain 
due to such conditions, or as an aid in the treatment thereof; 

(o) That the instrument in itself affords a competent treatment or an effec- 
tive remedy for asthma or hay-fever. (Dec. 11, 1936.) 


01593. Vendor-Advertiser—Breakfast Food.—Uncle Sam Breakfast 
Food Co., a corporation, Omaha, Nebr., vendor-advertiser, was en- 
gaged in selling Uncle Sam Laxative Breakfast Food, and agreed in 
soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That Uncle Sam Breakfast Food is 


1. The modern way of keeping regular; 

2. Rich in vitamins A or B; 

3. The natural enemy of constipation ; 

4. Better than a medicine; or is not a medicine; 

5. Everything that’s said about it; 

6. Good for a poor complexion caused by a sluggish system; 


(b) That Uncle Sam Breakfast Food 


1. Induces regularity ; 

2. Keeps illness away or promotes health ; 

3. Builds or sustains the body or builds strength ; 

4. Gives internal lubrication or promotes well being; 

5. Promotes digestion or adequate elimination of indigestible food; 
6. Works naturally and effectively ; 

(c) Generally that Uncle Sam Breakfast Food relieves a constipated condi- 
tion, or does so without weakening the digestive organ or causing dangerous 
after effects ; 

(d) That Uncle Sam Breakfast Food eaten regularly once or twice a day 
will relieve constipation in all cases; 

(e) That the use of Uncle Sam Breakfast Food would be of any material 
benefit when one feels 


1. Run down; 
2. No account ; 
3. Pepless ; 
4, Groggy ; 
5. Prone to suffer from indigestion ; 
(f) That Uncle Sam Breakfast Food combines two necessary foods namely 
whole wheat and flaxseed, for toning up the system or keeping one fit or alert; 
(g) Generally that one’s system needs roughage or lubricant in order to 
function properly ; 
(h) That the use of Uncle Sam Breakfast Food without medicines or diet 
will keep one fit ; 
(i) Inferentially that other laxative foods are habit forming or that Uncle 
Sam Breakfast Food is not so. (Dec. 11, 1986.) 


01594. Vendor-Advertiser—Exerciser—The American Athletic Ap- 
pliance Co., Inc., a corporation, Philadelphia, Pa., a vendor-advertiser, 
was engaged in selling an Iron Shoe Strength Builder, and agreed 
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in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That the “German Iron Shoe Muscle Builder” is: 


. The greatest exerciser made ; 

. The choice of champions ; 

. A smashing success ; 

. The emblem of power ; 

. The most novel, original or fascinating to strength or muscular 
development ; 

6. A marvelous strength builder ; 
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(b) That the users of the Iron Shoe have trebled their strength, added 
muscle to their arms, increased chest circumference, or broadened their shoulders 
to any specified extent within a specified time; or that there is no other muscle 
builder that can give half the results at so low a cost; 

(c) That said device: 


1. Quickly stimulates natural muscular growth; 

2. Packs each and every muscle with dynamic aggressive power ; 

3. Makes a man ag strong or stronger or more popular than the rest; 

4, Cannot be equaled ; 

5. Equals the “block” system as used by famous European strong men; 
6. Does what other forms of exercise cannot do; 

7. Puts power, steel and endurance into the muscles; 

8. Makes no feat of strength impossible; 


(d) That by the use of said device one would be enabled to: 


. See his muscles grow; 

. Pack a 16-inch arm in his sleeves; 

Get a 44-inch chest; 

. Watch his wrist thicken with steel-like sinew; 

Get the grip of a steel vise in each fist; 

. Fill himself with dynamic energy ; 

. Put the magic of muscle under the skin; 

. Duplicate the chain breaking or iron bending feats of Breitbart, Marx, 
Sandow, Moerki, Travis or Nordquist; 

. Get a pair of arms that will make him capable of red blooded deeds of 
man power; 

10. Have a 14-inch forearm or 16-inch bicep. 
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(e) That by the use of said device any one has: 


1. Increased his bodily weight any definite number of pounds; 

2. Added any definite number of inches to his chest or biceps; 

3. Added any specific number of inches to his arms, chest or thighs; 
(f) That said device is made to build: 


. Giant-like arms; 

. Wide powerful shoulders ; 
. Brawny back; 

. Tremendous chest; 
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That the use of said device compels: 


. Those stubborn muscles to grow that other methods cannot touch; 
. The waist to acquire a muscular appearance or the chest to deepen; 
. One’s legs to become muscularly symmetrical ; 


CE 
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(h) That by the use of said device one can get muscle or strength that will 
make it possible for him to: 


a 


Burst apart a chain fastened around the muscle of the arm ; 

Tear a deck of cards into quarters; 

Rip into pieces a telephone book; 

Break into halves an iron horseshoe; 

. Wrap an iron bar around the arm; 

Resist the pull of six men to break his grip; 

Drive a spike through a board with a blow of the fist; 

Lift a man over his head with one hand; 

Break apart a chain fastened around the chest with his chest expansion; 
10. Smash a rock with a blow of the fist; 


CHNAAKWN 


(i) That said device has new features not found on any other outfit ; 
(j) That the use of said device will enable one to: 


1. Treble his strength; 

2. Pack inches of powerful muscle all over his body; 
8. Build his arms to Herculean proportions; 

4. Get the shoulder spread of a Guardsman; 

5. Be strong from head to heels; 


(i) That any special offer is good for a limited time only unless withdrawn 
at the expiration of the time specified ; 

(1) That said device will develop new muscles to retain every atom of 
strength or give him power or endurance to spare. (Dec. 14, 1936.) 


01595. Vendor-Advertiser—Mineral Water Crystals—Loye Distribut- 
ing Co., a corporation, Wheeling, W. Va., vendor-advertiser, was en- 
gaged in selling Mineral Water Crystals designated Blue Bonnet 
Texas Crystals, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Blue Bonnet Texas Crystals are the finest crystals ever produced 
in the State of Texas; 

(bo) That Blue Bonnet Texas Crystals open up the gates to a happier, 
gayer life; 

(c) That Blue Bonnet Texas Crystals tone up the body ; 

(d) That Blue Bonnet Texas Crystals are a competent treatment for ail- 
ments due to faulty elimination or a sluggish system ; 

(e) That Blue Bonnet Texas Crystals will rid the body of poisons and 
impurities due to faulty elimination or a sluggish system that cause serious 
ailments ; 

(f) That Blue Bonnet Texas Crystals are a competent treatment for: 


Chronic Constipation, Nervous indigestion, 
Rheumatism, . Dyspepsia, 

Lumbago, Gastritis, 

Chronic Gall Bladder Disturbances, Sick headache, 

Arthritis, Sleepless nights, 

Colitis, That tired run-down feeling; 


High or low blood pressure, 


caused by faulty elimination or a sluggish system or otherwise; 
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(g) That doctors recommend Blue Bonnet Texas Crystals for sick and well, 
young and old; 

(lh) That Blue Bonnet Texas Crystals will fortify a well person’s system 
against serious ailments due to faulty elimination ; 

(i) That Blue Bonnet Texas Crystals are one of the greatest aids to nature 
ever discovered ; 

(j) That Blue Bonnet Texas Crystals are safe and harmless; 

(k) That Blue Bonnet Texas Crystals will keep the system free from 
poisons and impurities ; 

(1) That Blue Bonnet Texas Crystals obviate the necessity and expense of 
going to the State of Texas to partake of the natural mineral water ; 

(m) That Blue Bonnet Texas Crystals will bring back good health to the 
sufferer without waiting weeks to note an improyement in his condition ; 

(n) That the addition of Blue Bonnet Texas Crystals to drinking water will 
make the water pure; 

(o) That Blue Bonnet Texas Crystals contain all the necessary minerals 
required to aid nature in thoroughly cleansing the system and washing it clean 
of poisons; 

(p) That Blue Bonnet Texas Crystals contain eleven of the sixteen known 
minerals contained in the human body; 

(q) That Blue Bonnet Texas Crystals provide in the home the same natural 
mineral water as if taken direct from the well in Texas: 

(r) That Blue Bonnet Texas Crystals get rid of the cause of any ailment 
and get the system into normal condition. 

(s) That Blue Bonnet Texas Crystals supply the system with minerals 
necessary to build up resistance and ward off attacks of serious ailments. 
(Dec. 14, 1986.) 


01596. Vendor-Advertiser—Medicinal Preparation—John B. Arm- 
strong, M. D., an individual, operating under the trade name of 
Pink Ointment Co., Topeka, Kans., vendor-advertiser, was engaged 
in selling a certain product designated “Pink Ointment”, and agreed 
in soliciting the sale of and selling its said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Pink Ointment constitutes a competent treatment or an effective 
remedy for: 


1. Itching, 12. Ringworm. 

2. Skin irritations, 13. Boils, 

3. Pimples, 14. Carbuncles, 

4. Eezema, 15. Rosacia, 

5. Rash, 16. Poison oak, 

6. Skin Troubles. 17. Ivy, 

7. Athlete’s foot, 18. Varicose ulcers, 
8. Skin disease, 19. Gaulding, 

9, Seabies. 20. Ugly blemishes, 
10. Itch. 21. Skin infections, 


11. Soft Corn, 22. Germ-infected skin, 


unless specifically limited to its value in relieving such of them as are minor 


skin irritations or minor skin ailments, and then only when due to external 
causes ; 


(b) That this product will “rid,” “cure,” or “stop” any disease condition ; 
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(ec) That Pink Ointment is a competent treatment or an effective remedy for 
ingrown fingernails or toenails; 

(d@) That this ointment is “healing.” (Dec, 15, 1936.) 

01597. Vendor-Advertisers—Medicinal Preparation—Jacob C. Ger- 
nand and Stephen J. Barzso, co-partners trading as Myona Salve Co., 
Elmhurst, Ill., vendor-advertisers, were engaged in selling a medicinal 
preparation designated Myona Salve, and agreed in soliciting the sale 
of and selling its said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Myona Salve is a competent remedy in the treatment of eczema. 
acne, psoriasis, boils, carbuncles, poison ivy, barber’s itch or pimples; 

(b) That Myona Salve starts at the bottom or heals the sore outward ; 

(c) That Myona Salve will give “‘complete” relief ; 

(d) That by the use of Myona Salve the respondents heal every case of skin 
disease they undertake; or that any skin disease can be healed no matter how 
old, how bad or what one has tried before; 

(e) That Myona Salve relieves where other preparations have failed ; 

(7) That Myona Salve has healed thousands ; 

(g) That the use of Myona Salve has relieved, healed, or cured eczema, 
psoriasis or other skin diseases of long standing or which had existed for any 
definite or specified period of time, or at all; 

(h) That Myona Pile Salve is a competent, remedy in the treatment of piles 
or that it has healed many sufferers of piles. (Dec. 18, 1936.) 


01598. Vendor-Advertiser—Cosmetic.—Oakland Chemical Co., a cor- 
poration, New York, N. Y., vendor-advertiser, was engaged in selling 
a certain cosmetic designated Dioxogen Cream, and agreed in solicit- 
ing the sale of and selling its said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That Dioxogen Cream will “quickly” refine open pores, prevent sallow 
or muddy complexion, or give natural color to sallow or muddy complexions ; 

(ob) That Oxygen gives life to mankind, gives color to the rose, or is nature’s 
beautifier ; 

(c) That thousands of women who formerly suffered with muddy complexions 
rave about Dioxogen Cream; 

(d) That Dioxogen Cream “purifies” the pores so that they can close to normal 
size ; 

(e) That Dioxogen Cream will make any kind of facial sags, except muscular 
sags less noticeable ; 

(f) That Dioxogen Cream will prevent wrinkles or blotches, unless limited 
to superficial wrinkles and blotches, or that Dioxogen Cream will prevent 
blemishes and discolorations unless limited to transitory blemishes and discolora- 
tions due to external causes ; 

(g) That dread blemishes may be ayoided by the use of Dioxogen Cream, or 
that such cream provides the way to radiant skin health ; 

(h) That Dioxogen Cream will give dead looking skin fresh vitality ; 

(i) That Dioxogen Cream will cause the complexion to “clear up wonderfully,” 
or take on a soft, smooth radiance that is “definitely youthful” and “irresistibly 
lovely.” (Dec. 17, 1936.) 
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01599. Vendor-Advertiser—Medicinal Preparation—Camphorole, Inc., 
a corporation, Atlantic City, N. J., vendor-advertiser, was engaged 
in selling a certain medicinal preparation designated, Camphorole, and 
agreed in soliciting the sale of and selling its said product, in inter- 
state commerce, to cease and desist from representing directly or 
otherwise : 


(a) That Camphorole— 


(1) Is the best remedy for all foot troubles ; 
(2) Draws out pain; or 
(3) Reduces sweling ; 


(b) That Camphorole— 


(1) Is a valuable remedy for spasmodic croup ; 
(2) Cleanses out the breathing tubes; or 
(3) Enables the sufferer from croup to breathe easily ; 


(c) That Camphorole is a competent remedy in the treatment of asthma, 
tonsilitis, sinus trouble, catarrh or bronchitis ; 


(d@) That Camphorole— 


(1) Is a valuable aid to ease a cold in the head or a chest cold; 

(2) May prevent serious illness; 

(3) Penetrates the air passages of the nose and throat; 

(4) Relieves and soothes the inflamed lining of the nose and throat; or 
(5) Quickly, loosens up that sticky clinging phlegm ; 


(e) That Camphorole brings comforting relief from rheumatic aches and pains, 
stiff joints or neuritis ; 
(f) That Camphorole— 
(1) Is “deep penetrating” ; 
(2) Helps inflammation ; 
(3) Is a powerful analgesique ; 
(4) Eases pain “as if by magic”; or 
(5) Is an ideal treatment for muscular soreness, sprains and bruises; 


(g) That its soothing and penetrating benefits seem to “melt the trouble 
away.” (Dec. 17, 1986.) 


01600. Vendor-Advertiser—Medicinal Preparation.—Aurine Co., Inc., 
a corporation, Chicago, Il., vendor-advertiser, was engaged in selling 
a preparation designated, Ourine, and agreed in soliciting the sale of 
and selling its said product, in interstate commerce, to cease and desist 
from representing, directly or otherwise: 


(a) That Ourine is a competent treatment or effective remedy for actual or 
progressive deafness ; 

(6) That Ourine can be relied upon to relieve head noises, earaches, ringing 
or buzzing in the ears, unless these conditions are due to coagulated wax or some 
temporary septic condition ; 

(c) That Ourine is a truly remarkable scientific remedy ; 

(d@) That Ourine is a competent treatment or effective remedy for sensitive 
and tender ears and catarrh; 
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(e) That through the use of any given amount of Ourine or by any method of 
use or application, a person who, previous to its use could not hear, has, subse- 
quent to using Ourine, recovered the sense of hearing. (Dec. 17, 1936.) 


01601. Vendor-Advertiser—Medicinal Preparation—Kremola Co., a 
corporation, Chicago, Ill., vendor-advertiser, was engaged in selling a 
certain preparation designated, Freckle Ointment, and agreed in 
soliciting the sale of and selling its said product in interstate com- 
merce, to cease and desist from representing, directly or otherwise: 


(a) That Freckle Ointment will penetrate the surface skin, reaching that pig- 
mentation known as freckles, and with daily application cause them to be 
dispersed ; 

(6) That Freckle Ointment will rejuvenate the skin; 

(c) That Freckle Ointment is a “safe” freckle remover ; 

(d) That Freckle Ointment is an effective treatment for skin blemishes or 
skin problems; 

(e) That Freckle Ointment is an effective treatment for pimples unless such 
representations are limited to pimples confined to the outer layer of the skin; 

(7) That the effects produced by Freckle Ointment are permanent, by use of 
such terms as “banish” or otherwise. (Dec. 17. 1936.) 


01602. Vendor-Advertisers—Household Products—Charles W. Furst 
and Fred G. Thomas, copartners, doing business under the trade 
name of Furst & Thomas, Freeport, Ill., vendor-advertisers, were 
engaged in selling household products, and agreed in soliciting the 
sale of and selling their products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That exceptional men have made $75.00 and more a week; 

(6) That when one started in with the idea that he would work hard and 
give the business all he had in him for six to twelve months, that he will 
make over $10 to $15 a day profit by the end of the first year; or any other 
amount in excess of that actually earned by one of respondents’ agents under 
similar circumstances ; 

(c) That the McNess Fly Kilier was superior to any similar article at the 
time it was first added to the McNess Line, and that Mr. McNess discovered 
a manufacturing secret that made it possible to make a Fly Killer have 25— 
more fly killing power than most other kinds. (Dec. 22, 19386.) 

01603. Vendor-Advertisers—Publications—E. H. Brown and Harry 
Schneiderman, copartners, doing business under the trade name of 
American Book Mart, Chicago, Ill., vendor-advertisers, were engaged 
in selling two publications, designated “Illustrated Price Catalog of 
Old Books Wanted” and “American Book Mart’s Latest Price List 
of Old Books Wanted” and agreed in soliciting the sale of and selling 
its said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) By pictorial representation or otherwise that their catalog is huge, has 
other than a limp paper binding, or is profusely illustrated, until as a mat- 
ter of fact their catalog is printed in such manner as to justify such description ; 

(b) That the price list selling for ten cents is a “big” list; 
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(c) That a “fortune” or any considerable sum of money will be paid for 
books published as late as 1927; 

(d) That all kinds of old books are bought and big cash prices paid for them, 
inasmuch as only books of interest to collectors are bought ; 

(e) By direct statement or implication that the number of books which are 
regarded by it or collectors as having more than a nominal value, or for 
which more than a nominal amount is offered, are unlimited in number ; 

(f) By direct statement or implication that the respondents have paid any 
sum for a book which would be regarded as a “fortune” until such time as such 
a sum has actually been paid; 

(g) That the respondents’ company is the largest of its kind in the United 
States. (Dee. 22, 1936.) 


01604. Vendor-Advertiser—Medicinal Preparation—J. M. Naylor, an 
individual, operating under the trade names of Slendabalm Labora- 
tories, and 8. B. L. Laboratories, Salina, Kans., vendor-adyertiser, 
was engaged in selling a preparation designated “Slendabalm,” and 
agreed in soliciting the sale of and selling its said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That the preparation will enable one to “reduce just the part of the 
body that needs reducing ;” 

(b) That the preparation will “rid” one of double chins, large or fat ankles, 
fat hips, fat abdomen; 

(c) That the preparation will “reduce any part of the body which you desire 
reduced ;” 

(d@) That the preparation will give one a slim or youthful figure; 

(e) That the preparation is the “correct” way to reduce; 

(f) That the preparation will “prevent” wrinkles; 

(g) That the preparation will “dissolve” fat; 

(h) That use of the preparation will enable you to reduce to normal size; 

(1) That the preparation will cause fat to “melt away”; 

(j) That use of the preparation will enable one to “Keep that trim youth- 
ful figure” ; 

(k) That the preparation is a competent treatment or an effective remedy 
in effecting a reduction in weight; 

(1) That use of the preparation or any definite amount thereof will enable 
one to reduce any definite number of pounds or any definite measurement with- 
in any definite period of time; 

(m) That the preparation will bring one’s figure “back to the pleasing proper 
portions nature intended ;” 

(n) That use of the preparation will enable one to reduce “where you want 
to”. (Dec. 22, 1936.) 


01605. Vendor-Advertiser—Skin Preparations.—Hinze Ambrosia, Inc., 
a corporation, New York, N. Y., vendor-advertiser, was engaged 
in selling preparations designated Hinze Ambrosia Cleaner, Hinze 
Ambrosia Cream and Hinze Ambrosia Tightener, and agreed in 
soliciting the sale of and selling its said product in interstate commerce: 
to cease and desist from representing directly or otherwise: 
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(a) That the use of Ambrosia Cleanser alone or in combination with a diet 
constitutes a competent remedy in the treatment of pimples, blackheads or 
acne; 

(6b) That Ambrosia Cleanser— 


1. Alone prevents blackheads or blemishes; 

2. “Ends” blackheads, pimples or other skin problems or makes pores notice- 
ably finer ; 

3. Alone prevents infection or prevents the return or spread of pimples; 


(c) That Ambrosia Cleanser is a pore-deep solvent; 

(d) That Ambrosia Cleanser will bring oily skin eruptions and imbedded im- 
purities to the surface, or cause them to disappear ; 

(e) That Ambrosia Colloidal Cream penetrates the skin or prevents wrinkles, 
unless limited expressly and directly to tiny wrinkles due alone to dry skin; 

(f) That Ambrosia Tightener “closes” large pores, makes oily skin “normal”; 

(g) That the use of Ambrosia Tightener alone or in combination with Am- 
brosia Cleanser will enable one to get “rid” of large nose pores or blackheads ; 

(h) That examinations made by a New York doctor prove that Ambrosia treat- 
ments prevent blackheads or pimples, unless revised to indicate that such ex- 
aminations are merely some evidence that such treatments help to prevent such 
conditions. (Dec. 28, 1936.) 

01606. Vendor-Advertiser—Washing Solution—The Hilex Co., a cor- 
poration, St. Paul, Minn., vendor-advertiser, was engaged in selling 
a sodium hypochlorite washing and bleaching solution designated 
Hi-Lex, and agreed in soliciting the sale of and selling its said prod- 
uct in interstate commerce to cease and desist from representing di- 
rectly or otherwise: 

(a) That Hi-Lex 

1. Disinfects, unless directions are given the user to first cleanse the sur- 
face to be disinfected ; 

2. Remove stains unless specifically limited to most stains or certain indi- 
cated stains or words of similar limiting import ; 

3. Destroys odors unless the representation is limited to destruction of 
odors by application at the source of the odor or upon the object from 
which the odor emanates ; 

(ob) That Hi-Lex is materially helpful in removing organic matter ; 

(c) That Hi-Lex solves the modern housewife’s housekeeping problems ; 

(d) That Hi-Lex will cleanse woodwork instantly or restore enamel lustre 
without “rubbing”, as distinguished from “scrubbing”. (Dec. 29, 1936.) 

01607. Vendor-Advertiser—Medicinal Preparation.—G. W. Jones, doing 
business as The G. W. Jones Rattler Liniment Co., Sumner, Wash., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Jones’ Rattler Liniment and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That Jones’ Rattler Liniment is a competent treatment or effective remedy 
for simple headache, children’s minor bumps and bruises, insect bites, poison 


ivy, tired or aching feet, earache, or muscular aches and pains (unless quali- 
fied and limited to conditions arising from over use) ; 
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(b) That Jones’ Rattler Liniment “antiseptically” cleanses or is a competent 
treatment or effective remedy for any condition where the skin is broken; 
(c) That the use of Jones’ Rattler Liniment will: 


. Keep little ills from becoming serious ills ; 

. Reduce swelling; 

. Go right to the sore spot ; 

. “Kill” pain; 

. Effect “double action” ; 

. “Strike at your muscular pains”. (Dec. 29, 1936.) 

01608. Vendor-Advertiser—Medicinal Preparation—Mrs. E. M. Dyck, 
an individual doing business under the trade name of Amoid Labora- 
tories, Glendale, Calif., vendor-advertiser, was engaged in selling 
Amoid Tablets and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 
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(a) Amoid Tablets provide a competent or effective treatment for sinusitis ; 

(b) Amoid Tablets are produced from a specialist’s prescription developed 
by him in his own personal practice in treating sinusitis; 

(c) Amoid Tablets are developed as a result of a new understanding of 
medical science ; 

(d) Said ailment should be treated internally with Amoid Tablets; 

(e) Treatment of sinusitis should be directed to the Reticulo Endothelium 
instead of the mucous membrane ; 

(f) Amoid Tablets restore health and vigor to the Reticulo Endothelium 
and permanently relieve or cure sinusitis ; 

(g) Amoid Tablets get at the underlying basic cause of sinusitis; 

(h) Amoid Tablets are the first and only home treatment designed to get 
at the basic underlying causes of sinusitis; 

(i) Science has developed no treatment for sinusitis superior to Amoid Tablets; 

(j) The use of Amoid Tablets will avoid the necessity for sinusitis operations: 

(k) A six weeks treatment with Amoid Tablets will end the most obstinate 
ease of sinusitis ; 

(1) Amoid Tablets provide a home treatment for sinusitis comparable to the 
service of a specialist in his office. (Dee. 30, 1936.) 


01609. Vendor-Advertiser—Washing Fluid—William R. Dewhurst 
and Mary L. Dewhurst are copartners operating under the firm name 
of The Double DD Products Co., Wesleyville, Pa., vendor-advertiser, 
was engaged in selling a washing fluid designated Snowhite and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That when Snowhite is used stains are no longer stains, unless limited to 
removable stains and applied only to cotton and linen fabrics. 

(bo) That Snowhite contains no harmful ingredients ; 

(c)That Snowwhite is effective when used for hygienic purposes on nursery 
utensils, general household ware, refrigerators, toys, tile and enamel ware, furni- 


ture, linoleum, woodwork, etc., unless directions are given for first cleansing 
the surface of the article. (Dec, 30, 1986.) 
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01610. Vendor-Advertiser—Medicinal Preparation—R. J. Kleeves, 
D. M. Fletcher, and P. 8. Heeres are copartners operating under the 
firm name of Herington Co., Arlington, Calif., vendor-advertisers, 
were engaged in selling Herington Tablets and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That the use of Herington Tablets will relieve stubborn or chronic con- 
stipation or constipation in any form, unless the same is qualified and limited 
to its laxative or cathartic action; 

(6) That Herington Tablets offer “amazing” relief or are a splendid remedy ; 

(c) That the use of Herington Tablets will “rid” the body of poisonous waste 
material: 

(d) That Herington Tablets are a competent treatment or effective remedy 
for backache, toning up the system, aiding digestion, kidney disorders, rheuma- 
tism, stomach attacks, headaches, neuritis, gas pains, lack of appetite, dizzy 
spells, sciatica, biliousness, head pains, inflamed stomach or bloated condition. 
Dee. 30, 1936. 

01611. Vendor-Advertiser—Food Products.—Atlantic Macaroni Co., 
Inc., a corporation, Long Island City, N. Y., vendor-advertiser, was 
engaged in selling Caruso Spaghetti, Caruso Noodles and Pastina 
Caruso and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise : 

(a) That Caruso Spaghetti or Caruso Noodles contain Vitamins A, B, G, or 
E in sufficient quantities to be of substantial benefit ; 


(6) That Vitamin E is rare; 
(c) By inference or direct statement that Vitamin E is essential to normal 


nutrition ; 
(d) That Pastina Caruso is of benefit to persons who have weak stomachs 


or indigestion ; 

(e) That Caruso Spaghetti containg the vitamins necessary to a balanced diet. 
Dec. 31, 1936. 

01612. Vendor-Advertisers—Chinese Herb Tea.—Wong Sun and Louie 
Sun, copartners, operating under the firm name of Wong Sun Chinese 
Herb Co., Billings, Mont., vendor-advertisers, were engaged in selling 
Chinese Herb Tea, and agreed in soliciting the sale of and selling its 
said product in interstate commerce to cease and desist from rep- 
resenting directly or otherwise: 


(a) That Chinese Herbs have been used for centuries in curing ailments and 
promoting health ; 

(b) That herbs are the remedies of nature and science ; 

(c) That science proves herbs are rich in vitamins and organic minerals so 
necessary to health; 

(d) That Wong Sun has thousands of satisfied patrons who have received 
permanent relief from their ills by the Wong Sun method; 

(e) That Wong Sun has herbs for the relief of practically every known 


illness ; 
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(f) That thousands of sufferers are being helped by Wong Sun’s health 
restoring herbs; 

(g) That “our medicines are safe and reliable” ; : 

(h) That Chinese Herb Medicines have helped thousands to regain their 
health and “will do the same for you”; 

(i) That hundreds of people who have given up hope and as a last resort 
“took my medicines,” are now enjoying good health ; 

(j) That a sufferer from weeping eczema, who has taken medicine from sey- 
eral different doctors and used many salves and lotions with no results, has 
entirely recovered after taking Wong Sun’s Chinese Herb Medicines only a 
short time; 

(k) That “Wong Sun’s Medicines brought me good health” ; 

(1) That “Wong Sun’s Chinese Herb Medicines” have brought good health to 
one whose ailments have been diagnosed by several different doctors as bowel 
trouble, stomach trouble, ulcers, and heart trouble, and who has been oper- 
ated on for appendicitis and bladder trouble—without relief; 

(m) That Chinese Herb Medicines have brought health to many thousands 
of people for over 2,500 years; 

(n) That herbs have made it possible for many who were ill and not able 
to conduct their business to regain, not only their health, but their business 
as well; 

(o) That Wong Sun’s Chinese Herb Medicines are a competent remedy in the 
treatment of skin diseases, liver, kidney, stomach, bladder, bowel, heart or 
female trouble, rheumatism, nervous -disorders, influenza, pleurisy, weeping 
eczema, or bronchitis. (Jan. 4, 1937.) 


01613. Vendor-Advertiser—Medicinal Preparation—C. W. Allen, an 
individual operating under the trade name of J. P. Allen Medicine 
Co., St. Paul, Minn., vendor-advertiser, was engaged in selling 
Ulcerine (Ullerine) Salve, and agreed, in soliciting the sale of and 
selling said product in interstate commerce, to cease and desist from 
representing directly or otherwise: 

(a) That Ulcerine (Ulerine) Salve, since 1869, has healed more old sores 
than all other salves combined; 

(0b) That Ulcerine (Ullerine) Salve will cleanse more thoroughly than soap 


and water and will keep down bad odor; 
(c) That Uleerine (Ullerine) Salve 


1. Is the most powerful salve known; 

2. Heals sores from the bottom up; 

3. Draws out the poisons from sores; or 

4. Is a protective, antipruritic ointment. (Jan. 4, 1937.) 

01614. Vendor-Advertiser—Medicinal Preparations—James E. John- 
son, an individual trading as Johnson Bros. Medicine and Chemical 
Co., Chicago, Hl., vendor-advertiser, was engaged in selling certain 
medicinal preparations designated Johnson’s Herb Medicines, and 
agreed, in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or other- 
wise: 

(a) That Johnson’s Herb of Everlasting is a competent treatment or effective 
remedy for rheumatism and swollen aching joints; 
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(6) That Johnson's 8-in-1 Cough Syrup is a competent treatment or effective 
remedy for bronchial coughs, colds, weak lungs and hay fever; 

(c) That Johnson’s Sasparilla Fall and Spring Tonic is a competent treat- 
ment or effective remedy for weak men and women, bad nerves, dyspepsia, 
purifying the blood and building all run down conditions of the body; 

(d) That Johnson’s Polk Root Medicine Compound is a general medicine or 
a competent treatment or effective remedy for such forms of rheumatism and 
chronic ailments as arise from an impoverished condition of the blood, or for 
bad kidneys, bladder strain or “weakness”; 

(e) That Johnson’s Herb Remedy No. 649 gives vim and vigor to weak men 
and women; or is a competent treatment or effective remedy for weak back, 
kidney and liver complaints, tired and run down feelings, biliousness, indiges- 
tion, headache, nervousness, lost vitality or constipation ; 

(f) That Johnson’s Polk Root Tonic is a competent treatment and effective 
remedy for blood, liver, kidney, or “weakness” ; 

(g) That Johnson’s Stomach Remedy is a competent treatment and effective 
remedy for indigestion, gastritis, dyspepsia, constipation, bad nerves or 
“Weakness” ; 

(h) That Johnson’s Medicine Company’s medicines are homeopathic; 

(i) That Johnson’s Medicine Company offers Nature’s remedy for human 
ills and never fails to cure; 

(j) That Johnson’s Herb Remedy No. 654 is a competent treatment or effec- 
tive remedy for strains; 

(zk) That Johnson’s Polk Root Tonic No. 553 is a competent treatment or 
effective remedy for diseases of the blood, liver, kidney or ‘‘weakness” ; 

(1) That Johnson’s Black Boot Tonic for Women, No. 226, is a competent 
treatment or effective remedy for bad stomach or “weakness” ; 

(m) That Johnson’s No. 1105 is a competent treatment or effective remedy for 
rheumatism, swollen aching joints or skin diseases; 

(nx) That Johnson’s No. 139 is a competent treatment or effective remedy for 
asthma, shortness of breath or diseases of the lungs; 

(o) That Johnson’s No. 1 is a competent treatment or effective remedy for 
indigestion, gastritis or constipation ; 

(p) That Johnson’s Remedy No. 3 is a competent treatment or effective 
remedy for sore and weak eyes; 

(q) That Johnson’s Remedy No. 116 is a competent treatment or effective 
remedy ror high blood pressure or weak heart ; 

(r) That Johnson’s Remedy No. 2 is a competent treatment or effective remedy 
for sore feet and weak limbs, or a pain killer for swollen, aching joints, 
neuralgia and headaches; 

(s) That Johnson’s Remedy No. 666 is a competent treatment or effective 
remedy for bad nerves, pains, cramps or bad heart, pyorrhea, bad tonsils, or 
throat trouble; 

(t) That Johnson’s Remedy No. 3833 is a competent treatment or effective 
remedy for piles, bad stomach, gall stones or tape worm; 

(uw) That Johnson’s Wild Cherry Tonic No. 446 is a competent treatment or 
effective remedy for whooping coughs, colds, bronchial cough or asthma ; 

(v) That Johnson’s Remedy No. 649 is a competent treatment or effective 
remedy for weak men and women or lost vitality. (Jan. 4, 1937.) 


01615. Vendor-Advertisers—Skin Powder.—Eva Hopkins and F, F. 
Hopkins, copartners, trading as The House of Hopkins, Shenandoah, 
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Ia., vendors-advertisers, were engaged in selling Eva Hopkins Marvel 
Graeme Powder and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise : 

(a) That Eva Hopkins Marvel Creme Powder will protect the skin from 
the effects of sun, wind, dust, and weathering, or give absolute protection to the 
skin, or offers a guarantee against cold, heat, and wind; 

(b) That Eva Hopkins Marvel Creme Powder gives greater protection to 


the skin than any other similar product; 
(c) That Eva Hopkins Marvel Creme Powder: 


1. Refines the pores; 
2. Brings youth to the skin; 
8. Heals. (Jan. 5, 1937.) 

01616. Vendor-Advertiser—Medicinal Preparation—General Drug Co., 
a corporation, New York, N. Y., vendor-advertiser, was engaged in 
selling a preparation designated Midol and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That Midol offers lasting relief or freedom from regular pains or that 
it will ufford more than temporary relief in such conditions ; 

(vb) That Midol is a special medicine or that it is recommended for menstrual 
pains by specialists ; 

(c) That Midol is safe; 

(ad) That the results produced by Midol are permanent or lasting. (Jan. 
7. 1987.) 

01617. Vendor-Advertiser—Medicinal Preparation—Melodine Products 
Corp., a corporation, Los Angeles, Calif., vendor-advertiser, was en- 
gaged in selling a certain medicinal preparation designated Sino-Dine 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


(a) That Sino-Dine drains sinuses; 
(0) That Sino-Dine— 


1. Will end agony of infected sinuses, mucous discharges, or nasal irrita- 
tions; 

2. Will sterilize infected areas; 

8. Will drain clogged passages; or 

4. Will shrink inflamed tissues; 


(c) That Sino-Dine— 


1. Releases powerful, antiseptic, soothing oils and vapors; or 
2. Gives quick comfort and lasting relief; 


(d) That Sino-Dine’s germ-destroying, healing ingredients penetrate infected 
parts; 
(e) That Sino-Dine— 


1. Is a scientific product of the highest order; or 
2. Will accomplish lasting results; 
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(f) That Sino-Dine— 


1. Contains the best soothing, healing ingredients, recognized by leading 
medical authorities and effective in the treatment of nasal and sinal 
disturbances ; 

2. Is a truly great remedy, capable of getting results far beyond expecta- 
tions; or 

3. Gets at the root of the trouble and really goes to work; 


(g) That Sino-Dine brings relief after all hope has been given up; 
(h) That Sino-Dine— 


1, Attacks infection; 
2. Reduces inflamed condition; or 
3. Penetrates toward the seat of the trouble; 


(i) That Sino-Dine is beneficial in relieving the spasms caused by hay fever; 

(j) That Sino-Dine gives quick relief to irritations from catarrh; 

(kK) That, in distress caused by head colds, the application of Sino-Dine in 
each nostril means striking straight at the heart of the germ army; 

(1) That Sino-Dine releases one of the most effective germ-destroying agents 
known to medical science; 

(m) That Sino-Dine will, if used early enough, ward off attack from head 
cold. (Jan. 7, 1937.) 


01618. Vendor-Advertiser—Feminine Hygiene Preparations—C. B. 
Jordan, an individual operating under the trade names of The 
Jordan Co. and The Q. T. Products Co., Los Angeles, Calif., vendor- 
advertiser, was engaged in selling various feminine hygiene prepara- 
tions designated Q. T. Antiseptic Powder, Q. T. Douche Powder, 
Q. T. Jelly, Q. T. Vaginal Cones, and Q. T. Diaphragm, and agreed 
in soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) By direct statement, implication or suggestion, that any one of the 
respondent’s products or any combination of them will act as a contraceptive, 
unless such representations are qualified so as to explain fully that said prod- 
uct or products may be ineffective because of the difficulty in application, the 
improbability of properly adjusting the diaphragm or rubber cap without the 
aid of a physician, the uncertainty in obstructing the opening through the 
cervix and of covering the entire surface of the vaginal tract ; 

(b) That the respondent’s products have replaced ineffective or dangerous 
methods of feminine hygiene with scientific methods ; 

(c) That any of said products or any combination thereof— 


. Is recommended, tested or proven by thousands of women everywhere ; 

. Solves personal hygiene problems; 

. Is efficient, or powerful ; 

Is the most modern or most scientific method of vaginal cleanliness 
known to medical science; 

Will penetrate deep into the many folds and crevices of the vaginal 
tTACUS 

. Will prevent disastrous errors ; 

. Is a secret from Germany ; 

Was revealed to America by the highest medical authorities ; 

Is internationally recognized by pharmaceutical laboratories ; 
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10. Is the standard of the world; 
11. Is the original preparation for feminine hygiene ; 
12. Is dependable ; 


(d) That women depend upon Q. T. Vaginal Jelly for the ultimate in femi- 
nine hygiene, or that it is used by millions of women ; 

(e) That respondent’s Q. T. measuring applicator eliminates guesswork or 
is a necessary requisite for feminine hygiene accuracy or efficiency ; 

(f) That the Q. T. Diaphragm and Jelly method is “the correct method” ; 

(g) That if used before retiring the action of Q. T. Products continues for 
hours or all night; 

(h) That the use of said products will result in joy or peace of mind; 

(i) That there is no possibility of respondent’s diaphragm not fitting properly ; 

(j) That the use of respondent’s products will— 


1. Enable a woman to live a full normal life; or 
2. Dispel fear, reluctance or irritability ; 


(k) That feminine hygiene methods practiced in the past have wrecked the 
health or nerves of women. (Jan. 11, 1937.) 


01619. Vendor-Advertisers—Medicinal Preparation.—R. C. McBride, an 
individual doing business as The K—O-Kol Co., Glendale, Calif.; 
F. T. Stevenson, an individual doing business as the East K-O-Kol 
Co., West Chester, Pa., vendor-advertisers, were engaged in selling 
a product designated Kolokay Powder, and agreed in soliciting the 
sale of and selling its said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That Kolokay is a competent remedy in the treatment of colitis or that 
it constitutes more than palliative relief for colitis due to faulty diet, over- 
acidity or constipation ; 

(0) That Kolokay is a competent remedy in the treatment of any of the fol- 
lowing conditions: 


1. Intestinal fermentation or excess acidity, unless limited to gastric or 
intestinal hyperacidity ; 

. Constipation unless limited to temporary relief; 

. Diarrhoea ; 

Ptosis ; 

. Spasticity of the intestines; 

Sea sickness ; 

Colitis ; 

. Nausea ; 

Biliousness ; 

. Gastric ulcers, unless limited to palliative relief; 

Arthritis ; 

Stomach disorders, unless limited to temporary relief from sour stomach ; 

. Intestinal disorders or colon trouble, unless limited to constipation or 
to hyperacidity ; 
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(c) That any definite or specified percentage of human ills may be traced 
to improper functioning of the stomach, intestines or colon; 

(d) That Kolokay is a scientifically compounded formula or that it will 
cleanse the stomach of poisonous waste matter or bacteria; 

(e) That thousands (or any specified number) of people bave found Kolokay 
to be an effective treatment for the diseases mentioned ; 
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(7) That Kolokay or any of its ingredients has been used by specialists or 
physicians in the treatment of colitis, stomach or intestinal disorders; 

(g) By inference or direct statement that Kolokay does not contain a 
cathartic; 

(h) That any benefits resulting from the use of Kolokay will be permanent 
or lasting; 

(i) That Kolokay 


1. Reaches the roots of any trouble; 

. Neutralizes mucous; 

. Restores organs to their normal state; 

. Restores normal movements of the colon; 

. Will eliminate gas from the stomach; 

. Will heal the linings of the stomach, intestines or colon; 
Checks absorption of poison by the blood stream; 

. Will restore tone or vigor to the bowel walls; 


iw) 
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(j) That the constituents of Kolokay have been used in India or in Asiatic 
Cholora cases; 
(k) That Kolokay is more efficient than sodium bicarbonate. (Jan. 11, 1937.) 


01620. Vendor-Advertiser—Grape Juice—Welch Grape Juice Co., a 
corporation, Westfield, N. Y., vendor-advertiser, was engaged in 
selling Welch’s Grape Juice, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) Inferentially or otherwise that respondent’s product is a “cure” for ex- 
cess weight; 

(b) That the product alone or in connection with any system of exercises 
and diet will enable one to “control” one’s weight ; 

(c) That excess poundage ‘melts away” by use of the product; 

(d) That the product will “correct” acidosis; 

(e) That use of the product will enable one to “regain” one’s “youthful 
figure” ; 

(f) That use of the product will “keep fatigue or fat away”; 

(g) That the product “restores” natural color to one’s cheeks; 

(h) That the sugar in the product “burns up” fat; 

(i) That the product “protects against” anemia ; 

(j) That the product is “the only” grape juice that is “certified” pure and 
pasteurized ; 

(k) That the product acts as “a remarkably effective builder of red blood 
pigment” ; 

(1) That use of the product will enable one to reduce “the right amount” ; 

(m) That the product will “banish” excess weight ; 

(m) That the use of the product will enable one to “say goodbye to fat 
forever”; 

(0) That by use of the product alone or in connection with a diet one will 
“cet MdaOLetats 

(p) That use of the product will enable one to reduce to normal weight or 
that use of the product or any definite amount thereof will enable one to reduce 
any definite number of pounds within any definite period of time. (Jan. 11, 


1937.) 
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01621. Vendor-Advertiser—Hair Dye—Anna L. Austin, an individual 
doing business under the trade name of Prof. John H. Austin, Los 
Angeles, Calif., vendor-advertiser, was engaged in selling an applica- 
tion for the hair designated Co-Lo, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Co-Lo 


1. It is a scientific preparation ; 
2. Was “discovered” by Prof. John H. Austin; 
3. Will restore gray hair to lustrous shades of blonde, brown or black; or 
4. Will restore gray hair to its natural color; 
(b) That Co-Lo is not “just another preparation” but a scientific discovery ; 
(c) That Co-Lo positively restores gray hair to its original color; 
(d) That Co-Lo involves a new process and is a modern scientific advance 
over chemical dyes and henna mixtures; 
(e) That Co-Lo develops again the original shade, whether black, blonde or 
auburn ; 
(f) That Co-Lo 


1. Is a “hair restorer’; or 
2. Is a “hair color restorer”. (Jan. 11, 1937.) 

01622. Vendor-Advertiser—Medicinal Preparation—J. C. Kenyon, an 
individual, doing business as J. C. Kenyon, Druggist, Owego, N. Y., 
vendor-advertiser, was engaged in selling a certain medicinal prepa- 
ration designated Kenyon’s Tablets, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That Kenyon’s Tablets— 


(1) Are a remedy for rheumatism, arthritis, or neuritis, 

(2) Will relieve lameness or severe pain, 

(3) Will give glorious relief from pain and lameness, 

(4) Are relieving thousands of people from pain and lameness; 

(0) That one need not suffer any longer, or can be cured; 

(c) That Kenyon’s Laxative Pills are sent free with a purchase of Kenyon’s 
Tablets, when in fact a price therefor is included in the charge for Kenyon’s 
Tablets. (Jan. 11, 1937.) 

01623. Vendor-Advertiser—Food Product.—J. T.’s Flat Wheat Co., a 
corporation, trading as, Dr. Tuliglowicz & Sons, Flat Wheat Co., 
and Joseph Tuliglowicz & Sons, Newark, N. J., vendor-advertiser, 
was engaged in selling J. T.’s Flat Wheat and agreed in soliciting the 
sale of and selling its said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That any vitamin or combination of vitamins is more important or more 
essential to the diet or for “good health” than any other vitamin or combina- 
tion of vitamins when such statement is not supported by scientific facts ; 

(b) That any certain vitamin is essential or necessary to the human diet 
when such statement is not supported by scientific facts; 
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(c) Inferentially or otherwise that the Product contains all of the minerals 
or vitamins for “building sound teeth and bones” or for “normal” growth; 

(d) That the product is “unequalled” for “building energy and health ;” 

(e) That the product is a competent treatment or an effective remedy for 
indigestion or constipation; 

(f) That the product is “body building” or “pep giving” (Jan. 12, 1937.) 


01624. Vendor-Advertiser—Novelties, ete—Fireside Industries, Inc., 
a corporation, Adrian, Mich., vendor-advertiser, was engaged in sell- 
ing Novelties and Home Study Course in the Decoration of Novel- 
ties, and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise : 


(a) That a customer “has at his command all of Fireside’s tremendous re- 
sources for his or her benefit” ; 

(6) That respondent has agents or counsellors in Burope, unless and until 
such is a fact; 

(c) That respondent’s plan ‘assures your success” or that “you cannot fail’; 

(d@) That respondent gives a Warranty backed by a “gold” bond; 

(e) That respondent is a “Guild”, or that it is an “Association” of persons; 

(f) Inferentially or otherwise, that respondent purchases articies from its 
customers, or that it acts as their sales agent; 

(g) That respondent guarantees “everything” or “success”. (Jan, 12, 1937.) 


01625. Vendor-Advertiser—Medicinal Preparation.—B. M. Keene and 
B. M. Keene, Jr., copartners, doing business under the trade names 
of The Keene Drug Co., The Keene Pharmacal Co., and the B. M. 
Keene Co., Indianapolis, Ind., vendor-advertisers, were engaged in 
selling Keene’s Wintergreen Tablets and Bilezyme Tablets, and 
agreed in soliciting the sale of and selling its said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


Keene’s Wintergreen Tablets: 


(a) Using the word Wintergreen to describe or designate any tablet in 
which wintergreen is not the dominant ingredient ; 

(b) Representing that the wintergreen in Keene’s Wintergreen Tablets 
will afford relief from the pain and discomfort due to Rheumatic 
Pains, Muscular Lumbago and kindred ailnents ; 

(c) Representing that there is sufficient wintergreen in Keene’s Winter- 
green Tablets to be highly efficacious or active as a highly valuable 
analgesic to produce therapeutic action for the relief of pain either 
alone or in combination with other drugs; 

(d) Representing that Keene’s Wintergreen Tablets will give “positive” 
relief from rheumatic pains and muscular lumbago ; 

(e) Representing that Keene’s Wintergreen Tablets are “absolutely guaran- 
teed” or are a guaranteed remedy for the relief or cure of any 
ailment; 

(f) Representing that Keene’s Wintergreen Tablets are “ouaranteed” to 
give positive relief from rheumatism, neuritis, aches and pains; 

(g) Representing that Keene’s Wintergreen Tablets will quickly relieve 
muscular lumbago ; 
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(h) Representing that rheumatism and neuritis respond quickly to Keene’s 
Wintergreen Tablets ; 

(i) Representing that rheumatism and neuritis are “permanently” relieved 
by Keene’s Wintergreen Tablets ; 

(j) Representing that Keene’s Wintergreen Tablets will provide freedom 
from rheumatism, neuritis, pains and aches; 

(k) Representing that medical authorities for many years have recog- 
nized wintergreen as a remedy for rheumatism, neuritis, neuralgia, 
muscular aches and pains and other similar ailments; 

(1) Representing that Keene’s Wintergreen Tablets act directly through 
the blood, stimulating circulation and relieving congestion ; 

(m) Representing that thousands have regained health through Keene’s 
Wintergreen Tablets ; 


Bilezyme Tablets: 


(a) Using the word Bilezyme or any other word containing the word Bile 
as a component part thereof to describe or designate a tablet the 
ingredients of which will not serve as a competent treatment for 
liver and bile disorders ; 

(b) Representing that Bilezyme Tablets will afford relief from liver and 
bile disorders and other common conditions, caused by defective 
elimination due to shortage of bile; 

(c) Representing that Bilezyme Tablets are a fine tonic laxative, an ant- 
acid and a stimulant diuretic to the kidneys; 

(d) Representing that Bilezyme Tablets are beneficial for urinary dis- 
orders due to bladder irritations ; 

(e) Representing that Bilezyme Tablets are effective antacid with the dis- 
tinct advantage of neutralizing acids and checking fermentation; 

(f) Representing that Bilezyme Tablets will provide ‘guaranteed relief” 
from any ailment, or that Bilezyme Tablets are guaranteed to aid 
one in ridding himself of any ailment; 

(g) Representing that Bilezyme Tablets are a competent treatment for 
liver, kidney or gall-bladder disorders ; 

(h) Representing that Bilezyme Tablets will cause one who wakes up 
in the morning with that tired, worn-out feeling, with a dizzy head- 
ache, wishing the alarm clock had allowed him more hours for sleep, 
to feel like his old self again—full of pep and ready to go; 

(i) Representing that Bilezyme Tablets aid in the reestablishment of nor- 
mal liver, kidney and gall-bladder functions; 

(j) Representing that Bilezyme Tablets produce a healthy flow of nature’s 
own remedy, bile, that aids healthy elimination, neutralizes acid and 
eontrols intestinal bacteria ; 

(k) Representing that Bilezyme Tablets are an effective treatment for gall- 
bladder and bile duct irritations due to lack of bile; f 

(1) Representing that Bilezyme Tablets are an effective treatment for dys- 
pepsia generally. 

(m) Designating or describing Bilezyme Tablets as a compound “gland” 
product ; 

(n) Representing that Bilezyme Tablets help to purify the system ; 

(0) Representing that Bilezyme Tablets alone are effective in producing 
normal bowel movements. (Jan. 12, 1937.) 


01626. Vendor-Advertiser — Complexion Cream.— Myl Laboratories, 
Inc., a corporation, New York, N. Y., vendot-advertiser, was engaged 
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in selling Myl Complexion Treatment, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That respondent’s product Myl leaves the face soft, smooth or fine; 

(b) That Myl is a perfect facial or cleans the pores; 

(c) That by the use of Myl the user is enabled in nine minutes or any other 
like period of time to get rid of coarse pores, blackheads, spots, wrinkles or 
sallow skin; 

(d) That no cream in the world can do what My] does; 

(€) That through the use of Myl blackheads come out, wrinkles are smoothed, 
coarse, muddy skin is made clear and alive. (Jan. 12, 1937.) 


01627. Vendor-Advertiser—Medicinal Preparation—Dr. W. D. Stokes, 
an individual, Baton Rouge, La., vendor-advertiser, was engaged in 
selling a proprietary remedy designated Lon-Gre—Mo and agreed 
in soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That Lon—Gre—Mo is a competent treatment for bronchial congestion 
or stubborn colds; 


(b) That Lon-Gre-Mo is a competent treatment for colds or bronchial 
coughs that “hang-on”; 

(c) That Lon—Gre-Mo is a competent treatment for coughs or colds that 
“refuse to give in”; 

(d) That Lon—Gre—Mo is absolutely safe and harmless; 

(e) That Lon—Gre—-Mo will protect one from the more dangerous or serious 
ailments and hazards resulting from stubborn colds or bronchial congestion. 
(Jan. 14, 1937.) 


01628. Vendor-Advertiser—Medicated Cream and Soap.—The Mercirex 
Co., a corporation, Milford, Del., vendor-advertiser, was engaged in 
selling Mercirex Cream and Mercirex Soap and agreed in soliciting 
the sale of and selling its said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(e) That the Mercirex Treatment will relieve eczema, pimples, barber’s itch, 
acne, external] rashes, unsightly skin, skin blemishes, skin eruptions, and athlete’s 
foot; 

(vb) That the Mercirex Treatment will get rid of psoriasis ; 

(c) That the Mercirex Treatment will cause psoriasis to disappear ; 

(d) That the Mercirex Treatment is a competent treatment for “stubborn” 
eczema ; 

(e) That the Mercirex Treatment will relieve eczema, pimples, barber’s itch, 
rash and impetigo in three days, or get rid of said skin disorders within a 
reasonable period of time; 

(f) That the Mercirex Treatment is a competent treatment for sore, “sick”, 
itching skin, generally ; 

(g) That the Mercirex Treatment is an effective home treatment for common 
skin disorders ; 

(nh) That the Mercirex Treatment is a tried, proven treatment for the skin 
and will help restore the skin to a normal, healthy condition ; 

(i) That the use of the Mercirex Treatment at the first sign of an external 
skin eruption will counteract such a condition ; 
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(j) That the Mercirex Treatment will “clear up” the skin no matter how 
badly blemished it may be; 

(k) That the Mercirex Treatment is a scientifically compounded treatment 
for all common skin disorders ; 

(1) That the Mercirex Treatment is the most marvelous “stuff” in the world 
for anything wrong with the skin; 

(m) That the Mercirex Treatment is the most marvelous remedy for athlete’s 
foot; 

(n) That the use of the Mercirex Treatment at night will cause pimples to 
disappear by morning ; 

(o) That the Mercirex Treatment soothes and relieves irritated tissues, 
unless limited to skin tissue; 

(p) That the Mercirex Treatment is a physician’s discovery for psoriasis. 
(Jan. 14. 1937.) 


01629. Vendor-Advertiser—Washing Fluids—Frank A. Todd and 
Roger D. Brown, co-partners, doing business under the firm name of 
Pillsbery Chemical Co., Pittsburgh, Pa., vendor-advertisers, were en- 
gaged in selling Pillsbery’s Original Washing Fluid, XLNT Wash- 
ing Fluid, and Brown’s Best Washing Fluid, and agreed in soliciting 
the sale of and selling its said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That either Pillsbery’s Original Washing Fluid, or XLNT Washing 
Fluid, or Brown’s Best Washing Fluid is “beneficial to the hands”; 

(6) That either Pillsbery’s Original Washing Fluid, or XLNT Washing 
Fluid, or Brown’s Best Washing Fluid ‘removes stains” unless specifically 
limited to most stains or certain indicated stains, or words of similar limiting 
import ; 

(c) That either Pillsbery’s Original Washing Fluid, or XLNT Washing Fluid, 
or Brown’s Best Washing Fluid can be depended upon as a disinfectant for 
personal uses; 

(d) That either Pillsbery’s Original Washing Fluid, or XLNT Washing Fluid, 
or Brown’s Best Washing Fluid “heals” chapped hands; 

(e) That either Pillsbery’s Original Washing Fluid or XLNT Washing 
Fluid, or Brown’s Best Washing Fluid ‘‘destroys odors” unless the representa- 
tion is limited to destruction of odors by application at the source of the odor 
or upon the object from which the odor emanates. (Jan. 14, 1937.) 


01630. Vendor-Advertiser—Lubricant—Impoil Co., Inc., a corpora- 
tion, Denville, N. J., vendor-advertiser, was engaged in selling a 
graphite lubricant designated, Impoil, and agreed in soliciting 
the sale of and selling its said product, in interstate commerce, to 
cease and desist from representing directly or otherwise: 

(a) That the graphite particles in Impoil are ultra-microscopie in size and 
will pass through the smallest cracks and crevices without difficulty ; 

(bv) That Impoil insures the elimination of carbon from motor parts; 

(c) That Impoil will cause motor parts to be self-lubricated ; 

(d) That Impoil will cause automobiles to start instantly at sub-zero tem- 
peratures. (Jan. 16, 1987.) 

01631. Vendor-Advertiser — Medicinal Preparations. — Schoonmaker 
Laboratories, Inc., a corporation, Caldwell, N. J., vendor-advertiser, 
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was engaged in selling certain nasal ointments designated, V-E-M 
and ZYL, and agreed in soliciting the sale of and selling its said 
products, in interstate commerce, to cease and desist from represent- 
ing directly or otherwise: 


(a) That V-E-M or ZYL is a competent treatment for colds, catarrh and 
sinus trouble; 

(b) That V-E-M or ZYL reaches the sore “cold spot,’ or the post-nasal 
cavity ; 

(c) That V-E-M or ZYL reaches and heals and soothes the sore spot or 
post-nasal cavity where colds, catarrh, sinus trouble and throat irritations 
start; 

(d@) That V-E-M or ZYL gets to the cold spot instantly ; 

(e) That V-E-M or ZYL propelled by the breathing process spreads a healing 
and soothing thin film of lasting relief directly on the roof and walls of the 
cold, itself, covering the actual seat of head cold inflammation ; 

(f) That medication of the stomach or internal medicine is not essential 
or helpful in treating colds; 

(g) That 70,000 doctors requested V-E-M or ZYL for their own use; 

(h) That the self-measuring applicator attached to tube containing V-E-M 
or ZYL allows one to “snap” just the right amount up the nostril; 

(i) That the applicator when attached to a tube of V-E-M or ZYL sends it 
right to the trouble spot where it gives instant and lasting relief; 

(j) That V-E-M or ZYL is a competent treatment for hay fever ; 

(k) That with V-E-M or ZYL one can have lasting medication and lasting 
relief where lighter fluids would run down and out; 

(1) That V-E-M or ZYL will afford relief in “most” cases of hay fever ; 

(m) That V-E-M or ZYL will get to the post-nasal or rear orifices and form 
a protective film of lasting therapeutic effect; 

(n) That V-E-M or ZYL either alone or used alternately is more effective 
than either a watery solution or oily spray. (Jan. 16, 1937.) 


01632. Vendor-Advertiser—Medicinal Preparations.—R. O. Murphy, an 
individual doing business under the trade name of The Stillwater 
Co., Stillwater, Minn., vendor-advertiser, was engaged in selling 
various medicinal preparations designated Hay Fever Treatment and 
agreed in soliciting the sale of and selling its said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That any one of the respondent’s products or any combination of them 
is a competent remedy in the treatment of asthma, bronchitis, colds, coughs, 
or catarrh; 

(b) That any one of said products or any combination of them is a com- 
petent remedy in the treatment of hay fever unless limited to the relief of 
acute symptoms of hay fever; 

(c) That hay fever is the result of a run down condition of the membranes 
of the nose; 

(ad) That the use of any of respondent’s products or any combination there- 
of will 

1. Build up, strengthen or heal the membranes; 
2, Enable the membranes to throw off pollens; 
3. Restore the membranes to normal; 
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. Produce a healthy condition in the nose or throat; 
. Prevent hay fever; 

. Produce permanent or lasting results; 

. Render the membrane less sensitive ; 

. Fortify one against hay fever; 
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va) 


(e) That respondent’s preparations will be effective where other prepara- 
tions have failed; 

(f) That respondent’s medicine is not compounded in oil unless such repre- 
sentation clearly excludes any preparation containing oil; 

(g) That all of the ingredients of respondent’s preparation will be entirely 
absorbed ; 

(h) That hay fever can be avoided or relieved by building up the mem- 
branes ; 

(i) That the use of any of respondent’s products will free one from the 
suffering of hay fever; 

(j) That the respondent’s treatments are scientific or have been thoroughly 
tested or proven; 

(k) That respondent’s treatments constitute a relief for the entire season ; 

(1) That the respondent’s medicines will heal or build tissue; 

(m) That the respondent’s eye medicine prevents itching of the eyes, or 
allows the secretions of the eyes to carry off the pollen; 

(nr) That any of respondent’s products or any combination of them is a 
specific for hay fever, or will completely relieve hay fever; 

(o) That any reduction in the price of respondent’s products is for a limited 
time unless a definite time is fixed and the regular price charged at the expira- 
tion of such time. (Jan. 18, 1937.) 


01633. Vendor-Advertiser—Medicinal Preparation Van Patten Phar- 
maceutical Co., a corporation, also doing business as Drugless Prod- 
uets, Chicago, Ill., vendor-advertiser, was engaged in selling a prep- 
aration designated Allimin Essence of Garlic-Parsley Tablets, and 
agreed in soliciting the sale of and selling its said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Allimin Essence of Garlic-Parsley Tablets are a competent treat- 
ment or an effective remedy for arteriosclerosis or “hardening of the arteries” 
or the other conditions which may cause high blood pressure; 

(b) That the use of Allimin Essence of Garlic-Parsley Tablets will afford 
relief to the sufferer from high blood pressure; unless used continuously and 
in specified doses at prescribed intervals; 

(ec) “That various pathological conditions” are successfully treated with 
garlic; 

(d@) That extract of garlie will prevent calcification of the arterial walls: 

(e) That Allimin Essence of Garlic-Parsley Tablets are guaranteed effective ; 

(f) That Allimin Essence of Garlic-Parsley Tablets are valuable for reducing 
high blood pressure except when taken in continuous doses at prescribed intervals; 

(g) That the benefits to be derived from the use of Allimin Essence of Garlic- 
Parsley Tablets are lasting or will endure after the effects of the medication 
wear off; 

(h) That the use of Allimin Essence of Garlic-Parsley Tablets will reduce 
high blood pressure by any specified number of points; excepting the publica- 
tion of authentic reports of clinical treatments. 
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The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement; that if and when individual results are pub- 
lished notice in immediate connection therewith and in equally con- 
spicuous terms shall be given to the effect that results with different 
persons vary so much that no person can rely upon securing the same 
results as another. (Jan. 18, 1937.) 


01634. Vendor-Advertiser—Medicinal Preparations—H. Voightlander, 
an individual doing business under the trade name of Educational 
Products Co., Chicago, Ill., vendor-advertiser, was engaged in selling 
certain medicinal preparations designated Educators No. 777, and 
Educators No. 225, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from represent- 
ing, directly or otherwise :— 

(a) That Educators No. 777 will give safe and quick relief to women suffer- 
ing from delayed or overdue menstruation ; 

(0) That Educators No. 777 can be used by women suffering from delayed 
or overdue menstruation, without danger and will give “glorious relief” 
overnight ; 

(c) That weak, pepless men can “quickly build sturdy vigor” by using 
Educators No. 225; 

(d) That Educators No. 225 are “safe” or quick-acting for new pep or manly 
vigor. (Jan. 19, 1937.) 

01635. Vendor-Advertiser—_Locating Device——Mrs. T. D. Robinson, an 
individual doing business under the trade name of T. D. Robinson, 
Elgin, Tex., vendor-adyertiser, was engaged in selling a certain 
Locating Device for the purpose of locating metals and minerals, and 
agreed in soliciting the sale of and selling its said product, in inter- 
state commerce, to cease and desist from representing directly or 
otherwise: 

(a) That the use of said instruments would enable one to locate gold, silver, 
lead, zinc, copper, coal, mica, iron, aluminum, or metals and minerals of any 
sort whatsoever ; 

(b) That said instruments will respond to strong attractions of 1,0C0 yards, 
of 2,000 yards, or that they will respond to any metal or mineral attractions 
whatsoever ; 

(c) That respondent supplies a map of “Hidden Treasures” to her customers ; 

(d@) That respondent’s instruments will enable one to locate underground 
wealth such as mines and hidden treasure; 

(e) That respondent’s instruments are heavily charged with the proper 
things that make them real mineral rods: 

(f) That respondent’s instruments will catch metal or mineral attractions 
irrespective of the depth at which the metal or mineral may be located in the 
earth ; 

(g) That respondent’s instruments never need recharging. (Jan. 21, 1987.) 


01636. Vendor-Advertiser—Medicinal Preparation—Lacene Labora- 
tories, Inc., a corporation, Omaha, Nebr., vendor-advertiser, was en- 
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gaged in selling a preparation recommended for the treatment of 
Sinus, Head Colds, Asthma, Catarrh, Hay Fever, Etc., known as 
Lacene, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That Lacene 


1. Is something brand new to medicine; or 
2. May well be considered one of the important recent discoveries in 
medicine ; 


(b) That Lacene 


1. Has caused splitting sinus headaches to fade away as if by magic; or 
2. Brought relief in chronic cases of long standing that had defied the 
old methods of treatment for years; 


(c) That in most Hay Fever cases considerable relief is noticeable in a few 
minutes and complete comfort comes to a majority of cases in an hour or 
two; 

(d) That Lacene has given almost spectacular relief to sinus sufferers; 

(e) That Lacene will overcome any case of Hay Fever in two days and 
keep it under control] for the remainder of the season ; 

(f) That Lacene 


1. Relieves and clears up Atrophie Rhinitis and chronic nasal catarrh cases 
in which foul ordors (Halitosis) are present as well as crusty scabs in 
the nasal passages ; 

2. Will clear up the source of bad breath and foul scabs and will restore 
the mucous membrane to a normal state of action; 

3. Will prevent acute attacks of head colds; 

4, Clears the nose and takes away the pain; 


(g) That the first $2 package of Lacene did what all other things had failed 
to do; 


(h) That Lacene is a medication to be applied directly to the seat of the 
trouble ; 

(i) That you can actually feel Lacene penetrate or dislodge congestion ; 

(j) That Lacene seems to kill the cold germs and clears up the head; 

(k) That Lacene 


1. Is a doctor’s prescription ; 
2. Is almost magic; 

8. Will restore hearing; or 
4, Will break colds; 

(1) That Lacene gives permanent relief in the treatment of coughs, sore 
throat, laryngitis, chest colds, inflamed and irritated throat and bronchial pas- 
sages, sinus, hay fever, head colds, chronic nasal catarrh, atrophic rhinitis or 
halitosis. (Jan. 21, 1987.) 

01637. Vendor-Advertiser—Clothing—Fairbanks Tailoring Co., a 
corporation, Chicago, Hl., vendor-advertiser, was engaged in selling 
men’s clothing, and agreed in soliciting the sale of and selling its said 
product, in interstate commerce, to cease and desist from representing 
directly or otherwise: 
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(w) Designating or representing its garments or the cloth from which they 
are made as “Wool” or any terms indicating or implying wool, when such gar- 
ments or cloth (excepting linings or trimmings) are not wholly wool; provided 
however that garments or cloth made chiefly of wool and partly of silk, linen, 
cotton or other material may be designated and represented as “wool and silk,” 
“wool and linen,” “cotton,” “rayon,” or whatever the same may be; and pro- 
vided further that where threads other than wool are added to the fabric 
as decorative threads that are not essential threads in the woven fabric, it may 
be designated as “wool with silk, rayon, linen, or cotton thread decorations,” 
as the case may be; 

(b) Representing that salesmen make up to $10 in one day “without ecan- 
vassing” ; 

(c) Representing that suits or topcoats are given salesmen or agents free 
when such purported gifts are in fact bought and paid for by the services per- 
formed by said salesmen or agents in the sale of merchandise for the respondent. 
(Jan. 21, 19387.) 


01638. Vendor-Advertiser—Medicinal Preparation. —G. S. McDonald is 
an individual doing business under the trade name of O-Poi-Zo 
Laboratories, Paragould, Ark., vendor-advertiser, was engaged in sell- 
ing an ointment designated O-Poi-Zo and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) Using the word “laboratory” or “laboratories” as part of his trade name 
until such time as he shall maintain an establishment where scientific experi- 
ments are conducted ; 

(b) Representing that O—Poi-Zo is a competent treatment for Boils, Blood 
Poison, Bone Felons, Carbuncles, Old Sores, Itching Piles, Erysipelas, Eczema, 
Itch, Ringworm, Athlete’s Foot, or any infection or disease of the skin; 

(c) Representing that O-Poi—Zo is a competent treatment for cuts and burns, 
unless limited to conditions where it would be antiseptic under the conditions 
of use; 

(d) Representing that O-Poi—Zo will bring quick relief from any skin ailment ; 

(e) Representing that O-Poi—Zo is a “new” remedy for blood poisoning, boils 
and other similar ailments. (Jan. 21, 1937.) 


01639. Vendor-Advertiser—Medicinal Preparations.— Western Refining 
Co., Inc., is a corporation trading as Le Du Sales Company, (trading 
formerly as The Cote Laboratories), Lowell, Mass., vendor-advertiser, 
was engaged in selling medicinal preparations, and agreed in solicit- 
ing the sale of and selling its said products, in interstate commerce, 
to cease and desist from representing directly or otherwise: 

(a) That Cote French Tonic Tablets are a “potent” tonic or nerve stimulant ; 

(b) That the use of Cote French Tonic Tablets will enable the user to keep 


fit or to enjoy normal life; 
(c) That the longer Cote French Tonic Tablets are taken the better the 


results will be, or the better the user will feel; 
(d) That the ingredients in Cote French Tonic Tablets are selected from 


an approved formula ; 
(e) That Cote French Tonic Tablets if taken for a sufficient length of time 


will make one completely normal; 
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(f) That Cote French Tonic Tablets are Doubly Phosphated, or contain 
phosphorus in other form than that of phosphate. 


The respondent further agreed to cease and desist from repre- 
senting directly or otherwise that it is a manufacturing pharmacist 
or chemist, or manufactures Cote French Tonic Tablets until such 
statements are in fact true. 

The respondent further agreed to cease and desist from represent- 
ing directly or otherwise that it owns or operates a laboratory in 
connection with the conduct of its business until such be the case 
according to accepted standards and definitions. 

The respondent further agreed to cease and desist from using the 
word “French” or other words in the trade name of its preparation 
that might imply that such product or its ingredients are imported 
from France, or that such product is compounded in accordance with 
a French formula. (Jan. 22, 1937.) 

01640. Vendor-Advertiser—Correspondence Course.—Adolph F. Lonk, 
an individual operating under the trade name of Lonk Institute of 
Hypnotism, Palatine, Il., vendor-advertiser, was engaged in selling 
a certain course of instruction designated as Lonk Course in Hyp- 
notism, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing, directly 
or otherwise : 

(a) That the science of hypnotism can be taught successfully by corre- 
spondence ; 

(0) That by study of respondent’s course any person will become able to 
hypnotize instantaneously, or at all; 

(c) That the power to hypnotize is within all persons; 

(d) That the science of hypnotism— 

1. Will lead to success, or health, or fortune, or happiness; 

2. Is an opportunity to enter a new world, or to enter a new world of 
magic, or of splendor, or of power, or of wealth, or of fame, or of 
esteem, or of happiness; 

3. Will enhance the respect and gratitude of others; 

4. Will open the way to marvelous opportunities for doing good; 


(e) That a hypnotist can— 


1. Help others out of their “blues”, or of their bad habits, or of an alco- 
hol habit, or of a tobacco habit, or of a narcotic habit; 

2. Cure children of bed-wetting, or of harmful and distressing habits ; 

8. Cure any habit permanently ; 


(f) That everyone can be hypnotized, “even against their wills” or other- 
wise; 

(g) That the science of hypnotism is easily mastered; 

(h) That there is any system or method of hypnotism used or applied that 
is unfailing regardless of the attitude of the subject; 

(i) That hypnotism provides wonderful aids to win one’s heart’s desires; 
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(j) That it is possible with one hour’s study of the science of hypnotism, 
or within any other specified time, to suecessfully hypnotize a person ; 

(k) That hypnotism is a “God-given” power, or in any other manner lead 
the reader to believe it is a divine or spiritual power; 

(1) That the respondent has made himself famous, influential or a blessing 
to mankind through the practice of hypnotism; or that he has actualy healed 
the physical ills of patients through hypnotic treatments; 

(m) That the respondent “unselfishly” reveals all the secrets of hypnotism 
or any of such secrets; 

(n) That respondent’s course of instruction is “the cream of all hypnotic 
knowledge” ; 

(0) That for 25 cents respondent teaches one to hypnotize instantaneously, 
or at all. 


The respondent further agreed to cease and desist from using the 
title “Dr.” or “Doctor” in his advertising until he can show that he 
has received such a degree from some educational institution author- 
ized to confer such a degree or has acquired the right to use such 
title through some other legally prescribed method. (Jan. 25, 1987.) 

01641. Vendor-Advertiser—Medicinal Preparation—Allen & Co., Inc., 
a corporation, Lynn, Mass., vendor-advertiser, was engaged in selling 
a certain medicinal preparation designated, Mulsicof, and agreed in 
soliciting the sale of and selling its said product, in interstate com- 
merce, to cease and desist from representing directly or otherwise: 


(a) That one suffering from any cough or cold will be relieved by using 
Allen’s Mulsicof, unless limited to coughs due to colds; 
(b) That the use of Allen’s Mulsicof will: 


1. Break up obstinate coughs; 
2. Break up a hard cough; 


(c) That respondent’s product is nature’s own remedy ; 

(d) That said preparation is a competent or an effective remedy for a cough 
on lungs, or in cases of symptoms indicative of approaching pneumonia ; 

(e) That said preparation will reduce a cough on the lungs, sore lungs or 
difficult breathing promptly, or at all; or will avert the danger of pneumonia ; 

(f) That said preparation is a competent treatment for a stubborn cough, a 
tough old cough, or will break its vise-like grip; 

(g) That said preparation will build up your system ; 

(h) That said preparation is the most effective remedy for whooping cough, 
or that it is effective at all for whooping cough ; 

(i) That the use of said preparation will usually check coughs and colds 
entirely so that other complications will not follow ; 

(j) That the use of said preparation is a complete treatment for a slight 
cough ; 

(k) That the use of said preparation will “check a cough” ; 

(1) That the use of said preparation is especially effective, or effective at 
all for catarrh, bronchial cough, tubercular cough, asthma, etc. (Jan. 27, 1937.) 


01642. Vendor-Advertiser—Tooth Cleanser—The Tartaroff Co., a cor- 
poration, Chicago, Ill., vendor-advertiser, was engaged in selling a 
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product designated Tartaroff, and agreed in soliciting the sale of and 
selling its said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That Tartaroff— 


1. Is a new amazing liquid discovery that whitens teeth instantly ; 
2 Is a new secret formula that makes teeth pearly white and sparkling 
instantly ; 
3. Is an astounding new discovery that banishes unsightly stains; 
4. Is a sensational new liquid discovery that turns clouded teeth to spar- 
kling white; 

Is just a liquid that accomplishes things no toothpaste can; 

. Keep the teeth “pearly” white ; 

Banishes all stains; 

. Removes all disfiguring blemishes in the magic of a moment; or 

. Removes all blemishes and turns cloudy teeth to sparkling white within 
a minute; 


2 GAWD OK 


(bo) That a little Tartaroff on the toothbrush will cause all yellowness to 
vanish and the teeth to have that pearly whiteness which everyone admires, 
even before the cork is replaced:in the bottle; 

(c) That pearly white teeth can now be yours instantly. (Feb. 2, 1937.) 

01643. Vendor-Advertiser—Coin Book.—Bob Cohen, an individual, 
trading as M. Arcy Coin & Stamp Co., and as American Coin Co., 
Cleveland Heights, Ohio, vendor-advertiser, was engaged in selling 
the Bob Cohen Coin Book, and agreed in soliciting the sale of and 
selling its said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That he will purchase and pay any sums for nonexistent or nonavail- 
able coins: 

(b) That by the use of respondent’s coin book a person may keep posted on 
rare coins and their values unless distinctly qualified to include only the rare 
coing listed therein ; 

(ec) That respondent will pay any stated or approximate amount for any 
coin or coins unless it is further stated in direct connection therewith that only 


coins of a certain date and in specified condition will be purchased at the prices 
noted. (Feb. 2, 1937.) 


01644. Vendor-Advertiser—Carpet Washer.—Von Schrader Manufac- 
turing Co., a corporation, Racine, Wis., vendor-advertiser, was en- 
gaged in selling a machine designated Von Schrader Portable Carpet 
Washer and agreed in soliciting the sale of and selling its said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 


(a) That the Von Schrader Portable Carpet Washer restores colors or shades 
to carpets or rugs; 


(b) That said machine removes microbes or germs from carpets or rugs; 
(c) That by owning and operating said Carpet Washer one’s success is assured. 
The respondent further agreed to cease and desist from using the 
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as the respondent shall become engaged in the manufacturing busi- 
ness to a substantial extent. (Feb. 2, 1937.) 

01645. Vendor-Advertiser—Casting Forms.—Henry Sacks and Sig- 
mund Sacks, copartners, operating under the firm name of Metal 
Cast Products Co., New York, N. Y., vendor-advertisers, were en- 
gaged in selling Moulds—to be used in the Manufacture of Novelties, 
and Metal Heaters, and agreed in soliciting the sale of and selling 
its said product in interstate commerce to cease and desist from rep- 
resenting directly or otherwise: 


(a) That the respondents are the only dealers in casting forms for manu- 
facturers; 

(b) That the respondents’ customers are their “branch manufacturers” ; 

(c) That respondents’ system is that of “cooperative manufacturing” ; 

(d) That they sell the moulds on a “50-50” or “half-cost” basis, or otherwise 
representing that the moulds are sold for any amount less than the regular 
price, unless such is a fact; 

(e) By use of such statements as “you take no risk” or otherwise, that the 
respondents remunerate a customer for any financial loss that may be incurred ; 

(7) By means of reprinted news articles or otherwise, that the conditions in 
the industry at a previous period are indicative of conditions at the time the 
reprint is published, unless supported by authentic evidence; 

(g) That the demand in the industry exceeds the supply ; 

(h) That any article is sold at cost when the price thereof is greater than 
the price paid by the respondents for the same article; 

(i) That the respondents furnish a “complete” manufacturing outfit or other- 
wise representing or implying that all equipment necessary to the manu- 
facture of the articles is furnished with the moulds; 

(j) By the use of the word “our” or any other possessive expression, or other- 
wise, that the respondents are the sole users in the United States of this par- 
ticular method of business. 


The respondents further agreed: 


(k) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of their 
customers, under normal conditions in the due course of business. (Feb. 2, 
1937.) 

01646. Vendor-Advertiser—Hand Cream.—Luxor, Ltd., a corporation, 
Chicago, Ill., vendor-advertiser, was engaged in selling Luxor Hand 
Cream and agreed in soliciting the sale of and selling its said prod- 
uct in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Luxor Hand Cream is a new, different type of hand cream; 

(b) That Luxor Hand Cream absorbs “completely” into the skin; 

(c) That just a touch of Luxor Hand Cream will cause the natural charm 
of the hands to return no matter how hard they may be affected by exposure 


or housework ; 
(d@) That Luxor Hand Cream definitely aids in soothing and healing in- 


flamed hand “tissues”; 
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(e) That Luxor Hand Cream will “end” redness, “constant” rcaghness or 
any irritation of the skin of the hand; 

(f) That the “film” left on the hands by Luxor Hand Cream serves as a 
‘Drotection” to the skin from the ravages of severe cold, blistering wind and 
dry artificial heat ; 

(g) That Luxor Hand Cream is an important aid in the treatment of cracked 
nails, unless limited to cracked nails due to brittleness or dryness. (Feb. 2, 
1937.) 

01647. Vendor-Advertiser—Correspondence Lessons.— William Jonason, 
an individual, trading as Bill’s Music Shop, Clay Center, Nebr., 
vendor-advertiser, was engaged in selling Home Study Courses in 
Piano, Violin, etc., and Song Books, and agreed in soliciting the sale 
of and selling his said Home Study Courses in Piano, Violin, etc., 
in interstate commerce, to cease and desist from representing directly 
or otherwise: 

(a) That any of the courses will enable one to play any musical instrument 
within any definite period of time; 

(b) That any article is offered free to the purchaser of any of the courses 
when the value of the former is included in the purchase price of the latter. 
(Feb. 2, 1937.) 

01648. Vendor-Advertiser—Washing Fluid—Popular Brands, Inc., a 
corporation, Cleveland, Ohio, vendor-advertiser, was engaged in sell- 
ing a washing fluid designated Sani-Clor, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing, directly or otherwise :— 


(a) That Sani-Clor— 


1. Destroys germs; 
2. Is a “sterilizer”; or 
3. Destroys odors unless the representation is limited to destruction of 
odors by application at the source of the odor or upon the object from 
which the odor emanates; 
(bv) That Sani-Clor is a disinfectant, unless directions are given for first 
cleansing the surface or area to be disinfected, and then thoroughly wetting all 
surface with a proper solution of the product. (Feb. 8, 1937.) 


01649. Vendor-Advertiser—Book.—Jessie F. Springer, an individual 
trading as Harmony Centre, New York, N. Y., vendor-advertiser, was 
engaged in selling a book designated “The Grape Cure,” which con- 
tains a description of a method for the treatment of various physical 
conditions, which method is also designated as “The Grape Cure”, 
and agreed in soliciting the sale of and selling its said product, in 
interstate commerce, to cease and desist from representing directly 
or otherwise: 

(a) That “most” diseases originate in the intestines or are caused by poisons 
due to uneliminated waste; 


(0) That the method is a competent treatment or an effective remedy for 
constipation, cancer, diabetes, heart trouble, high blood pressure, kidney trouble, 
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liver trouble, bladder trouble, bronchitis, angina pectoris, paralysis, pneumonia, 
colds, tonsilitis, throat trouble, sinus trouble, diabetes, goiter, stomach ulcers, 
rheumatism, asthma, gall stenes; 

(ec) That the method will “cure” or “rid” one of, or enable one to “overcome” 
constipation, cancer, diabetes, heart trouble, high blood pressure, kidney trouble, 
liver trouble, bladder trouble, bronchitis, angina pectoris, paralysis, pneumonia, 
colds, tonsilitis, throat trouble, sinus trouble, diabetes, goiter, stomach ulcers, 
rheumatism, asthma, gall stones; 

(d) That grapes dissolve or are a solvent of mucus; 

(e) That those who develop malignant growths “in most cases” have suffered 
from constipation ; 

(f) That salt, drugs, or medicines cause cancer; 

(g) That poisons result from using aluminum vessels; 

(h) That the method will “restore” one’s health. (Feb. 8, 1987.) 


01650. Vendor-Advertiser—Radios.—The Sparks-Withington Co., a 
corporation, Jackson, Mich., vendor-advertiser, was engaged in selling 
Sparton Radios, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Sparton Radio Tone Control makes reception possible “under any 
condition” ; 

(b) That Sparton has “all world reception” on all wave or “puts the universe 
at your finger tips”: 

(ec) That by the use of the Sparton, programs come in clear and distinct 
from all American stations, or from various foreign countries or from outpost 
stations in remote parts of the globe; 

(d) That the “presence” reproduction or any other feature of the Sparton 
makes radio reception from all parts of the world so real, natural or life-like 
as to make the listener feel the presence of the artist; 

(e) That the Sparton brings in with fidelity or clearness “everything on the 
air’, either from Berlin, London, Madrid, Rome, Barranquilla or Sydney, or 
from far-away foreign countries, or from any other place. (Feb. 8, 1987.) 


01651. Vendor-Advertiser—Medicinal Preparation—Dermalab, Inc., a 
corporation, Winnetka, Il]., vendor-advertiser, was engaged in selling 
a preparation designated Nac and agreed in soliciting the sale of and 
selling its said product in interstate commerce to cease and desist 
from representing directly or otherwise : 


(a) That Nac combines an effective treatment for acne, pimples and kin- 
dred skin ailments unless limited to acne or pimples due to external causes ; 

(b) That Nac will “cure” acne, pimples, oily and blotchy skin; 

(c) That Nae aids in preventing boils; 

(d) That pimples are ended by 60-second Nac treatments or that Nac ends 
pimples ; 

(e) Generally that skin eruptions are caused by germs imbedded in the pores 
or that such claim is made by skin doctors ; 

(f) That Nac is recommended by skin doctors; 

(g) That Nac kills the pimple or acne germ, “clears up” pimples or “pre- 
vents” infection ; 

(nh) That Nac kills the germs that cause skin irritation ; 

(i) That Nac destroys the pimple germ for all time; 
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(j) That Nac “normalizes” faulty pore action, oily skin, the action of seba- 
ceous oil glands or stimulates “normal” skin glandular activity ; 

() That Nac is a prescription prescribed or perfected by leading American 
and French doctors now practicing, is the proven formula of or is recommended 
by leading skin specialists, contains all the essential medical properties recom- 
mended by leading skin doctors or its use is advised by leading skin specialists 
in their private practice, unless limited to the statement that the ingredients of 
Nac are sometimes used by doctors for the same purpose ; 

(1) That Nac clears up pimples safely and scientifically unless limited to 
pimples due to external causes ; 

(m) That Nac face powder literally powders away pimples; 

(n) That Nac ends periodic pimples in 72 hours or any other definite period 
of time; 

(o) That Nac is 6 times as active and penetrating as the ordinary germicide; 

(p) That the efficacy of Nac or the results claimed for it are “guaranteed” ; 

(q) That when you wash Nac off the skin enough remains in the pores to 
sterilize them for 12 to 16 hours more and prevents reinfection ; 

(r) That through the use of Nac you can get “rid” of ugly pimples: 

(s) That through the use of Nac pimples are gone forever; 

(t) That the Nac formula is responsible for curing 70 percent or any definite 
percentage of the cases treated; 

(uw) That Nac is germicidal. (Feb. 8, 1937.) 


01652. Vendor-Advertiser—Medicinal Preparation—The Vitacine Co., 
Inc., a corporation, Detroit, Mich., vendor-advertiser, was engaged in 
selling a certain medicinal preparation designated, Vitacine, and 
agreed in soliciting the sale of and selling its said product in inter- 
state commerce, to cease and desist from representing, directly or 
otherwise: 

{a) That any results claimed from the use of Vitacine are guaranteed; 

(b) That Vitacine will afford relief within any definite period of time; 

(c) That Vitacine is a new discovery; 

(d) That sufferers from psoriasis can be classified according to their types 
of skin; 

(e) That Vitacine can be depended on to afford positive or complete relief 
or definite results without determination of the type of the skin and the type 
of psoriasis ; 

(f) That Vitacine will penetrate the pores, glands or hair follicles; 

(g) That Vitacine is an effective treatment for psoriasis, unless qualified to 
indicate that it may not be effective in all cases; 

(h) That Vitacine can be relied upon as an effective treatment for stub- 
born or extreme cases of psoriasis. (Feb. 8, 1937.) 

01653. Vendor-Advertiser—Medicinal Preparation——Kalis Products. 
Inc., a corporation, St. Joseph, Mo., vendor-advertiser, was engaged 
in selling a certain medicinal preparation designated Kalis Capsules, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or other- 
wise: 

(a) That Kalis Capsules drive colds out of the system; 

(b) That Kalis Capsules will not cause griping; 
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(c) By inference or otherwise, that Kalis Capsules is a competent remedy 
for flu or influenza ; 

(d@) That Kalis Capsules act on the liver and drive a cold out of the 
system quickly ; 

(e) That Kalis Capsules possess tonie properties; 

(f) That Kalis Capsules tend to tone up the system and make one feel 
tip top. (Feb. 9, 1937.) 


01654. Vendor-Advertiser—Medicinal Preparations—Wilhelmina Wit- 
tigschlager, an individual doing business under the trade name of 
Indian Root & Herb Co., Miami, Fla., vendor-advertiser, was engaged 
in selling various medicinal preparations, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing, directly or otherwise: 


(a) Using the word “Indian” as a part of her trade name or as a part of the 
trade name for any of her products; 

(b) Representing that any of her products are of Indian origin; 

(ec) Using the picturization of an Indian in her advertising literature, on her 
letterheads, or on the labels of any of her products ; 

(d@) Representing that her Treatment for Nose and Throat— 


. Works fast ; 

Is a competent treatment for nasal catarrh ; 

. Will cause one to have “no more nasal catarrh ;” 

. Is highly recommended as a gargle for public speakers ; 
. Is one of the greatest remedies for nasal catarrh; 

6. Has cured hundreds of people of nasal catarrh ; 

. Will cause one to have “no more throat trouble” ; 
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(e) Representing that her preparation Tonic is a great tonic for lost man- 
hood; 

(f) Representing that her hair tonic will serve as a tonic for the hair, 
strengthen its growth; stop it from falling out; correct dandruff; and cause one 
to have no more baldness; 

(g) Representing that her liniment or preparation for rheumatism— 


1. Will cause one to have “no more rheumatism” ; 
2. Will cause one to have a restful night with one application ; 
3. Is the greatest and most reliable liniment on the market ; 


(i) Representing that her tea for rheumatism— 


Carries off poisons ; 

Is a blood purifier ; 

. Is a decoction ; 

4. Is a stimulant for people run down in health ; 
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(i) Representing that her preparation for rheumatism is a competent treat- 
ment for chronic rheumatism ; 
(j) Representing that her sponge cream— 


1. Ends unsightly skin blemishes ; 

2. Is a competent treatment for bad complexion, pimples, skin eruptions, 
and blackheads; and 

3. Is a skin tonic; 
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(k) Representing that her Foot Ease will prevent foot ailments and cause corns 
to disappear and “heal out”; 

(1) Representing that her Teeth and Breath Powder is a competent treatment 
for soft gums and pyorrhea ; 

(m) Representing that her preparation designated High Blood Pressure is a 
competent treatment for high blood pressure ; 

(n) Representing that her preparation designated High Blood Pressure will rid 
the system of fermenting poisons and diminish poisons in the blood ; 

(o) Representing that her preparation designated Magic Liniment is a 
competent treatment for muscular pains, neuralgia, lumbago, myalgia, pleuro- 
dynia and for sore spots generally ; 

(p) Representing that either of her preparations designated Constipation Tea 
and Constipation Capsules— 


1. Is a competent treatment for indigestion, liver disorders, acid stomach or 
chronic constipation ; 

2. Will act as a tonic, blood purifier, or intestinal cleanser ; 

3. Will enable one to gain strength, become energetic and cause the body to 
function properly when one’s vital organs fail to perform their work 
correctly and the bowels and kidneys cannot throw off waste; 

4. Relieve all irritations ; 

5. Will bring improvements at once no matter how severe stomach indiges- 
tion may be; 

6. Will bring on natural action ; 

Is a competent treatment for diseases and bad complexion arising from 

impure blood ; 

8. Will keep the system clean; 

9. Is a competent treatment for sluggish liver, bloated stomach, soreness 
and tiredness ; 


(q) Representing that her preparation designated Women’s Blessing is a 
eompetent treatment for leucorrhea or female troubles; 

(r) Representing that her Pile Salve or Pile Lotion either singly or combined 
is a competent treatment of any form of piles; 

(s) Representing that her preparation designated Squaw Tea— 


1. Is a tonic; 

2. Exerts a powerful influence on the reproductive organs of females; 

3. Is a most reliable remedy or competent treatment for leucorrhea. or other 
female troubles; 

4. Is a competent treatment for all urinary affections; 


(t) Using the word Squaw as apart of the trade name of any of her prepara- 
tions to designate or describe a tea not of Indian origin; 
(wv) Representing that her preparation designated Men’s Delight— 


1. Is a competent treatment for chronic constipation, indigestion, liver 
disorders and acid stomach; 

2. Is a tonic, blood purifier and internal cleanser ; 

3. Will cause the body to function properly ; 

4. Will cause one to gain in strength and become energetic; 

5. Is a competent treatment for sluggish liver, bloated Stomach, sourness 
and tiredness ; 


-(v) Representing that her preparation designated Nerve Tea— 


1. Is a competent treatment for insomnia, nervousness, and restlessness; 
2. Is a tonic; 
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3. Is a blood purifier ; 
4. Is a builder; 


(w) Representing that any of her preparations is a competent treatment for 
retroversion of the womb. (Feb. 9, 1937.) 


01655. Vendor-Advertiser — Medicinal Preparation. — French Lick 
Springs Hotel Co., a corporation, French Lick, Ind., vendor-adver- 
tiser, was engaged in selling a laxative designated Pluto Water, and 
agreed in soliciting the sale of and selling its said product, in inter- 
state commerce, to cease and desist from representing directly or 
otherwise : 


(a) That Pluto Water is the “Only” laxative; 

(6) That Pluto Water will restore health; 

(ce) That Pluto Water will “correct” constipation, unless said representation 
be limited to indicate acute constipation ; 

(d) That Pluto Water will end constipation in one hour or at all, unless 
said representation be limited to indicate acute constipation ; 

(e) That Pluto Water is a competent treatment for constipation, unless said 
representation be limited to indicate acute constipation; 

(f) That Pluto Water will bring “safe” and “permanent” relief from morn- 
ing-after head; 

(g) That Pluto Water will stimulate the gall bladder and liver to normal 
free flowing action, or is of itself a competent treatment for gall bladder and 
liver troubles; 

(h) That more than 50,000 doctors use Pluto Water themselves to keep regu- 
lar and recommend it to their patients for constipation unless such representa- 
tion be qualified to indicate that 50,000 doctors “have” used Pluto Water for 
constipation ; 

(i) That Pluto Water is a competent treatment for asthenia ; 

(j) That Pluto Water will rid the system of the poisons that make one feel 
lazy and achy, unless limited to the intestinal tract ; 

(k) That Pluto Water will carry away any excess acid in the stomach; 

(1) That Pluto Water is a “double action” laxative ; 

(m) That Pluto Water will free the vascular and nervous systems from 
poisons which produce irritative and degenerative effects in cases where, be- 
cause of intestinal insufficiency there are conditions of toxic disturbances of 
the stomach, liver, kidneys, skin, joints, vasomotor, or nervous system; 

(n) That Pluto Water provides a sure way of cleansing the system of health 
destroying poisons or eliminating or banishing dangerous “accumulated” poi- 
sons, unless limited to the intestinal tract. (Feb. 9, 1937.) 


01656. Vendor-Advertiser—Money Making Plans.—Willard Mathias 
Moore, an individual, doing business under the trade name of 
‘“Mooremade”, Lapeer, Mich., vendor-advertiser, was engaged in sell- 
ing plans for an amusement park device, methods of engaging in 
mail order business and other money making schemes, and agreed in 
soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That respondent’s plan for making money enabled him to make $40,0€0 ; 

(ob) That respondent’s plan will make “easy money” or a “lot of money” 
for anyone; 
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(c) That “The Novelty Dealer’s Guide” will give one full instructions on 
how to start and conduct a mail order business ; 

(d) That “The Novelty Dewer’s Guide” will enable one to earn an inde- 
pendent living; 

(ce) That the regular price for “The Novelty Dealer’s Guide” is $2.00, but is 
sold by respondent for 25 cents in stamps; 

(f) That respondent’s receipt for “Magic Artificial Honey” will produce 
honey equal to bee’s honey and is often taken for genuine honey by judges; 

(g) That agents can sell easily ten receipts a day at $1 each and average 
one sale at every sixth house; 

(h) That the “Magic Ink Braser” is sold readily in banks, offices. ete. for 
fifty cents a bottle, although costing only three cents each to make; 

(i) That agents can sell a gross of “The Magic Mucilage” every day as every 
merchant or banker called on will buy one or more; 

(j) That “Celebrated Magic Cologne” is in universal demand and the profit 
from the amount sold in a single large town will handsomely maintain a 
family ; 

(k) That “Magie Grease Eradicator” 


(1) Will remove every vestige of grease, oil, paint, stains, ete. from all 
kinds of clothing; 

(2) Is the only liquid of its kind; 

(3) Sells readily everywhere ; 

(4) Several hundred dollars’ worth can be sold in a single township in a 
week’s time; 


(lt) That “The Roadman’s and Streetman’s Guide” contains real plans for 
making big money ; 
(m) That respondent’s book ‘Famous Secret Formulas” 


(1) Will enable one to clear $20.00 a day; 

(2) Contains a formula for making an everlasting black ink; 

(3) Contains a formula for tablets that are a competent treatment for 
dyspepsia ; 

(4) Contains a formula for a tea that is a competent treatment for kidney 
disorders ; 

(5) Contains a formula for a preparation that will cure the liquor habit; 

(6) Contains a formula or plan for making a Goldometer or gold meas- 
uring device; 

(7) Contains a formula for making inkless pens; 

(8) Conains a formula for making a preparation that will cure the tobacco 
habit ; 

(9) Every order brings $1.00; 


(n) That respondent makes a “remarkable offer” or “reduced price” of 50¢ 
per copy, or 38 copies for $1, for a book on the mail business, the regular price 
of which is $1, when said price of 50¢ per copy or 3 copies for $1 is the regular 
selling price of said books; 

(0) That the book “The Trust Scheme’”’ 


(1) Will enable one to start in business as well equipped as though he 
were possessed of a large amount of capital and experience; 

(2) Will enable one to make from $1 to $1.50 on every reply; 

(3) Will enable one to make enormous profits; 

(4) Will enable persons to make large fortunes; 
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(p) That respondent’s method of selling post cards will enable one to earn 
from $4.00 to $10.00 a week in spare time; 

(q) That respondent’s “Sales Reporter” will enable one to engage in a busi- 
ness “paying big’ wherever tried and that never becomes old or worn out; 

(”) That respondent will enable one to get advertising free; 

(s) That respondent enabled one of his customers to get $2000 worth of 
advertising free; 

(t) That respondent will enable one to make $15 to $20 a mdnth in spare 
time selling sewing machine oil. (Feb. 9, 1937.) 


01657. Vendor-Advertiser—Literature on Mentalphysics, Etc.—The 
Institute on Mentalphysics, a corporation, Los Angeles, Calif., ven- 
dor-advertiser, was engaged in selling Correspondence Courses, 
Books, Papers and other literature on Mentalphysics, and agreed in 
soliciting the sale of and selling its said product, in interstate com- 
merce, to cease and desist from representing, directly or otherwise: 


(a) That the founder of the Institute of Mentalphysics was taught by 
“masters” of the Far East in Tibet; is “today’s authoritative interpreter of 
the ancient wisdom’: can take one into the “very center of the Center of 
Wisdom”: is a world teacher “of unequaled experience possessing a perfect 
mind in a perfect ‘body’ ; imparts “secret knowledge of how to enjoy unfading 
youth of body and mind”; or can take one “to the highest point that he is 
evolutionally able to reach”; 

(b) That the instructions contained in respondent’s courses, books, litera- 
ture, periodicals or pamphlets will: 


1. Enable one to bring into realization in his own life whatever he may 
have dreamed he could do or become, no matter how fantastic it 
may appear; 

2. Enable one always to win, do, or be whatever he wants to win, do 
or be in life; 

3. Cause new implements to fall into one’s lap; 

4. Cause miracles to happen; 

5. Enable one to see himself radiantly full of life, successful, happy, 
have plenty of the world’s goods and properly using what he has; 
see himself a leader; see himself possessing a beautiful body, writ- 
ing books, singing, speaking, teaching, and doing what he wants to 
do; 

6. Teach any man to become strong and well, grow young and keep 
young, improve his figure and build a body that will respond to any 
demand made upon it at any time; 

7. Enable one to develop himself so as to be “one man in 10,000” ; 

8. Enable one to become the conqueror of every situation ; 

9. Cause fear and failure to disappear from one’s experience ; 

10. Enable one to develop powers within himself so as to create or in- 
crease an intense personal magnetism ; 

abi Provide the breath of life to women, revealing to them beauty and 
charm of body, personality, unfading youth, grace, sweetness of dis- 
position, alertness and vivacity, and that “IT” which all the out- 
standing personalities of stage and screen possess; 
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(c) That respondent offers its students a secret method of the actual tech- 
nique of rejuvenation; or 
1. That its teachings of such principle are 100 years ahead of their time, 
or embody practices and secrets “known only to the Masters of Tibet”, 
or that Tibet is the land “where age has been finally conquered”; or 
2. That such teachings by respondent have caused miraculous changes in 
the physical bodies in scores of its students; or 
3. That respondent’s teachings will enable one to attain the age of 120 
years or any other specified age, and be physically fit to enter the 
state of matrimony at such age; 


(d) That old age is “only a chemical change” which respondent is able to 
instruct its students to overcome; 

(e) That Mentalphysics enables one to cure constipation, appendicitis, sinus 
trouble, chronic nephritis, fur poisoning; or will cause goitre or heart trouble 
to disappear; or corrects curvature of the spine; 

(f) That the breathing exercises taught by Mentalphysics will cleanse, re- 
vivify, strengthen, rejuvenate, or beautify the body; or eliminate waste mat- 
ters, introduce physical and mental harmony and strength, develop the voice, 
develop absolute fatiguelessness, or will establish positive conditions of a 
radiant, abundant life; 

(g) That respondent’s ‘Practical Health and Beauty Guide” will— 


1. Enable one to determine his ‘chemical type” and be free through 
health ; 

2. Teach one the simplicity of correct diet for his individual chemical 
type, the chemical structure of his body, his physical and mental 
analysis, his predispositioning ailments, and how to avoid them, his 
principal characteristics and how to develop them; 


(h) That there is a chemical cause for unhealthiness, unhappiness, melan- 
choly, poverty or whatever goes wrong in one’s life experience; 

(i) That Mentalphysics will enable one to attain a perfect supply of the 
right kind of food or chemical elements so as to haye perfect cells, a perfect 
body, or perfect brains and perfect thought, or will cause one to have perfect 
emotion and action in life; 

(j) That a person’s mental or spiritual condition is determined by his phys- 
ical condition ; 

(k) That Mentalphysics is of essential interest to all Free Masons; 

(1) That respondent provides its students with a “sealed book unfolding the 
sacred mysteries of Tibet” ; 

(m) That Mentalphysics provides its students with sacred exercises of 
of priceless value “known only to advanced Oriental masters” (Feb. 10, 1937.) 


01658. Vendor-Advertiser—Medicinal Preparation—Jim Bourland, an 
individual operating as Star Products Co., Houston, Tex., vendor- 
advertiser, was engaged in selling a medicinal preparation desig- 
nated as “Blue Star Ointment” and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That Blue Star Ointment is a “positive” relief for itchy skin; 


(b) That said product will penetrate the pores, or will “kill” common itch, 
tetter, rash, eczema, foot itch, or ringworm; 
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(c) That the said product kills the itch germ, or that itch is caused by a 
germ; 

(d) That the said product will “get rid of” itch, rash, tetter, footitch, ring: 
worm, eczema ; 

(e) That said product contains tested medicines that “kill” the itching. 
(Feb. 10, 1937.) 

01659. Vendor-Advertiser—Medicinal Preparation.—Red Sea Balsam 
Co., Inc., a corporation, Taunton, Mass., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Red Sea Balsam, 
and agreed in soliciting the sale of and selling its said product, in 
interstate commerce, to cease and desist from representing directly 
or otherwise :— 


(a) That Red Sea Balsam is a competent treatment or effective remedy for: 


. Bruises, 

. Sprains, 

. Burns, 

. Sealds, 

. Sunburn, 

Chapped hands and lips, 

. Stiff and sore muscles due to exposure and overexertion ; 
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(b) That Red Sea Balsam is a competent treatment or effective remedy for 
colds, unless limited to the conditions associated with colds; 

(c) That Red Sea Balsam is a competent treatment or effective remedy for 
sore throat, lame muscles, combating the pain and coughs, unless the same is 
qualified and limited to relief for minor cases of these disorders. (Feb. 15, 
1987.) 

01660. Vendor-Advertiser—Washing Fluid—Crown Products Corp., 
a corporation, San Francisco, Calif., vendor-advertiser, was engaged 
in selling a washing fluid designated Sani-Clor, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to cease 
and desist from representing, directly or otherwise :— 

(a) That Sani-Clor— 

1, Destroys germs; 

2. Is a “sterilizer”; or 

3. Destroys odors unless the representation is limited to destruction of 
odors by application at the source of the odor or upon the object from 
which the odor emanates; 

(b) That Sani-Color is a disinfectant, unless directions are given for first 
cleansing the surface or area to be disinfected, and then thoroughly wetting all 
surface with a proper solution of the product. (Feb. 15, 1957.) 

01661. Vendor-Advertiser—Medicinal Preparation—G. H. Glitzke, an 
individual trading as Ulgo Co., Kansas City, Mo., vendor-advertiser, 
was engaged in selling a product designated Ulgo and agreed in 
soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 
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That Ulgo is a competent remedy in the treatment of leg sores or arm 
sores other than to control, but not cure, some cases of leg sores when caused 
by tricophyton tinea germs. (Feb. 16, 1937.) 


(1662. Vendor-Advertiser—Urine Analysis—Dr. A. L. Barth, an in- 
dividual doing business as Central Laboratory and Central Labora- 
tory Service, Pana, Ill, vendor-advertiser, was engaged in selling 
Urine Analysis and health service, and agreed in soliciting the sale of 
and selling its said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That the findings of respondent’s urine analysis are an index to the 
state of one’s health or indicate whether all the vital organs are performing 
their work properly or require attention ; 

(b) That by respondent’s urine analysis one “can see where he stands in 
regard to health” unless limited to the recognized conditions disclosed by urine 
analysis ; 

(c) That the analysis by respondent will reveal waste poisons which may be 
the cause of headaches, eye trouble, nervousness or other troubles; 

(d) That respondent gives “as complete and scientific analysis as can be 
obtained ;” 

(e) That respondent’s health service teaches one to use the right food in the 
right way unless limited to cover such dietary deficiencies as might be disclosed 
by urine analysis; 

(f) Directly or by inference, that vitality, energy and endurance are built up 
by use of the food diet prescribed by respondent unless such deficiencies are due 
to causes capable of being shown by urine analysis, and also unless it is made 
to appear that no diet can alone build up vitality, energy and endurance; 

(g) That good food makes good blood or bad food makes bad blood, without 
regard to the various pathological conditions affecting the purity of the blood: 

(ht) That poor blood is the cause of all disease; 

(i) That respondent can, unless by a physical examination and an accurate 
diagnosis based thereon, build up the blood so that a purchaser of his food diet 
will have vitality, energy and endurance; 

(j) That by the use of respondent’s services the cause of dropsy. tonsillitis, 
decayed teeth, diabetes, prostate gland troubles, female troubles, leucorrhea, 
tumors, gall bladder pain, colic, eczema, skin troubles, granulated lids, head- 
aches, sinus trouble, nervousness, goitre, piles, angina pain and indigestion may 
be determined and the condition relieved; or that the services are a competent 
treatment for the above maladies ; 

(k) That respondent’s services correct or help to cure disease or treat all 
diseaseas or secure wonderful results; 

(m) That respondent’s urine analysis and health service is a safeguard 
against disease unless limited to diseases indicated by urine analysis; 

(n) That drugs or medicine will prevent the user from getting results from 
the use of respondent’s service ; 

(0) That respondent’s diet and treatment heals ulcers or restores health ; 

(p) That respondent’s service includes a balancing, dissolving, eliminating, 
regenerating, healing, nonmucus forming, vibration producing, magnetism 
creating, heat and energy producing, blood cooling, fatigue banishing, brain and 
nerve-building diet; 

(q) That respondent’s service makes the sick well and keeps the well healthy. 
(Feb. 16, 1937.) 


> 


. 


STIPULATIONS 1523 


01663. Vendor-Advertiser—Washing Fluid—KEstate of James Austin, 
doing business under the trade name of James Austin Co., Pitts- 
burgh, Pa., was engaged in selling a sodium hypochlorite washing 
and bleaching fluid designated, Austin’s A-1 Solution, and agreed 
in soliciting the sale of and selling its said product, in interstate com- 
merce, to cease and desist from representing, directly or otherwise: 


(a) That Austin’s A-1 Solution will serve as a disinfectant for household 
purposes unless qualified by the direction that the articles or places to be dis- 
infected must be thoroughly washed or cleansed before application of the 
solution ; 

(b) That Austin’s A-1 Solution will disinfect cuts, wounds and insect bites; 

(c) That Austin’s A-1 Solution may be used for laundering and the need for 
bluing will be obviated. (Feb. 15, 1987.) 


01664. Vendor-Advertiser—Poultry Preparations —Farmaide Products 
Co., a corporation, Lincoln, Nebr., vendor-advertiser, was engaged in 
selling various preparations designated Ex-Tone Poultry Worm Tab- 
lets, Ex-Tone Poultry Worm Powder and Chloraide, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Ex-Tone Poultry Worm Tablets or Ex-Tone Poultry Worm Powder 
will, alone or in combination with each other, constitute a competent treat- 
ment or an effective remedy for worm infestation of chickens and/or turkeys, 
or that the said products or either of them— 


1. Will save a flock from worms, 
2. Will expel worms from poultry, or contain sufficient qauntities of proper 
vermifuges to accomplish this purpose; 

. Is an effective flock treatment for wormy flocks; 

Will control the infestation of round worms and tape worms in poultry ; 

Is a “wormer”’’; 

. Expels large round worms, pin worms, and tape worms from poultry; 

Is a thoroughly efficient vermifuge ; 

Will remove intestinal parasites from poultry ; 

Will cause every bird in a flock so treated to be healthier, more pro- 
ductive, or more profitable; 

10. Is a specific against all kinds of worms in all kinds of poultry; 

11. Destroys intestinal worms; 

12. Will rid fowls of worms; 

13. Will keep a flock free from worms; 
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(b) That Chloraide is suitable for all sanitation purposes in the home and 
on the farm to promote sterile conditions ; 

(c) That Chloraide will “sterilize” dairy utensils, milk bottles, cans, cream 
separators and milking machines, or kill bacteria ; 

(d) That Chloraide is “safe” ; 

(e) That Chloraide is the most effective germicide known to medical science ; 

(f) That Chloraide is twelve times as potent in germ killing power as car- 
bolic acid; 

(g) That Chloraide is non-poisonous. 

(nh) That Chloraide is a sterilizer ; 

(i) That Chloraide destroys bacteria ; 
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(j) That Chloraide will insure freedom from foul odors and disease germs ; 

(k) That in connection with bees, Chloraide will constitute a competent treat- 
ment or an effective remedy for European. Foul Brood ; 

(1) That one teaspoonful of Chloraide to a pint of water makes an effective 
disinfecting and germicidal solution for practically all purposes ; 

(m) That 1 to 2 teaspoonsful of Chloraide to 1 gallon of water is a suffi- 
ciently strong solution to be of value in cleansing milk and cream cans, pails, 
ice cream cans, and similar articles; 

(n) That Chloraide will utterly destroy all bacteria and necrotic matter 
with which it comes in contact ; 

(0) That Chloraide is the most effective preventative of disease in a herd 
of cattle ; 

(p) That Chloraide will prevent the spread of communicable. diseases ; 

(q) That to assure continued health and growth of chickens, the brooder 
and chicken houses should be cleaned, and thoroughly sprayed with Chloraide 
at least every week; 

(r) That Chloraide constitutes a competent treatment or an effective remedy 
for— 


1. Bacillary White Diarrhea, 9. Blackhead, 

2. Coccidiosis, 10. Diarrhea, 

3. Roup, 11. Enteritis, 

4, Canker, 12. Colds, 

5. Chicken Pox, 13. Pneumonia, 

6. Aspergillosis, 14. Swelled Head, or 
7. Bronchitis, 15. Sorehead. 

8. Cholera, - 


(s) That Chloraide is the most suitable of all germicides for effective poultry 
sanitation ; 

(t) That Chloraide is not a poison; 

(w) That Chloraide will prevent disease infection in chickens: 

(v) That Chloraide will control poultry disease epidemics when they appear; 

(w) That losses from poultry diseases will be stopped by the use of 
Chloraide ; 

(#) That Chloraide has any germicidal action on germs on the beak and in 
the mouth and crop of chickens ; 

(y) That most contagious diseases are seeded through the drinking water 
tank ; 

(z) That Chloraide is a preventative treatment for common bronchial dis- 
eases and intestinal infections of poultry; : 

(aa) That Chloraide constitutes a competent treatment or an effective remedy 
for bunions. (Feb. 16, 1937.) 


01665. Vendor-Advertiser—Medicinal Preparation—Thomas J. Mc- 
Bride, trading as The Entromul Co., Los Angeles, Calif., vendor- 
advertiser, was engaged in selling a medicinal preparation, and 
agreed in soliciting the sale of and selling its said product, in inter- 
state commerce, to cease and desist from :— 


(a) Representing, directly or otherwise, that Entromul is a competent treat- 
ment or effective remedy for: 


1. Sore and inflamed stomach—bowels ; 
2. Mucous or spastic colitis; 
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8. Colitis; 
4. Nervousness ; 
5. Diarrhea ; 
6. Gastro-intestinal inflammation; 
7. Distress caused by acid secretion ; 
8. Constipation; unless limited to temporary relief; 
(6) The use of testimonials stating that Entromul will effect the cure of 


any disorder, disease or malady of the human body, or that it has “saved 
lives” or “rid” the system of any disorder, disease or malady. (Feb. 17, 1937.) 

01666. Vendor-Advertiser—Borax.—Pacific Coast Borax Co., a cor- 
poration, Los Angeles, Calif., vendor-advertiser, was engaged in sell- 
ing a preparation designated 20 Mule Team Borax, and agreed in 
soliciting the sale of and selling said product in interstate commerce, 
to cease and desist from representing, directly or otherwise :— 

(a) That the product will “banish” or destroy all odors; 

(6) That the product “gets rid” of insects, bugs, etc. ; 

(ec) That by use of the product “bugs won’t stay where it is” or that “no 
bug will stay where there is 20 Mule Team Borax”; 

(d) That the product is healing unless limited to its aid in the process 
thereof ; 

(e) That the product will cure athlete’s foot; 

(7) That the product will banish insect pests. (Feb. 17, 1937.) 

01667. Vendor-Advertiser—Beauty Product.—Francess Kable, Inc., a 
corporation, Chicago, IlJ., vendor-advertiser, was engaged in selling 
a device designated Hollywood Contour Neck Band and agreed in 
soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That Francess Kable’s Hollywood Contour Band is Hollywood’s most 
guarded secret; 

(b) That Francess Kable’s Hollywood Contour Band is used and endorsed 
by famous stage and screen stars unless and until such use and endorsement 


by such celebrities is an actual fact; 
(c) That Francess Kable’s Hollywood Contour Band— 


1. Rebuilds relaxed neck and contour muscles; 
2. Corrects under-chin heaviness; 
3. Builds up a receding chin; or ; 
4. Creates and protects the perfect contour. 
Respondent further agreed, in soliciting the sale of its product in 
interstate commerce, to cease and desist from using the word “Holly- 
wood” in designating its product. (Feb, 19, 1937.) 


01668. Vendor-Advertiser—Medicinal Preparation.—Scientific Medici- 
nal Products, Inc., a corporation, San Francisco, Calif., vendor- 
advertiser, was engaged in selling a preparation designated Slenderets 
and agreed in soliciting the sale of and selling said product in inter- 
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state commerce to cease and desist from representing directly or 
otherwise : 


(a) That use of said product or any definite amount thereof alone or in 
combination with a diet or otherwise will enable one to reduce any definite 
number of pounds within any definite period of time; 

(b) That use of said product will cause one to have “plenty of pep”; 

(c) That by use of said product one will never feel “a hungry moment” ; 

(ad) That said product will enable one to “get rid of fat”; 

(e) That the product will “remove” fat ; 

(f) That the product converts food or fat into energy ; 

(g) That the product redistributes stored fat; 

(h) That “results” are guaranteed: 

(i) Inferentially or otherwise that the product has been used in the reducing 
clinie of any hospital unless and until such is a fact. (Feb. 19, 1937.) 


01669. Vendor-Advertisers—Business Treatise——Elizabeth May and 
George W. Haylings, co-partners, trading as, National Folio Service, 
Los Angeles, Calif., vendor-advertisers, were engaged in selling a 
certain treatise on business, and agreed in soliciting the sale of and 
selling their product, in interstate commerce, to cease and desist from 
representing, directly or otherwise: 

(a) That Treatise #5 is a remarkable plan which tells you HOW to earn a 
remarkable wage every week; 

(b) That there is no limit to the possibilities and no other service needed 
so badly in these modern days ; 

(c) That in order to succeed with the business described in Treatise #5 
it is not necessary to canvass or that one may succeed in the business described 
therein by working only a few hours each day. (Feb. 19, 1937.) 

01670. Vendor - Advertiser — Correspondence Course. — Towertown 
Studios, Inc., a corporation, Chicago, Ill., vendor-advertiser, was en- 
gaged in selling a correspondence course in art and commercial draw- 
ing, and agreed in soliciting the sale of and selling its said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That the course or method of instruction offered by the respondent is 
“new”; 

(b) That special cash offers are made or prizes are given for “promptness”; 

(c) That by studying the respondent’s course or method of instruction, a 


person can start selling his drawings as soon as he is able to produce the 
same ; 


(d@) That the price of the respondent’s course or method of instruction is 
fluctuating and subject to a rise, or that the price of the same is “special” and 
that 'a reduction in tuition may be effected by “promptness” in enrollment, 
unless such increase in price actually takes place. (Feb. 19, 1987.) 

01671. Vendor-Advertiser—Medicinal Preparations—Paul Gardinier, 
an individual trading as D. Smythe Co., H. Smythe Co., G. Smythe 
Co., C. Smythe Co., and D. F. Smythe Co., Newark, Mo., vendor- 
advertiser, was engaged in selling preparations designated Vitality 
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Tonic, Antiseptic Douche Powder, Roots, Herbs, Gazing Crystals, 
Booklets and Novelties of Various Types and Descriptions, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing, directly or other- 
wise: 


(a) That the said tonic is a competent treatment or an effective remedy for 
“lost vitality”: 

(b) Inferentially or otherwise that the said tonic will make one strong or 
healthy or that it will increase one’s vigor; 

(c) That the said tonic contains nothing harmful; 

(d) That the said douche powder is a competent treatment or an effective 
remedy for leucorrhoea, ulcers, etc., or that it will cure any of the said condi- 
tions ; 

(e) That the gazing crystals are free from defects; 

(f) That by use of the book entitled “Old Secrets and New Discoveries,” 
one can: 


1. “Make a person at a distance think of you”; 
2. “Charm those you meet and make them love you”; 


(g) That by carrying “John the Conqueror Root” on one’s person one: 


1. Will never be without money; 

2. Can obtain anything he desires; 

3. Will always feel strong and powerful ; 
4, Will have much luck; 

5. Will become invisible at wish; 


(h) That “John the Conqueror Root” is a valuable medicinal drug or that 
it is an effective vermifuge; 

(i) That “Adam and Eve Root” possesses “magic qualities in restoring vitality 
to the generative organs” ; 

(j) That by the use of “Adam and Eve Root” one can “Bring back and hold 
the love of a husband, wife or a sweetheart”; 

(kt) That “Adam and Eve Root” is a competent treatment or an effective 
remedy for bladder or kidney trouble; 

(1) That “Blood Root” is competent as “a tonic for weak men”; 

(m) That “Lilly Root” is a competent treatment or an effective remedy for 
leucorrhoea or falling of the womb; 

(n) That ‘“’Lilly Root” “rejuvenates” the system, or that it is of value 
“during the period known as the ‘change of life’ ”’; 

(o) That “Jezebel Root” is a competent treatment or an effective remedy for 
cystitis, calculous affections, chronic inflammation or ulceration of kidneys, 
gonorrhoea, leucorrhoea, dropsy, rheumatism or bladder troubles; 

(p) That “Grains of Paradise” are effective as a stimulant to the generative 
organs; 

(q) That the respondent manufactures incense or any other article not so 
manufactured by him; 

(r) That the “Fairy or Lucky” Stones are “perfect” or “natural” crosses 
of stone; 

(s) That the “Fairy or Lucky” Stones will protect the wearer against witch- 
eraft, sickness, accidents or disasters ; 

(t) That the “Fairy or Lucky” Stones have been or are carried on the 


1528 FEDERAL TRADE COMMISSION DECISIONS 


person of any former President of the United States or any other person 
unless such was or is a fact; 

(w) That Brimstone is effective to fumigate infected areas or articles; 

(v) That by carrying the booklet “Pow-Wows or the Long Lost Friend” one: 


1. Is safe from all his enemies; 
2. Cannot burn in any fire, or that unjust sentences cannot be passed upon 
him ; 
(w) That by use of the booklet “Pow-Wows or the Long Lost Friend” one 
can; 


1. “Banish all kinds of pain”; 
2. “Compel a thief to stand still’; 
3. “Fasten or spellbind anything” ; 


or that the booklet contains “many rare and yaluable secrets never before 
disclosed” ; 


(@) That the booklet entitled “Albertus Magnus” is: 
1. A “sure means to avoid sickness”, or that it will make persons: 


a. Fortunate in their crops and stock raising ; 
b. Prosperous in all undertakings; 
ce. Enable one to acquire wealth, honor or esteem ; 


(y) That “Five Finger Grass” will bring restful sleep or ward off any 
evil; 

(2) That “Good Luck Herbs” will “keep moths and insects away”; 

(aa) That “Lesser Periwinkle Herb” will cause loye between persons of 
opposite sex; 

(ob) That Buckeyes will ward off rheumatism or any other ailment; 

(ec) That any article is imported from any foreign nation unless and until 
such is a fact. (Feb. 19, 1987.) 


01672. Vendor-Advertiser—Correspondence Course—G. E. Hendrick- 
son, an individual doing business as Three-M Syndicate, Argyle, Wisc., 
vendor-advertiser, was engaged in selling a correspondence course in 
art designated Three-M Service, and agreed in the sale of its course in 
interstate commerce: 


(a) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of students of his course achieved under normal con- 
ditions in the due course of business; and 

(6) Not to represent or hold out as maximum earnings, by the use of such 
expressions as “up to,” “as high as” or any equivalent expressions, any amount 
in excess of what has actually been accomplished by one of respondent’s stu- 
dents under normal conditions in the due course of business; and 

(c) That in the future respondent will not represent in form letters sent 
to prospective students that he has received remittances from any magazine 
or publication unless such is a fact; and 

(d) That in the future respondent will not use the term “Syndicate” or any 
other word that might indicate that respondent is doing business other than 
as an individual; and 

(ec) Not to represent that unless a prospective student complies with time 
limitations as to enrollment in a course of instruction, he cannot avail himself 


of reduced rates unless and until the time limitation is strictly enforced. (Feb. 
19, 1937.) 
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01673. Vendor-Advertiser—Medicinal Preparation—The Grove Lab- 
oratories, Inc., a corporation, St. Louis, Mo., vendor-advertiser, was 
engaged in selling a certain preparation designated Grove’s Emulsi- 
fied Nose Drops and agreed in soliciting the sale of and selling its 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That the preparation will afford relief in cases of asthma and sinusitis. 

(6) That the preparation will relieve nasal pains and irritations or con- 
gestion of the nasal mucosa, unless the representation is so worded as to clearly 
indicate that it has reference to pains, irritations or congestion due to or usually 
associated with the progress of head colds. 

(c) That the preparation will open the nasal air passages unless the repre- 
sentation is so worded as to clearly indicate that it has reference to temporary 
obstruction or restriction of such passages due to or usually associated with 
the progress of head colds. 

(7d) That the preparation will relieve choking sensations and the condition 
commonly termed “short breath”. 

(e) That the preparation will relieve difficult breathing, unless the representa- 
tion is so worded as to clearly indicate that it has reference to difficulty in 
breathing through the nasal passage due to temporary obstruction or restric- 
tion of such passages due to or usually associated with the progress of head 
colds. 

(f) That the preparation will stop “hawking”. 

(g) That the preparation will penetrate “all the way” to irritated nasal 
membranes. 

(i) That the preparation will clear the head “in one minute” or any other 
specified period of time. 

(i) That the preparation will speedily or otherwise relieve sinus pains and 
aches and, also, that the preparation will speedily or otherwise relieve the con- 
dition termed “stuffed head” unless the latter representation is so worded as to 
clearly indicate that it has reference to temporary obstruction or restriction of 
the nasal passages due to or usually associated with the progress of head colds. 

(j) That the preparation will stop children’s “sniffles” in three (3) or other 
specified number of applications. 

(k) That the preparation will stop “hawking” and “wheezing”. 

(1) That the preparation will open “stuffed head”, stop running eyes and nose, 
relieve all distress and restore the head to comfort in any specified number of 
applications. 

(m) That the preparation will stop the nastiest head cold or the most stub- 
born case of children’s “sniffles” in one day or in any other specified period of 
time. 

(n) That the preparation is a preventative of head colds and “sniffles”, or 
prevents spread of a cold. 

(0) That a few drops or other quantity or dosage of the preparation injected 
or applied within the nostrils will quickly or otherwise “fix up” any case of 
“sniffles”’. 

(p) That a few drops or other quantity of the preparation applied each day 
(or more frequently) within the nasal passage will be efficacious in warding off 
infection. 

(q) That the preparation should be used as insurance against head colds. 
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The respondent assumed all responsibility for any and all repre- 
sentations appearing in testimonials published by it and agreed that 
it will not publish or cause to be published any testimonial containing 
any representation substantially contrary to the foregoing agreement. 
(Feb. 23, 1937.) 

01674. Vendor-Advertiser—Medicinal Preparation —W. M. Robbins, an 
individual trading as Ray-Zem Laboratories, St. Paul, Minn., vendor- 
advertiser, was engaged in selling a certain medicinal. preparation 
designated, Ray-Zem, and agreed in soliciting the sale of and selling 
its said product, in interstate commerce, to cease and desist from repre- 
senting directly or otherwise : 


(a) That Ray-Zem is non-poisonous ; 

(b) That Ray-Zem is harmless ; 

(c) That Ray-Zem counteracts hyperacidity, unless limited to hyperacidity 
of the crop and stomach of poultry ; 

(d@) That Ray-Zem is indispensable for anyone who wants to make a success 
of turkey and poultry raising. (Feb. 23, 1937.) 


01675. Vendor-Advertiser—Medicinal Preparations—Holly wood Hygi- 
enic Products, Inc., a corporation, Hollywood, Calif., vendor-ad- 
vertiser, was engaged in selling Hollywood Dainties, Ur-Gard, 
Glandex, and Retardex, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) By inference or otherwise that Hollywood Dainties constitute an effective 
contraceptive ; 
(bo) That by the use of Hollywood Dainties the home becomes happy or 
peaceful, or that doubt need no longer trouble the young wife; 
(c) That vaginal insertion is the most effective method for all round use; 
(d) That because of its effervescent action (or at all) the germicidal qualities 
of Hollywood Dainties become active at once; 
(e) That Hollywood Dainties give assurance of strength or quality not found 
in other preparations for marriage hygiene; 
(f) That Glandex is 
1. A tonic; 
2. A tried and tested preparation ; 
3. A competent remedy for nervousness, sleeplessness or indifference to 
life’s pleasures ; 
4. The essence of full strength of the actual substances in the original 
glands; 
5. Available for the blood stream ; 


(g) That the users of Glandex report reawakened ambitions or a new interest 
in life by the use of a two weeks’ supply, or any other definite amount; 

(h) By inference, or otherwise, that Glandex would enable one to experience 
the satisfaction of a renewal of energy, physical fitness or ability where other 
preparations have failed so to do; 

(i) That Ur-Gard 


1. Is a Medical Corps prophylactic ; 


2. Was perfected by a United States Army Officer ; 
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. Has been thoroughly tested or its effectiveness proven; 

4. Combines the antiseptic or germicidal ingredients recognized as stand- 
ard in masculine hygiene; 

5. Inferentially or otherwise has prophylactic properties fully effective for 

prevention or treatment of social diseases generally ; 


(j) That Retardex 


. Is Hollywood’s original retardant or personal antiseptic; 

. Is used by thousands of men or that it is used all over the world; 

. Gives “lasting” satisfaction; 

. Isa gland tonic; 

. Is harmless, or is “guaranteed harmless” ; 

. Has been used with success where other remedies have failed. (Feb. 23, 
1937. 

01676. Vendor-Advertiser—Books and Curios.—A. W. Daggett, an indi- 
vidual trading as Daggett Publishing Co., Chicago, Ill, vendor- 
advertiser, was engaged in selling certain books, charms and curios 
and agreed in soliciting the sale of and selling its said product in 
interstate commerce to cease and desist from representing directly or 
otherwise : 


Dm or COW 


(a) That respondent’s Book of Power is a true book of mastership, from 
which old masters gained any knowledge or power or from which the old 
masters sold limited portions to Kings, Priests, or anyone else either under 
pledge of secrecy or otherwise; or that respondent is the first to reveal the 
secrets of any such book, or that any of the contents of said book are secret; 

(b) That reading respondent’s Book of Power will enable one to remove the 
cause of every condition that keeps him miserable and unhappy; or that by 
the reading of said book, “all things can be yours”; 

(c) That respondent’s Book of Power or any of respondent’s publications 
will: 

1. Unfold the mystic records of all the secrets of the ages; or enable 
one to: 


2. Know the particular day and hour to do anything he desires; 
8. Gain control of or bend the will of all enemies and opposers; 
4. Regain the love of anyone; 
5. Bring happiness to broken homes; 
6. Remove the source of unhappiness ; 
7. Regain youth and vigor; 
8. Understand motives of people or just what they have in mind; 
9. Choose his words according to ancient Holy methods or old Cuthian 
or Chaldean forms; 
10. Chant his desires in the silent tongue in a way that can be made 
to reach anyone anywhere ; 
11. Make people walk in their sleep or do one’s bidding ; 


. Do the works of the old Masters, Priests, and Ancients ; 
. Overcome all enemies ; 

. Cast spells of enchantment ; 

. Give one the mastery of all things; 

. Make his life just what he wants it to be; 

. “Do the Lord’s work that you are called to do”; 
Know what others are doing without their knowledge ; 
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19. Escape from prison; 
20. Satisfy any desire; 
21. Mold anyone to his will; 


(d) That respondent's Book of Power teaches all mysteries of life from the 
eradle to the grave and beyond; ; 

(e) That by a study of the Book of Power or mastery of the contents thereof, 
a person can obtain supernatural or mystical powers not otherwise obtainable ; 

(f) That by the use of said book one can learn to do all that the Masters 
in the ancient world could do; 

(g) That any “Vow of Silence” has been broken, or that for the first time 
since the dawn of creation such information is to be given to all who will 
use it for the good of their fellow men; 

(h) That the “regular” price of respondent's Book of Power is $2.00, so long 
as the listed price remains $1.00, or so long as $1.00 plus a socalled “credit 
coupon” is accepted as the purchase price: 

(i) That one can get the Book of Power “free” so long as any merchandise 
must be purchased from the advertiser before the book is received ; 

(j) That the user of respondent’s “Gazing Crystal Outfit” should quickly be- 
come an “expert” with the Gazing Crystal; or that the book of instructions fur- 
nished therewith is written by one of the world’s greatest mind readers; 

(kK) Directly or inferentially that by the use of respondent’s “Success Candle 
Book” one may be able to procure money, love, home, success, overcome all 
opposition, make dreams come true, get results that are desired, or secure any 
other results by burning candles or otherwise; 

(1) That the “regular” price of respondent's “Success Candle Book™ is $3.00, 
until such be the fact: or that the price of $1.00 is offered for a limited period 
of time, only unless orders received after such times are refused ; 

(m) Directly or inferentially. that respondent’s book, “How To Make Your 
Dreams Come True” will in fact enable one to make dreams come true or to 
dream winning numbers, or that it discloses one of the most seriously guarded 
secrets of the ages; or is an amazing guide to all truth or to any truth; 

(n) That the “regular” value of respondent’s book. “How to Make Your 
Dreams Come True” is $2.00 but it may be obtained for $1.00 for a limited period 
of time upon the presentation of respondent’s advertisement: 

(o) That the respondent's “Ten Lost Books of Moses”; 


. Are the key to knowledge; 

. Contain “The Mystery of Sinai’, things never told before; 

38. Reveal “The Mystic Secret of Sinai”: 

4. Contain “All the Master Secrets that Man has Sought Through the 
Ages”, the “Foundation of Wisdom”, and “The Way to All Power”: 

5. Contain the secrets of the Adepts or Moses’ Secret Power; 

6. Are the 10 books of ail knowledge; 
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(p) That the respondent's book, “Short-cut to Regeneration Through Fasting”, 
is a safe or sane guide to fasting that will restore the discouraged, sick or 
diseased to health: or that it has helped suffering thousands from every part 
of the world; 

(q) Directly or inferentially, that by the use of respondent's numerology | 
book, one can get his or her number and forge ahead: 

(r) That the respondent's “Course in Spiritual Science”: 


1. Gives more and better results to the students than anything ever | 
published : 


STIPULATIONS 1533 


iw) 


. Gives the user the golden key that unlocks the great city of your inner 
consciousness and Jays bare all measures of the inner life, giving power 
to use it as you will; 

3. Contains the deepest ‘secrets’; 

4. Gives knowledge to do all that the “old Masters could ever do”; 


(s) That respondent’s book, “Silent Friend, Marriage Guide and Medical 
Advisor” ; 


1. Contains secrets never before published ; 

2. Includes the wonders of the Cabala, copies from rare old manuscripts, 
the “great 7th Book”; 

Is a gold mine of money-saving, money-making secrets ; 

Exposes gamblers’ secrets, the $50,000 secret ; 

5d. Includes many ways to health and hundreds of other amazing secrets ; 
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({t) That respondent's book, ‘‘Pow-Wows—or the Long Lost Friend”: 


1. Contains most mysterious, wonderful and valuable arts and remedies 
for man and animals, or that “whosoever carries this book with him is 
safe from all enemies and cannot die without the Holy Corpse of Jesus 
Christ, nor drown nor burn, hor can any unjust sentence be passed 
upon him”; 

2. Contains information on how to make a thief return stolen goods, and 
extinguish fire without water; 

3. Discloses how to find all kinds of metal, banish all kinds of pain, fasten 
or spell-bind anything, protect one’s house and hearth; 

4. Discloses valuable secrets never before discussed ; 


(uw) That respondent’s Sixth and Seventh Books of Moses are translations 
from the Mosaic Books of Cabala and the Talmud; or contain the magical and 
spiritual arts of Moses; or contain exact copies of seals used by Moses, Aaron, 
the Israelites and Egyptians in the magic and arts; 

(v) That respondent’s Astrological Forecasts are made by the world’s fore- 
most Astrologer, or are the most complete ever published; that the forecasts 
will tell the person’s vocation, financial prospects, how to manage business, 
partners, enemies, how to improve health, the best time to buy and sell or to 
undertake anything; what days are best for signing papers, seek employment, 
travel, love, ete. ; 

(w) That respondent’s book “How to Attract Money” will enable the pur- 
chaser to bring money into his world by visualizing and concentration, or 
otherwise ; 

(z) That any of the following articles offered by respondent, to wit: “Bag of 
Fortune”, “Loadstone”, “High John the Conqueror Root”, “Jinx Breaking Oil’, 
“Magic Dream Seals”, “Lucky Oil’, “Blessed or Voliva Candles”, “Moses Incense”, 
“Tabernacle Incense”, “Lucky Bath Salt”, “Hot Foot Powder”, “Birth Month 
Perfume”, “Frankincense and Myrrh”, “Holy Religious Incense Compound”, 
“Virgin Stones”, “Blood Root”, “Five Finger Grass”, “Adam and Eve Root”, 
“Dragon’s Blood Stick”, “Love Perfume”, “Love Links Sachet Powder”, “Devil’s 
Shoe String”, “Chinese Mystic Horn Nut”, “Holy Sandal Wood”, “Kgyptian 
Style Black Cat Luck Ring”, “Ancient Egyptian Luck Ring”, ‘““White Lodestone”, 
“Sea Spirit’, “Old Original Floor Wash”, “Queen Elizabeth Root”, and other 
charms, oils, talismans, tokens and paraphernalia: 


1. Will have any magic or mystical properties ; 
2. Will exert any influence on the life or being of the user, or of any 
other person whatsoever ; 


146756m—39—vol. 2499 


1534 FEDERAL TRADE COMMISSION DECISIONS 


3. Will bring luck, success or health to the purchaser, wearer, user, or any 
other person ; 

(vy) That the respondent’s Genuine Parchment paper and ink is genuine lamb. 
skin virgin parchment, or is the same kind that is used for making seals, etc., 
by adepts and other occult people ; 

(z) That the respondent’s Book, “Albertus Magnus Egyptian Secrets”, is the 
book of nature and contains the hidden secrets and mysteries of life unveiled 
or the forbidden knowledge of ancient philosophers ; 

(aa) That the respondent’s Blessed Dream Candles will cause the user or 
burner to dream what will happen in the future or to dream winning numbers. 
(Feb. 25, 1937.) 


01677. Wendor-Advertiser—Electrical Massage Appliance.—H. D. Sand- 


stone, an individual, trading as Rol-A-Ray Sales Co., Portland, | 
Oreg., vendor-advertiser, was engaged in selling an electrical massage _ 


appliance designated Rol-A-Ray, and agreed in soliciting the sale 
of and selling its said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That the beneficial results of the Rol-A-Ray electrical appliance are 
achieved by a newly discovered method of producing a spray of invigorating, 
ozone carrying, vitalizing rays that awaken sluggish processes of elimination 
and assist Nature in her efforts to bring about a cure; 

(b) That Rol-A-Ray electrical appliance has performed miracles in relieving 
those who had lost all hope of ever enjoying normal health again; 

(c) That the Rol-A-Ray electrical appliance gives a miracle electrica 
massage ; 

(d) That the Rol-A-Ray electrical appliance is a competent treatment for 
anemia, arthritis, neuritis, sciatica, neuralgia, rheumatism, sore, stiff and 


swollen joints, paralysis, asthma, bronchitis, laryngitis, pneumonia, pleurisy, | 


influenza, sinus infection, prostate trouble, boils, ulcers, colitis, insomnia, con- 
stipation, or that such appliance has brought a new era of health and relief 
from pain for many sufferers from such ailments; 

(e) That Rol-A-Ray electrical appliance will prevent sickness, suffering, 
pain or worry; 

(f) That the Rol-A-Ray electrical appliance will banish or give quick relief 
from arthritis, neuritis, neuralgia, asthma, bronchitis and sinus trouble with 
its attendant ailments; 

(g) That the Rol-A-Ray electrical appliance will cure any ill or ailment; 

(h) That the Rol-A-Ray electrical appliance aids Nature’s way to health; 

(i) That the Rol-A-Ray electrical appliance is wonderful for asthma, heart 
trouble and high blood pressure ; 

(j) That the Rol-A-Ray electrical appliance will cure rheumatism, constipa- 
tion or tone up the system; 

(k) That the Rol-A-Ray electrical appliance is a cure of sinus infection, 
will heal sores or any inflammation, will do away with congestion, make pain 
mostly unnecessary or give a zest for living ; 

(1) That the Rol-A-Ray electrical appliance is a cure or competent treat- 
ment. for verma titis; 

(m) That the Rol-A-Ray electrical appliance is a cure for lameness; 


(n) That the Rol-A-Ray electrical appliance gives quick relief from chronic. 


ills. (Feb. 25, 1937.) 
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01678. Vendor-Advertisers—Cosmetics—William A. Wickland and 
Myndall Cain Wickland, co-partners doing business under the firm 
name of The Myndall Cain House of Beauty, Minneapolis, Minn., 
vendors-advertisers, were engaged in selling face creams, designated 
Myndall Cain Cleansing Cream and Myndall Cain Nourishing Cream, 
and agreed in soliciting the sale of and selling their said products in 
interstate commerce, to cease and desist from representing directly or 
otherwise : 


(a) That by using either of respondent's creams, one can appear years younger 
and take on a natural bloom; 

(b) That either of respondent’s creams are “penetrating” oils; 

(ec) That respondents’ products are ‘scientific’ triumphs; 

(d) That the use of respondents’ products will float the dust and dirt out 
of one’s skin; 

(e) That respondents’ products will cause the skin to become lighter ; 

(f) That respondents’ products will serve as a diet to the skin, revitalize, or 
rebuild the skin, banish wrinkles, or pour back those youthful secretions that 
have been robbed from the skin by time and exposure, or that they are amazingly 
effective ; 

(g) That respondents’ products anoint the skin with youth; 

(hk) That respondents’ products are “beauty insurance” ; 

(i) That the skin drinks in either of respondent’s creams; 

(j) That two applications, or any specified number of applications, of re. 
spondents’ products will quickly overcome “crepeyness” or that “rough look”, 

The respondents further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Feb, 26, 1937.) 

01679. Vendor-Advertiser—Medicinal Preparation—Thomas Leeming 
& Co., Inc., a corporation, New York, N. Y., vendor-advertiser, was 
engaged in selling a preparation for the relief of pain designated 
“Baume Analgesique” or “Baume Bengue” (Ben-Gay), and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing, directly or otherwise : 

(a) That Banme Bengue will allay or relieve pain in any part of the body 
except the local area of application ; 

(6) That Baume Bengue will “stay” in the area where it is applied until the 
pain is “banished”, “routed”, or “killed” ; 

(c) That Baume Bengue 

1. Penetrates “deeper” or 

2. Penetrates into the muscles or joints themselves, or 

3. Penetrates through muscles to the pain itself, or 

4, Penetrates deeper than the superficial tissues containing the nerve ends 
in the locality of application ; 

(d) From representing in any manner: 

1. That Baume Bengue is the only “true” Baume Analgesique, or 
2. From employing any similar phrase which may be reasonably taken to 


imply that there are no other reputable or authentic preparations on the 
market of substantially similar ingredients and therapeutic properties. 


(Feb. 23, 1987.) 
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01680. Vendor-Advertiser — Medicinal Preparation—G. Bernardi, 
Cleveland, Ohio, vendor-advertiser, was engaged in selling a prepa- 
ration designated Benaris, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Benaris is a competent treatment or effective remedy for— 


. Colds; 

. Chronic colds; 

Catarrh; 

. Bronchitis ; 

. Laryngitis; 

. Dryness of the throat ; 

Headaches; 

Sinus ailments; 

Throat irritation and inflammation}; 
Congestion of the nasal passages; 

. Tonsils which are enlarged or inflamed ; 
12. Hoarseness ; 
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(b) That Benaris will afford a cure or act as a preventative of any dis- 
order, disease or malady of the human body; 
(c) That the use of Benaris will— 


1. Neutralize the tissues; 

2. Eliminate colds, and result in better health; 

3. In all cases relieve the difficulties caused by mouth breathing when due 
to nasal congestion ; 

4, Assure a healthful, efficient day, or bring “new life and sensation” ; 

. Be found of great benefit because of its cleansing quality which “pene- 
trates the membranes of the nose and the entrance to the sinuses”; 

. “Permit greater diaphragmatic breathing, with the result of finer head 
tones” ; 

7. Increase the resonance, volume and quality of the voice. (Mar. 1, 1937.) 
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01681. Vendor-Advertiser—Pigeons, Etc.—E]mer C. Rice, an individ- 
ual trading as Plymouth Rock Squab Co., Melrose, Mass., vendor- 
advertiser, was engaged in selling Pigeons and Pigeon Supplies and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That orders are waiting for hundreds of thousands of squabs or that 
squabs are scarce or prices are up unless reliable authorities indicate such to 
be the fact at the date of such representation or time of distribution of such 
information unless such representation is contained in a book or pamphlet 
intended as a reference book to be used over a period of time, in which case, the 
date such conditions exist shall be distinctly shown in direct connection with 
such representation ; 

(b) That more than one hundred million or any other number of squabs 
are produced by customers of the respondent unless reliable information 
showing such to be the fact is in the possession of the respondent; : 

(c) That with an order for pigeons or any other products additional pigeons 
or products are given free when in fact a price therefor is included in the 
purchase price of the product ordered; 
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(d) That by reading the National Standard Squab Book one cannot go wrong 
or help but succeed in the squab business; 

(e) That the facts in the National Standard Squab Book are indispensable and 
can be obtained nowhere else and is the instruction one must have for real 
information and success; 

(f) That the information contained in the National Standard Squab Book 
will enable one to make double the usual squab profits; 

(g) That the respondent makes no profit from the sale of the National 
Standard Squab Book; 

(h) That the National Standard Squab Book is the fastest selling book on 
livestock ever written; 

(i) That by reading the National Standard Squab Book one may learn how 
broken pigeon eggs may be hatched; 

(j) That Baby Chick Health Grit or the same or a similar product by 
another name is needed or that poultry fed the same will live or that this or 
Plymouth Rock Health Grit or any other grit will definitely increase the egg 
production of pigeons or number of squabs produced ; 

(k) That PR Germ Death Fog Mite Destroyer or the same product by an- 
other name will kill mites other than those commonly known as chicken mites; 

(1) That PT Germ Death Insect Spray or the same product by another name 
is 100% active unless it is stated in direct connection therewith that it is not 
100% effective against insects and is not of value against bacteria; 

(m) That PR Germ Death Fog Cleaner or the same product by another name 
will destroy all germs or bacteria; 

(vn) That the price charged by respondent for wire netting or any other 
product is the same price at that received by the factory therefor or is 
“factory price”; 

(o) That ailments are best cured with Venetian Red or that an affected 
bird can be cured by giving it Venetian Red every day. (Mar. 1, 1987.) 


01682. Vendor-Advertiser—Perfume.—Chas. C. Merriam, an indivi- 
dual doing business under the trade name of Caswell Agency, New 
Haven, Conn., vendor-advertiser, was engaged in selling a perfume 
designated, Hollywood Nights Perfume, and agreed in soliciting the 
sale of and selling its said product in interstate commerce, to cease 
and desist from representing, directly or otherwise: 


(a) That “Hollywood Nights’— 


“Ts a new sensation in perfume,” 

. Originated in Paris; 

. Has taken Hollywood by storm; 

Has been endorsed by Hollywood’s most discriminating stars; or 
5. Is compounded from a secret formula straight from Paris; 
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(b) That a $1.00 introductory bottle is sent postpaid for 25 cents and the 
return of a coupon. (Mar. 1, 1937.) 

01683. Vendor-Advertiser—Shampoo.—Collins Laboratories, a cor- 
poration, St. Louis, Mo., vendor-advertiser, was engaged in selling 
a certain preparation designated Nuro-Sheen Dandruff Eliminator 
Shampoo and agreed in soliciting the sale of and selling its said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


1538 FEDERAL TRADE COMMISSION DECISIONS 


(a) That this product is guaranteed to give relief; 

(b) That the preparation gives “positive” relief from dandruff ; 

(c) That this preparation will maintain a healthy condition of the scalp; 

(d) That the product will remedy dandruff trouble, or enable one to “kiss 
his dandruff trouble farewell” ; 

(e) That the preparation revives dead and lifeless hair. 

The respondent further agreed to cease and desist from the use 
of the word “eliminator” as a part of the trade name for this prepa- 
ration, or from otherwise representing that it “eliminates” dandruff. 
(Mar. 1, 1937.) 

01684. Vendor-Advertiser—Cleaning Preparation—F rank H. Jones, an 
individual, trading as the Britelite Co., Greenfield, Mass., vendor- 
advertiser, was engaged in selling a product designated Brite-Lite, 
and agreed in soliciting the sale of and selling its said product in 
interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That Brite-Lite restores to their original luster or brightness 


1. Antiques ; 

2. Brass; 

3. Pewter; 

4, Old materials; 


(bv) That Brite-Lite restores or renews 


. Metals; 
. Porcelain ; 
. Fixtures; 
- Tools; 
5. Hardware; 

(c) That Brite-Lite makes old things new; 

(ad) That Brite-Lite is a “lasting” polish; 

(e) That no other polish will do the things that Brite-Lite will do; 

(f) That any article is patented until such time as it shall be protected by 
a patent granted by the United States Government; 

(g) That agents or salespersons for the respondent are assured of repeat 
orders, or that any territory is open to them. (Mar. 1, 1937.) 


01685. Vendor-Advertiser—Booklet—Mary C. Hogle Foundation, a 
corporation, (non-profit), Salt Lake City, Utah, vendor-advertiser, 
was engaged in selling-a certain booklet entitled “Build Up With 
Foods That Alkalinize and Heal,” and agreed in soliciting the sale 
of and selling said product. in interstate commerce to cease and desist 
from representing, directly or otherwise: 

(a) That sufferers from stomach trouble, kidney and bladder stones, tuber- 


culosis and chronic infections can be made well by using carrot juice; 
(6b) That carrot juice and celery juice 


1. Are recommended for rebuilding broken health; 
2. Offer the body the essential food materials for good blood and healthy 
cells ; 
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3. Can be consumed in quantities sufficient for rapid body revitalization; 
or 
4. Facilitate the digestion of certain important auxiliary foods; 


(ec) That the booklet “Build Up With Foods That Alkalinize and Heal,” is 
& manual for all sick people; 
(qd) That the booklet “Build Up With Foods That Alkalinize and Heal’: 


1. Tells the things one may do to keep well when in health and to regain 
health when ill; 

2. Tells the foods that protect, revitalize, alkalinize, soothe and heal; 

3. Contains diets for the seriously sick; 

4. Contains food regimes for digestive disorder, cancer, arthritis, anemia, 
emaciation, cold, ete. (Mar. 4, 1937.) 


01686. Vendor-Advertiser — Medicinal Preparation —Scott-Phillips, 
Inc., a corporation, Chicago, Ill., vendor-advertiser, was engaged in 
selling a medicinal preparation designated Eye-Gene, and agreed in 
soliciting the sale of and selling its product, in interstate commerce, 
to cease and desist from representing directly or otherwise: 


(a) That Eye-Gene should be used every day in the eyes, or that it is an 
essential of eye hygiene; 

(b) That Eye-Gene constitutes a competent treatment for bloodshot eyes 
unless specifically limited to the relief of bloodshot eyes caused by a minor local 
condition such as dust irritation, wind irritation, excessive reading, etc. ; 

(c) That this product is safe as water; 

(d) That Eye-Gene will relieve strained eyes, regardless of cause; 

(e) That this preparation will make eyes “healthy” ; 

(f) That Eye-Gene is a competent treatment, or an effective remedy for in- 
fiamed eyes and lids unless limited to relief when due to a minor local 
condition ; 

(g) That the use of this preparation will quiet nervous twitching ; 

(h) That Eye-Gene does not contain boric acid, or that the latter is an old- 
fashioned solution ; 

(i) That by the use of Eye-Gene dull, bloodshot eyes will assume the natural 
brilliance of youth; 

(j) That Bye-Gene is a competent treatment or an effective remedy for “Hay 
Fever Eyes”. (Mar. 8, 1937.) 

01687. Vendor-Advertiser—Potato Chip Fryer—H. W. Eakins, doing 
business under the trade name of Long-Eakins Co., Springfield, Ohio, 
vendor-advertiser, was engaged in selling a potato chip fryer and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That any profits in the potato chip business are certain ; 

(b) That he will help finance prospective purchasers of his machines; 

(c) Impliedly or otherwise, by the use of such expressions as “Wanted Men”, 
that he has employment to offer ; 

(ad) That the profits to be made from the operation of these machines are up 
to 80¢ of each dollar taken in, or any other figure not definitely established 
by competent proot ; 

(e) That dealers everywhere are waiting to be supplied with the product 
of respondent’s machines ; 
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(f) That one may get his money back within the first few days of operation 
of said machine, or within any other specified time not definitely established 
by competent proof; 

(g) That the information in his booklet could not be bought for $10,000.00, 
unless this amount, or any other amount stated, has actually been refused by 
respondent ; 2 

(h) That the business for which this machine is intended is a ready made 
business. (Mar. 8, 1937.) 

01688. Vendor-Advertiser—Cosmetics—The Compagnie Parisienne, 
Inc., a corporation, trading as H. U. Rhodius, Perfumes, San Antonio, 
Tex., vendor-advertiser, was engaged in selling cosmetics and agreed 
in soliciting the sale of and selling its said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Madam Roxy Cold Cream 


1. Cleanses pore deep or rejuvenates the skin; 
2. Removes the cause of blackheads, eruptions or other muddy sallow look ; 
83. Protects youthful complexion or restores texture to older skins; 

(b) That Madam Roxy Almond Milk Skin Lotion contains special beneficial 
ingredients, or that such ingredients are thirstily absorbed or otherwise absorbed 
by the skin cells or under tissues; 

(c) That Madam Roxy Cleansing Cream penetrates or goes to the depths of 
the pores; 

(d@) That Madam Roxy Nourishing Cream 


= 


. Rejuvenates the skin or penetrates the pores or oil glands; 
. Softens out wrinkles; 

. Firms the underlying muscle tissue ; 

. Smooths away crows feet; 

Assists nature to build new beauty from within; 

. Firms erepy throat; 

. Holds or restores contour of chin or sagging muscles; 

. Gives back to youth oils the skin must have; 

. Provides tissue stimulation for nerves or blood vessels; 

10, Brings back normal activity to the skin or a youthful complexion to age 
or advanced years; 
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(e) That Madam Roxy Bleach is a competent or effective treatment for 
sallow or muddy complexions, sunburn, moth patches, spots on hands, skin 
discolorations, or for the “banishment” of freckles; 

(f) That Madam Roxy Deep Pore Astringent 


1. Tonics or stimulates the deep down structure of nerves or skin glands 
not reached by creams; 

2. Is a deep pore lotion; 

3. Is the most effective of all lotion skin tonics; 

4. Vitalizes like a tonie taken for one’s body; 


(g) That by the use of Madam Roxy Pore Deep Astringent 


1. One need never have coarse pores; 

2. Every tiny blood vessel receives fresh blood; 
3. Every nerve is stimulated; 

4. Hach tiny skin gland is invigorated. 
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The respondent further agreed to cease and desist in his advertising 
from the use of the words “deep-pore” and “nourishing” as a part of 
the trade mame of any of its products. (Mar. 8, 1937.) 

01689. Vendor-Advertiser—Medicinal Preparations—Arwell, Inc., a 
corporation, Waukegan, Ill., vendor-advertiser, was engaged in sell- 
ing certain medicinal preparations designated Arwell, Arwellex 
and Arwellmist, and agreed in soliciting the sale of and selling said 
products im interstate commerce to cease and desist from represent- 
ing, directly-or otherwise: 

(a) That any preparation gets “rid” of odors, or of insects; 

(6) That any product sold by this respondent will “free” the camp of 
insects ; 

(c) That if Arwellex or any other preparation is used, one will have no 
fly or mosquito worries; 

(d) That Arwellex will positively exterminate insects. (Mar. 8, 1987.) 

91690, Vendor-Advertiser—Medicinal Preparations.—Zerbst Pharma- 
cal Company, a corporation, St. Joseph, Mo., vendor-advertiser, was 
engaged in selling certain medicinal preparations designated Ulypto 
Cough Drops and Zerbst Capsules, and agreed in soliciting the sale 
of and selling its said products, in interstate commerce, to cease 
and desist from representing directly or otherwise : 


(a) That Ulypto Cough Drops— ° 


. Keep the throat clean; 

. Are good for the throat and many other things besides coughs; 
. Are good for more than coughs due to colds; 

. Quickly stops coughs; 

5. End colds quickly ; 
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(b) That the healing effects of eucalyptus oil eases tender throat tissues; 

(c) That eucalyptus oil (one of the ingredients) makes the difference be- 
tween other good cough drops and Ulypto; 

(ad) That Zerbst Capsules— 


. Act quicker and drive out colds; 

. Stop colds before they get started ; 

. Get rid of colds quickly ; 

Drive germ laden impurities out of the system; 

. Stop colds before they get anywhere ; 

Get a cold out of the system; 

. Check colds quicker ; 

. Drive colds out of the system in one night; 

. Keep colds from becoming serious; 

. Keep colds from spreading throughout the system ; 
. Thoroughly eliminate germ laden impurities ; 

. Begin action almost at once and soon have colds under control ; 
. Lessen the chances of complications ; 

. Keep one free from colds; 

. Are a real insurance against colds; or 

Keeps colds from becoming dangerous. (Mar, 8, 1937.) 
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01691. Vendor-Advertiser—Medicinal Preparations.—Lockhart Drug 
Store, Inc., a corporation, Lockhart, So. Car., vendor-advertiser, was 
engaged in selling medicinal preparations designated, “Red Star 
Liquid” and “Red Star Lotion”, and agreed in soliciting the sale of 
and selling its said products, in interstate commerce, to cease and 
desist from representing directly or otherwise : 

(a) That Red Star Liquid and Red Star Ointment will penetrate through 
the skin; 

(bo) That said products kill the itch germ; 

(c) That said products cure athlete’s foot; 

(d) That said products are a competent remedy or treatment for the various 
forms of eczema, ringworm, tetter, athlete’s foot and itch unless such repre- 
sentations are limited to palliative relief from itching and burning; 

(e) That said products will heal water blisters ; 

(f) That said products will give “complete” relief or stop itching “instantly” ; 

(g) That either of said products or any therapeutic action claimed for them 
is “guaranteed”. (Mar. 8, 1937.) 

01692. Vendor-Advertiser—Beverage—The Howdy Co., a corpora- 
tion, St. Louis, Mo., vendor-advertiser, was engaged in selling a cer- 
tain beverage known as 7-Up and agreed in soliciting the sale of and 
selling its said product in interstate commerce to cease and desist. 
from representing directly or otherwise : 

*“a@) That 7-Up “takes ouch out of grouch’”; 

(vb) That 7-Up— 


1. Settles the stomach; 10. Gives power to the muscles: 
2. Purifies ; , 11. Loosens toxic waste; 

3. Energizes ; 12. Slenderizes ; 

4, Alkalizes ; 13. Expands four times; 

5. Sweetens ; 14. Tunes up the stomach; 

6. Normalizes ; 15. Peps up every muscle; 

7. Dispels “hang-overs” ; 16. Neutralizes over acidity ; 

8. Prevents nerve jitters; 17. Speeds digestion; 


9. Banishes distress after eating; 

(ec) That 7-Up banishes the woozy feeling caused by over-smoking; 

(d@) That the use of 7-Up makes one “turn to their work with a new zest” or 
“sleep like a top”; 

(e) That heat calories are carried away by 7-Up. (Mar. 8, 1937.) 

01693. Vendor-Advertiser—Book.—Raymond Stotter, an individual, 
doing business under the trade name of The Raymond Press, New 
York, N. Y., vendor-advertiser, was engaged in selling a book des- 
ignated “Beauty Unmasked” and agreed in soliciting the sale of and 
selling its said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

(a) That respondent’s book ‘Beauty Unmasked” reveals secrets that have 
brought astounding beauty to many men and women; 


(vb) That the use of respondent’s book “Beauty Unmasked” will enable one 
to “change” his face or any of his facial features; 
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(c) That the use of respondent’s book “Beauty Unmasked” will give one a 
new straight nose; 

(d@) That the use of respondent’s book “Beauty Unmasked” will enable one 
to correct— 


(1) an old-looking wrinkled face, 
(2) protruding ears, 

(3) thick lips, 

(4) puffy eyelids, 

(5) sagging breasts; 


(e) That the use of respondent's book “Beauty Unmasked” will enable one 
to remove— 


(1) facial sears, 
(2) signs of age, 
(3) moles, 

(4) pimples, and 
(5) skin blemishes; 


(f) That the use of respondent’s book “Beauty Unmasked” enables one to 


acquire physical and mental attraction; 
(g) That the issue of “Beauty Unmasked” is limited. (Mar. 9, 1937.) 


01694. Vendor-Advertiser—Correspondence Courses.—B. C. Burden, an 
individual, operating under the trade name of Lincoln Engineering 
School, Lincoln, Nebr., vendor-advertiser, was engaged in selling cor- 
respondence courses in Radio and Electrical Engineering, and agreed 
in soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That a student will receive more training for the money invested from 
Lincoln Engineering School than from any other school in the correspondence 
field ; 

(6b) That these courses are more than equivalent to any other now being 
offered, but are sold for only a fraction of the cost of comparable courses; 

(c) That any pin furnished students at the time of enrollment— 


1. Is “free”, when the cost thereof is included in the price charged for 
the course; 

2. Identify the wearer as “having had” professional training in the elec- 
tronic arts; 


(d) That graduates of this school are so trained as to be able to step into 
hundreds of thousands of positions paying $125 to $350 per month ; 
(e) That these courses— 
1. Will give each student a complete coverage of the profession of radio, 
public address, electronics, ete., or 
. Cover the complete electrical field; or 
3. That a graduate of this school will be so equipped that he can success- 
fully compete with college trained men; or 
4. Is the “most modern course” ; 


bo 


(f) That equipment is furnished students at prices less than manufacturers’ 
costs. (Mar. 9, 19387.) 
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01695. Vendor-Advertiser—Medicinal Preparations—The Filbertone 
Co., Inc., a corporation, Saginaw, Mich., vendor-advertiser, was en- 
gaged in selling certain medicinal preparations designated Filbertone 
Powder and Filbertone Pills and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

(a) That Filbertone Powder or Filbertone Pills, either separately or in com- 
bination, will constitute a competent treatment or an effective remedy Lor 


1. Rheumatic aches and pains; 16. Lumbago; 

2. Upset stomach ; 17. Arthritis; 

3. Nervousness ; 18. Gout; 

4. Acid system ; 19. Sciatica ; 

5. Sluggish system ; 20. Upset stomach ; 

6. Acid poisons in the system ; 21. Heartburn; 

7. Stiffness in joints; 22. Gas and abdominal bloat; 
8. Bad taste in mouth; 23. Restlessness at night; 
9. Rheumatism ; 24. Hives; 

10. Neuritis ; 25. Skin eruption ; 

11. Nervous headache; 26. Hiccoughs ; 

12. Indigestion ; 27. Bladder irritation ; 
18. Stomach distress ; 28. Stomach trouble; or 
14. Muscular rheumatism ; 29. Severe backache; 


15. Inflammatory rheumatism ; 


(b) That Filbertone Powder hastens the digestion and elimination of foods; 

(c) That Filbertone Powder neutralizes poisonous acids; 

(d@) That Filbertone Powder flushes poisonous acids from the system ; 

(ec) That Filbertone Powder or Filbertone Pills is guaranteed to give relief; 

(f) That Filbertone Powder sweetens the stomach, or cleanses the entire 
elimination tract of accumulated poisons; 

(g) That Filbertone Powder or Filbertone Pills, separately or in combina- 
tion, will keep the system on the alkaline side; 


(h) That Filbertone Powder is restoring thousands of sufferers to health and 
happiness; 


(i) That Filbertone Powder acts as an alternative to the blood; 

(j) That Filbertone Powder neutralizes acid urine; 

(k) That Filbertone Pills constitute a diuretic stimulant; or a competent 
treatment or an effective remedy for acid conditions of the urine. (Mar. 9, 
1937.) 

01696. Vendor-Advertiser—Medicinal Preparation—R. Flores, an indi- 
vidual doing business under the trade name of Sana-Cutis Chemical 
Co., Joplin, Mo., vendor-advertiser, was engaged in selling a certain 
medicinal preparation designated Sana-Cutis, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing, directly or otherwise: 


(a) That Sana-Cutis clears eczema ; 

(0) That Sana-Cutis is a competent remedy in the treatment of dry or moist 
forms of eczema, tetters, salt rheum, psoriasis, ringworm, athlete’s foot, or 
dry itching skin; 
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(c) That skin troubles can be adequately diagnosed or effectively treated by 
means of a “Confidential History Blank,’ whereon the advertiser asks and the 
patient answers questions; 

(d) That “individual treatment” is made up for each case. 

The respondent further agreed, in soliciting the sale of his prod- 
uct, to cease and desist from using as a part of his trade name the 
words “laboratory,” “laboratories,” or “chemical company” unless 
and until such time as he actually operates a laboratory, laboratories, 
or chemical company. 

The respondent further agreed, in soliciting the sale of his prod- 
uct, to cease and desist from using the words “manufacturer” or 
“manufacturers” in connection with his trade name or products un- 
less and until such time as he actually manufactures the product or 
products offered for sale by him. (Mar. 9, 1937.) 


01697. Vendor-Advertiser—Medicinal Preparation—Wecker Labora- 
tories, Inc., a corporation, New York, N. Y., vendor-advertiser, was 
engaged in selling a preparation designated Klearol, and agreed in 
soliciting the sale of and selling its said product, in interstate com- 
merce, to cease and desist from representing directly or otherwise: 

(a) That Klearol Acne Lotion is the result of long years of research; 

(b) That the procedure prescribed by respondent is in accordance with a 
consensus of opinion ; 

(c) That by the use of Klearol Acne Lotion the affected skin will flake off 
disclosing clear unmarred skin; 

(d) That Klearol Acne Lotion will banish pimples and acne, clear up the 
skin; or has succeeded in cases considered almost hopeless ; 

(e) That Klearol Acne Lotion contains costly ingredients. (Mar. 9, 1937.) 

01698. Vendor-Advertiser—Medicinal Preparation——Donald S. Ken- 
yon, an individual trading as Kondon Manufacturing Co., Minneap- 
olis, Minn., vendor-advertiser, was engaged in selling a certain medic- 
inal preparation designated, Kondon’s Nasal Jelly, and agreed in 
soliciting the sale of and selling its said product, in interstate com- 
merce, to cease and desist from representing, directly or otherwise: 

(a) That Kondon’s Nasal Jelly will stop or kill a head cold, or is other than 
a palliative treatment for the pains and discomfitures of head colds; 

(b) That all head colds start in the nose; 

(c) That Kondon’s Nasal Jelly will prevent mouth breathing, or permit the 
avoidance of sleepless nights ; 

(dad) That Kondon’s Nasal Jelly will protect against chest colds; 

(e) That Kondon’s Nasal Jelly brings immediate relief in all cases. (Mar. 
9, 1937.) 

01699. Vendor-Advertiser—Poultry Preparations—S. R. Johnson, 
D. V. M., an individual, operating under the trade name of Johnson 
Laboratories, Kansas City, Mo., vendor-advertiser, was engaged in 
selling various preparations for use in treating poultry, designated 
Johnson’s Poultry Remedies, and individually—Ivacol, Mixed Bac- 
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terin (Avian), Avispray, Chlor-Em, Iriquin, Kamala Nicotine Tab- 
lets, and Mercolated Tablets, and agreed in soliciting the sale of and 
selling its said product in interstate commerce to cease and desist 
from representing directly or otherwise: 
(a) That Kamala Nicotine Tablets— 
1. Will remove tapeworms or all species of roundworms ; 


(b) That any preparation will ‘‘stop” worm troubles in poultry; 
(c) That Iriquin or Mercolated Tablets constitutes a competent treatment or 
an effective remedy for coccidiosis, or that it— 


1. Restores poultry to the best of health; 

2. Has proved very effective in preventing coccidiosis ; 

38. Will stop coccidiosis ; 

4. Will kill the infective organisms associated with coccidiosis; 

5. Bo very effective in destroying the coccidial organism in the intestinal 
tract ; 

6. Will act as a healing agent; 

7. Will correct coccidiosis ; 

8. Prevent intestinal disorders ; 


(d) That Avispray or Ivacol constitute a competent treatment, or an effective 
remedy for, or will prevent— 


1. Roup, or 

2. Colds, or 

3. Similar disease conditions of poultry, or 

4. Brooder pneumonia, or 

5. Respiratory infections, or 

6. Inflammation of the mucous membranes of the mouth and nostrils of 
poultry ; 


(e) That Mereolated Tablets or Mixed Bacterin (Avian) will constitute a 
competent treatment or an effective remedy for chicken cholera, fowl typhoid, 
or other bacterial disease of the digestive system. (Mar. 11, 1937.) 


01700. Vendor-Advertiser—Hair Preparation—Bristol-Myers Co., a 
corporation, New York, N. Y., vendor-advertiser, was engaged in 
selling a preparation for the hair designated Vitalis and agreed in 
soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) Vitalis retards falling hair, unless limited to indicate excessive falling 
hair; 

(0) Vitalis and massage “keeps” the hair healthy and handsome, unless 
limited to indicate that Vitalis and massage “helps” keep the hair healthy 
and handsome ; 

(c) Vitalis and massage brings new life and looks to the hair by giving it 
a real chance to grow at the roots and scalp: 

(d) Children taught the use of Vitalis will be “insured” of healthy, 
beautiful hair when they grow older; 

(e) Vitalis contains oils that hair requires for health; 

(f) Loose dandruff is the forerunner of thinning hair; 

(g) Vitalis will keep the hair and scalp healthy; 
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(h) Vitalis “thoroughly protects” against the drying or soaking away of 
necessary hair oils caused by the summer sun or water while swimming; 

(i) Vitalis may be massaged “into” the scalp; 

(j) Vitalis gets deep into the pores; 

(k) Vitalis goes right down to the hair roots. (Mar. Wass 1937.) 


01701. Vendor-Advertisers—Punch Boards & Premium Merchandise.— 
Jay Zelle and S. Fischman, co-partners, doing business as Variety 
Sales Co., Minneapolis, Minn., vendors-advertisers, were engaged in 
selling premium merchandise and punch boards, and agreed in solic- 
iting the sale of and selling their said products, in interstate com- 
merce, to cease and desist from representing directly or otherwise: 


(a) That one can make big money giving away respondents’ movie cameras; 

(b) That respondents’ movie camera is guaranteed to perform as well as 
others selling for 10 times the price; 

(c) That respondents’ movie cameras are the only ‘three in one camera 
made”; 

(d@) That with defendants’ punch board deals everybody “wins”; 

(e) That the deals are legal in every state or that there is no gambling in 
connection with the deals; 

(f) That respondents’ cigarette lighter deal is not a game of chance or 
gambling device; 

(g) That respondents’ merchandise is a “sensational new 
stimulator ; 

(h) That through the use of respondents’ merchandise cigarettes cost the 
consumer less than the regular price. 


” 


business 


Respondents in soliciting salespersons or dealers in aid of the sales 
of such merchandise, further agreed: 


(i) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondents’ active full-time salespersons or dealers 
achieyed under normal conditions in the due course of business. 

(j) Not to represent or hold out as a chance or an opportunity any pion 
in excess of what has actually been accomplished by one or more of respond- 
ents’ salespersons or dealers under normal conditions in the due course of 
business ; 

(k) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to”, “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 
ents’ salespersons or dealers under normal conditions in the due course of 
business; and 

(1) That in future advertising where a modifying word or phrase is used 
in airect connection with a specific Claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement or 
representation of earnings. 


Respondents further agreed to cease and desist from distribution 
to prospective agents or salespersons any prize deal or other device 
which may be used in conducting a lottery for the disposing of mer- 
chandise. (Mar. 11, 1937.) 
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01702, Vendor-Advertiser—Toilet Preparations.—Forty Second Street 
Sales Co., a corporation, Chicago, Ill., vendor-advertiser, was en- 
gaged in selling certain toilet preparations designated as Forty 
Second Street Tissue Cream, Forty Second Street Super Cleansing 
Cream, and Forty Second Street Hand Cream, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


Yorty Second Street Super Cleansing Cream— 
(a) That 42nd Street Super Cleansing Cream penetrates deep into the pores; 
(bo) That said cream will condition the pores; 
(c) That said cream will reduce the size of the pores; 
(d) That said cream builds youthful vitality into the skin; 
(e) That the use of said cream will 


1. Prevent dryness of the skin, or 
2. Prevent wrinkles, or 
3. Prevent unwelcome lines ; 


(f) That said cream contains nourishing oils; 

(g) That the benefits derived from the use of said cream are beyond those that 
naturally follow the cleansing of the skin of dirt and grime; 
Forty Second Street Tissue Cream— 

(h) That 42nd Street Tissue Cream will chase away skin dryness; 

(i) That 42nd Street Tissue Cream will 


1. Stimulate the skin, or 
2. Tone the skin; 


(j) That 42nd Street Tissue Cream is deeply penetrative ; 
(k) That said cream will smooth crepy throats; 
(1) That said cream will refine skin texture; 
(m) That said cream is an effective treatment to help banish signs of age; 
(n) That said cream contains nourishing oils; 
(o) hat said cream smooths away lines caused by neglect ; 
(p) That the action of said cream is not limited to the surface of the skin ; 
(q) That said cream is fortified with the vitamins A and D; 
Forty Second Street Hand Cream— 
(vr) That 42nd Street Hand Cream penetrates the pores almost instantly or 
will of itself penetrate the pores in any indicated length of time; 
(s) That said cream will enrich the skin. (Mar. 11, 1987.) 


01703. Vendor-Advertiser—Medicinal Preparation—R. S. Agnew, an 
individual trading as The Genuaid Co., Clarion, Pa., vendor-adver- 
tiser, was engaged in selling a preparation designated Genuaids, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing, directly or 
otherwise :— 

(a) That Genuaids will remove the cause of minor aches and pains or 
rheumatism ; 

(b) That Genuaids are more than a laxative; 


(c) That Genuaids free the system of poisonous wastes or keep the system 
free of poisonous wastes; 
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(d) That by the use of Genuaids one can guard against colds, headaches, upset 
stomach, indigestion, stiff and aching joints, unnatural fatigue, high blood pres- 
sure, overweight, ete. (Mar. 11, 1937.) 


01704. Vendor-Advertiser—Deodorant.—Cosmos Chemical Corp., a 


corporation, Boston, Mass., vendor-advyertiser, was engaged in selling 


a certain deodorant designated, Sanovan, and agreed in soliciting the 
sale of and selling its said product, in interstate commerce, to cease 
and desist from representing, directly or otherwise: 


(a) That Sanovan will permanently rid any place of any odor or eliminate 
an odor completely, without repeating, as long as the cause of the odor 
remains; 

(b) That Sanovan is the only deodorant which will completely eliminate 
odors. (Mar. 12, 1937.) 


01705. Vendor-Advertiser—Medicinal Preparation—Atkins Chemical 
Co., Inc., a corporation, New York, N. Y., vendor-advertiser, was 
engaged in selling a medicinal preparation designated “Bonnox,” and 
agreed in soliciting the sale of and selling its said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


(a) That Bonnox is an urinary antiseptic unless limited to indicate that it is 
a “mild” urinary antiseptic; 

(b) That Bonnox will end kidney weakness; 

(c) That Bonnox will rid one of or stop “getting up nights”; 

(d) That Bonnox is a rational or competent treatment for kidney, bladder or 
prostate disorders; 

(e) That Bonnox is a competent home treatment for nervousness, loss of 
pep, leg pains, rheumatic pains, dizziness, circles under the eyes, neuralgia, 
burning, smarting and itching due to kidney or bladder disorders generally; 

(f) That Bonnox will correct any ailment or prevent any ailment from 
developing into more dangerous stages; 

(yg) That Bonnox is the answer to thousands of folks’ troubles; 

(h) That Bonnox will relieve kidney, bladder or prostate irritation unless 
limited to indicate its use in cases where the irritation is due to excess 
acidity ; 

(i) That Bonnox will bring grateful comfort from backache, rheumatic pains, 
swollen feet and ankles, nervousness, loss of pep and vitality and dizziness 
unless limited to indicate its use in cases where excess acidity is the cause 
of the ailment; 

(j) That Bonnox will afford blessed relief from weak, overburdened kidneys 
generally ; 

_ (k) That Bonnox will rid one of frequent but scanty passages, burning and 
itching and strain due to kidney or bladder disorders ; 

(1) That Bonnox will restore color to pale cheeks and sparkle to dull eyes; 

(m) That Bonnox has curbed the misery and restored the comfort of nor- 
mally operating organs to men and women well on in years who have tried 
many other preparations without results; 

(n) That Bonnox is a stimulant for the entire urinary system unless limited 
to indicate that it is a “mild” stimulant; 

(0) That Bonnox is a doctor’s treatment originated by a qualified practicing 
physician in his private practice. (Mar, 12, 1937.) 
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01706. Vendor-Advertiser—Hair Treatment and Cosmetic Cream.—Laura 
Phillips, an individual, New York, N. Y., vendor-advertiser, was 
engaged in selling a preparation recommended for growing hair 
and treating diseased scalps, designated Laura’s Rapid Tonic and 
Hair Formula; also a facial cream designated Realization Facial 
Cream and agreed in soliciting the sale of and selling its said prod- 
uct in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Laura’s Rapid Hair Tonic or Rapid Hair Formula will 


1. Stop falling hair, unless limited to the stopping of excessive loss of hair; 

2. Stimulate dormant roots; 

3. Reward the user by a natural and pleasing growth of hair within six 
months or a year; or 

4. Promote the growth of hair; 


(b) That “eighteen treatments of Laura’s”, or any other number of treat- 
nents will grow new hair; 
(ce) That Laura’s Realization Face Cream will 


1, Eliminate wrinkles; 
2. Make the skin firm, smooth and white; or 
8. Eliminate sallow complexion (Mar. 18, 1937.) 

01707. Vendor-Advertiser—Instruction Folio— John F. Coleman, an 
individual, operating under the trade name of Typists’ Information 
Service, Smithboro, N. Y., vendor-advertiser, was engaged in selling 
a folio of instruction for typists designated, “Typing Tips for 
Typists”, and agreed in soliciting the sale of and selling his said 
Instruction Folio, in interstate commerce, to cease and desist from 
representing directly or otherwise; 

That all details explaining how to earn $15 to $20 weekly are furnished on 
receipt of a stamp. 

The respondent further agreed to cease and desist from represent- 
ing, by publication of advertisements in “Help Wanted” columns or 
otherwise, that he has any employment to offer. 

The respondent further agreed not to make unmodified repre- 
sentations or claims of earnings in excess of the average earnings of 
purchasers of respondent’s course. 

The respondent further agreed not to represent or hold out as a 
chance or an opportunity any amount in excess of what has actually 
been accomplished by one or more purchasers of respondent’s Folio 
of Instructions. (Mar. 17. 1937.) 

01708. Vendor-Advertiser—Medicinal Preparations.—Dr. J. F. True & 
Co., Inc., a corporation, Auburn, Me., vendor-advertiser, was engaged 
in selling a certain medicinal preparation designated Dr. True’s 
Elixir and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly 
or otherwise: 
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(a) That Dr. True’s Elixir is useful for the “ordinary ailments” of children ; 
(bv) That Dr. True’s Blixir— 

1. Safeguards health; 

2. Contains no harmful ingredients; 

3. Gives children double protection. (Mar. 16, 1937.) 


01709. Vendor-Advertiser—Toilet Preparations—Chas. H. Phillips 
Chemical Co., a corporation, New York, N. Y., vendor-advertiser, was 
engaged in selling certain toilet preparations designated Phillips’ 
Milk of Magnesia Cleansing Cream, Phillips’ Milk of Magnesia Tex- 
ture Cream, and Phillips’ Milk of Magnesia Toothpaste, and agreed 
in soliciting the sale of and selling its said products, in interstate com- 
merce, to cease and desist from representing directly or otherwise: 


(a) That Phillips’ Milk of Magnesia Texture Cream helps to neutralize the 
fatty acid accumulations on the skin, unless said statement is qualified by use 
of the word “excess” fatty acid accumulations; 

(6) That Phillips’ Milk of Magnesia Texture Cream helps to ‘correct’? such 
ugly skin blemishes as blackheads, large pores, oily shine, wrinkles, age lines, 
coarseness and a dry, scaly roughness of the skin; 

(c) That Phillips’ Milk of Magnesia Texture Cream protects the skin against 
all surface irritations; 

(d) That Phillips’ Milk of Magnesia Texture Cream will “refine” the skin 
or will “refine” coarse skin texture; 

(e) That Phillips’ Milk of Magnesia Cleansing Cream helps to neutralize 
the fatty acid accumulations on the skin, unless said statement is qualified 
by use of the word “excess” fatty acid acumulations; 

(f) That Phillips’ Milk of Magnesia Toothpaste: 


1. Is the “best way” yet discovered to give teeth cleanliness, charm and 
sparkle; 

2. Is science’s “latest discovery” in cleaning teeth, in combating the acids 
that cause much teeth decay and gum trouble; 

3. Contains more milk of magnesia than any other toothpaste, unless such 
statement is true at the time it is made; 

4. Whitens, brightens and polishes teeth like no other way now known; 


(g) That dentists urge Phillips’ Milk of Magnesia Toothpaste as probably the 
most effective type of toothpaste known. (Mar, 11, 1987.) 

01710. Vendor-Advertiser—Astrology Booklets—A. Carolus Becker, 
an individual, Brooklyn, N. Y., vendor-advertiser was engaged in 
selling various pamphlets containing information relative to astrology 
and numerology including certain products designated : “Astrological 
Forecasts,” “How to Become a Medium”, “Simple Lessons in Astrol- 
ogy”, “How to Win at any kind of Speculation”, “Numerology”, and 
“Solid Gold Dream Book,” and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That any booklet sold by respondent will enable the purchaser to become 
a medium ; 
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(b) That information sold by respondent is not obtainable in similar form 
from other advertisers, or is the equivalent of many scientific books or of unob- 
tainable instruction in classes; 

(c) That by the use of any of respondent’s courses, one will be able, in a short 
time, or at all, to construct his own horoscope or arrive at his own astrological 
predictions ; 

(d) That the instruction contained in any book sold by respondent will assure 
the purchaser thereof of winning at any type of speculation ; 

(e) That there is a science of numerology based upon the English language ; 

(f) That any book sold by respondent covers the subject of numerology thor- 
oughly, or that the reader thereof will derive any useful information in following 
the science of numerology ; 

(g) That any “forecast” sold by respondent includes a true analysis of the 
purchaser’s character or a reliable or practicable guide for every day in the year, 
or is marvelously accurate, or accurate in any sense whatsoever ; 

(h) That any writings sold by respondent are either scientifically or other- 
wise accurate; 

(i) That forecasts sold by respondent are “reliable” ; 

(j) That books containing information relative to astrology or forecasts sold 
by respondent will enable the purchaser thereof to— 


1. Outline in advance good and bad times for action; 

2. Know the best times to buy, sell, ete.; 

3. Learn how to improve his health; 

4, Determine individual fundamental tendencies, lines of ability or inherent 
characteristics ; 

5. Determine his vocation, financial prospects, with whom to affiliate on a 
basis of friendship, his enemies, his psychic and clairvoyant powers, 
when to avoid changes and new expenditures; 

(k) That everyone should purchase forecasts for children before they are 
firteen years old or that respondent’s forecast will enable them to intelligently 
plan their future or save them many of the troubles of life; 

(1) That it is possible to make an analysis of character on the basis of the 
birthday of the subject alone. (Mar. 19, 1937.) 

01711. Vendor-Advertiser—Astrology Booklets—J. M. Simmons, an 
individual operating under the trade name of J. M. Simmons & Co., 
Chicago, Ill., vendor-advertiser, was engaged in selling various pam- 
phlets containing information relative to astrology and numerology 
including certain products designated “Astrological Forecasts,” 
“How to Become a Medium,” “Simple Lessons in Astrology,” “How 
to Win at Any Kind of Speculation,” “Numerology,” and “Solid 
Gold Dream Book,” and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That any booklet sold by respondent will enable the purchaser to become 
a medium; 

(b) That information sold by respondent is not obtainable in similar form 


from other advertisers, or is the equivalent of many scientific books or of un- 
obtainable instruction in classes; 
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(ec) That by the use of any of respondent’s courses, one will be able in a 
short time, or at all, to construct his own horoscope or arrive at his own astro- 
logical predictions ; 

(d@) That the instruction contained in any book sold by respondent will 
assure the purchaser thereof of winning at any type of speculation; 

(e) That there is a science of numerology based upon the English language; 

(7) That any book sold by respondent covers the subject of numerology thor- 
oughly, or that the reader thereof will derive any useful information in follow- 
ing the science of numerology; 

(g) That any “forecast” sold by respondent includes a true analysis of the 
purchaser’s character or a reliable or practicable guide for every day in the 
year, or is marvelously accurate, or accurate in any sense whatsoever; 

(kh) That any writings sold by respondent are either scientifically or other- 
wise accurate; 

(i) That forecasts sold by respondent are “reliable” ; 

(j) That books containing information relative to astrology or forecasts sold 
by respondent will enable the purchaser thereof to— 


1. Outline in advance good and bad times for action; 

2. Know the best times to buy, sell, ete.; 

3. Learn how to improve his health; 

4. Determine individual fundamental tendencies, lines of ability or inherent 
characteristics ; 

5. Determine his vocation, financial prospects, with whom to affiliate on 


a basis of friendship, his enemies, his psychic and clairvoyant powers, 
when to avoid changes and new expenditures ; 


(k) That everyone should purchase forecasts for children before they are 
fifteen years old or that respondent’s forecast will enable them to intelligently 
plan their future or save them many of the troubles of life; 

(1) That it is possible to make an analysis of character on the basis of the 
birthday of the subject alone. (Mar. 19, 1937.) 


01712. Vendor-Advertiser—Medicinal Preparation—The Methusa Co., 
a corporation, Cleveland, Ohio, vendor-advertiser was engaged in sell- 
ing a certain medicinal preparation designated Methusa, and agreed 
in soliciting the sale of and selling its said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That Methusa constitutes a competent treatment for or will enable one 
to shake off— 
Nervousness, 
. Rheumatism, 
Sleeplessness, 
Arthritis, 
. Constipation, 
. Backache, 


. Overfatigue, 
Ailments common to men and women whose systems have been allowed 


to become clogged with toxic congestions, 
Mental tension, unless specifically limited to temporary, palliative relief 
from the symptoms; 


PARMA WNHHE 
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(bv) That Methusa is an inner body conditioner, or is bringing new life or new 
health to users; 
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(c) That there has never been anything like Methusa before ; 

(@) That through the use of Methusa, the weight of years and age are 
removed ; 

(e) That Methusa will completely recondition the human system ; 

(f) That satisfaction is “guaranteed” ; 

(g) That Methusa will ‘‘end”’ ailing ; 

(h) That Methusa will— 

1. Flush kidneys and bowels, 


2. Eliminate or correct toxic congestion, or 
3. Overhaul the system. 


Respondent further agreed to cease and desist from the use of the 
term “Manufacturing Chemists” or any other term implying that it 
manufactures Methusa or any other preparation. (Mar. 19, 1937.) 

91713. Vendor-Advertiser—Pictures——W. J. Latimer, an individual 
doing business under the trade name of The Midwest Art Co., St. 
Paul, Minn., vendor-advertiser, was engaged in selling pictures of 
movie stars and agreed in soliciting the sale of and selling its said 
product in interstate commerce to cease and desist from representing 
directly or otherwise : 


(a) That by filling in the missing word it will be possible to win $1000 in 
cash without the expenditure of one red cent; 

(b) That in the event of a tie for any one prize there will be as many prizes 
reserved as there are participants tied. (Mar. 19, 1937.) 


01714. Vendor-Advertiser—Toothpaste.—Bristol-Myers Co., a corpora- 
tion, New York, N. Y., vendor-advertiser, was engaged in selling a 
toothpaste designated, Ipana, and agreed in soliciting the sale of 
and selling its said product in interstate commerce, to cease and 
desist from representing directly or otherwise : 


(a) That Ipana and massage will “correct” any unhealthy gum condition ; 

(0) That Ipana and the use of the tooth brush will restore to the gums 
the stimulation they require to remain firm and healthy; 

(c) That Ipana and Massage is the civilized way to build firm gums; 

(d) That the rubbing of a little Ipana Tooth Paste into the gums will pro- 
duce a new circulation, awakening the “tissues” and resulting in a new, healthy 
firmness in the gum walls themselves; 

(e) That the use of Ipana and Massage will make a “definite” start toward 
“complete” oral health; 

(f) That dentists “usually” prescribe Ipana Tooth Paste and Massage to 
patients having “pink tooth brush”; 

(g) That the use of Ipana and Massage is a sensible “health” measure, and 
will rouse the gums to health; 

(rh) That modern dental science or the “country’s dentists” urge or approve 
the use of Ipana and Massage in the care of teeth and gums, and as a vital 
aid in keeping gums healthy and teeth white; 

(i) That Ipana and Massage “mean” or “assure” sparkling or glowing teeth: 
and healthy gums; 

(j) That Ipana and Massage will enable one to have sparkling teeth and 
firm, healthy gums all his life; 


STIPULATIONS 1555 


(4) That Ipana and Massage afford a protection against the troubles that 
may follow “pink tooth brush,’ or serious gum troubles generally; 

(1) That Ipana and Massage will keep “pink tooth brush” a “stranger” or 
“among the unknown”; 

(m) That Ipana and Massage has been effective in millions of cases of weak, 
tender, ailing gums; 

(n) That Ipana and Massage will prevent one from becoming a ‘Dental 
Cripple” ; 

(o) That Ipana and Massage will enable one to have the healthiest gums and 
the prettiest teeth in town; ; 

(p) That the use of Ipana Plus Massage is taught in modern schools; 

(q) That Ipana “keeps” the teeth clean, white, good looking and the gums 
sound and healthy; 

'(r) That Ipana is one dentrifice that will take care of all tooth and gum 
difficulties ; 

(s) That respondent maintains a staff of dentists. (Mar. 22, 1937.) 


01715. Vendor-Advertiser—Pictures.— United Milk Crate Corp., a cor- 
poration, operating under the trade name of The Lifetime Portrait 
Society, Cincinnati, Ohio, vendor-advertiser, was engaged in selling 
pictures enlarged and processed by a method designated Por-Ce-Lite 
Process, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing, directly 
or otherwise: 

(a) That three moving picture studios have ordered pictures treated by this 
process ; 

(ob) That the bonus offered by respondent will pay agents $140.00 extra per 
mouth, or any month; 

(c) That leads are furnished salesmen and agents. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed : 

(ad) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 

(e) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to”, “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 

({) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and 
at least one-fourth the size of the type used in printing such statement or 
representation of earnings. 

The respondent further agreed to cease and desist from the use of 
the word “Lifetime” as a part of the trade name of this product, or 
as a part of the trade name of the advertiser or vendor of said prod- 
uct, and from representing in its trade name or otherwise that such 
portraits are permanent, eternal, mysterious, or everlasting, or will 
last an ordinary lifetime, or will never fade, rip, tear, break, bend, 
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warp or soil, or will last for generations, or are preserved forever 
against the ravages of time. 

The respondent further agreed to cease and desist from the use 
of the word “Society” as a part of its trade name. (Mar. 24, 1937.) 

01716. Vendor-Advertisers—Books and Novelties—Alfred Johnson 
Smith, Paul Smith, and Arthur Smith, copartners, doing business 
under the trade name of Johnson Smith & Co., Detroit, Mich., vendors- 
advertisers, were engaged in selling books of instruction for the piano 
and on hypnotism, and various novelties, and agreed in soliciting the 
sale of and selling their said products, in interstate commerce, to cease 
and desist from representing directly or otherwise: 

(a) That respondents’ “The Vamping Tutor” will enable one to 


1. Learn to vamp on the piano; 

2. Play the piano without lessons or personal instruction ; 

3. Play the piano or organ without going through the drudgery of learning 
the seales and keys or without tedious practice ; 

4, Play the accompaniment to any tune or song written in any time or key 
after a little practice; 

5, Play the accompaniment to songs, ballads, waltzes, the latest hits, etce., 
entirely by ear and without music; 

6. Play the piano without any knowledge of music; 


(b) That respondents’ Book on Hypnotism will enable one to 


. Learn the art or hypnotism ; 

. Master the secrets of hypnotism easily ; 

. Sway others easily; 

. Influence the thoughts of others, and control their desires ; 
. Become master of every situation ; 

. Make others love him; 

. Strengthen his will power; 

. Banish fear and worry ; 

. Improve his memory ; 

Overcome bad habits; 
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(c) That respondents’ Japanese Rose Bushes 
1. Are the Wonder of the World; 
2. Bloom all year round; 
3. Bloom every ten weeks, summer or winter. (Mar. 24, 1937.) 

01717. Vendor-Advertiser—Medicinal Preparation—H. M. Cheney, an 
individual, doing business as Cheney Medicine Co., Toledo, Ohio, and 
as F. J. Cheney Co., Toledo, Ohio, vendor-advertiser was engaged in 
selling a certain medicinal preparation designated Hall’s Nasal Ca- 
tarrh Medicine and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease ok desist from representing 
directly or otherwise: 


(a) That Hall’s Nasal Catarrh Medicine is a competent treatment for 
Sinusitis; 
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(b) That Hall’s Nasal Catarrh Medicine stirs up the sluggish cells in the 
membrane of the sinus cavities and helps them to grow stronger, and throw off 
impurities; 

(c) That Hall’s Nasal Catarrh Medicine is a competent or effective remedy 
for the symptoms of sinus troubles, unless limited to the relief of headaches 
that occur in cases where an excessive amount of nasal congestion prevents the 
proper drainage of the sinus cavities; 

(d) That Hall’s Nasal Catarrh Medicine is a competent treatment for Catarrh 
of the head, unless the claim is limited to the relief of the symptoms only ; 

(e) That the use of Hall’s Nasal Catarrh Medicine and Nasal Ointment will 
help rid a person of chronic catarrhal irritations, or any other physical ailments, 
unless the representations are limited to the palliation or relief of the symptoms 
associated with chronic catarrhal irritations; 

(f) That respondent’s products will stop hawking, stuffed-up nose, bad breath, 
or phlegm filled throat; 

(g) That 96 out of every 100 persons are fully satisfied because they get re- 
lief, the other 4 are pleased, too, because they get their money back, or any 
specific number or percentage are satisfied users. (Mar. 24, 1987.) 


01718. Vendor-Advertiser—Medicinal Preparation —Herman Nagel, an 
individual, Chicago, Ill., vendor-advertiser was engaged in selling a 
preparation designated Formula B (Vitality Restorer) and agreed 
in soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That the use of said tablets will restore vitality ; 

(6b) That the use of said tablets will bring back one’s youth; 

(c) That Formula B consists “mainly” of extracts of tropical herbs which 
have been used for centuries for their erotic and vivifying effects; 

(d) That said tablets are “harmless” or “accumulative” in their effects. 
(Mar. 25, 1987.) 


01719. Vendor-Advertiser—Food Product—The Cream of Wheat 
Corp., a corporation, Minneapolis, Minn., vendor-advertiser was en- 
gaged in selling a product designated Cream of Wheat, and agreed 
in soliciting the sale of and selling its said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That a child can store up in his asters only half enough energy for a 
single day; 

(b) That by the use of Cream of Wheat a person increases resistance to 
disease, nervousness or colds unless limited to its value as a nourishing food; 

(c) That a little child burns up as much or more energy than— 


1. A full-grown athlete; or 

2. Red Grange in a football game; or 

3. A college football player, or 

4, A laboring man; unless comparison is made between an active child 
and an adult and in proportion to weight; 


(d) That Cream of Wheat has been especially created to help youngsters. 
escape contagion. 
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And will cease and desist from making comparative representa- 
tions unless such comparative statements are supported by evidence 
based on the results of competent scientific tests. (Mar. 26, 1937.) 

01720. Vendor-Advertiser—Medicinal Preparation.—Bristol-Myers Co., 
a corporation, New York, N. Y., vendor-advertiser, was engaged in 
selling an effervescent salt, designated Sal Hepatica and agreed in 
soliciting the sale of and selling said product in interstate commerce 
fo cease and desist from representing directly or otherwise: 


(a) That Sal Hepatica promotes intestinal purification by clearing away 
“stoppage” ; 

(>) That Sal Hepatien is used in cases of constipation to prevent more serious 
physical conditions or trouble; 

(e) That Sal Hepatica will cleanse the system thoroughly unless limited or 
qualified to indicate the intestinal tract; 

(@) That Sal Hepatiea will correct acid conditions, or that it will counteract 
acid condition, unless qualitied or limited to indicate gastric hyperacidity ; 

(e) That Sal Hepatica corrects the acid condition that always aggravates 
colds, or that it will be effective in such cases unless limited or qualified to indi- 
eate the neutralization of the acidity usually associated with such conditions as 
colds or overindulgence ; 

(7) That Sal Hepatica will free the intestinal tract of poisons ; 

(9) That Sal Hepatica provides the scientific way to treat colds successfully ; 

(hk) That Sal Hepatica is a competent treatment for colds or will “overcome” 
a cola: 

(i) That Sal Hepatica will have any effect on the cause of rheumatism, arthri- 
tis and neuritis; 

(7) That Sal Hepatica will rid the body of harmful and poisonous wastes, 
unless limited to indicate the removal of waste from the intestinal tract; 

(k) That Sal Hepatica is a competent treatment for headaches, indigestion, 
upset stomach, nervousness or unnatural fatigue, unless limited to such condi- 
tions when due to hyperacidity or constipation ; 

(7?) That Sal Hepatica is a basic treatment for stopping colds quickly ; 

(mm) That Sal Hepatica will prevent cold germs from taking hold or multiplying 
in an acid system ; 

(#) That Sal Hepatica will prevent a cold from getting worse; 

(o) That Sal Hepatica will help one back to health in just a little while; 

(p) That Sal Hepatica will enable one to stay clear headed, alert and be his 
healthy. normal self: 

(q@) That the action of Sal Hepatica is thorough and helps regulate the bal- 
ance of body fluids. (Mar. 26, 1937.) 


01721. Vendor-Advertiser—Medicinal Preparations—Louis J. Schuck, 
an individual, Jamaica, N. Y., vendor-advertiser was engaged in sell- 
ing certain medicinal preparations designated Kandu Tabs, Kandu 
Delight, Kandu Jelly, and the formula for “Sex Energy Creating 
Tonic,” and has sold a preparation designated, Nox-Alco, and agreed 
in soliciting the sale of and selling its said products, in interstate 
commerce, to cease and desist from representing directly or otherwise: 
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(a) Inferentially or otherwise, that any of his preparations or any of the 
ingredients thereof are imported from Indo-China or any other geographical 
section, unless and until such is a fact; 

(b) That the odor of Kandu Delight or Kandu Jelly will “captivate” any 
woman; 

(c) That either Kandu Delight or Kandu Jelly is effective in the prevention 
or treatment of infection; 

(d) That Kandu Tabs will be of benefit to one in need of “pep”; 

(e) That either Kandu Tabs or the “tonic” or a combination thereof will 
“stir up”, “wake up’, or strengthen weak or tired glands; 

(7) That Kandu Tabs or the “tonic” or a combination thereof will be of 
benefit in the prevention or treatment of coughs or colds; 

(g) That Kandu Tabs or the “tonic” or a combination thereof will: 


1. Cause one to “feel just as you did 30 or more years ago”; 
2. Cause one to have “a general desire to do things and go places” ; 


(hk) That the information contained on the formula sheet for the “tonic” 
will “save your life’, or that by use of said information one will not “drop dead 
from a weak heart”; 

(i) That either Kandu Delight or Kandu Jelly is “non-injurious” ; 

(j) That the product prepared according to the formula is a “sex energy 
creating tonic”; 

(kk) That any offer is limited to a definite period of time unless all offers 
to purchase according to the terms of the offer received after its expiration date 
are refused. 

The respondent has definitely discontinued the advertising for and 
sale of the preparation designated “Nox-Alco.” (Mar. 26, 1987.) 

01722. Vendor-Advertiser—Hypnotism Book.—B. W. Rucker, an indi- 
vidual operating under the trade names of De Sala Enterprises, and 
Vincent De Sala, Buechel, Ky., vendor-advertiser was engaged in 
selling a certain book entitled “This Power Called Hypnotism”, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or ‘other- 
wise: 

(a) That every person can learn to hynotize others or is susceptible of be- 
ing hypnotized, or that persons taking this course 

1. Will be enabled to hypnotize instantly, or at all; 

2. Will gain dynamic power, or have dynamic power unlocked ; 

8. Will be enabled to control others; 

4. Will be able to understand and apply methods of hypnotism; 

5. Will become masterful, successful, and happy; 

6. Will be enabled to use the secrets of hypnotism, psychology, telepathy 
and personal magnetism ; 

(b) Inferentially or otherwise that one reading respondent’s book will be 
enabled thereby to cure disease, bad habits and complexes ; 

(c) That the price of this course was formerly $10.00 or any other price 
different from that at which it was regularly sold; 

(ad) That this course reveals the real secrets of hypnotism ; 

(e) That adequate training in the actual practice of hypnotism may be 
taught by correspondence or by reading generally. (Mar. 26, 1937.) 
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01723. Vendor-Advertiser—Medicinal Preparations—C. E. Richards, 
an individual, Lewiston, Mont., vendor-advertiser, was engaged in 
selling Nu Way Method for tuberculosis, gall-stones, etc., and agreed 
in soliciting the sale of and selling its said product, in interstate com- 
merce, to cease and desist from representing directly or otherwise : 


(a) That the respondent’s System Cleaner will clean the system, break up 
a case of Typhoid, remove gallstones, cure appendicitis, puts the digestive sys- 
tem in working order or has any therapeutic value except that of a laxative; 

(b) That any preparation made from respondent’s Indian Root is a long 
breath liniment ; 

(c) That respondent’s Indian Root Treatment treats the body by medicated 
air; 

(d) That respondent’s Indian Root Treatment kills germs or microbes or 
heals sore places; 

(e) That respondent, through the use of his preparations, can do more for 
a person than a M. D. can; 

(f) That respondent’s treatment reaches microbes in the lungs; 

(g) That Catarrh is a germ disease that can be successfully treated by re- 
spondent’s treatment ; 

(h) That respondent’s treatment will “break a case of pneumonia in from 
6 to 10 hours”, or is a competent treatment for pneumonia; 

(i) That one can know whether the lungs are affected by a simple home 
test ; 

(j) That respondent cured himself of tuberculosis or consumption, or other- 
wise indicating directly or indirectly that any of his preparations are effective 
in the treatment of tuberculosis or consumption ; 

(k) That respondent’s treatment is the equivalent of bringing mountain air 
to the purchaser ; 

(1) That the Indian Root used in respondent’s Nu Way Method is of great 
healing quality ; 

(m) That respondent’s treatment is a blood purifier; 

(n) That respondent’s treatment is often sold at $10.00 a treatment or any 
other price in excess of that regularly received ; 

(o) That through the use of respondent’s treatment one is schooling him- 
self for health; 

(p) That there is no danger of spreading tuberculosis when respondent’s 
treatment is used; 

(q) That the inhalation of any preparation made from respondent’s products 
kills germs or heals lungs; 

(r) That the inhalation of respondent’s preparation opens the lung cells or 
reaches every part of the lungs; 

(s) That respondent’s Nu Way Method is a competent treatment or effective 
remedy for hay fever or adenoids. (Mar. 29, 1937.) 


01724, Vendor-Advertiser—Chicken Feed.—Spear Brand Mills, Inc., a 
corporation, Kansas City, Mo., vendor-advertiser was engaged in 
selling Spear Brand Chick Feed, and agreed in soliciting the sale of 
and selling its said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That Spear Brand feeds will grow healthier, sturdier chicks at less cost 
or in quicker time than any other feed on the market ; 
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(b) That Spear Brand Chick Feed contains all the vitamins and minerals 
necessary for rapid, healthy and sustained growth; 

(e) That Spear Brand Feed produces the greatest possible growth in the 
shortest possible time; 

(d) That Spear Brand Start-To-Finish Feeds gets its vitamins from potassium 
iodide, iodized salt or calcium phosphate; 

(e) That Spear Brand Start-To-Finish Feed is the most perfectly balanced 
of all chick feeds; 

(f) That the use of Spear Brand Feeds will “guarantee” profits ; 

(g) That the Spear Brand Feed contains all the essential minerals and pro- 
teins or “assures” better results. (Mar. 29, 1937.) 


01725, Vendor-Advertiser—Medicinal Preparation KE, B. Graham, an 
individual doing business under the trade name of Golden West Co., 
Knoxville, Tenn., vendor-advertiser, was engaged in selling Golden 
West Compound and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise : 


(a) That respondent’s product is a competent treatment or an effective 
remedy for— 


1. Stomach disorders. 
2. Kidney troubles or kidney ailments. 
3. Constipation. 
4, Rheumatism. 
5. Blood disorders. 
6. Liver ailments. 
7. Indigestion. 
8. Rheumatic pains. 
9. Stomach gases. 
10. Dizzy spells. 
11, Faulty elimination. 
(b) That respondent’s product has relieved chronic cases of stomach gases and 
indigestion ; 
(ec) That respondent’s product is a tonic; 
(ad) That respondent’s product is 


1. Sure; 

2. Nature’s way; 

8. World’s Mildest Laxative; 
4. A blood purifier ; 


(e) That respondent’s product has any therapeutic efficacy beyond that of a 
stomachie and a diuretic laxative. (Mar. 29, 1937.) 

01726. Vendor-Advertiser—Medicinal PreparationWestern Chemi- 
cals, Inc., a corporation, Seattle, Wash., vendor-advertiser, was en- 
gaged in selling a preparation designated Alcoban and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That the product is a competent treatment or effective remedy for the 
alcoholic habit that will effect a permanent relief-from the desire for alcoholic 
beverages. 
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(®) That the product will “correct” alcoholism. 

(e) That the product or the formula upon which it is based has been used 
in haspital trea tment, 

(é) That the produet contains no harmful drugs. 

(fe) Phat the product will “drive off toxie cell poisons. 

(f) ‘That the prodeet will “save” or “revive” “tired” or “exhausted” glands. 

(@) hat the product “kills” the desire or appetite for alcoholic drink. 

(2) Phat the product “stops” the desire or appetite for alcoholic drink unless: 
it is Clearly indicated in direct connection therewith that such result may not 
be pormanent, 

(2) ‘That the product will prevent the “drink habit” or “Drunken rages.” 

(/) That the use of the product will bring peace of mind. 

(®) That the produet will “banish” alcohol from one’s life. 

(2) That the product will “free” one of the desire for alcohol. 

(me) That the product will cvre one of the alcoholi¢ habit. 

(w) That the product will “remove” the craving for liquor. 

(e) That the product will make up one’s mind for one in connection with its 
WSO as a treatment for the liquor habit. 

(p) That the product will “rid” one of the desire for alcohol. 

(@) That the product will “rid” one of the threat of “dropping dead from 
heart disease”, “being carried to Potter’s Field”, “undergoing hospital operation 
for ulcers cancerous tumors”. 


(e) That the product “builds Up” resistance to the craving for liquer. 


The respondent further agreed to cease and desist from repre- 
senting that any offer is for a limited time unless a definite time 
limit is set and all offers to purchase according to the terms of the 
offer is received after the expiration of such time are refused. (Mar. 
30, 19387.) 

OQL2LT. Vendor-Advertiser—Medicinal Preparation—E. L. Morris, ar. 
individual operating under the trade name of Nuway Products, 
Frankford, Del., vendor-advertiser, was engaged in selling a product 
designated Vim Tabs and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(e) That Vim Tabs— 


1. Contain glandular substances; 

2» Constitute a food for glands or nerves: 

& Contain no harmful drugs: 

4. Are safe to take: 

& Are pare herbs: 

G& Witt stimulate or feed the glands or nerves; 


(®) Phat the use ef Vim Tabs would be of any material benefit when one 


1 Restless: 
2 Teritadle ; 
X Tred, or can't Sleep; 


te) That the use of Vim Tabs will “pep up” men or women or make them 
feel younger. (Mar. 30 1987.) 
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01728. Vendor-Advertiser—Medicinal Preparation—W. IF. Young, 
Inec., a corporation, Springfield, Mass., vendor-advertiser, was en- 
gaged in selling a product designated Absorbine, Jr., and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 
(a) That Absorbine Jr. will induce sleep or that it 
1. Brings peace or sleep; 
2. “Coaxes” sleep; 
. “Pours sweet dreams” ; 
4. Enables one to sleep like a baby: 


wh 


(6) That Absorbine Jr., rubbed into the back of the neck or on the chest 
aids sleep or brings relief from nights of tossing; 

(e) That selling Absorbine Jr. is equivalent to selling sleep; 

(d) That by the use of Absorbine Jr. any definite or specified number of people 
have been relieved from sleeplessness; 

(e) That Absorbine Jr. is ‘“Sandman’s Helper.” (Mar. 31, 1937.) 


01729. Vendor-Advertiser—Beverage Concentrate.—Chemm, Inc., a cor- 
poration, New York, N. Y., vendor-advertiser, was engaged in selling 
a beverage concentrate designated Chemm, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That Chemm— 


1. Is a “balanced” food drink. 

2. Improves digestion or provides natural digestive and nutritive action 
unless limited to supplying such elements of Chemm as are missing from 
the regular diet, 

. Relieves fatigue unless limited to assisting in the relief of fatigue, 

. Induces sound sleep, unless limited to “often induces sound sleep ;” 

. Combats irritability unless limited to irritability due to indigestion, 

Develops healthful beauty, 

“Causes” children to drink more milk, 

. Builds strong bones and teeth unless qualified as a help to that end, 

Provides nourishment particularly required by those suffering from 

anemia ; 
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(b) That Chemm supplies all required amounts of Vitamins A, B, and D; 

(c) That additional diastase is required to digest starch unless expressly 
limited to those individuals whose diet does not supply an adequate amount; 

(d) That commercial malted milk preparations contain little or no vitamins ; 

(e) That Chemm is a malted milk preparation ; 

(f) That drinking a glass of Chemm will make one’s troubles vanish ; 

(g) That Chemm alone produces any results which may be ascribed properly 
to a combination of Chemm and milk; 

(h) That a glass of Chemm will bring restful sleep in every case; 

(i) That Chemm will bring refreshment and new energy in every case; 

(j) That Vitamin A is the anti-infection vitamin ; 

(k) That Chemm will stimulate the appetite, unless expressly limited to 
cases in which the lack of appetite is due to vitamin B deficiency. (Mar. 31, 
1937.) 
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01730, Vendor-Advertiser—Stamping Machine.—H. W. Boetticher, an 
individual, operating under the trade name of “Blue Dot” Stamp Co., 
Detroit, Mich., vendor-advertiser, was engaged in selling a machine 
designed to stamp impressions upon United States Pennies and desig- 
nated Blue Dot Coin Embosser and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 

Not to represent or hold out as maximum earnings by the use of such ex- 
pressions as “up to,” “as high as” or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent 
salespersons or dealers under normal conditions in the due course of business. 
(Apr. 2, 1987.) 

01731. Vendor-Advertiser—Medicinal Preparation—W. M. Akin Medi- 
cine Co., a corporation, Evansville, Ind., vendor-advertiser, was en- 
gaged in selling Dr, R. A. Armistead’s Ague Tonic, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That respondent's product will “vitalize’ or “invigorate” the system, 
or that it will “bring the system back to par’, when the system is affected 
with colds and influenza ; 

(bd) That respondent's product is a competent treatment or an effective 
remedy for influenza ; 

(e) That respondent’s product “builds up” resistance to colds or influenza ; 

(d@) That respondent’s product will prevent colds or influenza; 

(e) Inferentially or otherwise, that respondent’s product will prevent com- 
plications of colds. (Apr. 5, 1987.) 

Q1732. Vendor-Advertiser—Bleaching Preparation—Frank Cremona, 
an individual operating under the trade name of Valley Soap & 
Chemical Co., Turtle Creek, Pa., vendor-advertiser, was engaged in 
selling Valox Bleacher, formerly designated Sun Ray Bleacher, and 
Bleacher and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That this product cleans and disinfects in the same operation; 

(0) That this preparation is effective in the treatment of fleas or mange; 

(c) That this preparation is effective as a treatment for “aching feet”; 

(@) That this product isa “germ killer”. (Apr. 5, 1937.) 

01733. Vendor-Advertiser—Printed Matter and Book Matches—Ban- 
nen Printing Co., a corporation doing business under the trade name 
of All-Trades Printing Service, Rockford, DL, vendor-advertiser, 
was engaged in selling Printed Matter and Book Matches, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 
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(a) That respondent's printing sells at half cost; 

(b) That respondent’s company is the only one offering book matches with- 
out extra cost; 

(c) That people desiring to get 1,000 book matches with their names and 
addresses printed therein, can get same free, 


Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed— 


(d) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business ; 

(e) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to”, “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business. (Apr. 6, 1937.) 

01734. Vendor-Advertisers—Bread.—Omar Baking Co., a corporation, 
Omaha, Nebr., and National Baking Co., a corporation, Omaha, Nebr., 
vendor-advertisers, were engaged in selling Omar Bread, and agreed 
in soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That Omar Bread is balanced “as a diet is balanced” ; 

(6) That Omar Bread furnishes : 

1. Tremendous over-generosity of caicium ; 

2. Eight hundred per cent more calcium than “ordinary” milk-free bread; 

3. Perfected beauty and health balance; 

4. Calcium and eight or any other specific number of important food 
elements ; 

5. “Food element control” ; 

or that: 

6. Hard, tough bones go a long way toward eliminating injury; 

7. Omar Bread is a “daring” contribution in the science of bread making; 

8. Omar Bread is a complete, rounded balance of all the other bread-essen- 
tials with the calcium: 

9. Ninety-five per cent of small children have dental defects ; 

(c) That mal-nutrition is the result of lack of sufficient calcium ; 

(da) That calcium is the sole requisite for strong, hard, tough, growing bones, 
and sound, white teeth. (Apr. 7, 1937.) 


01735, Vendor-Advertiser—Yeast Tablets——Northwestern Yeast Co., 
a corporation, Chicago, Ill., vendor-advertiser, was engaged in sell- 
ing Yeast Foam Tablets, and agreed in soliciting the sale of and sell- 
ing said product in interstate commerce to cease and desist from rep- 


resenting directly or otherwise: 


(a) That the typical every day diet is sadly deficient in vitamin B; 
(b) That the use of respondent’s product will: 


1. Correct skin troubles, eruptions, blemishes, or color, or 
2. Rid one of the cathartic habit ; or 
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3. Correct the cause of constipation ; or 
4, Restore one’s digestive and eliminative system to normal, healthy func- 
tion, unless such claims are limited to such conditions when due to a 


deficiency of Vitamin B complex, or 
5, Kliminate body poisons and wastes, unless limited to the intestinal 


tract; or 
6. Restore energy or relieve headaches not due to constipation ; 
(c) That respondent’s Animal-Poultry Yeast Foam helps a dog get “all” the 
nourishment from his food ; 
(d) That feeding respondent’s product to dogs will result in: 
1. Stronger bones; or 
2. Thick hair ; or 
3. Immunity from worms and disease ; 
(e) That feeding respondent’s product to chickens will cause coccidiosis 
and/or other intestinal diseases to disappear. (Apr. 7, 1937.) 


01736. Vendor-Advertiser—Medicinal Preparation—Charles Keller, an 
individual doing business under the trade name of Keller Co., Me- 
chanicsburg, Ohio, vendor-advertiser, was engaged in selling a 
medicinal preparation designated Bukets, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That Bukets will “strengthen” the bladder, or prevent bladder “weak- 
ness”; 

(ob) That by the use of Bukets it is possible to get “rid” of bladder irrita- 
tion ; 

(c) That Bukets will lax the bladder; 

(d@) That the action of Bukets on the bladder is similar to the action of 
castor oil on the bowels. (Apr. 9, 1937.) 


01737. Vendor-Advertiser—Medicinal Preparation—Margaret Voor- 
hees Doyle, in her own right and as Executrix of the Estate of C. A. 
Voorhees, deceased, trading and doing business as Est. of C. A. 
Voorhees, M. D., vendor-advertiser, was engaged in selling a certain 
medicinal preparation designated Bumstead’s Worm Syrup, and 
ugreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise : 

(a) That Bumstead’s Worm Syrup is— 


(1) Generally endorsed by physicians, 
(2) Recommended by “all” physicians, 
(3) A “specific” for the ills the preparation is intended to alleviate; 


(b) That it never fails, either where directions are followed or otherwise ; 

(c) Inferentially or by direct statement that Santonin is scarce ; 

(d) That respondent’s product is a “sure” Santonin remedy or a “sure” 
remedy at all for worms in either children or adults; 

(e) That said product is the only article for worms that does not make chil- 
dren deathly sick to take, or the only worm medici g e 
ciachaaehaes eae J cine now made by a regular 
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(f) Inferentially or otherwise that said product is of value in the treatment 
of tape worms; 

(g) That never before has there been an article offered to the public so 
“certain” of destroying worms as this; 

(h) That irregular or unnatural appetite, furred tongue, fetid breath, with a 
copious flow of saliva, swollen abdomen, irregular bowels, disordered stomach, 
irritability, fretfulness, picking at the nose, starting up out of sleep as if from 
fright, grinding of the teeth at night while asleep, or a slight run of fever during 
the afternoon and evening indicate the presence of worms, unless in direct 
connection therewith it is stated that these symptoms may also be the result 
of other ailments; 

(i) That the proprietor or manufacturer of Bumstead’s Worm Syrup is a 
practicing physician, or that the originator of the formula is now a living person; 

(j) That Bumstead’s Worm Syrup kills, or is of benefit in removing worms 
other than large round worms, thread worms and whip worms; 

(k) That thousands of little children die annually from worms as the pri- 
mary cause, until such statement can be established by reliable statistics. 
(Apr. 13, 1937.) 

01738. Vendor-Advertiser—Foot Appliances.—Gate City Manufactur- 
ing Co., a corporation doing business under the trade name of Foot 
Health Products, Kansas City, Mo., vendor-advertiser, was engaged 
in selling orthopedic foot apphances designated as Air-O-Matie Eze 
Arches, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That one wearing Air-O-Matic Eze Arches will be relieved of feet pain 
and other foot troubles instantly ; 

(b) That Air-O-Matic Eze Arches give relief from metatarsal pains, burning 
callouses, bunions, flat feet, weak and fallen arches, swollen ankles and sweaty 
feet in all cases; 

(c) That respondent’s product is offered at a special price for a limited 
time only, unless such orders are refused at the end of a time determined. 
(Apr. 13,°1937.) 

01739. Vendor-Advertiser—Lubricant— Woonsocket Nash Co., a cor- 
poration, operating under the trade name of Blue Moon Products Co., 
Woonsocket, R. I., vendor-advertiser, was engaged in selling Blue 
Moon Miracle Lube, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That Blue Moon Miracle Lube will eliminate friction; wear, heat or 
noise ; 


(bo) That this product will enable an automobile to be operated— 


1. On less oil or gasoline, or 
2. With increased power, speed and smoothness, regardless of the mechan- 
ical condition of the engine, or under all conditions when it is not in 

a good state of repair; 
(c) That Blue Moon Miracle Lube will afford perfect protection against 
friction, wear, sticky valves, and scores of other motor ills due to faulty lubrica- 
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tion, or that it affords any protection at all unless expressly limited to the 
certain conditions when it is of some value; 

(d) That this product lengthens the life of cars, or stops repair bills, or 
means freedom from costly repairs; 

(ce) That this product levels scored cylinders and other irregularities under 
all conditions ; 

(f) That if Blue Moon Miracle Lube is added, there will be no wear, n0 
friction, no sticking, no scoring, or no seizing; 

(g) That Blue Moon Miracle Lube prevents dilution of oil, or prevents metal 
to metal contact or wear; 

(hn) That 90% of motor repairs are caused by faulty lubrication. (Apr. 15, 
1937. ) 


01740. Vendor-Advertiser—Medicinal Preparation—People’s Drug 
Stores, Inc., a corporation, Washington, D. C., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Thompson’s 
Effervescent Aspirin Compound Tablets, and agreed in soliciting the 
sale of and selling said produet in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Thompson’s Effervescent Aspirin Compound Tablets will relieve the 
“effects of many ordinary ailments” ; 

(6) That this product will be effective “when you feel bad,” unless qualified 
by explaining exactly the cause of such condition ; 

(c) That this preparation will relieve pain unless there appears an explana- 
tion of the causes of pain which can be relieved thereby ; 

(d@) That by the use of this product anyone can get “rid” of any physiological 
disturbance or condition ; 

(e) That this preparation will relieve headaches unless limited to simple 
headaches ; ; 

(f) That the product will relieve neuralgia unless limited to the relief of 
neuralgic pains; 

(g) That Thompson’s Effervescent Aspirin Compound Tablets constitute a 
competent treatment or an effective remedy for colds, or for indigestion, unless 
limited to the specific type of indigestion which can be reached by said tablets; 

(h) That these tablets are a competent treatment or an effective remedy for 
over-acidity or any of its symptoms, unless expressly limited to over-acidity 
of the stomach. (Apr. 138, 1937.) 


01741. Vendor-Advertiser—Hand Lotion.—The Kendall Co., a corpo- 
ration doing business as Bauer & Black, Chicago, Tll., a vendor- 
advertiser, was engaged in selling a hand lotion designated as “Velure 
Lotion” and agreed in soliciting the sale of and selling said product 


in interstate commerce to cease and desist from representing directly 
or otherwise : 


(a) That Velure Lotion is a recent scientific discovery ; 

(bv) That Velure Lotion combines with nature to produce the lovely skin 
every woman desires ; 

(c) That Velure Lotion leaves no artificial veneer; 


(d) That Velure Lotion disappears right into the skin; or is instantly ab- 
sorbed by the skin; 
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(e) That Velure Lotion contains two ingredients absolutely new to hand 
lotions; 

(7) That Velure Lotion contains two ingredients that soften hands in 15 
seconds ; 

(g) That Velure Lotion makes the roughest coarsest skin soft and smooth in 
15 seconds no matter how hard-worked the hands may be; 

(h) That Velure Lotion makes the hands “more than perfect” ; 

(i) That Velure Lotion is a “marvelous” or “amazing” hand lotion or secret, 
and does wonders; 

(j) That all the best hand creams and lotions are sticky and gummy; 

(k) That four or five drops of Velure Lotion are equal to a whole tablespoon 
or teaspoonful of any other hand lotion; 

(1) That Velure Lotion is “absolutely” non-sticky ; 

(m) That Velure Lotion will “miraculously transform busy work-roughened 
hands to white soft things of beauty; 

(rn) That Velure Lotion transforms homely hands; 

(0) That Velure Lotion accomplishes the impossible; 

(p) That Velure Lotion leaves the hands as smooth and soft as satin; 

(q) That Velure Lotion will make red, lined hands look younger; 

(vr) That Velure Lotion works with nature to give the hands a natural 
refreshing softness stimulating the oil cells to give off more natural softening 
oils; 

(s) That Velure Lotion goes into the pores of the skin or reaches or works 
under the skin; 

(t) That Velure Lotion works from inside; 

(wu) That Velure Lotion does away with chapping and roughness; 

(v) That Velure Lotion makes red rough hands 5 or 6 shades lighter over- 
night; 

(w) That Velure Lotion whitens hands faster and keeps them soft, smooth, 
white 2 to 3 times longer than other hand lotions; 

(xz) That Velure Lotion works with nature to restore the natural oils to the 
skin ; 

(y) That Velure Lotion will cause one to have “no chapping” or “no rough- 
ness” of the hands; and keep the hands smooth, white and lovely ; 

(z) That Velure Lotion is a new “Dermatic” lotion. (Apr. 14, 1937.) 


’ 


01742. Vendor-Advertiser—Medicinal Preparation—W. K. Sterline, an 
individual, Sidney, Ohio, vendor-advertiser, was engaged in selling 
a medicinal preparation designated Asthma Treatment and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That respondent’s preparation will “overcome” asthma ; 

(b) That respondent’s Asthma and Hay Fever Treatment— 

. Will remove the cause of asthma or hay fever ; 
. Is so safe a child can use it; 
. Is the correct treatment; 


. Gives permanent relief; 
5. Will cause or bring about steady improvement. 


me WwWh He 


(c) That prospective purchasers of respondent’s preparation may expect 
results equivalent to results reported by other users of said medicine ; 
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(d) That by using respondent's preparation asthma or hay fever “will leave” 
or the suffering resulting therefrom will “stop” or any other words or expres- 
sions denoting finality of results or certainty ef results in the relief of symp- 
toms of said ailments; 

(c) That said preparation will do more than give temporary relief from the 
paroxysms of asthma and the symptonis ef hay fever. 

The respondent assumed all responsibility for testimonials pub- 
lished by him and agreed that he will not publish or cause to be 
published any testimonial containing any representation, contrary to 
the foregoing agreement. 

Respondent further agreed that in promoting the sale of said medi- 
cine as a palliative. or relief for asthma and hay fever symptoms 
he will state neither directly or by inference that said preparation is 
“safe” unless in direct connection therewith it is stated that the 
preparation is not intended for use by persons having tuberculosis. 
(Apr. 14, 1937.) 

01743. Vendor-Advertiser—Books, Curios, Ete—Charles H. Birnbaum, 
an individual, doing business under the trade name of Star Book & 
Novelty Co., Camden, N. J., vendor-advertiser, was engaged in sell- 
ing Books, Publications, Herbs. Roots, Curios, Perfume and Incense 
Powder, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That any of respondent's rovis or herbs or any combination thereof or 
any preparation made therefrom is a cure or competent treatment or remedy 
for 


1. Chronic ailments; 2. Serofula : 

2. Catarrh: 23. Syphillis ; 

3. Asthma: 24. Uleers: 

4. Constipation ; 25. Cancer; 

5. Diarrhoea ; 26. Eezema : 

6. Dysentery : 27. Lieh;: 

7. Piles: 28. Erysipelas : 

8. Dyspepsia : 29. Pimples; 

9. Diabetes ; 30. Weak Manhood: 

16. Gall Stones: 31. Gonorrhoea : 

11. Dropsy : 32. Gleet: 

12. Kidney and bladder troubles: 33. Stricture: 

13. Sleeplessness ; 34. Spermatorrhoea : 

14. Heart Trouble: So. Lucorrhoea ; 
15. Nervous Headaches and Neural- 36. Amenorrhoea : 

gia; 37. Irregular and Suppressed Men- 

16. St. Vitus Dance; Struation ; 
17. Epilepsy : 3s. Bed Wetting: 

18. Delirium Tremens; 39. All diseases of women? 
19. General Debility ; 40. Colic; . 
20. Rheumatism; 41. Boils and Pimples: 


21. Skin Diseases; 42. Painful Menstruation : 
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43. Fits; 67. Catarrhal inflammation 
44. Liver and stomach troubles; stomach and bowels; 


45. Sick and nervous headache; 6S. 
46. Lung troubles; 69. 
47. Infammatory conditions of the 70, 
urinary tract and reproduc- ah. 
tive organs; res 
48. Bright's disease; (Ge 
49. Defective action of the kidneys; 74. 
50. High Blood Pressure; 75 
51. Kidney affections; 76. 
52. Kidneys and bladder; Rite 
53. Gravel; 78. 
D4. Backache; 79 
55. Exhaustion of fat people; 80. 
06. Paralysis; 81 
57. Jaundice; 82. 
58. Falling disease; 83 
59. Falling sickness ; 84 
60. Stiff joints; 85. 
61. Sciatica ; &6. 
62. Stiff neck; 87. 
63. Inflammation of the nerves; 88. 
64. Lumbago:; 89 
65. Cramps; 90 
66. Neuralgia ; 
(b) 


(e) That any of respondents’ products is a blood purifier or blood tonic ; 
(f) By designation or otherwise that any of respondent’s products is “healing” ; 


Gastritis ; 
Bloating ; 
Heartburn ; 
Indigestion ; 
General debility ; 
Worms; 

Tape worms; 


» Piles:: 


Over-fatness ; 
Wounds; 
Skin affections; 


. Ringworm ; 


Pyorrhoea ; 


. Tonsilitis ; 


Throat troubles; 


. Ulcers; 
. Goitre; 


Enlarged glands; 
Pleurisy ; 

Scarlet Fever; 
Glandular swellings ; 


. Inactive kidneys ; 
. Inflammation of bladder ; 
91. Derangement of water passages. 
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That any of respondent’s products is an antispasmodic or will promote 

easy child birth; 
(c) That respondent’s Lavender Flower Compound is a heart tonic; 
(d) That respondent’s German Celery Compound is a tonic; 


ria 


(g) That any of respondents’ products is a hair color restorer or will restore 
hair to its former or natural color ; 
That the use, possession, carrying or wearing of any of respondents’ roots, 


or curios, will 


. Cause love between men and women ; 
. Overcome, cure or avoid rheumatism ; 
. Bring good luck; 


Drive away evil spirits; 


. Stop a baby from crying; 

. Restore vitality to generative organs ; 
. Produce sleep ; 

. Ward off evil; 

. Give victory over enemies ; 

. Attract the opposite sex ; 

. Induce love; 


Haye any influence on honor or health; 


. Enable one to bewitch or produce spells ; 
. Enable one to perform black magic ; 


Insure or promote success ; 
Overcome disease or enemies ; 
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17. Promote health ; 

18. Be safe from his enemies ; 

19. Hlave immunity from fire or unjust sentences ; 

20, Have immunity from death without the Holy Corpse of Jesus Christ ; 


(i) That any of products sold by respondent possess magic qualities ; 

(j) That the so-called “Mysterious Seals” sold by respondent are the only 
genuine seals or that there are no others like them ; 

(A) That the reading or studying of any book or publication sold by respond- 
ent will enable one to perform any supernatural act; or make him proficient in, 
the acts of goetie theurgy, sorcery, witchcraft, black art, bewitchments, evoca- 
tions, spells, infernal necromancy or black magic ; 

(1) That the reading or studying of any book or publication sold by respond- 
ent will 


1. Enable one to rise above his present surroundings ; 

2. Enable one to be a master; 

3. Enable one to increase his financial “elixir” ; 

4. Make one’s mind a master mind or a powerful concentrated force: 
5. Make one a winner; 

6. Give one efficiency, intellectual supremacy or influence ; 

7. Enable one to restore health ; 

8S. Disclose a road to opulence ; 

9, Buable one to rise above drudgery or labor ; 


(m) That any book or publication sold by respondent contains “all” that is 
known about the occult sciences of Daemonology, Spirit Rappings, Witchcraft, 
Sorcery, Astrology, Palmistry, Mind Reading, Spiritualism, Table Turning, 
Ghosts and Apparitions, Omens, Lucky and Unlucky Signs and Days, Dreams, 
Charms, Divination, Second Sight, Mesmerism, Clairvoyance, Psychological 
Fascination, Ete.” 

(nr) That respondent's lodestones or magnetic sand possess any curative or 
therapeutic properties or have any influence upon the blood ; 

(o) That any of respondents’ incense powders, perfumes, fumigators, or 
suifumes, or the burning thereof 


1. Will produce a spiritual generation of power; 

2. Will bind spirits; 

3. Will bring luck in money matters; 

+. Will bring back friends, lovers or members of one’s family; 
5. Will enable one to make new friends; 

6. Will result in health, wealth, power, or happiness; 
Will keep a cirele of friends unbroken; 

S. Will keep one safe from enemies ; 

9. Will make wishes come true; 

10. Will prevent bad signs from coming true; 

11. Will enable one to communicate with the unseen world; 
12. Possess occult virtue; 


(p) By designation or otherwise that any product is Oriental, unless such 
product is produced in the Orient (Apr. 16, 1937.) 

O1v44. Vendor-Advertiser—Wheat Germ Preparation—Phoenix-Pow- 
ers Co., a corporation, Haddonfield, N. J., vendor-advertiser, was 
engaged in selling a wheat germ, oil preparation designated K-Now, 
and agreed in soliciting the sale of and selling said product in inter- 
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state commerce to cease and desist from representing directly or 
otherwise: 


(a) That B-Now is of value in cases of lack of vigor unless expressly limited 
to lack of vigor due to vitamin E deficiency ; 

(b) That E-Now is a “concentrate” of vitamin H; 

(c) That in any cases there is an “absence” of vitamin H; 

(d) That a deficiency in vitamin E results in a lack of physical vigor, or in 
physical deterioration ; 

(e) That vitamin E will prevent premature old age except when due to 
vitamin E deficiency ; 

(f) That E-Now is the only safe product in this field, or that its results are 
“certain” ; 

(7g) That E-Now is of value in prolonging the life of the reproductive system 
unless limited to impairment due to vitamin E deficiency; 

(h) That E-Now will be effective regardless of the age of the subject ; 

(i) That this preparation will build up the health of the entire system ; 

(j) That E-Now produces spontaneous stimulation, or that physicians pre- 
scribe it for this purpose (Apr. 16, 1937.) 

01745. Vendor-Advertiser—Diet Instructions—W. A. Orr, an indivi- 
vidual doing business under the trade name of Orr Health System 
and Orr Health Service, Louisville, Ky., vendor-advertiser, was en- 
gaged in selling Printed Instructions Regarding Diet and Exercises 
as a Relief for Constipation, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That the Orr Health System or Orr Health Service is a competent 
remedy in the treatment of constipation or indigestion, unless such representa- 
tions are clearly qualified to indicate that there are many cases in which bene- 
ficial results may not be expected ; 

(b) That said system is based on natural or scientific principles; 

(c) That by following respondents’ instructions— 

1. Constipation will be eliminated ; 

2. The eliminative system can be made normal, or corrected ; 

83. One will have the best of health or a robust digestive system ; 

4. Benefits may be expected in chronic cases; 

5. Any ailment will be ended; 

6. That any ailment or the cause of any ailment will be eliminated or 
corrected ; 

(d) That any results claimed for those who follow respondent’s instructions 
are permanent, certain, long-lasting, harmless, positively effective or guaranteed ; 

(e) That said instructions are— 

1. More effective than laxatives or medicines; 
2. Different from other treatments, or unique ; 

(f) That the following of respondents’ instructions will produce beneficial 

results within any specified or definite time (Apr. 16, 1937.) 


01746. Vendor-Advertiser—Medicinal Preparation, L. Leisenring, 
an individual trading as U. S. Drug and Sales Co., Denver, Colo., 
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vendor-advertiser, was engaged in selling Special Vitality Tablets, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That respondent’s product is compounded from properly balanced power- 
ful glandular substance with other active ingredients ; 

(b) That respondent’s product is made by registered pharmacists ; 

(c) That respondent’s product is a stimulator or toning compound for weak 
men or women ; 

(d@) That respondent’s product will aid in renewing the entire system, renew 
strength or energy, or that its use results in healthy and active glands; 

(e) That the use of respondent’s product makes the user feel good all the 
time, or feel healthy or strong; 

(f) That respondent’s product will give youthful pep or vigor or will pep up 
organs, blood or glands; 

(g) That the use of respondent’s product will give lasting results. (Apr. 16, 
1937. ) 


01747. Vendor-Advertiser—Medicinal Preparation—Floratone Co., a 
corporation, Los Angeles, Calif., vendor-advertiser, was engaged in 
selling a certain medicinal preparation designated “Floratone,” and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Floratone may be used safely to “normalize” the chemistry of the 
eolon by providing a suitable environment that invites the growth of “friendly 
bacteria” and at the same time tends to retard disease-producing germs; 

(b) That the use of Floratone will— 


1. Free one from mucous colitis; 

2. Make a man “well”; 

3. Regulate bowel movements; 

4. Relieve gaseous stomach trouble; 

5. Cause Mucous Colitis to disappear; 

6. Bring relief from constipation in as little as 15 minutes: 

7. Suecessfully relieve the most stubborn cases of constipation, mucous 
colitis and gaseous conditions of the bowels and stomach; 

8. Give “complete” relief ; 

9. Make one “feel like a new man”; 

10. Save life; 

11. Clear up a dark brown skin; 

12. Make one’s bowels move normally; 

13. Banish more Serious ailments; 

14, Correct a condition which may strike one down at any time with a far 
more serious ailment; 


(c) That Floratone is food for the normal, beneficial bacteria that exist in the 
colon and assists in providing a satisfactory environment in which they can live 
and multiply ; 

(d) That 17¢ a day (the cost of a full month’s treatment of Floratone) is the 
cost of better health and freedom from constipation and mucous colitis ; 

(e) That 1% jars (or any other quantity) of Floratone will make one feel 
“in perfect health” ; 
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(f) That Floratone seems to “reach the trouble’ and is “instantaneous.” 
(Apr. 21, 1987.) 


01748. Vendor-Advertiser—Medicinal Preparations.—A. B. Mueller and 
A. L. Trader, co-partners, doing business under the firm name of 
N. R. S. Co., Kansas City, Mo., vendor-advertiser, was engaged in 
selling Vigorsol and Conditioner, and agreed in soliciting the sale 
of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Vigorsol is a prostate remedy; 

(b) That home treatment with Vigorsol will give quick and positive results; 

(c) That Vigorsol will have curative value for prostate or kindred ailments; 

(d) That prostate or kindred ailments are trivial; 

(e) That by using Vigorsol one will eliminate his trouble; 

(f) That an attempt at self-medication of Vigorsol is harmless; 

(g) That the use of Vigorsol will prevent one from losing manhood or woman- 
hood, as the case may be; and that respondents’ product will restore sexual 
vigor, or the power of youth; 

(h) That Vigorsol will cure prostate trouble; gonorrhea, gleet, leucorreoa 
or whites, female debility, etc. ; 

(i) That Vigorsol prevents venereal diseases; 

(j) That Vigorsol is a quick or positive remedy for inflammation of the 
bladder, and that it gives relief almost immediately ; 

(k) That respondents’ product “Conditioner” is harmless or that it will— 

1. Eliminate toxins; 
2. Purify the blood; 
3. Maintain a free intestinal tract. (Apr. 21, 19837.) 


01749. Vendor-Advertiser—Medicinal Preparation.—Johnston, Hollo- 
way & Co., a corporation, Philadelphia, Pa., vendor-advertiser, was 
engaged in selling a certain preparation known as Alergene, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise : 


(a) That Alergene is a competent treatment for allergy, unless limited to 
indicate allergic symptoms due to Vitamin F deficiency, or a lack of unsaturated 
fatty acids; 

(b) That allergic conditions in an individual are usually due to Vitamin F 
deficiency or a lack of unsaturated acid fats as an essential food element ; 

(c) That science has proved a close relationship between the cause of Skin 
diseases and “allergy”, unless limited to indicate allergy due to an insufficiency 
of unsaturated acid fats; 

(d) That allergy is over-sensitiveness to certain foods, drugs, pollens, hair,. 
feathers, and is commonly associated with an unbalanced diet “often” deficient 
in unsaturated acid fats; 

(e) That Alergene will correct the allergic symptoms in persons sensitive to 
certain foods, such as eggs, beef, fish or berries, unless limited to indicate 
allergic symptoms due to Vitamin F deficiency or a lack of unsaturated acid 
fats; 

(f) That Alergene may be indicated as a supplemental food for auxiliary use 
in the alleviation of Asthma, Eczema and other conditions due to allergy, unless 
limited to cases of allergy due to unsaturated fatty acid deficiency ; 
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(y) That Alergene is a competent treatment or indicated for Asthma, Hay 
Fever, Rose Gold, Eczema, Acne, skin diseases or other conditions due to 
allergy, unless limited to indicate allergic symptoms due to Vitamin F deficiency 
or a lack of unsaturated fatty acids; 

(h) That Alergene is a necessary supplemental food that balances the diet 
and attacks at the source of the trouble the cause of Hezema, Asthma, Acne, 
Pimples, Hay Fever and Rose Cold, or any other disease ; 

(i) That Alergene is the one essential food that attacks Asthma, Hay Fever, 
Rose Cold, Eczema, Pimples, Acne, Hives, and Psoriasis at their source; 

(j) That the primary cause of Acne, Eczema, Asthma, Rose Cold, Hay Fever 
and most conditions due to allergy is a lack of unsaturated fatty acids; 

(k) That a lack of unsaturated acid fats as an* essential food element are 
“frequently” or “often” the underlying cause of Hay Fever. Rose Cold or any 
other disease, unless limited to allergic persons ; 

(1) That Alergene is the “richest” emulsion concentrate of linolenic and 
linolenic acid unsaturates ; 

(m) That Alergene is the “richest” known palatable source of Vitamin F; 

(n) That a group of scientists have recently isolated Vitamin F in a con- 
centrated form by a secret process which is now known as Alergene; 

(o) That Alergene is endorsed by physicians, unless and until such be the 
Laces 

(p) That any specific portion or number of the persons in America or else- 
where are allergic unless supported by reliable statistics. (Apr. 21. 1937.) 

01750. Vendor-Advertiser—Cleansing Preparation—Roman Cleanser 
Co., a corporation, Detroit, Mich., vendor-advertiser was engaged in 
selling a cleansing preparation designated Roman Cleanser and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or other- 
wise : 

(a) That Roman Cleanser— 

. Disinfects as it cleanses ; 

. Sterilizes combs, brushes, ete. ; 

. Is a substitute for sunshine; 

. Keeps dainty baby things free from germs; 

. Disinfects or deodorizes unless accompanied by directions to wash 


and/or thoroughly clean the article to be disinfected or deodorized, 
before using Roman Cleanser. 


or wh 


(bv) That Roman Cleanser kills germs, unless limited to oxidizable germs, 
or qualified by the statement that it will not kill all germs, including their 
spores; 

(c) That Roman Cleanser destroys odors, unless the representation is 
limited to destruction of odors by application at the source of the odor or 
upon the object from which the odor emanates. (Apr. 16, 1937.) 

01751. Vendor-Advertiser—Vitamin Concentrate—Bakon-Yeast, Inc., 
a corporation, New York, N. Y., vendor-advertiser was engaged in 
selling a vitamin concentrate designated Bakon-Yeast, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 
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(a) That grain grown yeast is the richest of all sources in the essential 
vitamin Bl, unless limited to natural sources; 

(b) That one level teaspoonful of Bakon-Yeast provides enough B vitamins 
to make good whatever deficiency there may be in each day’s intake of food; 

(c) That one level teaspoon of Bakon-Yeast gives the user the equivalent in 
B vitamins of 3 yeast cakes, unless such be the fact demonstrated by 
competent test; 

(d) That Bakon-Yeast is invaluable to those on a diabetic diet; 

(e) That yeast is as nearly a complete food as we have; 

(7) That skin eruptions are caused by lack of vitamin B or that doctors 
prescribe yeast to correct skin eruptions, anemia or neuritis; 

(gj) That each 25¢ shaker of Bakon-Yeast is equal to 50 cakes of yeast, 
unless such be the fact demonstrated by competent test; 

(h) That Bakon-Yeast builds up vitality; 

(i) That through the use of Bakon-Yeast one is speeded on the way to 
recovery ; 

(j) That many minor ailments such as headaches, indigestion, faulty elimina- 
tion, skin eruptions, or chronic fatigue are due to the lack of B vitamins and 
food iron in the diet, or that one teaspoon of Bakon-Yeast can be relied upon 
to make good this lack; 

(k) That a level teaspoonful of Bakon-Yeast in the daily diet will correct 
skin eruptions; 

(1) That Bakon-Yeast is “health building”; 

(m) That one teaspoonful of Bakon-Yeast supplies the user’s “quota” of 
B vitamin; 

(n) That by serving Bakon-Yeast one can build and preserve health, unless 
limited to conditions due to yitamin deficiency. (Apr. 23, 1987.) 


01752. Vendor-Advertiser—Hair Preparation—Ann J. MacHale, Inc., 
a corporation, New York, N. Y., vendor-advertiser, was engaged in 
selling a preparation designated MacHale’s Hair Color Restorer, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise : 

(a) That through use of respondent’s product, the hair takes on the natural 
color ; 

(6b) That respondent’s product restores or brings back faded gray hair to its 
natural color; 

(c) That respondent’s product has been used by men and women for many 
years with excellent results in bringing back color to faded gray hair; 

(d) That respondent’s product is not a dye. 

The respondent further agreed not to designate its product as 
“Hair Color Restorer”. (Apr. 23, 1937.) 

01753. Vendor-Advertisers—Medicinal Preparation —Ellaline W. Chil. 
vers and Beatrix R. Hoyt, partners trading as May Medicine Co., 
formerly trading as W. H. May Laboratory, New York, N. Y., vendor- 
advertisers, were engaged in selling Dr. May’s Formula, and agreed 
in soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise : 


(a) That the users of Dr. May’s formula have lost the fear of recurring 
nervous disorders, spasms, convulsions, ete. ; 
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(b) That there are persons who are on the road to recovery through the heal- 
ing qualities of respondent's treatment or that respondent’s treatment is healing ; 

(ce) That respondent's tablets will take care of the bowels, kidneys, liver and 
stomach, or regulate the action of these various organs or that these tablets 
have therapeutic value other than laxative ; 

(d@) That Dr. May’s Formula will conquer maladies or arrest the progress of 
disease ; 

(e) That letters from grateful patients are received daily or more often than 
respondent's records indicate ; 

(7) Phat respondent’s medicine is prepared in their own laboratories by effi- 
cient chemists or that respondents maintain a laboratory ; 

(vg) That Dr. May’s Formula is an effective treatment or competent remedy 
tor St. Vitus Dance, Epilepsy or nervous disorders, unless limited to palliative 
relief from the symptoms of those conditions. (Apr. 26, 1937.) 


OLT54. Vendor-Advertiser—Medicinal Preparation.—Little & Co., 2 
corporation, Chicago, Ill, vendor-advertiser, was engaged in selling 
Garlic & Parsley Tablets, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 


(a) That the oil of garlic causes other than a temporary lowering of blood 
pressure ; 

(db) That Oleum Allii, the active oil of garlic, when taken by ingestion de- 
stroys many different disease germs; 

(ec) That garlic is recognized as a competent treatment and is recommended 
in many conditions, such as chronic bronchitis and some forms of asthma, 
prostate and intestinal trouble ; 

(d) That parsley has therapeutic value in its action on the kidneys and liver; 

(e) That Little’s Garlic and Parsley Tablets are recommended as a great 
aid in intestinal disorders, skin troubles and as a cleanser of the blood stream, 
or that garlic has a benefiting effect on the kidneys, liver, bowels and the whole 
digestive tract; 

(f) That high blood pressure is reduced with garlic by taking Little’s Garlic 
and Parsley Tablets, unless it is stated that this reduction is limited to a reduc- 
tion only while the medication is active or that the tablets must be taken con- 
tinuously at prescribed intervals; 

(9g) That Little’s Garlic and Parsley Tablets correct intestinal putrefaction; 

(h) That Little’s Garlic and Parsley Tablets are an internal antiseptic (Apr. 
26, 1987). 


01755. Vendor-Advertiser — Medicinal Preparation. — Shuptrine Co., 
a corporation, Savannah, Ga., vendor-advertiser, was engaged in 
selling a preparation designated “Tetterine” and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That Tetterine is a competent remedy in the treatment of eczema, tetter, 


itch, or other skin diseases, unless limited to the palliative relief of the symp- 
toms of said diseases; 

(0) That the use of Tetterine applied to the raw inflamed parts is the “sure” 
or “easy” way to get “immediate” relief; 


(c) That Tetterine will kill parasites, unless limited to parasites that it 
contacts ; 


~ 
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(d) That by the use of Tetterine the spread of Athlete’s Foot can be 
“stopped” ; 

(e) That Tetterine is a competent remedy in the treatment of itching piles; 

(f) That Tetterine: 


1. Affords “instant” relief for itching toes; 

2. Will “end” the torture of Athlete’s Foot, or that it is a “one-night” or 
“certain” relief for said disease; 

3. “Stops” the itch, or does so “immediately”, or “stops the itching in- 
stantly”’ ; 

4. “Penetrates” to the parasites that bore into the skin; 

. Causes the skin or flesh to beal or that it produces a growth of skin 

(May 3, 1937.) 


Ot 


01756. Vendor-Advertiser—Beverage Preparations—Food Balance 
Corp., a corporation, Chicago, Il., vendor-advertiser, was engaged 
in selling two beverage products designated Sil-Tea and Beverly 
Hall Cereal Beverage, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That Sil-Tea— 


1. Is highly alkaline, 

2. Is rich in organic alkaline salts, 

8. Is an antiacid, or 

4. Renders the tissues more alkaline; 


(b) That Sil-Tea is an antiseptic; 
(c) That Sil-Tea— 


1. Is a tonic, 
2. Is tonic to every cell of the human body, 
3. Is tonic to the neryous system and the intellect; 


(d) That Sil-Tea is healing or purifying; 
(ce) By direct statement or by reasonable inference that Sil-Tea— 


. Renders one more resistant to disease, 

. Counteracts acidosis, 

. Makes the hair more luxuriant, 

. Makes the muscles firmer, 

. Strengthens the walls of the arteries, 

Strengthens ligaments and linings of organs, 

. Invigorates the generative system, 

. Improves or is required by the teeth, nails, and skin, 
. Assists the healing of wounds, or 

10. Acts indirectly on the mind; 


(f) By direct statement or by reasonable implication that Sil-Tea is a com- 
petent treatment or an effective remedy for— 


CONMNRWNHe 


1. Cancer, 

2. Felons along side the nails, 
3. Styes, or 

4. Susceptibility to infection ; 
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(g) That Beverly Hall Cereal Beverage— 

Benefits the liver, or is a helpful drink for the liver, or is a natural 
food tonic for the liver, 

Insures sleep, 

3enefits the pancreas, nerves and blood, or 

Is a competent treatment or an effective remedy for diabetes, or is 

valuable in sugar metabolism. (May 3, 1937.) 

01757. Vendor-Advertiser—Books and Printed Matter—C. E. Curtiss 
and The Enterprise Press, Corfu, N. Y., vendor-advertisers, were 
engaged in selling various books and printed matter, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


= 


Ber Seb 


(a) That the Showman’s Guide exposes and lays bare the Black Art; 
(bo) That any of his books is: 


1. The Mystic Secret Writing System, or The Art of Cryptography ; 
2. The Rare Book of Goiden Secrets ; 
3. The Gypsy Oracle Fortune Teller ; 


(c) That any of his books is a dictionary of dreams, a perfect oracle or 
provides lucky lottery numbers, or the means for providing charms ; 

(d) That any of his books is a golden hand book for married and single 
people and furnishes complete information for their guidance; 

(e) That he furnishes anyone with money-making schemes that will enable 
them or guarantee them any specific amount of profit or earnings; 

(f) That any of his books contains schemes or suggestions for earning un- 
reasonable Sums of money on ridiculously low investments ; 

(g) That any of his books contains formulas for making remedies that will 
cure baldness, make eye brows grow, beautify teeth, or serve as a corn remedy, 
treatment for tetter, or any disease whatsoever ; 

(h) That any of the formulas contained in his books will serve as a tonic or 
is of Indian origin ; 

(i) That any of the formulas contained in his books is “Nature’s Health 
Restorer” or will serve as a cure for the drink or tobacco habit; 

(j) That any of the formulas contained in his books will serve as a guide to 
beauty and provide health hints resulting in cures for dandruff, falling hair, 
baldness, wrinkles, excessive perspiration, or will serve as a bust developer or 
enable one to retain body symmetry ; 

(k) That any of his books contains infallible remedies for poverty or proyides 
successful money-making enterprises or methods of acquiring wealth; 

(1) That any of his books is an authentic translation of the Sixth and Sey- 
enth Books of Moses; 

(m) That any of his books provides remedies for both man and beast: 

(7) That any of his books provides the means for locating hidden treasure 
or minerals and metals of any kind whatsoever ; 

(0) That any of his books opens the door te certain riches or provides for- 
tunes for anyone in the amount of $20,000 more or less; 

(p) That any of his books is a key to success in the mail order business ; 

(q) That the respondent sells mysterious seals contained in the Sixth and 
Seventh Books of Moses and that said seals are the original or genuine and 
are on genuine old parchment ; 
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(vr) That any of his books reveals heart secrets or makes mind reading 
easy, or discloses the inner mysteries of Clairvoyance ; 

(s) That any of his books provides the rapid road to wealth; 

(t) That any of his books provides a cure for bashfulness; 

(u) That any of his books provides an effective course in hypnotism. (May 
3, 1987.) 

01758. Vendor-Advertiser—Cleaning Device—Paul Case, an indivi- 
dual, trading as Cape Cod Cleaner, Brockton, Mass., vendor-adver- 
tiser, was engaged in selling a device designated Cape Cod Cleaner, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That any ordinarily ambitious man or woman can average a dozen sales 
a day of the Cape Cod Cleaner in almost any territory ; 

(b) That respondent’s personal selling plan will sell 8 out of 10 women 
contacted. 


Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 


(c) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business ; 

(d) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business ; 

(e) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to”, “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business; and 

(f) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and 
at least one-fourth the size of the type used in printing such statement or 
representation of earnings. (May 7, 19387.) 


01759. Vendor-Advertiser—Treatment for Piles.—J. KH. Gessner, an in- 
dividual, doing business under the trade name of J. E. Gessner Co., 
Chicago, Ill., vendor-advertiser, was engaged in selling a preparation 
recommended as a treatment for piles, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Gessner’s Treatment for Piles: 


1. “Ends” pile torture; 

2. “Stops” the pain ; 

3. “Relieves” the pressure ; 
4, “Reduces” the swelling; or 
5. “Strengthens” the tissues ; 
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(b) That Gessner’s Treatment for Piles will: 
1. Do away with the cause of constipation, recondition the bowels, and 
cleanse the bowels from poisonous, irritating, disease-breeding wastes ; 
2. Stop inflammation, itching, flow of blood and watery matter ; 
3. “Stop” pain almost instantly ; 


(c) That Gessner’s Treatment for Piles: 


1. Gives permanent relief; or 
2. Obviates the necessity of an operation. (May 10, 1937.) 


01760. Vendor-Advertisers—Medicinal Preparations—Albert N. Reay 
and Fraser S. Reay, co-partners, operating under the firm name of 
The Reay Laboratories, San Francisco, Calif., vendor-advertisers, 
were engaged in selling alcoholic extracts of the active principle of 
the leaves of Poison Oak designated Otox and Okatox, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Otox or Okatox is a competent treatment or an effective remedy for 
poison ivy poisoning ; 

(6) That Otox is ‘safe’; 

(c) That Otox is used by the second largest public utility company in the 
world; 

(d@) That Otox or Okatox prevents or builds up immunization against poison 
ivy poisoning ; 

(e) That either of these products is a “specific” ; 

(f) That Otox is the only efficient product available to be relied upon in its 
field of activity. (May 10, 1937.) 


01761. Vendor-Advertiser—Medicinal Preparation—The Knox Co., a 
corporation, Los Angeles, California, vendor-advertiser, was en- 
gaged in selling a preparation designated Buroids, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That one will receive any substantial or noticeable benefit from the 
product due to any one ingredient contained therein unless the product contains 
a quantity of the ingredient sufficient to obtain the benefit claimed; 

(b) That the product will afford any certain benefit within any definite period 
of time; 

(c) That the product will cause one to “sleep soundly”, or that it will “quiet” 
the nerves ; 

(d) Inferentially or otherwise that the product is efficacious in all cases for 
any condition; 

(e) That the product will stimulate or build the “system”; 

(f) That the product is a competent treatment or an effective remedy for 
Anemia or constipation. (May 11, 1987.) 


01762. Vendor-Advertiser—Eye Preparation.—The Murine Co., Inc., a 
corporation, Chicago, Ill., vendor-advertiser, was engaged in sell- 
ing a medicinal preparation designated Murine, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 
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(a) That by the use of Murine it is possible to engage in any outdoor activity 
without eye discomfort ; 

(6) That Murine will keep the eyes strong; 

(c) By direct statement or implication that Murine differs from all other eye 
cleansers in that it alone contains no morphine or habit-forming drugs; 

(d) That Murine will tone up the eyes, or prevent strained or dragged-out 
dullness of the eyes; 

(e) That Murine will safely protect one from blurred or reddened eyes; 

(7) That cleansing the eyes is equally as important as cleansing the teeth; 

(g) That Murine has been recommended by authorities for over forty years. 


The respondent further agreed to cease and desist from using as an endorse- 
ment or recommendation of its product any statement of any person connected 
with its organization, unless the connection of such person with The Murine 
Co. is clearly disclosed in direct connection with such statement. (May 11, 
1987.) 


The respondent further agreed to cease and desist from using as an 
endorsement or recommendation of its product any statement of any 
person connected with its organization, unless the connection of such 
person with the Murine Co. is clearly disclosed in direct connection 
with such statement. (May 11, 1937.) 

01763. Vendor-Advertiser—Shampoo.—The R. L. Watkins Co., a cor- 
poration, New York, N. Y., vendor-advertiser, was engaged in selling 
a shampoo designed Mulsified Cocoanut Oil Shampoo, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That a clean scalp prevents infection ; 

(b) That mulsified Cocoanut Oil Shampoo cannot possibly injure the most 
tender scalp; 

(c) That scientists say that the safe and best thing to use for healthy beauti- 
ful hair is Mulsitied Cocoanut Oil Shampoo ; 

(d@) That this product is a remarkable discovery, or is the scientists’ dis- 
covery or is radically and totally different from anything ever known; 

(e) That the use of Mulsified Cocoanut Oil Shampoo gives the hair the vital 
color and texture of health ; 

(f) That every one in Hollywood uses Mulsified Cocoanut Oil Shampoo ; 

(g) That ordinary shampoos and lotions contain free alkali or have dam- 
aged millions of children’s scalps, or foster the growth of dandruff; 

(hk) That mulsified Cocoanut Oil Shampoo will flush away all traces of 
dandruff unless limited to dandruff scales ; 

(i) That Mulsified Cocoanut Oil Shampoo guards or restores the natural oils 
of the hair or scalp; 

(j) That Mulsified Cocoanut Oil Shampoo restores the youthful beauty to 
hair; 

(k) That the use of Mulsified Cocoanut Oil Shampoo is scientific care of the 
hair; 

(1) That the use of Mulsified Cocoanut Oil Shampoo will make the hair 
thick, or stimulate the hair roots; 

(m) That the use of Mulsified Cocoanut Oil Shampoo will restore the shim- 
mer or even color to streaked hair or that the user will have hair as handsome 
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or silky as the most glamorous person in Hollywood or the movie actors, (May 
14, 1937.) 


01764. Vendor-Advertiser—Medicinal Preparation, A. Rush, an in- 
dividual, doing business under the trade name of Beeman’s Labora- 
tory, Atlanta, Ga., vendor-advertiser, was engaged in selling a certain 
preparation designated Beeman’s Quick Relief (B. Q. R.), and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Beeman’s Quick Relief (B. Q. R.)— 


1. Will “stop” a cold; 

2. Relieves a cold quickly ; 

3. Will “cure” a cold; 

4. Will “rid” one of a cold or make one suffering from a cold, feel good in 
a short time; 

. “Kills the cold right out”; 

Relieves a cold overnight ; 

. Is the quickest relief one can find for a cold; 

. Gives quick relief to suffering from asthma and hay fever; 

; Prevents influenza ; 

10. Makes every sign of influenza disappear ; 

11. Is “guaranteed to satisfy”; or 

12. Is recommended by Doctors; 


2 OAD 1 


(b) That Beeman’s Quick Relief (B. Q. R.) is a competent remedy in the 
treatment of colds, coughs due to colds, asthma, hay fever, or aching joints. 
(May 14, 1937.) 


01765. Vendor-Advertiser—Medicinal Preparations—The Hydrosal 
Co., a corporation, Cincinnati, Ohio, vendor-advertiser, was engaged 
in selling two medicinal preparations designated Hydrosal Liquid 
and Hydrosal Ointment, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) By direct statement or implication, that Hydrosal is a treatment for the 
cause of any condition causing itching or burning, or other than a relief from 
the irritation produced by such conditions ; 

(o) That Hydrosal will refine the skin, or improve the skin; 

(c) That Hydrosal is unlike any old fashioned salve in that it helps nature 
the ideal way to soothe and relieve; 

(d) That Hydrosal will stop summer time itches; 

(e) That Hydrosal will stop the burning pain of all bites and stings like 
magic; 

(f) That Hydrosal will stop “maddening” itching which defies old-fashioned 
lotions and salves; 

(g) That Hydrosal has been especially recommended and tested by doctors 
for Eczema ; 

(h) That Hydrosal penetrates through the skin to aid nature in swiftly heal- 
ing sick, irritated tissues. (May 20, 1937.) 


01766. Vendor-Advertiser—Poultry Feeds.—Fisher Flouring Mills Co., 
a corporation, Seattle, Wash., vendor-advertiser, was engaged in sell- 
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ing certain products designated Fisher’s Poultry Feeds and Mashes, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That any of Fisher’s Poultry Feeds will increase the egg yield unless 
specifically limited to its use in feeding to hens not receiving an efficient ege- 
producing feed; 

(%) That the use of these feeds will result in— 


More eggs, 

Larger eggs, 

. Greater vitality, 
Quicker molting. 

. Less mortality, or 

. Longer laying life; 


wy 


ore 


or) 


unless specifically limited to cases where the feed in use is deficient in ele- 
ments required to produce these results; 

(c¢) That the use of Fisher’s Feeds will protect the health of chickens; 

(d@) That the use of Fisher’s Feeds— 

1. Will “insure” profits for the turkey raiser, or maximum egg production 
with low mortality, or 
2. Will provide “laying” insurance. (May 29, 1937). 

01767. Vendor-Advertiser—Shaving Sets—Segal Safety Razor Corp., 
a corporation, New York, N. Y., vendor-advertiser, was engaged in 
selling a shaving set consisting of shaving brush, Segal unitary razor, 
razor blades and an imitation leather case, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That the brush is germ-proof; 

(b) That the razor is rust or tarnish proof. (May 24, 1937.) 

01768. Vendor-Advertiser—Medicinal Preparation—M. L. Durham, an 
individual, Carthage, Mo., vendor-advertiser was engaged in selling 
a medicinal preparation designated Silver Seal Treatments, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise : 

(a) That the Silver Seal Treatment is effective or time tested ; 

(b) That the Silver Seal Treatment is effective when other remedies have 
failed ; 

(c) That the Silver Seal Treatment is a “period regulator” ; 

(d) That obstinate or stubborn cases of long standing respond promptly to 
the Silver Seal Treatment; 

(e) That Silver Seal Treatments restore the normal physiological menstrual 
flow ; 

(f) That through the use of the Silver Seal Treatment delayed menstruation 
may be ended unless limited to delayed menstruation resulting from emotional 
or Climatic conditions; or that fear will be banished or uncertainty eliminated ; 

(g) That Silver Seal Treatments are an entirely satisfactory treatment ; 
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(h) That Silver Seal Treatments stimulate uterine health or aid in toning up 
the system ; 

(i) That Silver Seal Treatments relieve pains associated wich the menstrual 
period ; 

(j) That Silver Seal Treatments are positive acting or cause quick response 
which ends unnatural irregularities, relieves congestion, induces normal flow or 
gives healthful strength to female organs. (May 24, 1937.) 


01769. Vendor-Advertiser—Washing Fluid—The Gardiner Manufac- 
turing Co., Inc., a corporation, Buffalo, N. Y., vendor-advertiser 
was engaged in selling a washing fluid designated “101”, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That 101 “sterilizes” or that articles washed with 101 solution are 
“sterilized” ; 

(vo) That 101 “kills germs” ; 

(c) That 101 will “prevent” or “cure” mange in dogs; 

(d) That 101 should be used for all “healing” ; 

(e) That ivy and oak poisoning “disappear with 101”; 

(f) That 101 is a competent remedy in the treatment of boils and pimples; 

(g) That washing the clothespress with a solution of 101 will both kill 
grown moths and destroy moth eggs; 

(h) That 101 is “not a poison” unless qualified by the expression “when 
used as directed” or some similar expression ; 

(i) That 101 deodorizes and/or disinfects, unless directions are given for 
first thoroughly cleansing the surface to be deodorized or disinfected : 

(j) That 101 will “sterilize” and/or “heal” eczema ; 

(k) That 101 is a competent remedy in the treatment of colds or grippe?; 

(1) That 101 will “sterilize” and/or “heal” open sores. (May 24, 1937.) 


01770. Vendor-Advertiser—Mineral Water Crystals—Mrs. M. L. Gille- 
land, an individual, operating under the trade names of Imperial 
Products Co. and Imperial Laboratories, Waco, Tex., vendor-adver- 
tiser, was engaged in selling a certain product designated Imperial 
Mineral Water Crystals, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

(a) That Imperial Mineral Water Crystals are obtained from the deepest 
and strongest thermal wells in the world. 


The respondent further agreed, in soliciting salespersons or dealers 
in aid of the sales of such merchandise— 


(b) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business ; 


The respondent further agreed to discontinue the use of the word 
“Laboratories” in connection with her trade name; or to otherwise 
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represent, directly or by reasonable inference, that she owns, operates 
or controls a laboratory. (May 24, 1987.) 

01771. Vendor-Advertiser—Correspondence Course.—Arthur Abrahams 
Navello, an individual, doing business under the trade name of 
Navello System, Chicago, Ill, vendor-advertiser, was engaged in 
selling a correspondence course in singing and crooning designated 
The Navello Singing Method, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 


(a) That respondent’s booklet of instructions will enable one to learn to sing 
or croon; 

(b) That respondent’s course will enable one to have a trained singing 
voice or become an accomplished singer or crooner in ten easy home lessons; 

(c) That respondent’s course will enable one to haye a trained singing voice, 
or become an accomplished singer or crooner ‘without having a musical 
education” ; 

(d) That respondent’s course enables one to acquire the secrets of easy, 
natural singing without learning musical terms or engaging in tedious study; 

(e) That respondent’s course provides all the instructions and exercises 
necessary to teach one how to sing without entailing the great expense and 
years of vocal study ordinarily required to accomplish satisfactory results as 
a singer or crooner; 

(f) That respondent’s course accomplishes the same results in acquiring the 
art of singing and crooning as are attained by the usual methods of instruc- 
tion by eliminating all technical and complicated musical terms; 

(g) That respondent’s course provides one with a deeper understanding and 
appreciation of the art of singing; 

(h) That one does not need to be a competent musician to be a singer; 

(i) That 75 per cent or any other percentage of the popular singers and 
crooners are not musicians nor do they read music; 

(j) That twenty to thirty minutes a day of sound concentrated vocalizing 
with the Navello Method will positively teach one how to sing popular music 
and crooning. (May 24, 1937.) 


01772. Vendor-Advertiser—Snoring Device—Winslow W. Chase, an 
individual, doing business under the trade name of The Taxley Co., 
Washington, D. C., vendor-advertiser, was engaged in selling a 
device designated “Don’t Snore”, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That the device designated “Don’t-Snore” is invaluable in cases of 


Asthma ; 
Catartrh ; 

Hay Fever; 
Common Colds ; 
Insomnia ; 
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and will omit all mention of these conditions from his advertising 
matter 

(b) That benefits may be derived in connection with singing, public speaking 
or athletic activities by the use of the said device by: 


1. Singers; 
2. Public Speakers; 
3. Athletes ; 


The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representations contrary to the 
foregoing agreement, and to cease and desist from representing 
directly or otherwise: 


(c) That the use of said device “prevents” or “overcomes” snoring, mouth- 
breathing or attendant ills, unless qualified by wording of import similar to 
the following: “. ..in the absence of pathological or anatomical conditions 
requiring the services of a physician, will in many cases help to——” 


and will omit mention of “attendant ills”; 


oB 


(d) That the use of said device “assures” normal breathing (nose breathing), 
unless properly qualified similarly to qualifications mentioned under (¢) ; 

(e) That the device is gold, except qualified as “plated” or “washed.” (May 
24 19ST) ; 


01773. Vendor-Advertiser—Medicinal Preparation—Royal Mfg. Co. of 
Duquesne, a corporation, trading as Double “D” Laboratories, Chi- 
cago, IL, vendor-advertiser, was engaged in selling a preparation 
designated Vita-Min-Ol, and agreed in soliciting the sale of and 
selling sxid product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That vitamins in respondent’s product correct the defects of mineral 
oil; 

(o) That it is an established fact that mineral oil when taken internally 
diverts the food supply in the intestinal tract, or the adjacent tissues and cells 
or fat soluble vitamins by a process of absorption; 

(¢) That respondent’s Vita-Min-Ol is a rich source of or supplies the system 
with vitamins A,°D and EH; 

(d@) That Vita-Min-Ol treats, corrects, or curbs the symptoms or cause of 
constipation ; 

(e) That the continuous use of mineral oil depletes the system of its vitamins 
A, D and #, or tends to aggravate the causes of constipation ; 

(7) That Vita-Min-Ol is science’s newest discovery in the vitamin field; 

(9) ona oa is a bowel tonic, or builds up the bowels, strengthens 
the intestines, increases peristaltic action or assures regularity, or that its 
effects are lasting ; 

(h) That Vita-Min-Ol corrects the constipation habit or overcomes con- 
stipation ; 

(i) That Vita-Min-Ol tones the system; 

(j) That the use of Vita-Min-Ol gives generally needed medication or ele- 
ments necessary to vigorous health, or resistance to constipation ; 

(k) That Vita-Min-Ol builds strength, is health-giving or body building 
(May 27, 1937.) 
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01774. Vendor-Advertiser—Medicinal Preparations—Dr. Van Vleck 
Co., a corporation, Jackson, Mich., vendor-advertiser, was engaged 
in selling certain products designated Muco Cones, Absorptive 
Plasma, and Herb Tablets, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That the tablets are “herb” tablets; 

(6) That the tablets will correct conditions that are responsible for lack 
of digestive secretion ; 

(c) That the tablets are a competent treatment or an effective remedy for 
colds ; 

(d) That the tablets will prevent colds; 

(e) That the tablets will “rid” one of a cold; 

(f) That the tablets are a competent treatment or an effective remedy for 
rheumatism ; 

(g) That the tablets will “rid” one of rheumatism; 

(Af) That any smarting which may result from an application of the 
Absorptive Plasma conclusively shows a presence of inflammation or ulcera- 
tion; 

(i) That the Muco Cones or Absorptive Plasma or a combination treatment 
thereof will heal unless limited to the aid of nature in the process of healing; 

(j) That the Absorptive Plasma will “rid” one of pile suffering or ‘rid’ one 
of or “banish” pain; 

(k) That application of the Absorptive Plasma creates a tissue building 
activity or that it creates circulation in the affected parts; 

(1) That the Muco Cones provide tissue nourishment or that they are “a 
highly beneficial treatment for the famished mucous membranes” ; 

(m) That any of the products or a combination thereof will remove or correct 
the cause of piles; 

(vn) That the tablets will have a beneficial effect on the whole “system” ; 

(0) That any of the products or a combination thereof will enable an invalid 
to become “a healthful, vigorous, happy, light-hearted, rosy cheeked, bright eyed 
man or woman”; 

(p) That respondent’s treatment affords a “sure” relief of piles; 

(q) That respondent’s treatment will reach the “root” or cause of piles; 

(vr) That piles or any rectal “disease” never heals itself or is continually 
growing worse; 

(s) That respondent's treatment will completely relieve or free one of pile 
“trouble”, or that by the use thereof one will have no return of suffering ; 

(t) Inferentially or otherwise that one will receive any benefit from any 
product due to any ingredient contained therein unless the product contains a 
quantity of the ingredient sufficient to obtain the benefit claimed or to render it 
a competent treatment or an effective remedy for the condition represented ; 

(w) That by use of the treatment one will be “fully relieved” ; 

(v) That the respondent manufactures any of its products unless and until 
such is a fact; 

(w) Inferentially or otherwise that respondent's treatment acts in the place 
of operations or that its use will prevent the necessity for or ward off an 
operation. (May 27, 1937.) 
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OL775. Vendor-Advertiser—Medicinal Preparation Thornton & Minor 
Clinic, a corporation, Kansas City, Mo., vendor-advertiser, was en- 
gaged in selling a preparation recommended for the treatment of piles 
designated Private Formula Rectal Ointment, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That, by the use of the Thornton & Minor Private Formula Pile Oint- 
ment, the sufferer will: 

1. Get quick relief from the disease piles instead of relief from the pain, 
distress and itching of that ailment; 


2. Be “free’ from pile pain; 
3. “HWnd” pile suffering; or 
4, “Escape” from the tortures of piles; 
(b) That the use of Thornton & Minor Private Formula Pile Ointment will: 
1. “Stop” pile pain; 
2. “End” pile torture ; 
3. Relieve agony of piles “at once”; 
4. “Stop” hemorrhoid pain; or 
5. Relieve piles ‘at once’. (May 21, 1987.) 


DECISIONS OF THE COURTS 
IN CASES INSTITUTED AGAINST OR BY THE COMMISS{ON 


FEDERAL TRADE COMMISSION y. STANDARD 
EDUCATION SOC. ET AL. 


No. 10 
(Circuit Court of Appeals, Second Circuit. Dec. 14, 1936) 


EXNFORCEMENT APPLICATIONS—CORRECTNESS OF ORDER—DETERMINATION OF, ANTE- 
CEDENT TO COMPLIANCE ISSUE. 

On petition for enforcement of order to cease and desist from certain 
unfair methods of competition, Circuit Court of Appeals may review cor- 
rectness of order before considering issue of compliance (15 U. 8S. C. A. 
Sec. 45). 


ENFORCEMENT APPLICATIONS—ANSWER'S PRAYER TO VACATE—AS CROSS-PETITION 
To REVIEW—PLEADING. 

Where Federal Trade Commission filed petition for enforcement of order 
to cease and desist from certain unfair methods of competition, respondent 
was not required to file petition for review, and prayer of answer that order 
be vacated was proper and could not be treated as cross-petition to review 
and commission’s answer thereto would be stricken (15 U. 8S. C. A. See. 45). 

PARTIES—CORPORATE OFFICERS OR EMPLOYEES—PRESIDENT AND SALES MANAGER. 

President who acted as general manager and personally conducted corre- 
spondence and sales manager familiar with advertisements and with general 
sales policy of corporation could be held personally for any unfair 
advertisements or sales methods pursued by corporation and which were 
traceable to such officers (15 U. 8. C. A. Sec. 45). 


PARTIES—CORPORATE OFFICERS OR EMPLOYEES-—AUDITOR. 
Auditor who had charge of corporation’s finances but had little or nothing 
to do directly with trade practices could not be held personally for unfair 
trade practices of corporation. 


PARTIES—CORPORATE OFFICERS OR HMPLOYEES—CRITERIA. 

To hold one personally for unfair trade practices of corporation, it is 
not enough that he be a director or officer of corporation, but he must be 
shown to have had such connection with wrong as would have made him an 
accomplice were it a crime, or a joint tort-feasor, were the corporation an 
individual. 


1Rerorted in 86 F. (2d) 692. The case before the Commission is reported in 16 
1s Os Ga 
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ENFORCEMENT APPLICATIONS—-JURISDICTIONAL PREREQUISITES—INTERSTATH CoM- 
MERCE AND COMPETITION—ANSWER AS PRECLUDING ISSUE OF. 

In proceeding by Federal Trade Commission to enforce cease and desist 
order, answer which did not deny that respondent corporations were en- 
gaged in interstate commerce, or that there were others with whom cor- 
porations competed precluded respondents from claiming that forbidden 
practices were not shown to have affected interstate competition (15 U. Ss. 
C. A. See, 45). 

UNFAIR TRADE PRACTICES—LONG STANDING OF—Ag PRECLUDING COMMISSION. 


Federal Trade Commission need not sanction unfair trade practices merely 
because they are of long standing (15 U.S. C. A. See. 45). 


UNFAIR TRADE PRACTICES—ITEM oR COMPONENT AS GIVEN AWAY, WHEN SOLD 
REGULARLY AS PART OF WHOLE OFFERING. 

Practice of publisher of encyclopedia in representing that ten books were 
given away and that only ten years’ extension service was sold could not 
be forbidden by Federal Trade Commission as unfair trade practice (15 
U.S. C. A. See, 45). 


UnFaIR TRADE PRACTICES—PRODUCT OR OFFERING FALSELY AS GIVEN AWAY TO 
SELECTED CLASS INCLUDING PROSPECT. 

Federal Trade Commission could forbid publisher from misrepresenting 
that [693] encyclopedic work was given away to selected persons among 
whom prospective buyer was one as an unfair trade practice (15 U. S. GC. A. 
Sec. 45). 

UNFAIR TRADE PRACTICES—DYNAMIC SCOPE OF SecTION 5. 

Powers of Federal Trade Commission are not confined to such practices 
as would be unlawful before it acted, but it has duty to discover and make 
explicit those unexpressed standards of fair dealing which conscience of 
the community may progressively develop. 

UNFAIR TRADE PRACTICES—REVISED OFFERING AS NEW. 
Publisher of a revise of an old publication with new supplements to 


bring it up to date could be directed to cease and desist from representing 
the work as new (15 U. 8S. C. A. See. 45). 


Unrair TRADE PRACTICES—OrrertINe Sotp UnpER Two NAMES. 
Clause of cease and desist order forbidding publisher of encyclopedic 
work from selling work under two names held reasonable. 
UNFAIR TRADE PRACTICES—PRICE FALSELY AS Less THAN USUAL. 


Cease and desist order forbidding publisher of encyclopedic work from 
falsely representing that price at which work was sold was less than usual 
price held proper (15 U. S. C. A. See. 45). 


Unrarr TRADE PRACTICES—SPONSORS OR IMPORTANT CONTRIBUTORS TO OFFERING. 


Publisher of encyclopedic work helé properly prohibited from repre- 
senting as contributors or editors those who had not contributed OOF 
edited, the publication. 


UNFAIR TRADE PRACTICES—SPoNsors, ETC., TO REVISED OFFERING WHERE SUCH IN 
Fact TO THE ORIGINAL, 


Practice of publisher of encyclopedic work in announcing as contributors 
to the revised work those who had been contributors to the original held not 
unfair (15 U. S. C. A. See. 45). 
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UNFAIR TRADE PRACTICES—USING TESTIMONIALS GIVEN BUT GARBLED. 

Proyision of cease and desist order prohibiting publisher of encyclopedic 
work from using testimonials which, though really given, had been garbled 
so as to be substantially untrue held proper (15 U. S. ©. A. See. 45). 

UNFAIR TRADE PRACTICES—PRICE FALSELY AS REDUCED, 

Provision of cease and desist order forbidding publisher from represent- 
ing that course of instruction was offered at reduced price where no reduced 
price was given held proper (15 U. S. C. A. See. 45). 

UnFAIR Trade PRAcTICES—CORPORATE AGENTS’ AoTs-—OFFICERS’ RESPONSIBILITY, 

That practices condemned by cease and desist order of Federal Trade 
Commission were traced only to agents of corporations did not relieve cor- 
porations of responsibility where agents did not act beyond scope of their 
authority, but executive officers of corporations were responsible only for 
that which could be traced to them personally (15 U.S. C. A. Sec. 45). 

ENFORCEMENT APPLICATIONS—ABANDONMENT PRECEDING—-AS DEFENSE. 


Abandonment of forbidden practices before filing of complaint for 
enforcement of cease and desist order of Federal Trade Commission held 
no defense, especially where order was opposed on merits (15 U. 8. C. A. 
Sec. 45). 


(The syllabus, with substituted captions, is taken from 86 F. (2d) 
692) 


On proceeding by Commission against Standard Education Society 
and others for order to enforce order of Commission to cease and 
desist from certain unfair methods of competition, order reversed 
entirely as to respondent Greener, and modified and affirmed in part, 
and reversed in part, and proceeding remitted to Commission, with 
directions. 

Mr. W. T. Kelley, Mr. Martin A, Morrison, and Mr. James W. 
Nichol, all of Washington, D. C., for the Commission. 

Mr. Henry Ward Beer, of New York City, for respondents. 

Before L. Hann, Swan, and Cuass, Circuit Judges. 


L. Hann, Cirewit Judge: 

This case comes up upon a petition under § 45 of Title 15, U. S. 
Code, for an “enforcement order” upon an order to “cease and desist” 
of the Federal Trade Commission against the five respondents, two 
companies and three individuals. The Standard Education Society 
[694] is a company which published and sold an encyclopoedia called 
“Standard Reference Work”; the Standard Encyclopoedia Corpora- 
tion is a subsidiary, or dummy, of that company. Stanford is the 
president and a director, and acted as general manager, of both com- 
panies, and is the owner of 25014 out of the Education Society’s 536 
shares of stock; Ward is the secretary, a director of both, has charge 
of sales and owns the same number of shares as Stanford; Greener 
owns the remaining thirty-five shares, and is in charge of financial 
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matters as comptroller and auditor. On February 25, 1929, the Com- 
mission filed a complaint against the Education Society and Stan- 
ford, alleging certain unfair trade practices; they answered, and 2 
supplemental complaint was filed on December fourth, 1929, in the 
same terms, but joining the Encyclopedia Company and Ward and 
Greener, all of whom answered. Meanwhile the taking of testimony 
had begun on May 8, 1929, and was continued until June 20, 1930: 
and on the twenty-fourth of December, 1931, the Commission filed 
its findings of fact and the order to cease and desist now before us. 
In the findings it appears that the Education Society was imecor- 
porated in 1909 under another name and published and sold a work 
called “Aiton’s Encyclopoedia”, whose title was changed in 1912 to 
“Standard Reference Work”. This was in ten volumes, intended to 
be kept up to date by a series of loose leaf supplements—«alled an 
“extension service’—which were to be sent to subscribers quarterly 
for ten years, and embodied, or assumed to embody. the latest infor- 
mation. Stanford, Ward and Greener organized the Encyclopoedia 
Company in August, 1929, and changed the name of the old work 
to the “New Standard Encyclopoedia”; but the Education Society is 
still disposing of some remaining sets of “The Standard Reference 
Work”, while the Encyclopoedia Company is selling the encyclopoedia. 
The ordinary price of each is $69.50, and includes the “extension 
service”; when works of fiction are thrown in, as they sometimes are, 
the price is $89. It was the uniform practice upon taking subscrip- 
tions, for agents to tell buyers that the set of books was given away. 
and that only the service was paid for: it was the common practice 
to say that the regular price of the books and service was consider- 
ably higher than the offers, at times $150. or $200.: it was not in- 
frequently said that the work could take the place of such magazines 
as the Literary Digest and the Review of Reviews. The originals 
of some of the testimonials used in selling the books were redrafted. 
some had never been authorized, and some had origimally been issued 
to cover “Aiton’s Encyclopoedia”; the names of some persons were 
advertised as contributors who had never contributed. The respond- 
ents also offered a course of instruction which they called “Special 
Introductory Enrollment”, and for which they charged at first $98. 
and finally $135. The agents represented to the purchaser that these 
were “special introductory prices,” the usual price of the course being 
$250; and that the special price was given to ten students only; all of 
which was false. 

The order to “cease and desist” included all the respondents. and 
forbad kinds of trade practices, as follows. The first clause forbad 
representing the ten books as given free and only the service as paid 
for; the second forbad representing that some of the sets were de 
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livered to selected persons; the third was in substance the same as the 
first; the fourth forbad representing the work as “a recently com- 
pleted, new, and up-to-date encyclopoedia”; the fifth, offering the 
same work for sale under two names; the sixth, representing ‘its 
usual price as higher than that at which it was offered; the seventh, 
representing any person as a contributor who was not a contributor; 
the eighth, representing any person as giving a testimonial who had 
not done so; the ninth, publishing other testimonials than those 
actually given; the tenth, representing the course of instruction as a 
“Special Introductory Enrollment” at a special reduced price. Noth- 
ing was done to enforce this order until January 20, 1986, when the 
petition at bar was filed; the respondents answered on the first of 
October, repeating the allegations of their original answer, and pray- 
ing that the application be dismissed, and that “the order to cease and 
desist herein be vacated and set aside”. Treating this part of the 
answer as a cross petition of the respondents to vacate the order to 
cease and desist, the Commission styled its brief an answer. ‘The 
preliminary question of procedure so raised we will dispose of at 
once. We held in Fed. Trade Com. vy. Balme, 23 F. (2d) 615, that 
upon a petition for enforcement under § 45 of title 15, we would re- 
view the cor [695] rectness of the order before considering the issue 
of compliance; so that once a petition to enforce the order is filed, it is 
not necessary for the respondent to file a petition for review. The 
prayer of the respondents’ answer here that the order to cease and 
desist be vacated, was therefore entirely proper in the answer because 
the Commission had already invoked the preliminary inquiry; and 
the answer should not have been regarded as a cross petition to re- 
view the order. The Commission need not have filed any answer to 
it, and so far as its brief is entitled an answer, it will be stricken. 
The first question is as to the propriety of any order whatever 
against the individual respondents. Stanford and Ward were jointly 
in complete control of both companies; as we have said, Stanford 
was not only president, but acted as general manager, and he was 
shown to have personally conducted the correspondence. Ward was 
sales manager, and necessarily familiar with what advertisements 
went out, and with the general sales policy of the company. This 
was enough to hold each personally for any “unfair” advertisements 
or sales methods, with certain exceptions to be noted later. The 
same is not true of Greener who, being merely the auditor and in 
charge of the companies’ finances, would have little or nothing to do 
directly with trade practices. The doctrine applicable to patent in- 
fringements controls; it is not enough that an individual be a diree- 
tor or an officer of the infringing corporation; he must be shown 
to have had such connection with the wrong as would have made 
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him an accomplice were it a crime, or a joint tortfeasor, were the 
corporation an individual. However, when that is done, his office 
will not protect him. National Cash Register Co, v. Leland, 94 Fed. 
502, 507-512 (C. GC. A. 1); Hitehcock v. American Plate Glass 
Co. 259 Fed. 948, 952-954 (C. CO. A. 3); Denominational FB. Co. 
v. Duplex FE. Co., 80 F. (2d) 186, 194 (C. C. A. 4). If the opinion in 
Dangler vy. Imperial Machine Co., 11 F. (2d) 945 (C. C. A. *), 
means more than this, we cannot go along. Our dictum in New 
Departure Mfg. Co. v. Rockwell Drake Co., 287 Fed. 328, 334, 
was not meant to declare that so long as an official acted within the 
scope of his authority he was immune; the contrary had just been 
decided in Guarantee Vet. Co. v. Federal Trade Commission, 285 Fed. 
853, 860 (C. C. A. 2). 

The respondents insist that the forbidden practices were not shown 
to have affected interstate competition. It would take little evidence 
to satisfy us that a company publishing, and distributing generally 
throughout the country, an encyclopoedia or reference work, was in 
competition with other similar works; perhaps we might take judicial 
notice of that without any evidence at all. But Stanford in sub- 
stance admitted that other works competed with his, and the plead- 
ings had foreclosed the issue anyway. The first article of the com- 
plaint alleged that the respondents were “in competition with other 
corporations, individuals, firms, or partnerships likewise engaged in 
the sale and distribution in interstate commerce of books, encyclo- 
poedias and reference works, and so-called extension service in con- 
nection therewith.” The answer of the Education Society did indeed 
deny that it used unfair methods of competition in interstate com- 
merece, and that any of the methods alleged were unfair; but it did 
not deny that it was engaged in interstate commerce, or that there 
were others with whom it competed. Stanford’s answer was like that 
of the Education Society, except that he denied “that he individu- 
ally or as president * * is in competition with other corpora- 
tions.” We read this as meaning merely that his relations with the 
Society did not charge him personally with its doings; not that if it 
was engaged in competition and he was chargeable with its conduct, 
he was not engaged in the same competition. The answer of the En- 
eyclopoedia Company was like that of the Education Society, and 
Ward’s answer was like Stanford’s. 

Coming now to the practices forbidden, the first and third clauses 
of the order were in substance the same; they forbad representing that 
the ten books were given away and that only the “extension service” 
was sold. It is true that the Commission is not to sanction unfair 
trade practices merely because they are of long standing; its duty is 
to bring trade into harmony with fair dealing. Federal Trade Com. 
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v. Winsted Hosiery Co., 258 U.S. 483, 493, 494. To the discharge of 
that duty it should not, however, bring a pedantic scrupulosity ; too 
solicitous a censorship is worse than any evils it may correct, and a 
community which sells for profit must not be ridden on so short a 
rein that it can only move at a walk. We cannot take seriously the 
[696] suggestion that a man who is buying a set of books and a 
ten years’ “extension service,” will be fatuous enough to be misled 
by the mere statement that the first are given away, and that he 
is paying only for the second. Nor can we conceive how he could 
be damaged were he to suppose that that was true. Such trivial 
niceties are too impalpable for practical affairs, they are will-o’-the- 
wisps, which divert attention from substantial evils. Wenston Co. v. 
Fed. Trade Com., 3 F. (2d) 901 (C. C. A. 3). It is possible to read 
Consolidated Book Publishers y. Fed. Trade Com., 53 F. (2d) 942 
(C. C. A. 7), as holding to the contrary, but the case was compli- 
cated by a number of graver practices which probably colored the 
whole. We are not satisfied that stripped of these, the bare practice 
would have been held bad; if so, we prefer to follow the Third 
Circuit. 

The second clause of the order forbad representing the work as 
given away to selected persons among whom the prospective buyer was 
one. This is supported by evidence, and is the misrepresentation of a 
fact, though perhaps it would not support an action of fraud. The 
common-law was not over-solicitous to protect an unwary buyer; but 
there can be no doubt that such statements give a competitive advan- 
tage to the less scrupulous seller and that they not only add nothing to 
the buyer’s opportunities to buy wisely, but hold out to him false in- 
ducements. The Commission has a wide latitude in such matters; its 
powers are not confined to such practices as would be unlawful before 
it acted; they are more than procedural; its duty in part at any rate, 
is to discover and make explicit those unexpressed standards of fair 
dealing which the conscience of the community may progressively de- 
velop. Federal Trade Com. vy. Raladam Co., 283 U.S. 648, 647-649 ; 
Federal Trade Com. v. Keppel, 291 U.S. 804, 310-812. 

The fourth clause forbad calling the work a “recently completed, 
new, and up-to-date encyclopoedia”. The findings scarcely support so 
broad a prohibition ; the fifteenth says that the respondents have rep- 
resented the “New Standard Encyclopoedia” as “Something new under 
the sun”, when it was only a revise of the old “Standard Reference 
Work” with new supplements to bring it up to date. Of course nobody 
in his senses supposes that an encyclopoedia had not used earlier 
works as sources; but it seems to us that he might assume that it has 
been rewritten, perhaps throughout. Had the encyclopoedia professed 
to be no more than a new edition of the “Reference Work”, a buyer 
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might not have been justified in assuming that it was rewritten, but it 
professed to be a new work, and it was issued under a new name and 
by a new company. It was not new in the sense people would *under- 
stand the word, applied to a book which came in that guise; even a 
substantial revision does not make a new work. 

The fifth clause forbad selling the same work under two names. The 
order does not cover the sale of the “Standard Encyclopoedia” and the 
“Standard Reference Work” under their several names. Some time 
ago the Education Society published some sets of the “Reference 
Work” under the title “National Encyclopoedia” and it was proved 
that one buyer at least bought both for a public school, not knowing 
them to be the same. There was no good reason for using two names in 
selling the same book and the clause is reasonable enough, except for 
the fact that all copies of the “National Encyclopoedia” have long since 
been disposed of. The only possible debate is whether such a practice 
justifies an order when it was so far in the past; a matter which we 
will deal with later. We will not disturb the clause. 

The sixth clause forbad saying that the price, $69.50 or $89 was less 
than “the usual price”. Little need be said about this; it was false 
and intended to deceive buyers upon a matter of fact. True, it is a 
very common device in selling, but it is to be discountenanced ; morally 
it is not defensible and the Commission might hold it “unfair”. 

The seventh clause forbad representing as contributérs or editors 
those who had not contributed to, or edited, the publications. Its 
propriety depends upon the evidence, and while there is not much 
of it, it definitely does appear that there was no warrant for claiming 
at least two, Ballou and Pace, as either contributors or editors. There 
were however a number who had been genuine contributors to “Aiton’s 
Encyclopoedia”, but who had done nothing later. How much of this 
earlier work went into the two later ones cannot be definitely ascer- 
tained, but it was the basis of them, and it seems to us not “unfair” 
to [697] announce as contributors to the derived work those who 
had been contributors to the original. This clause ought therefore to 
be modified or clarified by excepting from the prohibition contrib- 
utors to “Aiton’s Eneyclopoedia”. 

The eighth and ninth clauses were related; they concerned testi- 
monials used as advertisements. For the eighth, which forbad the use 
of such testimonials which had not been given by the person whose 
name was used, we have been able to find no support in the evi- 
dence; and we are referred to none except the conclusions of one, 
Nixon, which are outweighed by her identification of the handwriting 
of the person whose name was used. The ninth forbad the use of 
testimonials, which, though really given, had been garbled so as to be 
substantially untrue, There was evidence in support of this, and the 
clause was proper. 
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The tenth and last clause forbad representing the course of instruc- 
tion as a “Special Introductory Enrollment,” offered at a reduced 
price. There was no reduced price and so much of the clause was 
proper; but as to the rest it does not seem to us that the phrase 
indicated a selected class in the sense that particular qualifications 
were necessary to joi it. The finding in support of this declared 
as well that agents had represented that the class was to be confined 
to ten students; and had this been included in the order, it would 
have been valid pro tanto; but it was not included, and it gives no 
support to what was. 

The respondents argue as to this, and as to several other of the 
practices condemned, that they were traced only to agents of the 
companies. So far as the companies themselves are concerned this 
clearly made no difference; the agents did not act beyond the scope 
of their authority; the nineteenth finding contained no suggestion 
that they had been instructed not to make them. Some of them were 
indeed discharged because of what they said, but that does not prove 
that they had acted beyond the scope of their authority. The remedy 
is civil; responsibility may be imputed as in other civil cases. On 
the other hand the agents were not agents of Stanford and Ward, 
who are therefore responsible only for what can be traced to them 
personally. This consideration however affects at best only the 
second, sixth, seventh, ninth and tenth clauses of the order, for cer- 
tainly both Stanford and Ward must have directed what was covered 
by the fourth and fifth. As to the second and sixth, the practice of 
the agents was so universal that it seems to us that the Commission 
was justified in assuming that they would not have acted as they did 
without some direction at least from Ward, the sales manager. We 
are disposed to say also that, considering the centering of control in 
two men only, it was permissible to associate Stanford with him. 
Stanford was amply connected with the practices in the seventh and 
ninth clauses, for they appear to have been his special concern; we 
cannot see however that Ward was involved. As to the tenth, the evi- 
dence of the practice is very meagre and in our judgment scarcely 
justified a finding that either of these men personally directed the 
statements about the cost of the course. Therefore Stanford should 
not be included in the tenth clause, nor Ward in the seventh, ninth, 
and tenth. 

Finally, the respondents allege that as they had already abandoned 
some of the practices forbidden before the complaint was served, no 
order should go against them. We have already mentioned this 
factor in connection with the fifth clause. It has, however, often 
been decided—certainly when the respondent continued to oppose 
the order on its merits—that this is no defense to an order to case 
and desist. Sears Roebuck & Co. v. Federal Trade Commission, 258 
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Fed. 307, 310 (C. CO. A. 7); Guaranty Veterinary Co. v. Fed. 
Trade Com., supra, 859, 860 (285 Fed. 853); Fox Film Co. v. 
Fed. Trade Com., 296 Fed. 353, 357 (C. C. A. 2); Arkansus 
Wholesale Grocers Assoc. vy. Fed. Trade Com., 18 F. (2d) 866 (C. 
C. A. 8); Fed Trade Com. v. Wallace, 75 F. (2d) 783, 738 (C. C. A. 
8); Armand Oo. v. Fed. Trade Com., 78 F. (2d) 707, 708 (C. C. A. 2). 
In Winston v. Fed. Trade Oom., supra (3 F. (2d) 901), the respond- 
ent had not only abandoned the practices, but stipulated not to resume 
them. 

The order will be modified as follows and otherwise affirmed. It 
will be reversed in toto as to all the respondents so far as it forbad 
the practices described in the first, third and eighth clauses; as to 
the tenth it will be reversed except as to the representations regarding 
price. The seventh will be modified so as to exclude from its terms 
contributors to “Aiton’s Encyclo[698]poedia.” The order will be 
also reversed so far as it included Stanford in the tenth clause, and 
Ward in the seventh, ninth and tenth; and it will be altogether re- 
versed as to Greener. The answer of the Commission contained in 
its brief will be stricken. After the order has been amended in ac- 
cordance with the foregoing, the proceeding will be remitted to the 
Commission as special master to hear and report whether the re- 
spondents have comphed with the provisions which are affirmed. 
The cause will await in this court the return of that report for further 
proceedings. 

Order to cease and desist modified in accordance with the fore- 
going; cause referred as aforesaid. 


FEDERAL TRADE COMMISSION v. EVANS FUR COMPANY 
ET AL. 


No. 6099 
(Circuit Court of Appeals, Seventh Circuit. Jamary 4, 1937) 


Application of Commission to enforce its order in Evans Fur Company et al., 
Docket 2227, 20 F. T. C. 300, directing respondents to desist misrepresenta- 
tion in connection with sale of fur garments, dismissed: pursuant to joint 
motion of the parties, and without prejudice. 


Before Evans and Sparks, Circuit Judges. 

Per Curiam. 

Now comes the petitioner by its counsel and presents a joint mo- 
tion of petitioner and respondent that this petition for enforcement 
of order of Federal Trade Commission be dismissed. On considera- 
tion whereof it is ordered and adjudged by this court that this 


tReported in 88 F. (2d) 1008. 
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petition for enforcement of order by Federal Trade Commission be, 
and the same is hereby dismissed without prejudice to the right of 
said Federal Trade Commission, at its option and in its discretion, 
at any time or times hereafter, to file in this Court or other Court, 
said petition or a like petition, or such petition or papers as said 
Commission may elect, or to do such other acts as said Commission 
shall deem to be in the public interest. 


FEDERAL TRADE COMMISSION vy. ARMY AND NAVY 
TRADING COMPANY? 


No. 6793 


(United States Court of Appeals for the District of Columbia. 
January 4, 1937) 


FINDINGS OF COMMISSION—-WHERE SUPPORTED BY EVIDENCE. 
Findings of Federal Trade Commission in hearing before it, if supported 
by evidence, are conclusive (Federal Trade Commission Act, sec. 5, ag 
amended, 15 U. S. C. A., see. 45). 


UnFaiR METHODS OF COMPETITION—TRADE NAMES—“ARMY AND NAvy” FOB 
CONCERN, ONLY TEN PER CENT OF STOCK OF WHICH, SUCH. 

Use by company of words “Army and Navy” in its name to impress 
public with fact that its stock consisted of goods purchased from Army and 
Navy departments held an unfair method of competition, where percentage 
of such goods in its stock had declined to about 10 per cent. of total 
inventory. 


UnFargk MeTHops OF CoMPETITION—IN GENERAL—MISREPRESENTING AS TO ORIGIN 
AND NATURE OR QUALITY. 
False and misleading representations as to origin of a commodity and as 
to its nature or quality constitute an unfair method of competition. 


[777] Unrarr MetHops or CoMPETITION—TRADE NaMES—“ARMY AND NAVY” FOR 
CoNnceRN, ONLY TEN PER CENT OF Stock oF WHICH, SUCH—QUALIFYING 
Worps AS CURING. 

Where the use of words “Army and Navy” in trade-name constituted an 
unfair method of competition because of diminishing quantity of Army and 
Navy goods handled by company, elimination of deception required that 
company cease using such words, and could not be effected by use of quali- 
fying phrases which merely indicated that company was not connected with 
the Army and Navy, or with the government, and that it did not handle such 
goods exclusively. 


Unrarnz MreTHoDS oF CoMPETI!1ON—TRADE NAMES—“‘ARMY AND Navy” For Con- 
CERN, ONLY TEN PER CENT oF STOCK OF WHICH, SUCH—QUALIFYING WoRrDS 
as CuriInc—‘WE Do Nor Deat In,” Ere. 

Use of qualifying words, “we do not deal in Army and Navy goods,” held 
not proper means of eliminating unfair competition resulting from use of 


1 Reported in 88 F. (2d) 776. The case before the Commission is reported in 21 
WTS Cr ose 
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words “Army and Navy” in trade-name of company with only small per- 
centage of Army and Navy goods in its stock, since trade-name and qualify- 
ing clause would be contradictory. 

Unrair Meruops or CoMPETITION—TRADE NAMES—“ARMY AND NAVY” FOR Con- 
CERN, ONLY TEN PeR CENT oF STOCK OF WHICH, SucH—UseE Worps For MER- 
CHANDISE IN Fact Mave For. 


Trading company ordered to cease and desist from using words “Army 
and Navy” in its trade-name held entitled to use such words in connection 
with any particular lot of merchandise which it might handle which had 
been made for Army or Navy Departments, provided words specified origin 
of that particular lot. 


(The syllabus, with substituted captions, is taken from 
88 F. (2d) 776) 


On application for enforcement of order of Commission, order 
affirmed, as modified, and respondent ordered to comply therewith. 

Mr. Martin A. Morrison and Mr. James W. Nichol, both of Wash- 
ington, D. C., for petitioner. 

Mr. Joseph B. Stein, of Washington, D. C., for respondent. 

Before Martin, C. J., and Ross, Van Orspet, Groner, and 
STEPHENS, JJ. 


STEPHENS, Judge: 

This is a proceeding brought under Section 5 of the Federal Trade 
Commission Act, 88 Stat. 719, by the petitioner, the Federal Trade 
Commission, hereafter called the Commission, to enforce an order 1s- 
sued by it on November 26, 1935, requiring the respondent, the Army 
‘and Navy Trading Company, hereafter called the Trading Company, 
to cease and desist from using the words “Army and Navy,” or either 
of them, in connection with its corporate name. 

Following the usual procedure under the Act, the Commission issued 
a complaint against the Trading Company charging that the words 
“Army and Navy” in its name were misleading, and that their use was 
to the injuiry of competitors and the public. The Trading Company 
answered denying this. A hearing was had before an examiner of the 
Commission, and then before the Commission itself. Thereupon the 
Commission made findings of fact which, so far‘as here pertinent, were 
im substance and effect that: The Trading Company, a Maryland cor- 
poration, has, since its organization in 1922, maintained its principal 
place of business in Washington, D. C., and carried on business there. 
It was organized chiefly for the purpose of buying from the Army and 
Navy Departments of the United States Government certain surplus, 
reject and refuse goods and reselling the same. From 1922 until about 
1927, between 85% and 90% of the merchandise offered for sale by 
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the Trading Company was procured from the Army and Navy De- 
partments, either directly or indirectly, there being during those years 
opportunity to secure large lots of various kinds of merchandise from 
the Departments. About 1927 the Departments began sharply to cur- 
tail the quantity of goods offered for sale, and since 1932 have offered 
virtually none. They were offering none at the time of the Commis- 
sion’s order. In 1932 the stock of merchandise of the Trading Com- 
pany contained only about 15% to 18% of goods purchased from the 
Army and Navy Departments. The Trading Company causes its cor- 
porate name “Army and Navy Trading Company” to be displayed in 
large signs about its mercantile establishment, and in trade journals 
and circulars, and in advertisements and in daily newspapers and other 
periodicals, with the words “Army and Navy” as prominently featured 
therein as other portions of the name. Various members of the pur- 
chasing public, upon observing such use of the words “Army and 
Navy,” have been led into the belief that [778] the goods to be pur- 
chased in the Trading Company’s store were substantially all, if indeed 
not all, procured from the Army and Navy Departments, and into the 
belief that they were of the quality and nature used by those De- 
partments and that a substantial bargain with reference to price and 
quality would be obtained at the Trading Company’s store; and a 
substantial number of such members of the purchasing public have 
been induced by such beliefs to make purchases from the Trading 
Company. The use by the Trading Company of the words “Army 
and Navy” as above described causes a diversion of trade from com- 
petitors of the Trading Company who offer for sale merchandise 
which, like the bulk of the stock of the Trading Company, is procured 
from ordinary markets, but who do not use the words “Army and 
Navy” in connection with their trade names; and the use of the words 
“Army and Navy” by the Trading Company causes substantial 
injury to substantial competition within the District of Columbia. 

From the facts thus found by the Commission it concluded that the 
use of the words “Army and Navy” in the Trading Company’s name 
is to the prejudice and injury of competitors and the public and an 
unfair method of competition in commerce and a violation of Section 
5 of the Act. 

The Commission ordered the Trading Company to cease and desist 
from: 

(1) Using in connection with its corporate name the words “Army 
and Navy” or either of them. 

(2) Advertising or causing to be advertised in any circulars, trade 
journals, daily newspapers, or other periodicals the words “Army and 
Navy” or either of them, descriptive of or in connection with any 
merchandise to be sold or offered for sale to the public, unless in fact 
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the words “Army and Navy” be used specifically in connection and 
conjunction with particular merchandise actually procured from the 
Army and Navy Department of the United States Government. 

Provided, however, that for a period of two years from the date of 
the service of this order upon respondent, the respondent shall be per- 
mitted to use in connection with such corporate or trade name as it 
might assume the words: 

“Formerly Army and Navy Trading Company.” 

The only issue raised by the Trading Company’s answer to the 
Commission’s complaint was that respecting the misleading character 
and effect of the use of the words “Army and Nayy” in the Company’s 
name, and the finding of fact adverse to the Trading Company on this 
issue is the only finding attacked by it. 

The findings of the Commission if supported by evidence are con- 
clusive. Federal Trade Commission vy. Winsted Hosiery Co., 258 U.S. 
483; Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67. 
We have examined the record. There is evidence therein to support 
the finding attacked. We shall not assume to review the evidence in 
detail, but it is worthy of comment that it was made to appear through 
the testimony of the secretary and treasurer of the Trading Company 
itself that the name “Army and Navy Trading Company” was selected 
for the corporation in order to impress the public with the fact that 
the stock consisted principally of articles purchased from the Army 
and Navy Departments—that being so at the time of incorporation— 
and that there was a response, advantageous to the Trading Company, 
to this impression; and further that while the percentage of Army 
and Navy goods in the Trading Company’s stock was as high as 90% 
up to about 1926, there was a rapid decline in the percentage there- 
after, and at the time of the hearing before the Examiner, in 1935, only 
about 10% of the total inventory was of such goods; and further, that 
purchases of stock at that time were principally made in the open 
market from commercial manufacturers catering to department stores 
and various concerns. It is also worthy of comment that several mem- 
bers of the purchasing public testified that in purchasing from a so- 
called Army and Navy store they expected to find lower prices and 
better quality merchandise, and to get Army and Navy refuse or 
salvage goods or goods made up to Army and Navy specifications. 

The first of the two issues of law in the case is whether the con- 
clusion of the Commission that the use of the words “Army and Navy” 
in the Trading Company’s name is an unfair method of competition 
is justified. It is. The Supreme Court has ruled that false and mis-, 
leading representations as to the origin of a commodity constitute an 
unfair method of competition. Federal Trade Commission v. Royal 
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Milling [779] Co., 288 U.S. 212. It has ruled similarly in respect of 
false and misleading representations as to the nature or quality of an 
article. Federal Trade Commission v. Winsted Hosiery Co., supra; 
Federal Trade Commission v. Algoma Lumber Co., supra. Accord: 
Federal Trade Commission v. Civil Service Training Bureau, 79 ¥F. 
(2d) 113. 

The second issue of law is whether the cease and desist order of the 
Commission is too broad. The Trading Company contends that the 
Commission cannot lawfully order suppression of a trade name where 
the use of qualifying words will eliminate the deception and preserve 
the rights of competitors and the public, and it asserts that the Com- 
mission’s order should be modified so as to permit the use of, and it 
offers to use, in connection with its full trade name “Army and Navy 
Trading Company,” one or more of the following qualifying phrases: 
“Not Connected with the Army and Navy,” “Not Connected with the 
Government,” “Not a Government Store,” “Not affiliated with the 
United States Government,” “We Do Not Handle Exclusively Army 
and Navy Goods.” The Trading Company urges Federal Trade Com- 
mission v. Royal Milling Co., supra; N. Fluegelman & Co. v. Federal 
Trade Commission, 37 F. (2d) 59; Federal Trade Commission v. Good- 
Grape Co., 45 F. (2d) 70; and Federal Trade Commission v. Cassoff, 
38 F. (2d) 790. These cases justify the proposition that the Commis- 
sion’s “orders should go no further than is reasonably necessary to 
correct the evil and preserve the rights of competitors and public.” 
These were the words of the Supreme Court in the Royal Milling Co. 
case. There the word “Milling” imported the grinding of wheat into 
flour, when in truth the Royal Milling Company only mixed and 
blended flours purchased from others engaged in grinding. The con- 
tinued use of the trade name if used together with such qualifying 
words as “Not Grinders of Wheat” was permitted. In ¥. Fluegelman 
& Co. v. Federal Trade Commission, the use of the words “Satinmaid” 
and “Satinized,” which signified a fabric with a satin weave and a silk 
content, whereas the product in question was of a satin weave but of 
a cotton content, was permitted provided there was also used the phrase 
“a cotton fabric,” “a cotton satin,” “no silk,” or equivalent modifying 
terms. In Federal Trade Commission v. Good-Grape Co., it was held 
that the name “Good-Grape” and the slogan “Fruit of the Vine,” 
might be used if qualified by words making it appear that the product 
was an imitation, artificially colored and flavored. In Federal Trade 
Commission v. Cassoff, the word “shellac,” in the trade name “White 
Shellac” and “Orange Shellac,” deceptively imported a product com- 
posed solely of genuine shellac gum dissolved in alcohol. ‘The court 
permitted use of the word “shellac” if there was also used in con- 
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nection therewith the phrase “shellac substitute” or “imitation shellac,” 
accompanied by the statement that the product was not 100% shellac. 

But it will be noted that in these cases the selection of qualifying 
words effective to eliminate deception was feasible because the names 
involved made separate and distinct representations in respect of the 
origin and characteristics of single products, some of which repre- 
sentations were true and some of which were untrue.t Therefore, 
qualifying words could be chosen which would eliminate any deceptive 
representations and leave standing the truthful ones alone. Thus in 
Federal Trade Commission v. Royal Milling Co., the qualifying words 
“Not Grinders of Wheat” indicated definitely that the grain from 
which the flour is made did not originate with, 7. e., was not ground 
by, the Royal Milling Company, but left standing the representation 
that the flour was mixed and blended by that Company; and in the 
other three cases, the qualifying words clearly eliminated the decep- 
tive representations of what the charac[780]teristics of the products 
were not, but left standing the true representations as to what the 
characteristics were. The qualifying words suggested for use in the 
instant case would not have the effect of wholly eliminating the decep- 
tion. Use with the trade name “Army and Navy Trading Company” 
of the phrase “Not Connected with the Army and Navy” would still 
leave an implication that the Trading Company’s goods are purchased 
from the Army and Navy Departments or are of the character or 
quality of Army and Navy goods. The same is true of the phrase 
“Not Connected with the Government,” and of the phrase “Not a Goy- 
ernment Store,” and of the phrase “Not Affiliated with the United 
States Government.” The phrase “We Do Not Handle Exclusively 
Army and Navy Goods” would imply that a substantial portion of the 
goods are Army and Navy goods. We think it not feasible to select 
qualifying words for use with the name “Army and Navy Trading 
Company” which will be effective to eliminate deception. The stock 
of goods of the Trading Company is in only an insubstantial portion, 
if at all, in any sense Army and Navy goods. But the phrase “Army 
and Navy” in the name “Army and Navy Trading Company” makes 


+ Thus in Federal Trade Commission v. Royal Milling Co., the representation of the word 
“Millins™ as to mixing and blending of the flour was true, but the representation as to 
the origin of the four, i. e., as to by whom it was ground. was untrue. In N. Fluegel- 
man & Co. y. Federal Trade Commission, the representation of the words “Satinmaid” and 
“Satinized” that the fabric had a satin weave was true, but the representation that it 
had a silk content was not. In Federal Trade Commission vy. Good-Grape Co., the repre- 
sentation of the phrases “Good-Grape” and “Fruit of the Vine” that the product was like 
grape juice in color and flavor was true, but the representation that it was made of 
natural grape juice was untrue. In Federal Trade Commission v. Cassoff, the representa- 
tion of the phrases “White Shellac” and ‘Orange Shellac” that the product was composed 
solely of genuine shellac gum dissolved in alcohol was untrue, but the representation that 
it was like shellac, or that it could be used for the purpose of shellac, was true. 
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the single representation that at least the major portion of the mer- 
chandise offered for sale is in some sense Army and Navy goods. This 
single representation being untrue, it cannot be qualified; it can only 
be contradicted. The cases urged by the Trading Company and above 
discussed justify qualification of a trade name where qualification is 
possible; they do not justify contradiction. 

In a supplemental memorandum filed before the Commission the 
Trading Company offered to use with the name “Army and Navy 
Trading Company” the “qualifying” words “We do not deal in Army 
and Navy Goods.” This phrase is not discussed in the Trading Com- 
pany’s brief filed in this court, and we take it, therefore, that the offer 
to use it has been abandoned. If not, however, it is clear that it can- 
not be used because it is contradictory. 

In one particular we think the order of the Commission is too broad. 
Jt cannot be concluded that because at the time of the hearing there 
was little or no opportunity for the Trading Company to purchase 
goods in some sense Army and Navy goods, there will not be such 
opportunity in the future; and the Trading Company ought not be 
forbidden to tell the exact truth, whatever it may be, concerning the 
origin or character of any particular lot of goods. Paragraph (2) 
of the Commission’s order forbids the use of the words “Army and 
Navy” “unless in fact the words ‘Army and Navy’ be used specifically 
in connection and conjunction with particular merchandise actually 
procured from the Army or Navy Department of the United States 
Government.” The Trading Company may at some time procure a 
particular lot of goods not purchased by it actually from the Army or 
Navy Department, but from a jobber or broker who purchased there- 
from; or it may procure from a manufacturer or jobber or broker a 
particular lot of goods made for the Army or Navy Department but 
rejected for lack of compliance with specifications in some respect al- 
though satisfying them in others. Paragraph (2) of the order should, 
therefore, be modified so as to permit the use of the words “Army and 
Navy,” or either of them, in connection with a particular lot of mer- 
chandise, provided such words are used in a manner exactly specifying 
the origin or character of that particular lot. 

Subject te such modification, the order of the Commission is affirmed 
and the respondent is ordered to comply therewith. 
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FEDERAL TRADE COMMISSION vy. F. A. MARTOCCIO COM- 
PANY, TRADING AS HOLLYWOOD CANDY COMPANY * 


No. 401 
(Circuit Court of Appeals, Eighth Circuit. January 23, 1937) 


UnFAIR MerHops or CoMPETITION—LOTTERY SCHEMES—PUNCH BOARDS OR PUSH 
CARDS—PLANS UNDER WHICH ALL RECEIVE. 


The sale of candy by means of punch boards or push cards enabling some 
buyers to receive several times the amount paid for involves such an element 
of chance as authorizes the Federal Trade Commission to prohibit the manu- 
facturer from supplying push cards with its candy, though each buyer 
receives candy worth the amount paid (Federal Trade Commission Act, Sec. 
5, 15 U. S. C. A. sec. 45). 


Unrain METHODS OF COMPETITION—LOTTERY SCHEMES—PUNCH BOARDS OR PUSH 
CARDS—PUBLIC INTEREST, WHERE ASSERTED OR POSSIBLE ECONOMIC ADVANTAGES 
IN PLAN. 


The sale of candy through push cards involves such public interest, as 
required by the statute, and such injury to the public as authorizes the Fed- 
eral Trade Commission to prohibit manufacturer from supplying cards with its 
candy, notwithstanding alleged benefits in providing economical method of 
advertising, increased volume of sales, and opportunity to buyer to procure 
more than his money value. 


UNFAIR METHODS OF COMPETITION—LOTTERY SCHEMES—-PUNCH BOARDS OR PUSH 
CarpsS—PuBLIC PoLICY—OPTIONAL FEATURE—WHETHER INTERSTATE COMMERCE 
AFFECTED IN VIEW OF. 


The Federal Trade Commission could prohibit manufacturer of candy from 
furnishing push cards therewith, for use in connection with the sale of the 
candy, as against contention that, as use of the card is optional, any violation 
of public policy is a purely local matter not affecting interstate commerce. 


UNFAIR METHODS OF COMPETITION—LOTTERY SCHEMES—PUNCH BOARDS oR PUSH 
CarRDS—CUSTOM AND PUBLIC UNDERSTANDING AS PRECLUDING COMMISSION 
ACTION. 


That, as claimed, sale of candy through use of push cards is old and well- 
established method of sale and well understood and fully approved by the 
public does not preclude Federal Trade Commission from ordering manufac- 
turer not to supply push cards with its candy. 


UnrFalrk METHODS oF COMPETITION—SUPREME Court Dectston Re Pustac INTEREST 
AND UNFAIRNESS—SIMILAR SITUATIONS—SCOPE AND EFFECT. 


The Supreme Court having determined that a certain situation is within 
the Federal Trade Commission Act as affecting public interest and constitut- 
ing unfair method of competition, the basis and reason for such inclusion are 
binding as to all similar situations subject to such basis and reasoning. 


1Reported in 87 F. (2d) 561. The case before the Commission is reported in 22 
FB, T, C, 583. Petition for certiorari denied May 3, 1937, 301 U. S. 691. 
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Unrair MetHops or CoMPENSATION—LOoTTERY ScHEMES—PUSH CarRD PLANS— 
GIFTS FOR ADVERTISING, AS JUSTIFYING. 


That there is no evil in giving away candy for advertising purposes does 
not prevent the Federal Trade Commission from ordering a manufacturer not 
to supply push cards with its candy, as the sales method is a game of chance. 

UNFAIR METHODS oF CEMPETITION—LOTTERY SCHEMES—COMPETITORS’ VIEWS AND 
PuBLic Poricy. 


Action by the Federal Trade Commission in prohibiting unfair method of 
competition cannot rest solely upon the moral or ethical views of competitors, 
but it may rest on the public view and public policy against gambling and 
games of chance. ; 


ENFORCEMENT APPLICATION—EVIDENCE—CourRT’S DUTIES—WHERE INFERENCES 
AND LAW ONLy ISSUES. 


On application by the Federal Trade Commission for enforcement of a cease 
and desist order, the court need not determine whether it may examine the 
evidence for itself and determine whether the evidence supports the findings 
of the Commission when there is no dispute as to the facts, but only as to the 
inferences from facts and as to the rules of law. 


SectIoN 5—VALIDITY—AS COMBINING FUNCTIONS OF COMPLAINANT, PROSECUTOR 
AND JUDGE. 


Statute as to unfair methods of competition is not invalid as combining in 
the Federal Trade Commission the functions of complainant, prosecutor, and 
judge. 


(Sylabus, with substituted captions, is reported in 87 F. (2d) 561.) 


On application by Commission for enforcement of order against 
the F. A. Martoccio Candy Company, in its own name and right and 
trading as Hollywood Candy Company, enforcement ordered, and 
petition to set aside order denied. 

Mr. Martin A. Morrison, Assistant Chief Counsel, Federal Trade 
Commission, of Washington, D. C. (Vr. W. 7. Kelley, Chief Counsel, 
Federal [562] Trade Commission, and Mr. Henry C. Lank and 
Mr. James W. Nichol, Special Attorneys, Federal Trade Commission, 
all of Washington, D. C., on the brief), for petitioner. 

Myr. Arnold L. Guesmer, of Minneapolis, Minn., for respondent. 

Before Srong, SANBORN, and WooproucH, Circuit Judges. 


Stong, Circuit Judge: 

This is a proceeding brought by the Federal Trade Commission for 
the enforcement of a “cease and desist” order entered by it against 
the respondent. 

Respondent is a manufacturer of candy selling its product, in inter- 
state commerce, to wholesalers and jobbers. The candy was packed 
in cartons, each containing a large number of uniform small candy 
bars, a smaller number of one-quarter pound bars, a yet smaller num- 
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ber of one-half pound bars and a “push card”. The candy is of good 
quality. The smallest bars are of the size and kind usually retailing 
for five cents each. A push card is a stiff pasteboard card with cov- 
ered holes in each of which is a concealed number. On the card is 
set forth certain numbers which entitle the purchaser (who uncovers 
one of them) to a quarter-pound bar and certain other numbers en- 
titling to a half-pound bar. For five cents, any purchaser may un- 
cover a number on the card. He may secure a number calling for one 
of the two larger size bars. If he does not, he gets a five-cent bar 
which is reasonably worth what he pays. The purchaser may buy a 
five-cent bar and pay no attention to the card. There is no require- 
ment that the purchaser use the card in buying the small bars. These 
cartons of candy are sold by the wholesalers and jobbers to retailers 
who may use the card or not in selling the candy. 

The essential portions of the “cease and desist” order are as 
follows: 

(1) Selling and distributing to wholesale dealers and jobbers, for resale to 
retail dealers, candy so packed and assembled that sales of said candy to the 
general public are to be made, or may be made, by means of a lotiery, gaming 
device, or gift enterprise: 

(2) Supplying to, or placing in the hands of wholesale dealers and jobbers, 
packages or assortments of candy which sre used. or may be used, without 
alteration or rearrangement of the contents of said packages or assortments, 
to conduct a lottery, gaming device, or gift enterprise in the sale or distribu- 
tion of the candy or candy products, contained in said assortment, to the public; 

(3) Supplying to, or placing in the hands of, wholesale dealers and jobbers 
assortments of candy together with a device, commonly ealled a “punch board” 
or “push card”, for use, or which may be used, in distributing or selling said 
candy to the public at retail; 

(4) Furnishing to wholesale dealers and jobbers a device, commonly called a 
“punch board” or “push card”, either with packages or assortments of candy 
or candy products, or separately, bearing a legend. or legends, er statements, 
informing the purchasing public that the candy. or candy products, are being 
sold to the public by lot or chance. or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

Respondent has filed here its “petition to set aside Comm‘ssion’s 
order” wherein it presents thirty-four challenges to the findings, the 
conclusions or the order of the Commission. 

For convenience, we treat the case by consideration of the grounds 
and reasons advanced by respondent in its brief why the order of the 
Commission should not be enforced but should be set aside. At the 
threshold of our inquiry we are faced with a decision of the Supreme 
Court upon a situation so near to this one before us that the heavy 
burden is upon respondent to distinguish that case from this one. In 
fact, this is the main task of respondent in this litigation and we find 
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it convenient to treat most of respondent’s arguments in connection 
therewith. 

The case of Federal Trade Commission v. R. F. Keppel & Brother, 
Incorporated, 291 U. 8. 304, involved against a candy manufacturer 
using a candy sales plan known as the “break and take”, which is de- 
seribed in the opinion (p. 307), as follows: 


The break and take assortments are so arranged and cffered for sale to con- 
sumers as to avail of the element of chance as an inducement to the retail 
purchasers. One assortment, consisting of 12) pieces retailing at 1 cent each, 
includes four pieces, each having concealed within its wrapper a single cent, so 
that the purchasers of those particular pieces of candy receive back the amount 
of the purchase price and thus ob[563]tain the candy without cost. Another 
contains 60 pieces of candy, each having its retail price marked on a slip of 
paper concealed within its wrapper; 10 pieces retail at 1 cent each, 10 at 2 
cents, and 40 at 8 cents. The price paid for each piece is that named on the price 
ticket, ascertained only after the purchaser has selected the candy and the 
Wrapper has been removed. A third assortment consists of 200 pieces of candy, 
a few of which have concealed centers of different colors, the remainder having 
white centers. The purchasers of the candy found to have colored centers are 
given prizes, packed with the candy, consisting of other pieces of candy or a 
package containing lead pencils, penholder and ruler. Each assortment is ac- 
companied by a display card, attractive to children, prepared by respondent for 
exhibition and use by the dealer in selling the candy, explaining the plan by 
which either the price or the amount of candy or other merchandise which the 
purchaser receives is affected by chance. The pieces of candy in the break and 
take packages are either smaller than those of the competing straight goods 
packages, which are sold at a comparable price without the aid of any chance 
feature, or they are of inferior quality. 

After stating “that the practice complained of is a method of com- 
petition in interstate commerce and that it is successful in diverting 
trade from competitors who do not employ it” (p. 308) and that “a 
practice so widespread and so far reaching in its consequences is of 
public concern” (p. 308), that Court discussed and determined the un- 
fairness of the method. After stating that the case of Yederal Trade 
Commission v. Winsted Hosiery Co., 258 U.S. 483, had decided that 
“A method of competition which casts upon one’s competitors the 
burden of the loss of business unless they will descend to a practice 
which they are under a powerful moral compulsion not to adopt, even 
though it is not criminal, was thought to involve the kind of unfair- 
ness at which the statute was aimed” (p. 313), the Court continued 
(p. 313), as follows: 

The practice in this case presents the same dilemma to competitors, and we 
can perceive no reason for distinguishing between the element of chance as em- 
ployed here and the element of deception involved in labelling cotton goods 


“Natural Wool,” as in the Winsted case. It is true that the statute does not 
authorize regulation which has no purpose other than that of relieving merchants 
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from troublesome competition or of censoring the morals of businessmen. But 
here the competitive method is shown to exploit consumers, children, who are 
unable to protect themselves. It employs a device whereby the amount of 
the return they receive from the expenditure of money is made to depend upon 
chance. Such devices have met with condemnation throughout the community. 
Without inquiring whether, as respondent contends, the criminal statutes impos- 
ing penalties on gambling, lotteries and the like, fail to reach this particular 
practice in most or any of the states, it is clear that the practice is of the 
sort which the common law and criminal statutes have long deemed contrary 
to public policy. For these reasons a large share of the industry holds out 
against the device, despite ensuing loss in trade, or bows reluctantly to what 
it brands unscrupulous. It would seem a gross perversion of the normal meaning 
of the word, which is the first criterion of statutory construction, to hold 
that the method is not “unfair.” See Federal Trade Comm'n vy. Royal Milling 
Co., supra, at 217; Federal Trade Comm’n y. Algoma Lumber Co., supra, at 81. 

From the above statements concerning the issues in and the above 
quotations from the Keppel case, appear two matters vital here. One 
of these is that the Court broadly asserted that “the element of chance 
as employed” there was an unfair method of competition within the 
Trade Commission Act. The other is that the “element of chance” 
there employed would seem to be not different in essentials from 
the method employed here. We now turn to consideration of the 
reasons advanced by respondent to distinguish this ease. 

(1) Respondent contends there is no element of “chance” in a 
true sense present in its method because there is no possibility of loss 
to the consumer, since he gets five cents’ worth of good candy in any 
event and may get several times that amount for the same money. 
This distinction is not valid. Under the Keppel case, the viee of the 
method there condemned is that the element of chance is employed as 
a factor in competitive sales. While most gambling or chance games 
involve possible loss to the player as well as possible gain, it does 
not [564] change the character of the game as one of chance merely 
to remove the possibility of loss. In fact, to remove all possibility 
of loss would make more effective the incentive to play by removing 
the most forceful natural reason to refrain. 

In connection with this same point, respondent argues this situation 
comes exactly within the statement in the Keppel case (p. 318) that 
“the statute does not authorize regulation which has no purpose other 
than that of relieving merchants from troublesome competition or of 
censoring the morals of businessmen.” The answer to this argument 
is that the Keppel case determined that the use of elements of chance 
of this character in competitive merchandising comes within the 
statute. 

(2) Two further contentions of respondent are related in thought 
and will be treated together. They are that even if the method were 
unethical it would not authorize proscription “regardless of conse- 
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quences” to the consuming public but that the Commission can act 
only when there is “commercial or financial injury to the consuming 
public.” Essentially, this presents the question of “public interest” 
(required by the Act). It is obvious that no financial loss to con- 
sumers can result from the method employed by respondent. But 
the Keppel case seems to declare, or at least necessarily infer, that 
there is an injury to the consuming public through violation of the 
public policy opposing games of chance and to competitors through 
compelling them to participate in such violation or to lose business. 
We understand the Keppel case as holding that it is in the public 
interest to prevent sales based upon games of chance and we hold that 
the method here used involves such a game of chance (Walter H. 
Johnson Candy Co. v. Federal Trade Commission, 78 ¥. (2d) 717, 718, 
C.C. A. 7). Ina closely related contention, respondent asserts that 
even if competitors would be benefited by the order, it should not be 
upheld if it would work a practical disadvantage to the public. By 
“public” respondent means small candy manufacturers, retailers and 
consumers. The argument is that this method of selling provides an 
economical and effective method of “advertising” which can be and is 
used by small manufacturing concerns which lack the financial re- 
sources to compete with large manufacturers in ordinary advertising 
methods, thus enabling the small concern to survive where it other- 
wise could not or only precariously. Further, that this method aids 
the retailer by increasing his volume of sales. Also, it benefits the 
consumer by always giving him full value (both in quality and quan- 
tity) for his expenditure and at the same time affording him an 
opportunity to secure more than his money value. This record 
abundantly establishes that the above advantages—financial and 
otherwise—are the natural results of this character of method of 
selling. However, we understand the main grounds for sustaining 
the order in the Keppel case to be the public interest and policy in 
suppressing games of chance and the harmful effect upon competitors 
flowing from the use of such in sales. If this view is sound, the 
above advantages are impotent to justify this method of selling 
which employs an element of chance (in the sense of a gambling 
chance). 

(3) Under several headings, respondent argues that the element of 
chance involved here has no connection with interstate commerce 
and is, therefore, outside the jurisdiction of the Commission. It 
argues that the use or non-use of the push board is entirely within the 
control of the retailer after the carton has ceased to be an article 
of commerce and is a purely local transaction; that the board is 
entirely separate from the candy which can be and sometimes is sold 
without regard to the board; that interstate commerce insofar as 

146756"—39—vor, 24 104 
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respondent is concerned ceased with receipt of the carton by the 
wholesaler or jobber; that if there is violation of public policy, it is 
purely local and is the affair solely of local authorities and not of 
the Commission. These arguments contain really two propositions: 
Interstate commerce and choice of use of the push board. Both are 
met by the language in Federal Trade Commission v. Winsted 
Hosiery Co., 258 U. 8. 488, 494: “That a person is a wrongdoer who 
so furnishes another with the means of consummating a fraud has 
long been a part of the law of unfair competition.” Also see Reid, 
Murdoch & Co. v. H. P. Coffee Co., 48 F. (2d) 817, 819-820 (C. C. A. 
8); Andrew Jergens Co. v. Bonded Products Corporation, 21 F. (2d) 
419, 494 (C. C. A. 2); Coca-Cola Co. v. Gay-Ola Co., 20 Fed, 720, 122, 
(C. C. A. 6); Von Mumm v. Frash, 56 Fed. 830, 836 (C. C. N. Y.); 
New England Awl & Needle Co. v. Marlborough Awl & Needle Co., 
168 Mass. 154, 155. 

[565] (4) A further contention is that this method of selling “is 
so old and well established and so well understood and so fully 
approved by the public” that an order destroying it should not be 
sustained. 

The supporting argument is as follows: 


“There is no bar through lapse of time to a proceeding in the public interest 
to set an industry in order by removing the occasion for deception or mistake, 
unless submission has gone so far that the occasion for misunderstanding, or 
for any so widespread as to be worthy of correction, is wholly at an end. 
Competition may then be fair irrespective of its origin.” (Italics inserted by 
respondent.) F. T. C. v. Algoma Lumber Co., 291 U. S. 67, 80. 

In this instance, “the occasion for misunderstanding, or for any so wide- 
spread as to be worthy of action, is wholly at an end”, even if there ever was 
any such occasion. The people have had over 25 years of experience with this 
simple selling and advertising method and thoroughly understand it, and 
approve it by patronage. It is with them an accepted thing. 

In the retailing of goods various customs grow up, which the public does 
not want to have changed until it gets ready to make the change itself, which 
it then does without asking anybody’s permission. 

The customary use of this card-system of selling and advertising is similar 
to some other customs, new and old. It is like the New Orleans custom of 
giving laignappe. There the retailer’s customer expects him to give something 
extra with the purchase made. Here, instead of giving the something extra, 
the customer uses the board to determine whether he is going to get some- 
thing extra by way of the larger piece. 

We now hear, over the radio, announcements that eyery third person coming 
into a specified drugstore will get something free. 

Merchants must do things to attract the public. They have to deal with 
the people as they are. They must give them what pleases them. The people 
have these matters in their own hands. It is not for someone else to tell 
them what they should want. They decide that. What they decide should not 
be vetoed or censored, unless it is substantially harmful, and then the public 
itself will act. The Supreme Court recognizes that practical factor. 
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“In such matters, the public is entitled to get what it chooses, though, the 
choice be dictated by caprice, or by fashion, or perhaps by ignorance.” F. T. 0. 
v. Algoma Iumber Co., 291 U. 8S. 67, 78. 

Many persons have no taste for commerce. Hence they enter other vocations 
or the government service. Being without experience as to what appeals to 
the public in merchandising, most of the rough and tumble things common to 
business offend the concepts which unfit them for business, and which they 
would have to get rid of if they were to hold a job with a commercial concern 
or were to succeed in a business of their own. If people in business give the 
public what it wants, they succeed; if they try to bring the public up to 
genteel ideals, they will fail and go broke. Experience has demonstrated that. 
Commercial men have to study closely the reactions of the public to their 
methods. If those not experienced in commercial work were to enter it, they 
would discover their error. They would learn to give the public what it reacts 
favorably to and approves, not what they think it ought to have. That is 
bound to be the case where people have individual liberty to follow their own 
inclinations. Bureaucrats think they can regiment the public and make people 
conform to their ideas; the merchant knows he must cater to the public. He 
must design his packages to appeal to the rank and file, though his designs 
may offend the artistic. He must use slogans and advertising matter that 
appeal to the rank and file, though they offend the literary. When by the use 
of the card customers get the big bar, the bargain becomes more strikingly 
realistic to them. The card serves to atiract their attention and interest. As 
said by an experienced newspaper editor, “While we should like to confine our 
homage to the god of things as they ought to be; we cannot deny homage to 
the god of things as they are, the public.” 

What constitutes “public interest” and “unfair methods of competi- 
tion” within the Act is a matter of definition through judicial inclu- 
sion and exclusion declared in the various situations in cases pre- 
sented to the courts. Where the Supreme Court has determined that 
a certain situation is within the Act (as in the Keppel case) the basis 
and reasons for such inclusion stated by that Court are binding as 
to all similar situations subject to such basis and reasoning. [566] 
The reasons advanced in support of the contention just above stated 
do not distinguish the Keppel case. 

(5) A further contention is that “there is no evil in spending for 
advertising some of the candy in the big pieces.” The supporting 
argument is as follows: 

It is said that those who get one of the big bars for 5¢, get more than the 
others do. That is true in the case of any bargain purchase. The consumer 
who gets one of the big bars is benefited; but the one who gets one of the 
small bars is not hurt, because he gets his money’s worth. That lack of hurt 
to anyone is the crucial thing. Consumers are not “exploited”. 

If the big pieces were eliminated, then the consumers would not get the 
advertising expenditure and the other advantages of this method, such as 
getting the candy fresher, reduction of price by obviating waste and by 
increasing volume. 

Then none of the candy would be devoted to advertising. All consumers 
would have to pay in money, which would go for advertising to someone else. 
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Is it to the public interest to reduce the opportunities and advantages of 
consumers, so that some consumers will get less than they would under the 
system in question? 

If it were possible to get along without advertising, we should have an en- 
tirely different situation; and it would not then be necessary to use the big bars. 

If it were not necessary to have advertising, to pay rent, or to pay taxes, 
no doubt everyone could be given still larger bars for 5¢ each. However, we 
have to deal with the situation as it is. 

The retailer’s customers know that some get the large bar for 5¢. Thus 
they are informed how much candy is devoted to advertising, a thing they 
could not know if other advertising methods were used. 

The method is in all respects beneficial to the consumers. Hence, they like 
it and approve it. 

The “evil”, if it be such, of this selling method is not that the larger 
pieces of candy are given away but that the entire sales method is a 
game of chance and such method has been declared within the Act 
by the Supreme Court in the Keppel case. 

(6) Another contention is that the “moral objection to including 
push cards in their cartons” by some manufacturers furnishes no 
ground for action by the Commission. Obviously, action by the 
Commission cannot rest solely upon moral or ethical views of com- 
petitors. However, there is here something beyond the mere views 
of others in the trade, - There is the puble view and public policy 
against gambling and games of chance and that public policy is 
given full force in the Keppel case (Walter H. Johnson Candy Co. v. 
Federal Trade Commission, 78 F. (2d) 717, 718, C. C. A. 7). 

(7) Respondent urges that the Keppel (as well as other cases) is 
unlike this one in that it involved exploitation of consumers (par- 
ticularly children) through under-size and under-quality candy. 
Undoubtedly, the exploitation of children by the underweight and 
inferior quality of candy was a consideration in the Keppel case 
opinion but we think the Supreme Court did not regard such con- 
sideration as essential to the result reached by it (Hofeller vy. Federal 
Trade Commission, 82 F. (2d) 647, 648, C. C. A. 7). 


Review or Evipence 


Respondent urges that it is the duty of this Court to examine the 
evidence before the Commission and to determine for itself whether 
such evidence “supports” (15 U. S. C. A., Section 45, p. 255) the 
findings of the Commission upon which its order is based. We find no 
necessity to determine this point of law. There is no dispute in the 
evidence as to the method of sales used by respondent nor as to any 
other fact necessary to full consideration of the various propositions. 
and contentions advanced by respondent and treated hereinabove. 
The differences here are as to inferences from facts and as to rules. 
of law. 
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Respondent challenges the validity of the Act. This it does under 
two headings. The first is really not a true challenge of the Act but 
rather a contention that the order is directed against actions which 
are no part of interstate commerce. Of course, if such actions were 
intrastate purely, as contended, they would be outside the Act itself, 
Hereinbefore, we have determined such actions to be within interstate 
commerce. 

The other and accented challenge is that the Act is invalid because 
it combines in the Commission the functions of complainant, prose- 
eutor and judge. This matter has been determined against the 
posi[567|tion of respondent in several cases (Yederal Trade Com- 
mission Vy. Klesner, 280 U. S. 19, 27; Chamber of Commerce v. Fed- 
eral Trade Commission, 280 Fed. 45, 48, C. C. A. 8; Federal Trade 
Commission v. McLean & Son, 84 F. (2d) 910, 912, C. C. A. 7; Ma- 
tional Harness Mfrs. Ass’n vy. Federal Trade Commission, 268 Fed. 
705, 707, C. C. A. 6; Sears, Roebuck & Co. v. Federal Trade Com- 
mission, 258 Fed. 307, 311, C. C. A. 7). 

We conclude that this case is ruled by the Keppel case. We so 
conclude since we construe the Keppel case to determine that a 
method of sale which employs the element of chance as an essential 
feature is against public interest because it is in the nature of a 
gambling game and that such a method is unfair competition because 
it places competitors in the position where they must unwillingly 
adopt such method or run the risk of losing business if they refrain 
from so doing. Since we are unable to distinguish, in essentials, the 
situation in this case from the one presented in the Keppel case, the 
enforcement of the order of the Commission here involved will be 
ordered and the petition to set aside the order will be denied. 


FEDERAL TRADE COMMISSION vy. JAMES KELLEY * 
No. 104 
(Circuit Court of Appeals, Second Circuit. February 3, 1937) 


Order of Commission as modified on June 15, 1935 and reported in 20 F. T. C. 
409 et seq., requiring respondent, his representatives, etc., in connection with 
the sale of pens, pencils and specialties, to cease and desist from a variety of 
misrepresentations re being manufacturer of said products, being large mail 
order concern, use name “iridium”, use fictitious price tags, etc., as in said 
order specified, affirmed per curiam in open court on Commission’s application 
to enforce. 


1Reported in 87 F. (2d) 1004. The case before the Commission is reported in 13 
F. T. C, 284 and order modifying in 20 F, T. C. 409. 
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Mr. W. T. Kelley, Mr. Martin A. Morrison and Mr, James W. 
Nichol, of Washington, D. C., for petitioner. 

Mr. James Kelley, pro se. oxtite 

Before Manon, Aucustus N. Hanp, and Cuase, Circuit Judges. 


Perr Curiam. 
Order affirmed in open court, 


FEDERAL TRADE COMMISSION y. NATIONAL BISCUIT 
COMPANY? 


(District Court, S. D. New York. February 16, 1937) 


INVESTIGATIONS OF COMMISSION—INQUISITORIAL POWERS—JOINT RESOLUTIONS— 
DeMANDS RELEVANT TO CONTEMPLATED LEGISLATION—-WHERE INFORMATION 
DEMANDED, Not RELATED TO BREACHES OF Law. 


Joint resolution authorizing Federal Trade Commission to investigate 
financial and economic conditions of agricultural producers engaged in inter- 
state commerce, with a view to legislation to prevent evasion of income tax 
and burdening of interstate and foreign commerce, held to authorize Com- 
mission to compel disclosure of information relevant to subjects on which 
legislation was contemplated, though unrelated to breaches of law, in view 
of pre-existing power of Commission to demand information relating to 
breaches of law (Joint Res. Aug. 27, 1935, 49 Stat. 929, 930, 931; Federal 
Yrade Commission Act, sec. 6 (a, b), 15 U. S. C. A., see. 46 (a, b), sec. 9, 15 
U.S. C. A., sec. 49; Const. Amend. 4). 


INVESTIGATIONS OF COMMISSION—INQUISITORIAL POWERS—JOINT RESOLUTIONS— 
DEMANDS RELEVANT TO CONTEMPLATED LEGISLATION—WHETHER IN VIOLATION 
OF SEARCH AND SEIZURE PROVISIONS oF FouRTH AMENDMENT. 


Fourth Amendment is not violated by congressional inquiry compelling 
production of testimony concerning matters on which it is essential that Con- 
gress be informed in order to frame legislation, 


INVESTIGATIONS OF COMMISSION—INQUISITORIAL PowERS—JOINT RESOLUTIONS— 
DEMANDS RELEVANT TO CONTEMPLATED LEGISLATION—WHERE INTRASTATE IN- 
QUIRES Nor CLEARLY UNRELATED TO INTERSTATE COMMERCE. 


Under joint resolution authorizing Federal Trade Commission to investi- 
gate financial and economic conditions of agricultural producers engaged 
in interstate commerce, with a view to legislation to prevent evasion of 
income tax and burdening of interstate and foreign commerce, inquiries not 
clearly unrelated to interstate commerce and related to intrastate commerce 
held within power of Commission. 


1 Reported in 18 F. Supp. 667. 
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INVESTIGATIONS OF CoMMISSION—INQUISITORIAL PowERS—JOINT RESOLUTIONS— 
WHETHER DEMANDS RELATED TO INTERSTATE COMMERCE—INITIAL DETERMINA- 
TION OF, WHERE RELATION Nor CLEARLY NON-EXISTENT. 

As respects investigation of corporation’s affairs relating to interstate 
commerce, whether certain matters were of such character was for Congress 
to decide, at least in the first instance, unless relation wags clearly non- 
existent. 


(Syllabus, with substituted captions, is taken from 18 F. Supp. 667) 


Mandamus proceeding by Commission against National Biscuit. 
Co., writ allowed. 

Mr, Lamar Hardy, U.S. Attorney, of New York City, and M7. 
Russell Hardy, Special Assistant to the Attorney General, for peti- 
tioner. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (Mr. 
John W. Davis, of New York City, of counsel), for respondent. 


Gopparp, District Judge: 

The Federal Trade Commission on September 2, 1936 filed a petition 
praying for an alternative writ of mandamus commanding the re- 
spondent, the National Biscuit Company, to furnish and file with the 
Federal Trade Commission, the petitioner, [668] certain information 
regarding its business. After notice to respondent and a hearing, the 
writ was issued on September 16, 1936. The writ commanded the 
National Biscuit Company to show cause why it should not furnish 
the Federal Trade Commission with the information called for in 
ceriain blank forms, schedules and questionnaires which were attached 
to and made a part of the writ. On the return of the writ, the 
respondent filed its answer and objections to the petition with. its 
reasons for refusing to furnish the information and the Commission 
filed and served its objections to respondent’s answer and objections 
in the form of a general demurrer. 

It appears from the papers filed that the Federal Trade Commission 
bases its authority and demand for the information sought on a 
resolution passed by both Houses of Congress and approved by the 
President on August 27, 1935 (Public Resolution 61—74th Congress) 
“Authorizing the Federal Trade Commission to make an investigation 
with respect to agricultural income and the financial and economical 
conditions of agricultural producers generally,” for the purpose of 
enabling Congress “to consider whether new legislation should be 
enacted or existing legislation amended on any of the subjects referred 
to.” The resolution is somewhat lengthy and it is unnecessary to set 
it forth here in full. It required the Commission to make an investi- 
gation to ascertain the facts with regard to the causes of the unequal 
distribution between the farmer and others of the income from the 
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principal farm products, particularly as to the existence of certain 
supposed causes of this condition which are described in the resolu- 
tion as concentration of control, combinations and monopolies, price 
fixing and manipulation. Included in the preamble of the resolution 
is the following: 

Whereas it is charged that through the payment of high and excessive salaries 
and other devices said middlemen, warehousemen, processors, manufacturers, 
packers, and others,escape just taxation by the United States, that said salaries 
tend unduly to diminish the tax revenues of the United States and teud to burden 
and restrain interstate and foreign commerce in farm products, and to divert 
and conceal the earnings and profits of the concerns paying said salaries, and 
that by various devices those receiving said salaries escape their just share of 
Hederal taxation *,* ~*~. 
and the Commission was directed to investigate and report upon the 
salaries received by the officers of such companies and 

The extent to which said corporations avoid income taxes, if at all, and the 
extent to which officers receiving such salaries paid income taxes thereon. 
(Section 1, 49 Stat. 930.) 

On September 19, 1935 the Federal Trade Commission, purporting 
to act pursuant to the authority of this Resolution, resolved to “inves- 
tigate and report at the next session of Congress” upon the matters 
referred to in the Resolution, and on February 4, 1936 the National 
Biscuit Company received from the Federal Trade Commission two 
questionnaires designated as Schedule A-7 and Schedule B. At the 
head of each of these schedules was the following: 

This schedule is called for under the terms of Section 6 (a) of the Federal 
Trade Commission Act, copy of which is annexed, and of S. J. Resolution 9, 74th 
Congress, First Session, approved August 27, 1935, authorizing and directing the 
Federal Trade Commission to investigate and report at the next session of Con- 
gress the extent of the increases or decreases in recent years in the income of 
principal corporations engaged in the sale, manufacturing, warehousing, and/or 
processing of the principal farm products and of other principal sellers * * * 
compared with the decline in agricultural income including the amount and 
percentage of such changes, etc., copy of which is enclosed. 


Your attention is directed to Section 10 of the Federal Trade Commission Act 
providing penalties for false reports and for failure to file reports. 


No charge of any violation of law by the National Biscuit Company 
was made in either of the questionnaires which was the only notice 
respondent received as to the subject and purpose of the inquiry. 

The petition alleges and the return admits “that National Biscuit 
‘Company directly and through numerous corporations owned and 
controlled by it, has been purchasing, producing, manufacturing, sell- 
ing, distributing, transporting, and shipping, in, from, to and through 
the several States in and in connection with commerce among the 
States, substantial quantities of food products, farm products, and 
products made from farm products, that is to say, wheat, flour, sugar, 
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molasses, milk, butter, cheese, [669] eggs, raisins, peanuts, bread, 
biscuits, cakes, crackers, and other bakery products and other com- 
modities to petitioner unknown.” But in the return respondent al- 
leges “that in addition to the business therein described a large and 
substantial portion of respondent’s business, such as, the manufactur- 
ing and processing of the commodities and products which it sells and 
the sales of products within the confines of a single State, is purely 
intrastate in character and has no direct effect upon intrastate com- 
merce or the interstate business conducted by respondent.” 
In its answer and objections to the petition, respondent alleges: 


13. That the compulsory disclosure of the confidential information which 
petitioner seeks to exact from the respondent, including the dissemination in the 
trade of said information relating to respondent’s business with particular cus- 
tomers and to respondent’s total volume of business, would place respondent at 
a distinct disadvantage in competing with its business rivals and in dealing with 
its customers and would otherwise impose a great hardship on respondent in 
excess of the legitimate public purpose, if any, to be served by the disclosure of 
said information. ° 


It is also alleged that respondent has been at all times and is now 
ready and willing to answer the questionnaires involved in this pro- 
ceeding on the condition that the information in such answers would 
not be disclosed to the public or to competitors or customers of the 
respondent, but that the Federal Trade Commission has as yet been 
unable or unwilling to assure respondent that said information would 
be confidential. 

The schedules received by the National Biscuit Company in sub- 
stance called for the following information : 


ScuHEDULE A-7 
(Bread and Bakery Products) 


Question (1) The number of barrels of wheat flour purchased in the year 1985 
from each of various types of distributors such as brokers, mill agents, whole- 
sale grocers, jobbers, including own flour mills. 

Question (2) The names and addresses of the five principal companies in 
each group from whom you purchased wheat flour during the period reported in 
Question (1). 

Question (3) The amount of your purchases of wheat flour in the year 1935. 
in quantities and dollars from each of a list of companies including General 
Mills, Inc., Pillsbury Flour Mills and others, and then your purchases from all 
other companies, the total being your total wheat flour purchases in quantities 
and dollars. 

Question (4) The quantity of bread in pounds and the net dollar sales of all 
other bakery products sold in the year 1935 to each of various types of customers 
including chain stores, cooperative and voluntary chains, etc., and then sales to 
all other types of consumers, the total being your total sales of bread and all 
other bakery products in the year 1935. 
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Question (5) The names and addresses of the five principal companies in each 
of certain groups of distributors to whom you sold wheat flour bread in the year 
1985 and the amount of net sales in quantities and dollars sold to each. 


On April 1, 1936 respondent supplied the Federal Trade Commis- 
sion with the information requested in this schedule with the excep- 
tion of that called for in Questions (4) and (5). 


SCHEDULE B 
(Manufacturers and/or Processors of Farm Products) 


Question (1) List of all subsidiary companies included in your report. 

Question (2) The quantity and dollar value of all wheat flour, other flour, 
wheat and other materials purchased in the year 1935 and the quantity and 
dollar value of the portion thereof resold without further processing. 

Question (3) Net sales of bread, flour and wheat in quantities and dollars 
and the net dollar sales of all other products for the year 1935 divided according 
to whether sold without further processing or whether manufactured or 
processed by you. 

Question 3 (A) Cost of products bought and resold without further proc- 
essing or manufacturing and then your net cost of materials entering into 
manufactured products sold. 

Question (4) Names of predecessor companies whose data are included in 
following questions 5 to 9 inclusive. 

Question (5) Consolidated balance sheets of your company aud subsidiaries 
for the years 1914, 1917, 1920, 1923, and 1926, and net sales for the same 
periods. 

Question (6) Amounts of capital stock and bonds at par value issued in 
each of [670] the years from 1914 to 1935 inclusive and the purpose for 
which the same were issued. 

Question (7) The amounts of additions to and deductions from surplus and 
the causes thereof in detail in each of the years 1914 to 1935 inclusive. 

Question (8) Consolidated Assets and Liabilities in detail including all 
subsidiary companies, controled companies and predecessor companies for the 
years 1928 to 1985 inclusive. 

Question (9) Consolidated Income and Expense Statements in detail includ- 
ing all subsidiary companies, controlled companies and predecessor companies 
for the years 1929 to 1985 inclusive. 

Question (10) Name, position, annual cash salary and other compensation 
paid to each officer of the corporation for the years 1929 to 1935 inclusive. 


On May 8, 1936 respondent returned to the Federal Trade Commis- 
sion Schedule B, having answered all the questions in that schedule 
except Questions (3) (8A), (5), and so much of Question (9) as 
called for information with respect to the amount of total sales and 
total cost of goods sold, and Question (10). 

The respondent contends that the compulsory disclosure of infor- 
mation now demanded would constitute an unreasonable search and 
seizure in violation of the Fourth Amendment of the Constitution 
of the United States; that the Congress has not authorized the Fed- 
eral Trade Commission to demand, or this court to compel the dis- 
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closure of this information involved in this proceeding; also that the 
questions which respondent have not answered have no direct con- 
nection with interstate commerce or with any violation of law, and 
that the questions concern respondent’s intrastate as well as its 
interstate activities. 

The respondent also takes the position that from the Commis- 
sion’s refusal to assure respondent that any of this information now 
sought will be used confidentially, it is to be inferred that the Com- 
mission will, or at least is likely, to publish all of it and that 
respondent knows of no means of preventing the Commission from 
doing so, if it obtains the information. 

Taking up first the question whether Congress has authorized the 
Commission to compel the disclosures to be made. Section 4 of the 
Joint Resolution provides: 


For the purpose of carrying out this resolution the Federal Trade Commis- 
sion, the Attorney General, and the courts of the United States shall have and 
may exercise all of the powers and jurisdiction severally conferred upon them 
by the Act entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,’ approved September 26, 1914. 


Section 6 (a, b) of the Federal Trade Commission Act (15 
U.S. C. A. § 46) provides that it shall have power— 


Investigation of corporations—(a) To gather and compile information con- 
cerning, and to investigate from time to time the organization, business, con- 
duct, practices, and management of any corporation engaged in commerce, ex- 
cepting banks and common carriers subject to the Act to regulate commerce, 
and its relation to other corporations and to individuals, associations and 
partnerships. 

Reports by corporations.—(b) To require by general or special orders, corpo- 
rations engaged in commerce, excepting banks, and common carriers subject 
to the Act to regulate commerce, or any class of them, or any of them, re- 
spectively, to file with the commission in such form as the commission may 
prescribe annual or special, or both annual and special reports or answers in 
writing to specific questions, furnishing to the commission such information 
as it may require as to the organization, business, conduct, practices, manage- 
ment, and relation to other corporations, partnerships, and individuals of the 
respective corporations filing such reports or answers in writing. Such re- 
ports and answers shall be made under oath, or otherwise, as the commission 
may prescribe, and shall be filed with the commission within such reasonable 
period as the commission may prescribe, unless additional time be granted in 
any case by the commission. 


Section 9 of the Act (Title 15 U. S. C. A. § 49) in the fourth 
paragraph provides— 


Upon the application of the Attorney General of the United States, at the 
request of the commission, the district courts of the United States shall have 
jurisdiction to issue writs of mandamus commanding any person or corporation 
to comply with the provisions of this subdivision of this chapter or any order 
of the commission made in pursuance thereof. 
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Respondent takes the position that the power of the commission 
to compel information must therefore be limited to disclo[671]sures 
relating to breaches of the law which occur in or which directly 
affect interstate commerce. This, I think, is not so. On the contrary, 
it seems to me that the Joint Resolution reflects the intention of the 
Congress to authorize the Commission to exercise similar powers for 
the purpose of securing the desired information relevant to the 
various named subjects on which legislation is contemplated. Unless 
the Congress intended to give the Commission additional power for 
the purpose of securing the information, Section 4 of the Joint Reso- 
lution was unnecessary, for the Commission already had authority to 
demand the facts relating to a breach of the law. 

It was alleged in the petition and admitted in the answer that 
respondent was engaged in interstate commerce in a substantial de- 
gree in the various commodities, 

The Fourth Amendment to the Constitution of the United States 
is not violated by Congress conducting an inquiry and compelling the 
production of testimony concerning matters on which it is essential 
that Congress be informed in order to frame legislation. McG@rain v. 
Daugherty, 273 U. 8. 135. 

The Joint Resolution stated “that the Congress should consider 
whether new legislation should be enacted or existing legislation 
amended on any of the subjects hereinbefore described and in aid 
thereof should be informed on all of said subjects.” 

Certainly burdens on interstate commerce, monopolies and taxation 
referred to in the Joint Resolution, are subjects under the control 
of the Congress and upon which it is entitled to information. It is 
true that the facts requested do include some information regarding 
respondent’s activities that are not solely interstate, but the presump- 
tion is that the Congress intends to make use of all the facts obtained 
in aid of legislation affecting interstate commerce only. In the judg- 
ment of he Congress the een requested does directly relate 
to interstate commerce and lack of such relation is not so clearly non- 
existent as to justify the court in saying to the contrary. This is 
a matter for the Congress to decide, at least in the first instance. 
Stafford v. Wallace, 258 U. S. 521. 

To support its position respondent relies largely upon Federal 
Trade Commission v. American Tobacco Co., 264 U. S. 298. But in 
that case the question was—has the Federal Trade Commission an 
unlimited right to obtain the books and records of a corporation with 
reference to a possible existence of unfair competition in violation 
of the Federal Trade Commission Act? Any question regarding the 
power of the Congress to obtain information for legislative purposes 
was eliminated, and the writs of mandamus seem to have been denied 
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on the ground that the demands were too broad and not only included 
records and papers that were relevant, but those which clearly were 
not. In the case at bar the demand is for information deemed by 
the Congress to be relevant to future legislation on subjects within 
its jurisdiction. 

Accordingly, I think the writ of mandamus must be allowed. 


FEDERAL TRADE COMMISSION v. GEORGE ZIEGLER 
COMPANY? 


No. 6045 
(Circuit Court of Appeals, Seventh Circuit. February 18, 1937) 


Consent decree affirming Commission’s order in 19 F. T. C. 394, requiring respond- 
ent to cease and desist use of lottery schemes in merchandising its candies, 
as in said order and decree below set forth 


Mr. W.T. Kelley, Chief Counsel, Federal Trade Commission, M7. 
Martin A, Morrison, Ass’t Chief Counsel, Mr. Henry C. Lank, and 
Mr. James W. Nichol, Special Attorneys, for petitioner. 

Mr. Leo W. Slensby, of Milwaukee, Wisc., for respondent. 


Sparks, Circuit Judge: 

The Federal Trade Commission, petitioner herein, having filed with 
this Court on, to wit, October 3, 1936, its application for the enforce- 
ment of an order to cease and desist issued by it against the respond- 
ent, under date of November 20, 1934, under the provisions of Section 
5 of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (38 Stat. 719, 15 U.S. C. A. Sec. 45) ; 
and said petitioner, having also certified and filed herein, as required 
by law, a transcript of the entire record in the proceeding lately pend- 
ing before it, in which said order to cease and desist was entered, 
including all the testimony taken and the report of said petitioner; 
and respondent having subsequently filed its answer to said applica- 
tion for enforcement, in which answer respondent stated it was not 
willing to contest said application for enforcement or the proceedings 
based thereon, and in which answer said respondent consented that 
this Court might, upon said application and respondent’s answer 
thereto, and upon the pleadings, testimony, and proceedings set forth 
in the transcript aforesaid, make and enter its decree affirming said 
order to cease and desist and commanding respondent, its officers, 
agents, representatives, and employees, to comply therewith— 


1 Reported in 90 F. (2d) 1007. 
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Now, therefore, it is hereby ordered, adjudged and decreed, That 
said order to cease and desist, issued by the Federal Trade Commis- 
sion, petitioner herein, under dst of November 20, 1934, be and the 
same hereby is aflirmed. 

And it is hereby further ordered, adjudged and decreed, That the 
1espondent, George Ziegler Company, its officers, agents, representa- 
tives, and employees, in the manufacture, sale, and distribution in 
interstate commerce of candy and candy products, do cease and desist 
from: 

(1) Selling and distributing to jobbers and wholesale dealers, for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made or may be made by means of a lottery, gaming device, or 
gift enterprise. 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers, or retail dealers, packages or assortments of candy which 
are used, without alteration or rearrangement of the contents of 
such packages or assortments, to conduct a lottery, gaming device, 
or gift enterprise in the sale or distribution of the candy or candy 
products contained in said package or assortment to the public. 

(3) Packing or assembling in the same package or assortment of 
candy, for sale to the public at retail, pieces of candy of uniform 
size, Shape, and quality, having ceniers of different colors, together 
with larger pieces of candy, which said larger pieces of candy are to 
be given as prizes to the purchaser procuring a piece of candy with 
a center of a particular color. 

(4) Packing or assembling in the same package or assortment of 
candy, for sale to the public at retail, bundles or packages of candy: 
wafers of uniform size, shape, and quality, containing wafers of dif- 
ferent colors, together with larger pieces of candy, which said larger 
pieces of candy are to be given as prizes to the purchaser procuring 
a bundle or package containing a wafer of a particular color. 

(5) Packing or assembling in the same package or assortment of 
candy, for sale to the public at retail, pieces of candy of uniform 
size, shape, and quality, some of which contain within their wrappers 
printed slips bearing the word “winner”, together with larger pieces 
of candy, which said larger pieces of candy are to be given as prizes 
to purchasers procuring a piece of candy containing said printed slip 
within the wrapper thereof. 

(6) Furnishing to wholesale dealers, jobbers, and retail dealers, 
display cards, either with packages or assortments of candy or candy 
products, or separately, bearing a legend or legends, or statements 
informing the purchaser that the candy or candy products are being 
sold to the public by lot or chance, or in accordance with a sales 
plan which constitutes a lottery, gaming device, or gift enterprise. 
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(7) Furnishing to wholesale dealers, jobbers, and retail dealers, 
display cards or other printed matter for use in connection with 
[1008] the sale of its candy or candy products, which said advertis- 
ing literature informs the purchasers and purchasing public: 

(a) That upon the obtaining by the ultimate purchaser of a piece 
of candy with a particular colored center, a larger piece of candy will 
be given free to said purchaser. 

(6) That upon the obtaining by the ultimate purchaser of a par- 
ticular colored candy wafer, a larger piece of candy will be given 
free. 

(c) That upon the obtaining by the ultimate purchaser of a piece 
of candy containing within the wrapper thereof a printed ticket, a 
larger piece of candy will be given free to said purchaser. 

And it is hereby further ordered, adjudged and decreed, That the 
Respondent, George Ziegler Company, within 60 days after the serv- 
ice upon it of a copy of this decree, shall file with the Federal Trade 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this decree. 


NATIONAL SILVER COMPANY v. FEDERAL TRADE 
COMMISSION * 


No. 199 


(Circuit Court of Appeals, Second Circuit. March 1, 1937) 


CEASE AND DESIST ORDERS—FINDINGS OF COMMISSION—PETITIONS To REVIEW— 


Court’s Dury. 

In proceeding to review and set aside a cease and desist order of the 
Federal Trade Commission, court must examine record to ascertain whether 
commission’s findings are supported by evidence (Federal Trade Commission 
Act, sec. 5, 15 U. S. C. A. see. 45). 


CEASE AND DESIST ORDERS—PREREQUISITES TO VALIDITy—MEeEnritrs, COMMERCE AND 
Pustic INTEREST. 

To sustain cease and desist order of Federal Trade Commission, it is es- 
sential to find that methods used are unfair and that they are used in inter- 
state commerce [426], and that the proceeding instituted for cessation thereof 


is in the interest of the public. 
TERMINOLOGY—‘SECTIONAL OVERLAY” FOR SILVERWARE. 


Finding of Federal Trade Commission that term “sectional overlay” used 
in association with silverware means a quality mark denoting additional 
value in silverware held conclusive where supported by evidence. 


1Reported in 88 F. (2d) 425. The case before the Commission is reported in 22 
eee ir OL 
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MISREPRESENTING—AS “UNFAIR METHOD or COMPETITION.” 


Misleading representation of product constitutes “unfair method of com- 
petition” within statute giving Federal Trade Commission power to prevent 
use of unfair methods of competition. 


MISREPRESENTING “SECTIONAL OVERLAY” FOR SILVERWARE Nor OvERLAID—OF 
Purcuasrer Nor PREJUDICED RE ACTUAL VALUE OR QUALITY. 


Where term “sectional overlay” was stamped on silverware which was not 
overlaid, and purchasers were induced to purchase because product was rep- 
resented as sectionally overlaid, statute regarding unfair method of com- 
petition was violated, even if purchaser did not lose actual value or quality by 
reason of the false representation. 


MISREPRESENTING—‘‘SECTIONAL OVERLAY” FOR SILVERWARE Not OvVERLAID—W HETHER 
CURED, IF PRESENCE oR ABSENCE EVIDENT To Eyi—PURCHASER’S DUTY OF 
CRITICAL INSPECTION. 


Manufacturer’s stamping of term “sectional overlay” on pieces of silverware 
which were not overlaid, could not be condoned, even if sectional overlay is 
visible to naked eye, since purchaser is not by law charged with duty of making 
critical inspection of product to be guided by his own judgment. 


MISREPRESENTING—“SECTIONAL OVERLAY’? FOR SILVERWARE NoT OVERLAID—CUSTOM 
In SETS, WHERE ONLY STAPLES OVERLAID, AS CURING. 


Alleged recognized custom of stamping a set of silverware with word “over- 
lay” where the staples only were in fact sectionally overlaid held insufficient 
excuse for manufacturer’s stamping of term “sectional overlay” on ornamental 
pieces which were not overlaid. 


CEASE AND DESIST ORDERS—“SECTIONAL OVERLAY” FOR SILVERWARE Nor OvERLAID— 
ABANDONMENT OF PRACTICE—WHERE VALIDITY DISPUTED AND NO ASSURANCE OF 
PERMANENT ABANDONMENT. 


Where manufacturer asserted legal right to use misleading designation 
“sectional overlay” on pieces of silverware which were in fact not overlaid, 
and did not give assurance that there would be permanent discontinuance 
of such practice, cease and desist order of Federal Trade Commission would 
be enforced notwithstanding manufacturer had discontinued practice. 


CEASE AND DESIST ORDERS—-ABANDONMENT OF PRACTICE—As DEFENSE TO EN- 
FORCEMENT. 


A mere discontinuance of unfair competition method is not defense and is 
not sufficient to deny enforcement of cease and desist order, particularly where 
party ordered to cease and desist insists it has right to continue. 

CEASE AND DESIST ORDERS—‘SECTIONAL OVERLAY” FOR SILVERWARE Not OvEr- 
LAID—PUBLIC INTEREST. 

Proceeding by the Federal Trade Commission directing corporation engaged 
in the sale of silverware to cease and desist representing through the use of 
the term “sectional overlay” that silverware sold by the company had extra 


deposits of silver at points of wear, when such was not the case, held 
authorized under the act as in the public interest. 


(The syllabus, with substituted captions, is taken from 88 F. (2d) 
425). 


On proceeding on petition of National Silver Co., to review cease 
and desist order of Commission, order sustained. 
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Brill, Bergenfeld & Brill, of New York City (Mr. Abraham Brill, 
Mr, Frank F. Bergenfeld, and Mr. Herbert Baer Brill, all of New 
York City, of counsel), for petitioner. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, I/r. 
Martin A. Morrison, Assistant Chief Counsel, Federal Trade Com- 
mission, and Mr. John Darsey and Mr. James W. Nichol, Special At- 
torneys, all of Washington, D. C., for respondent. 

Before Manton, Aveustus N. Hanp, and Cuase, Circuit Judges. 


[427] Manton, Circuit Judge: 

This petition seeks a review of an order by the respondent directing 
the petitioner, who is engaged in the sale of silverware, to‘cease and 
desist “Representing through the use of the term ‘sectional overlay’ 
or any term, word or phrase of like import or meaning, in adver- 
tisements or printed matter or in stamping or branding of its said 
silverware, or in any other manner whatsoever, that said silverware 
has extra deposits of silver at the points of wear, where such is. not 
the case.” 

In this proceeding, pursuant to § 5 of the Federal Trade Commis- 
sion Act (38 Stat. 719, 15 U. S. C. A. 45), the Commission found on 
sufficient evidence that “in promoting the sale of its ‘Martha Wash- 
ington’ pattern of silverware, the respondent (petitioner) caused the 
quality mark er words ‘sectional overlay’ to be stamped on each and 
every piece of said pattern, when in truth and in fact the orna- 
mental pieces of said sets of silverware did not have an extra deposit 
of silver at. the points of wear so as to be properly represented, 
designed or referred to by the quality mark ‘sectional overlay.’ ” 

The Commission further found that through long usage, the term 
“sectional overlay” used in association with silverware had become 
known by the trade and purchasing public to mean an extra deposit 
of silver at the points of wear and that it indicated a quality mark 
denoting additional value in the silverware. It found that the prac- 
tice of the petitioner in stamping the term “sectional overlay” upon 
its ornamental pieces of silverware was misleading, had the capacity 
and tendency to deceive purchasers into buying what they did not 
intend to buy. Moreover, that in so doing, the petitioner placed in 
the hands of wholesalers or retailers the means of deceiving ultimate 
purchasers; that the petitioner thus unfairly competed in trade in 
interstate commerce to the prejudice of the public in violation of § 5 
of the Federal Trade Commission Act. 

Pursuant to § 5, petitioner filed this petition seeking to set aside 
the order. Our duty therefore is to examine the record to ascertain 
whether the findings are supported by the evidence. F. 7. C@. v. 
Curtis Pub. Co., 260 U. S. 568; F. 7. C. v. Paramount Famous-Lasky 
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Corp., 57 F. (2d) (C. C. A. 2). To sustain the order of the Com- 
mission, it is essential to find that the methods used are unfair and 
that they are used in interstate commerce and that the proceeding 
instituted for a cessation thereof is in the interest of the public. 

Petitioner admits it is engaged in interstate commerce. We there- 
fore inquire into the evidence of unfair competition and public inter- 
est. The Commission found “sectional overlay” to mean in the trade 
a quality mark denoting additional value in silverware. This finding, 
supported by evidence, is conclusive. F. T. C. Act, § 5; 7. 7. C. v. 
Winsted Hosiery Oo., 258 U. S. 483; F. TC. v. Algoma Lumber Co., 
291 U. S. 67. Misleading representation of a product constitutes an 
unfair method of competition within the intent of § 5. F. T. C. v. 
Winsted Hosiery Co., supra; Indiana Quartered Oak Co. v. F.T. C., 
26 F. (2d) 340 (C. C. A. 2), cert. den. 278 U. S. 623. 

On this record, it is established that the petitioner who sells silver- 
ware in interstate commerce caused its silver known as the “Martha 
Washington” pattern to be manufactured with all pieces stamped 
“sectional overlay.” Its sets are known as staples and ornamental 
pieces. Its staples were in fact overlaid but its ornamentals were 
not. Letters and words stamped on ornamental pieces which are not 
overlaid tend to mislead purchasers. Buyers testified to being so 
misled. If a purchaser is induced to purchase because petitioner’s 
product is represented as sectionally overlaid, that violates § 5 even 
if the purchaser did not lose actual value or quality by reason of the 
false representation. F. 7. C. v. Algoma Lumber Co., supra; F. 7. C. 
v. Balme, 23 F. (2d) 620 (C. C. A. 2). Indeed, even where the pur- 
-chaser benefits by the deception it is misleading. See Pillsbury vy. 
Pillsbury-Washburn Flour Mills Co., 64 Fed. 841 (C. C. A. 7). But 
it is shown by the evidence that the term “sectional overlay” indi- 
cated to the public additional value and increased use and perma- 
nency of the article. Petitioner’s contention that the sectional over- 
lay is visible to the naked eye is disputed. At any rate, each pur- 
chaser is not by law charged with the duty of making a critical in- 
spection of the petitioner’s product to be guided by his own judg- 
ment. Indiana Quartered Oak [428] Co. v. F. T. C., supra. See 
Florence Mfg. Co. v. Dowd, 178 Fed. 73, 75 (C. C. A. 2). 

An alleged recognized custom to stamp a set of silverware with 
the word “overlay” where the staples only were in fact sectionally 
overlaid is urged as an excuse. Witnesses, both dealers and 
purchasers, testified that, except in the instance of very few manu- 
facturers, they did not stamp ornamental pieces “sectionally over- 
laid”. The petitioner’s conduct cannot be condoned. The petitioner 
argues that the custom was changed when the code authority under 
the N. I. R. A. established a new standard of industry and that since 
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December 1933 it has not stamped staples or ornamental pieces 
“sectionally overlaid”. Even if this were so, since the petitioner as- 
serts the legal right to use its misleading designation, it is the con- 
tinuing duty of the Commission to issue and of the court to affirm 
and enforce an order to cease and desist. Here, there is no assurance 
that there would be a permanent discontinuance. Sears, Roebuck & 
Co. v. F. T. C., 258 Fed. 307 (C. C. A. 7); Fox Film Corp. v. F.T. C., 
296 Fed. 353 (C. C. A. 2). A mere discontinuance of the unfair com- 
petition method is no defense nor is it sufficient to deny the enforce- 
ment order particularly where the petitioner insists it has the right to 
continue. /. 7. C. v. Wallace, 75 F. (2d) 733 (C. C. A. 8) 3 Guar- 
antee Veterinary Co. v. F. T. C., 285 Fed. 853 (C. C. A. 2). 

Clearly this proceeding is in the public interest and well within 
the requirement of the Act. F. 7. C. vy. Balme, supra. 

Order sustained. 


FEDERAL TRADE COMMISSION v. PACIFIC STATES 
PAPER TRADE ASSOCIATION ET AL.t 


No. 8227 
(Circuit Court of Appeals, Ninth Circuit. March 17, 1987) 


Order, on petition of Commission, for rule requiring Pacific States Paper Trade 
Association et al., to show cause why they should not be adjudged guilty of 
contempt and punished for violation of court’s decree of May 2, 1927, in 
proceeding in Pacific States Paper Trade Association et al. v. Federal Trade 
Commission, No. 4217, and on arguments of counsel and stipulation re sub- 
mission, that proceedings be dismissed as to certain respondents, that petition 
be modified, and that other respondents be adjudged guilty of contempt and 
fined, as in said per curiam order below set forth.” 


Mr. W. 7. Kelley, Chief Counsel, Federal Trade Commission, Jr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. Walter B. 
Wooden, all of Washington, D. C., for petitioner. 

Mr. O. K. Cushing, Cushing & Cushing, Mr. Philip S. Ehrlich, 
and Mr. 1. Arthur Dunn, Jr., all of San Francisco, Calif., for re- 
spondents. 


Before Wieur, Garrecur, and Marunws, Circuit Judges. 


1Reported in 88 F. (2d) 1009. The case before the Commission is reported in 
Ts Ais C358. 

2 See, Pacific States Paper Trade Association vy. F. T. Gora He (20) 440i, AUG he tC, 
Pacific States, ete., 273 U. S. 52. 
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Per Curtam: 

Upon arguments of counsel, and stipulation re submission of mat- 
ter, it is ordered that proceedings be dismissed as to respondents not 
served, that petition be modified, and that other respondents be 
adjudged guilty of contempt, and fined $10,000, payable within 30 
days, jointly and severally; upon payment of fine, rule to show cause 
to stand discharged; if fine not paid, execution to be issued against 
respondents. 


Nore.—The matter is reported in the Federal Reporter as above set forth. 
Order entered by Court was as follows: 


ORDER 


This matter came on to be heard on petition of Federal Trade Commissicn 
for a rule requiring Pacific States Paper Trade Association, et al., to show 
cause why they should not be punished for contempt, and on order to show 
cause heretofore issued: 

On Consideration Whereof, It is Now Here Ordered by this Court that 

Respondents United States Paper Company, Seattle, Washington; Wholesale 
Paper & Twine Company, Los Angeles, Calif.; E. R. McQuaid, Pacific States 
Paper Trade Association, 311 California St., San Francisco, Calif.; H. Arthur 
Dunh, Pacific States Paper Trade Association, 311 California St., San Fran- 
cisco, Calif.; Paper Trade Conference of San Francisco and H. A. Dunn, its 
Secretary, 311 California St., San Francisco, Calif.; Oregon Paper Trade Con- 
ference and C. A. Bell, its Secretary, Mead Building, Portland, Ore., not served 
are stricken from the petition, and no further order is to be entered in this 
proceeding as against said respondents. 

Respondents, E. W. Embree, C. H. Fricke, W. W. Huelat, G. O. Rogers, 
Vernon C. Seott, and A. P. Spitko, be stricken from the petition in their indi- 
vidual capacities, but be inserted in the petition as officers of Pacific States 
Paper Trade Association during their terms of office as follows: 


BH. W. Embree, Vice-President, May 19385 to May 1936; C. H. Fricke, Vice- 
President, May 1984 to May 1935; President, May 1935 to May 1936; W. W. 
Huelat, Vice-President, May 1935 to May 1936; President, May 1936 to * * *; 
G. O. Rogers, Vice-President, May 1934 to May 1935; Executive Vice-President, 
May 1985 to May 1986; Vernon C. Scott, Vice-President, May 1935 to May 
1936; A. P. Spitko, Vice-President, May 1935 to May 1936. 


Respondent Heilbronn Company of Manila, P. I., be stricken from the peti- 
tion as not a material party. 


Respondents : 

Bonestell & Company, Carpenter Paper Company of Utah, Carter, Rice & Com- 
pany, Corp., Dixon & Company, E. E. Embree, B. G. Ewing Paper Company, 
C. H. Fricke, General Paper Company, John W. Graham & Company, Ingram 
Paper Company, J. W. P. McFall, Osmund & Company, Pacific Coast Paper 
Company, Packer-Secott Company, Paper Trades Conference of Southern Cali- 
fornia and W. B. Reynolds, its secretary, G. O. Rogers, Seattle-Tacoma Paper 
Merchants Association, and HE. L. Skeel, its Secretary, Sierra Paper Company, 
A. P. Spitko, Spokane Paper & Stationery Company, Spokane Wholesale Paper 
Merchants Association, and H. M. Hamblen, its secretary, Standard Paper 
Company, Traverner & Fricke, Vernon C. Scott, Western Newspaper Union, 
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Zellerbach Paper Company, a Corporation, Blake, Moffitt & Towne, a Corp. 
under laws of California, Blake, Moffitt & Towne, a Corp, under laws of 
Oregon, Blake, Moffitt & Towne, a Corp., under laws of Washington, Tacoma 
Paper & Stationery Company, a Corp., W. W. Huelat 


be, and each of them is hereby found guilty of contempt of this Court for 
violation of this court’s decree of May 2, 1927, in the proceeding entitled 
Pacific Paper Trade Association, et al., vs. Federal Trade Commission, No. 4217, 
and that a fine of Ten Thousand Dollars ($10,000.00) be, and hereby is assessed 
against said respondents, jointly and severally, and that said fine be paid 
within 80 days from date hereof, and if so paid, then this rule to show cause 
be discharged, and, if not so paid, then execution may issue against said 
respoudents, or each of them for the full amount of said fine. 

That the following words “from discussing uniform terms, discounts and 
prices,” contained in line 6 of subdivision (e) of the description of the decree 
of this court aS contained in paragraph 1 of the petition (incorporated by 
reference in paragraph 4 thereof) do not appear in the decree of this court of 
May 2, 1927, and the said words, therefore, be, and hereby are stricken from 
the petition. 
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SSVI Mey aM OS pares gx es a re ee 1452 (1962) 
SOP Tato Vgeitke Ean | excel Gt eat ey a Se ee, ee ee ee 1517 (01655) 
POIsOnlimypECIMMCUleCS = ss se ee 1582 (01760) 
“Por-Ce-hitevs process: £Ors pictures == —_.. === ee ee 1555 
Bontraits we MelhCblINe? <5 cee se ee eee 1555 
Botatocehin inven. +2. 0M= 58 So J See ee ee 1539 (01687) 
Poultry feeds, preparations, remedies and supplies_____-__________ 1415 (1903), 
1523 (01664), 1530 (01674), 1545 (01699), 1560 (01724), 1584 (01766) 
Rowder Shulbentone! ices ss ba ee ees See ee ee 1544 (01695) 
Premium, merchandises. 622 4425 ee eee eee 1547 
PUNE CMa Wel Sawe tsa er eae ee ee eee eee 1564 (01733), 1580 
CBrivate: Hormulaskectal Ointment for pilest=_ 3222. = eee 1590 
YEA SLRS os eee eee ek ee ae. ee ee 1414 (1901) 
Lb Ed iYipe | apg MeN oNK0] 0, ee ee Se ek ee oe 1445 (1953) 
WDA CAGOMG =< = Saeee See) ees eee See 1412 (1895), 1487 (01608), 1570 
Bunche Oar dS 2% Ax ae 5 ea OT ga re ee A ge ee 1547 
“Burney Dyen@attetag= ==". - eee ee ee ee 1464 (1985) 
pl EA Nea ON gee ee eee Sl ee ee ee eee 1434 
“Pure Thread Silk Reinforced with Art Silk” for hosiery__________ 1456 (1969) 
“Q.1., Antiseptic Powder” and other preparations... =» 1495 
Quartered oak, telephones cabinets =: =e. = aes ee ee 1458 (1974) 
Quilting pieces or patches and designs for bed quilts______________ 1462 (1981) 
Radio engineering, correspondence courses in____________ 1457 (1971), 1543 

Radio: 

IOC) ae. SaaS Seer ae Pee eee een Se eS eh ae a et Dh 1456 (1970) 
SC) ices oer ee one ee 1424 (1921), 1487 (1940), 1449, 1461, 1513 (01650) 
SUID OS eke ee OS ee ee ee 1410 (1892) 
PINE Assca Roney Tecate Ne ee ee aR eee 1530 (01674) 
WACO LOGS ER ee ae Se eee 1407 (1885) , 1415 (1904), 1454 (1965, 1966) 
FREUZ OURS G2 aU ING yes aes eee ee oe ee ee 1585 (01767) 
ARASH eee eM LES WShuMirish” TaoKevalsy Ch AGW No nSyee ee 1448 (1951) 
Realization Na Giulia Gren ve 22. oe. =e ee ae ee ~~ 1550 (01706) 
“Red Sea Balsam” medicinal preparation_____._.___-__- = 1521 (01659) 
“Red Star Liquid” and “Lotion” for skin diseases____________ 1542 (01691) 
Reducing preparations_—_______ 1479 (01591), 1488 (01604), 1497, 1525 (01668) 
ed wood), SUN EAS bs re oc ie ee ee 1470 (01576) 
Refrigeration, electric, correspondence courses in_________________ 1421 (1916) 


Retrigera tors. 2.2. 2= seeker doe ee 1477 (01585) 
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ReSebite RDU SmmCE Vor OG eee ee eee eA ee 1427 (1926) 
sc ASE CAME SN « Tp ESTES 0 i ts ce ae 1580 (01675) 
EO VemC I DICE AIG gia Ghee ee ee ol 1460 (1979) 
Se EDEL S00) VERE Migy gg 10) ocean oe ae eee J es nine avid 1452 (1962) 
HSE 8 ne ee ae 1452 (1962), 1463 (1983), 1477 (01586) 
“Rol-A-Ray” electrical massage appliance__________=_________._ a NG SY 
“Roman Cleanser” cleansing preparation___.__________________. | 1576 (01750) 
TEE Se Ao a Ae ee SR eee 1526 (01671), 1570 
Dep ie: US DRUGS She Va RAVE ieee tees =, A a Oo er 1556 (01716) 
EOD SC REL See Seer ee Se 2 epee dents 1452 (1962) 
ous cleansine preparahions 1413 (1898), 1460 (1978) 
“Runiess” treatment for silk hosiery and lingerie___.____________ 1455 (1967) 
“Run-Safe” treatment for silk hosiery and lingerie__________-___ 1455 (1967) 
“Sab Hepatiea”’ medicinal. preparation____..__. 1558 (01720) 
ete R RE SP ISI i pg ge De ES ee ee eI 1558 (01720) 
oh CES, ase sure pATaploni = oes I ee lseuty 1544 (01696) 
SHEL ST SEES ONE cari EEN TER Nee 5 eS 5 a NDTIS Sener 1429 (1929) 
Ete Clee WARNING “tid sie Ore fee 1512 (01648), 1521 (01660) 
ane STOICA LCRA eG eee ek 1432 
SOR TLC UEP ES EM SSE C00 ae | Fe re ener LT re ae 1549 (01704) 
SSSA E SUT, Ak UN ee RE ee gM en eee et en 1488 (1941), 1447 (1957), 1466 (1991) 
See LT Se US, Sy Seay i ot 6 Sa ae ee a were 1447 (1957) 
IGP ROUGE OE AIT CATON Ea Fa oe 1473 (01580), 1550 (01706) 
A eh a NEA So ne ee ee Se et tas 1542 (01692) 
SAIL) L Ups 5 ee a aaa ee Pee ee 1587 (01688), 1583 
De Near ee Bae lOc ge ee ee ee eS 1585 (01767) 
SoG 3 a as RS er ee ee ee ee ines oe ee bs 1459 (1976) 
Sitksties: Als 1434, 1486, 1487 (1939), 14388 (1941), 1489 (1948, 1944), 14438 


(1950), 1447 (1957), 1456 (1969), 1462 (1982), 1465 (1988), 
1466 (1990, 1991, 1992) 


Silks treatment for hosiery and lingerie os ss er ee 1455 (1967) 
See ee Cer MY CRAPO <a ake we De Pee eS ee ee ee ees 1579 
Sa Cg ee eS a ee ee 1446 (1955) 
Sed Cr ae CDOT. Len SiS ao Se eee Pe 1430 
“Silver Seal Treatments” for women________-________-__-_______ 1585 (01768) 
Simone <seorrespondence .cOlurse. IN == 2 =. ee 1587 (01771) 
ETAT rot MEO CIN UpEeDaAvaion 122 fi eat heel se 1494 (01617) 
Skin preparations or treatments__-------- 1472 (01578), 1484, 1485 (01597), 


1487 (01601), 1488 (01605), 1501 (01628), 1507 (01638), 1513 
(01651), 1514 (01652), 1540, 1542 (01691), 1544 (01696), 1545 
(01697), 1575 (01749), 1578 (01755), 1584 (01765), 1586 (01769) 


OMe homes htlOny asin Wells s= 2-2 5 oe ee eee DU75 
Ee STENOAM AlN aeGielie PEeCDAkaAtlONea 2. 2. eens ees 1488 (01604) 
eSenuererst, rege prepataiOles = -s—-. = en 1525 (01668) 
SUTTONS “ONT, SAR Se Se ee ee ee ee 1587 (01772) 
Se STOW CLIT CHR NYY TE ELLE an TIN oes = eS Se eee 1490 (01609) 
Soap sae ete eee Se ee ee 1408, 1415 (1904), 1451, 1501 (01628) 
CET iit gee eee ME ain ee Se eS ee 1451 

BT Giri © Gl eee = ea ee Se PE a ele) ee te a 1451, 1501 (01628) 

SO Hina |e eee ee See A ce eA oe So es eee eel 1408 
1442 (1949) 
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Spagiic tiie Sear eae ee ee ees 1491 (01611) 
de SIE COT MNES LOR ce os ec a a ee 1513 (01650) 
“Spesrebrand Chick, Meed?2.---- 2 1560 (01724) 
SSneeilaVvatalitve Daplets ie. 25. er 1573 (01746) 
Spectaclevtramicsiae. Fan PU eS ns ee ie 1464 (1986) 
Sdtiabs22S2- ss ee ee eee 1536 (01681) 
Stampineainachines 22202 se ee ae 1564 (01730) 
Stand simcalendarmet nee Boo a ee ee 1455 (1968) 
SAGLO MG iy eee a) Se ee RE 1470 (01575) 
“Stermilizedmesureical. Gressings 5s ee 1428, 1482 
S fo ee Se a een eS 1442 (1948) 
Suitsimen’s and boys; weady-mades... (222 sea ie ee eee 1448 (1951) 
{Summer sublome/Treatnients tired, Sea soeg! pass oe eee te eee _ 1469 
SCS UMEBE Ayan 1S) CA CHOY sa 2 3 a ar os SE eas Eee Pee 1564 (01732) 
SULTS Ke ayy AS EEN Se CUT ee oe a a er Se 1474 (01581) 
“Superkléensa ‘cleaning: fluid zs22-2s seven en =e es 1412 (1896) 
Sursicalidnecsin goes 2 2a ce ee eee 1428, 1432 
Sweaters heres es i eS a ee ee ee 1452 (1961) 
ES wiSSwbineu Bathe 2s ee el ee ee ee carer 1412 (1897) 
ylevancitere tableware, Ct@.. 228 oe ee es ee 1446 (1955) 
TEA DL GRE SAS 6 wat SPO VE ere, SC EN SL ee ee ee 1460 (1979) 
TRADI WAnCH ee =e ee Se eee ee ee ee ee 1446 (1955) 
SSDNA bei Eee See PT RSs IN ee a 2 ee eS 1464 (1985) 
UARCATO Ly a lOOthiy Clean SOrs 2 =f ee i es tee ee 1509 (01642) 
PRGA COMUNE SOM Ete te Di haa en a gd a ee Se 1491 (01612) 
BXEGI As Pig nitty See ie ee ee ee Cee ee ee eee eee aes 1472 (01577) 
TPOLEPHONCMACA DIN CLISA = os SS Sees ek ot ee ee eee 1458 (1974) 
“herteninesT skingpreparationevze. Vest. toys eee AEE ee 1578 (01755) 
Tewtbooksaes = = Swat. Sete a ee 1407 (1884), 1421 (1916) 
Commercialisss~ = Seek oe > ee eee eee 1407 (1884) 
his Power Calledsbiypnotieny: hook sees ae eee eee 1559 
“Thompson’s Effervescent Aspirin Compound Tablets’”____-______ 1568 (01740) 
CREA aa C KS ees 5e see ee oe ee So ee eae 1419 (1911) 
“thyroles Douche” Rowder! == =e eee eae 1479 (01591) 
DRC, ATONE Oe Se ae ee 1434, 1487 (1939) 
Pines Pek” oo Soe ee ee So a See a Dees 1445 (1954) 
Toletriccsee ew 2a ES 1409 (1887), 1415 (1904), 7548 (01702), 1551 (01709) 
Mowlethwares 25252 so. 2 ess th Se ee ee ee ee ee 1446 (1955) 
Tombstones he Volk eee la Ae Se eet ed bo PARE 1446 (1956) 
‘Tooth; Vbrushess4o%. EA eG See Se ee Sk 2 Ee eee 1441 
Toothpastes— 225 Bites 1415 (1904), 1509 (01642), 1551 (01709), 1554 (01714) 
“HETUC Se LR? Die oe ees A SE ee oe 1550 (01708) 
Tubes: 
RA CHO MEE soe ee eck se ela SI a gs ae _... 1410 (1892) 
UO) neers ee eet one ae ee ee ee es ey A er seen 1445 (1954) 
“Thuntiey Olle tcresinscs 225s ee ee ene 1453 (1963, 1964) 
Tweezers, cosmetic 2-2-2 Soo ee eee ere ee 1420 (1914) 
SZOMM leah Ga mis ORaxe 2 Se = 2 ae ee 1525 (01666) 
VRypiice Dips Lonel VOISts sei StTUCtlOMeLOM Ome. aaet sae. eens 1550 (01707) 
DYVISTS was LOU CHON LOMOS set See Soe eee ee ee eee 1550 (01707) 


“Wieerinen(Ulerine)- Salve?_ lols 2S So Se ae re ees 1492 (01613) 
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pUleo@medicinalinreparation 2 0 1521 (01661) 
mhyintomGouche nonce = 8 eek a 1541 (01690) 
Gane las ean ee ee 5 oe ee 1466 (1992) 
SUncle Sam lexative Breakfast Hoodyie = 1481 (01593) 
eUr-Grard-mpropmivlactiers <2 a2 ee ee 1530 (01675) 
LHR Sour VAS ic 2 cca dane ceo ese REE eee oe © ann Oe, ine ee ay ee RP 7057 
SUN aT ke OR a Cae ae teens Oa ee et TS ee . 1495 
MEH PDSI, gpl BTEC NG) £ US Ge Gate i. Selatan ae nh ia dele rsa ae eee 1564 (01782) 
“Vamping Tutor, The,” book of piano instruction____.___________ 1556 (01716) 
“Vapoo” rug and carpet cleaning product_______-________________ 1460 (1978) 
WRIMES @ROnCretey Nighialss 26.2 Wie 22 2 ons os Aen ty ee ee 1416 (1906) 
AEIeTOs MORMON se dors NAnINE © Syl es See 1568 (01741) 
NTS Re Sater i oS) 12 Be ae ee ee ea ee ce 1436 
SAVES Si Oe aot wate Ee ey ery Rae Ye) le Be a a ee ER 1502 (01681) 
Riera LEE 0 f: See a ae See ee est ANS 2 ee 1414 (1901) 
RVI SOESOE | MadicinalsnNreparanons.- 222s 1575 (01748) 
MITES  AReMCHIAL (REDATAINON=— 3 Se Se ee 1562 
Violin instruction, correspondence courses in____-----_~-________ 1512 (01647) 
EV ATBeIe 4. IMeCiemal. PISPAPA Ones 22 ee ee Je ke 1514 (01652) 
SO NER ROIS Ce HeVIER TAT CTIA SALON <2 Sener se eee ea ee oe A re Da 1546 
pe Vinlcnity Prise sus PSCC re oe oe ee ee 1573 (01746) 
ee VIR OSE ES EUs RATER EO tr str Se ee a eS ee ae 1526 (01671) 
AiraIEE NG thes CONICCEMUT Ap Omers secs. eee = Ped Te Pe ea 1576 (01751) 
EVtciaMin-e SmMedicmal reparation. — = -2.-—- 8 aoe oe Se 1588 
TRUSS PENG I SY Uz i (Ge < Mal ta a ee a A eS en pert et a ee eee 1453 (1964) 
“Von schrader Portable Carpet Washer’ =.-- =. /3 52. 1510 (01644) 
SETHE CNG Bs oh Sood Se WE Ee ght Da A Roe Se ee De RIZE eect See os an ee pany noes 1445 (1953) 
eV Pe EuOrr Etna ntON a= = 5-2. ieee a ee hr 1460 (1979) 
Vanchiaie iste Or SOMO ones. Ss ee te ea ee ee 1/74 
(01581), 1479 (01590), 1489 (01606), 7490 (01609), 1502 (01629), 

1512 (01648), 1521 (01660), 1523 (01663), 1586 (01769) 
DO et idan seen en eee ee Se 1477 ~=(01587) 
VUES LORDS Yar i eae Rae aS SRE A a ee ey Pe eee aR ee 1465 (1987) 
Roe LEON VT EE leer Se i ee 14389 
(1943, 1944), 1440 (1945), 1462 (1982), 1465 (1988), 1466 (1991) 
NU EIVOTA ee chee ow x Tere A oy ee 1439 (1948, 1944), 1462 (1982), 1465 (1988) 
PWieleh SuGUane I UlCe 4.26. soe as ee Sek re ees 1497 
Wied Ceri Oil PRODATAON 21sec a ee eer 1572 
(eis AL, Ie rl ee ee ee ee 1498 (01623) 
LOS: GR INes) vil ee oN ee ee eS ee ee ee 1424 (1920) 
“Wintergreen tablets,” Keene’s___-__-______----------------_-__- 1499 (01625) 
ei Tyga) 8 > se a le ee 1469 
CONN Yanl aces ee LTS Re a eee 1439 (1948), 1452 (1961), 1506 
Worm powder and tablets for poultry_______------------------- 1523 (01664) 
“Worm Syrup,” Bumstead’s____------------------~------------- 1566 (01737) 
LE He Mum SalyGs 7, CALINKIOV 6. ae on ae eae 1472 (01578) 
“UNIT Washing, Wiluid’ = 1502 (01629) 
“Yeast Foam Tablets’______.=----___-------__------~--—------- 1565 (01735) 
“Zerbst Capsules” cold preparation__------------~-----~--------- 1541 (01690) 


“7YL nasal ointment.____.__---------~--------------------=-=- 1502 (01631) 
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DESIST ORDERS 


Additional charges, exacting unfairly or deceptively. See Offering de- 
ceptive, ete. 

Adjustments, misrepresenting as to. See Misrepresenting product. 

Advertising falsely or misleadingly: 


As to— 

Agents or representatives— Page 
SBS oO eNO LES eee eee ae ee 1168, 1175 
Opporlumiies in product, or service 2] _— ee 1163 
PROPS OT py COMCU IO Meas ee ee eee ae eee ee 1205 

PNT TESTA IRE Sees 27 or U hg oe ce as ee 465, 475, 712, 976 

Business status, advantages or connections— 

US ev UY Oc ue y Sad Oy to oth, eae I Ree eR el eS Se I 2 OSE 1347 
Correspondence School being university_________--_---______ 1286 
Dealer being— 

MOOPETALIMG: (ASBOCIATION = 225. ee ee 1224 

DUES OULU 2s eee ee ee ee ee ee ee ee eee ee ee Zp) 

ETB TERT rn. ag ee ee ee ee a ees 615, 912 
Dealer owning or operating— 

1 OP Ce ry Ve Te ee Oe ee ae ere ee re ee eee 1047, 1154 

Qe Sel a i ae pea oe pe eS es ee ee 105 
IDTReCCE eating Savini t-te ee ee 1347 
PrP Peg Ps ee a a a ee ee ee 124 
Gogernmeni CONNCCIION 27 ee ed ee ee 199 
Sig ie ee ee ee ee ee ee ees eee 760 
MalurcenOf. produch OF DUSMNCSGss 2 Sans eae 7 ee ee 697 
Operations as advertising or promotiona]l_______________ eee HVANS 
Personnel or staff— 

RIOT es OV OLY rss ee a eee a ns SO I 1224 
A eCe OC MLILIGNIL OSS ees ae ee ee ee ee 199, 697 
Pei He Te DCIe MOLSTLLL OL. 0 ee ee 33, 

41, 278, 326, 419, 435, 539, 549, 554, 567, 586, 591, 622, 630, 638, 

1300, 1358 
Seve as Nes: 78) 6 EE a ee ee a Ee eee 199, 1163 
Special Muda WiicaAtlons eee ee ee 387, 642 
SRG AIO RIN I eek Se ee ee eee Le Sees Se ee ee 1091, 1347 
SS SECT RAO AS has White ee ee ee ae eee. ee 871 

Competitors and their products__ 89, 115, 642, 664, 738, 760, 803, 976, 1063 
BSCS IMATE 0 SL LVL) Tee ea ee ee 124, 


227, 455, 615, 664, 697, 704, 722, 760, 858, 951, 1055, 1080, 1085 


1Covering practices included in cease and desist orders in volume in question. Tor 
index by commodities involved rather than practices, see Table of Commodities. 
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Advertising falsely or misleadingly—Continued. 


As to—Continued. Pege 
Domestic product being imported__------------------------- 124, 1003 
Through foreign words, symbols, etc-------------------~---- 1003 
Harnings or profits__________--_--------------------------- 1163, 1175 
Food & Drug Act compliance--___-_---------------------------- 278 
Free goods or services____------------------~----------------- 1347 
Government— 
Connection with offer or product_-—_—______- _—__— == 199, 355, 830 
Specifications or standards_------________----__-______—— 115, 278 
DOCRG. ee ee es a 89 
United States Pharmacopoeia... = ae ee 278 
Gaara MTA Seas = ee ke ee 5 ee eee 64, 145, 803, 843, 989, 10138 
TRStOnys OtmplOGU Che ee eee 124, 530, 738, 939, 1063, 1091, 1154 
Indorsements or approval— 
Cometericge ersten sas == oe ees ee 697 
Government ee ee ee nee 89 
ETO at AS em ere i ree = ee eee 278 
Imdependent screntitie’ onganiza tion = 1193 
IMC CICHI DTOLCSSTO tas ane = ae een te eee eee 278, 465, 475, 1027 
INGLY SOG 108 es ma ace a es trell eaeen  ee 278 
WicensesrichtsrOrvstaulscee sees ee ee ee eee 760 
Nature of— 
Manuracturermot produete seen ae ee 42,738 
PT OCU aa a i sh air gen een ane ee ees ee 105, 


124, 449, 455, 465, 475, 5380, 697, 704, 722, 887, 871, 931, 1027, 
1068, 1193, 1237, 1270 

Opportunities ins product ortservice==— es - ee ee 199, 1168, 1224 

IP CG gi Ge aes ee 2 es Be eons eee ne ee eee 697, 1063, 1347 

Qualities, properties, or results of product, service, or treatment__ 42, 
52, 64, 115, 145, 166, 199, 227, 235, 268, 278, 291, 387, 449, 455, 
465, 475, 519, 615, 697, 704, 712, 722, 738, 753, 760, 803, 843, 871, 
919, 939, 948, 976, 989, 1013, 1027, 1063, 1078, 1128, 1154, 1163, 
1182, 11938, 1218, 1245, 1270 


Quality ofeproduciee sso ee es eee eee 278, 760, 803, 1091, 1347 
Quantity <2 2. fe ke ee ee ee ee ee 803 
Rebuilt or: renovatedwas news = eee ee en ee 1347 
TGS UL CSS rhe tome See eee she rk eee ee ee eee 519 
Satetyiok products === == === aa 475, 753, 1027, 1154, 1193, 1218, 1270 
Sales# promowon SCMemMes ue Sew knren. Seen ieee eee ee a ee 1205 
Scientific or relevant facts__.________ 115, 465, 475, 664, 738, 871, 1224 
Services renderedas-2ecsee <n he eee eee) ee SAR 712, 1847 
Source or origin of produet— 
Government; Army” ‘or UNavy se. 22 a ee 355, 830 
Ticensotsor ‘sponsor =s 2 2a EE ee eee 530 
Maker sas e ee ee eo ee A ee eee 580, 760, 1205 
IPlACl ses * Seer on wee ie See ee Eee 124, 10038 
Through depictions” symbols) etcze.= ee. een ee 1003 
SPGCIA] OMG Nc Se. ee ee 1063 
Success, use or standing of product, service or offering_______ 89, 


455, 465, 475, 871, 1245, 1270 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Page 
TerMis ane eCOMGIIONS2 eas ee. Ome SEIS al Le sl aS 1192, 1847 
2 eS SESE) Saas a ee el a 52, 2638, 519, 704, 919, 1245, 1270 
Nests-rine Senera =nses saw Ss SWOT LY eh 89, 1027, 1091, 1193 
DePALLMeUG FOL* APTICOILUINGt te ct ere eee Stee ee ETS 89 
tate: onemumenpaleecees ee Mees A Ly Eee As ir Se 89 
‘Tradeanarkereristra mone es tes eed Ean ee Te ele 1128 
Lniguesniature Or stachs OL produchio. os 82 Je. es 387, 
455, 465, 475, 712, 803, 989, 976, 1027, 1128 
Pca ee RAED RA EP Nes Ws, er FEU SIR TN ee ers 760, 803, 1175 
Agents, securing falsely or misleadingly. See Advertising falsely, ete.; 
Securing agents, ete. 
Aiding, assisting, or abetting misrepresentation and deception______ 1101, 1310 
Ailments, generally, misrepresenting as to. See Advertising falsely, ete. 
Agriculture, Department of, claiming tests or approval falsely. See Ad- 
vertising falsely, etc.; Claiming or using indorsements, ete. 
Allowances, adopting and fixing uniform, to fix prices. See Combining 
or conspiring. 
Apartment houses, combining to eliminate direct selling to. See Combin- 
ing or conspiring. 
Appropriating trade name or mark of competitior______________________ 530 
Approval, claiming or using falsely or misleadingly. Sce Advertising 
falsely, etc. 
Assuming or using misieading trade or corporate name: 
As to— 
Correspondence school being ‘whiversity_— 22s 22 ee ie 1286 
Dealer being— 
CUGPETARIVE: MANSOCIA OMe = 4. 2 2s Sens A ei As ee... 1224 
Tener eee eee renee EF EE ES ee es La ee 2 hee EI 25 
Nisei aetuT eras ose ee ee eee 105, 615, 912 
Dealer owning or operating— 
GLOW yee on es er ee ee ee ee 615, 912 
VED nes ee ee ee 8 Pe ee 105 
TSAR ORGCOTH. = ne o> ee eee Ee et es ee es ee 1154 
Government connection with product or offering-______-___-__ 199, 355 
CN a we ce ee ee ee 760 
NALUEG: Ot» PLrOMUCL. OF DUSINCSS == i eee eee oes 697 
(GRRE W EE TS 753 hoy Os 070 LTE) a en ee ee 8 ee 758, 1182 
hectiner. pelne distHier=—.- == =e 83, 41, 78, 188, 278, 326, 419, 
435, 500, 539, 549, 554, 567, 575, 586, 591, 622, 630, 638, 1300, 13858 
Souree or origin of product— 
Government, Army Ole Ny yee ee eee teen a 355 
Egle eee eae te ene, SPR ee ne ee eee nea ea ane 760 
Awards, misrepresenting as to. See Misbranding or mislabeling. 
Bids, agreeing and submitting identical. See Combining or conspiring. 
“Black lists,” circulating, of non-cooperating concerns, to control and 
limit channels of distribution. See Combining or conspiring. 
Boycotting : 
Competitors’ sources of supply— 
To control and limit channels of distribution__----------------- 510 
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Boycotting—Continued. 


Manufacturers and wholesalers Page 
To control retail distribution and practice-__-_-_-_------------~_- 362 
Retailers and manufacturers— 
To eliminate desien piracy_-__------_____.__t= == = = 1136 
Suppliers and sellers— 
To limit distribution to “regular” channels=--—---_.- =>) _-__- = 1383 
Branding falsely or misleadingly. See Misbranding or mislabeling. 
Business : 
Advantages, connections and status, misrepresenting. See Assuming 
or using, etc.; Misbranding or mislabeling; Misrepresenting busi- 
ness, etc. 
Unfair methods of, in general. See Unfair methods, etc. 
Charges, additional, exacting unfairly or deceptively. See Offering 
deceptive, ete. 
Charges, adopting and fixing uniform. See Combining or conspiring. 
Cities, combining to limit manufacturers’ and wholesalers’ sales to, to 
areas’ retailers. See Combining or conspiring. 
Claiming or using indorsements or testimonials falsely or misleadingly : 
As to or from— 
COMECTCHICSS. 3. eS A ae ee 697 
Departinent of Avricultures]_-. =. $655.42 2 ee 89 
LOS Pita Se eee = 2 De sl Bee ee = ye es i ee ee 278 
Independent sclentiniic orzamizatlion=— = ee 1193 
Medicalisprofessiome-2 5125-542 oe ee ee os __. 278, 465, 475, 1027 
INU PRESS SS RE eee). Ae ee ee Oe ee ee ee 278 
Sanction or sponsorship, famous concerns__________ eee VANE. ABLE 
State vor sMunMiel paleo wernments wea. ee 89 
Usersmineoene ral a S42 Se 52, 268, 519, 704, 919, 1245, 1270 
Coat of arms, misrepresenting source or origin of product through. See 
Misbranding or mislabeling. 
Coercing and intimidating. See also, Boycotting. 
Manufacturers— 
To maintain uniform, agreed, delivered prices_____________ = 1253 
Manufacturers and wholesalers— 
Toxcontrol retail Gistripublongand sprackhice 5s a 362 
Retailers and manufacturers— 
POKER TN ATCT OCS snk ire Cy ee ee 1136 
Combining or conspiring: 
To— 
Control and limit, generally, channels of distribution— 
Through— 
Announcing and publicizing— 
Names of manufacturers and distributors cooperating 362 
Names of those conforming, and not conforming, to 
approved. policies and. practices-.2.. 8. ee oe 362 
Practices and policies approved______..-.. 362 
Circulating and publicizing— 
“Black lists” of non-cooperating concerns__________ 510 
Falsely disparaging and defamatory matter con- 
cerning non-cooperating concerns_________ 510 


510 
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Combining or conspiring—Continued. 
To—Continued. 
Control and limit, generally, channels of distribution—Continued. 
Through—Continued. 
Condemning and banning— 
Acceptance by manufacturers, wholesalers, ete., of 
orders from other trade areas for delivery in Page 


AUCR ACN Ge rae Cs Fp Test eee 362 
Consignment placement by manufacturers, whole- 

salers, etc., except for limited display____________ 862 
Direct purchase of manufacturers, wholesalers, etc., 

fon bohines thropehuretailenstes jee 9. SS 362 
Donations by manufacturers, wholesalers, ete______ 362 


Going on sales floor of retailer by manufacturers, 
wholesalers, ete., and talking to prospective pur- 


PRACT Sie soewcrege eRe we ery So 3 Ph ee Pe 362 
Sales by manufacturers, wholesalers, ete., to— 
Con tea Cbons ein stitutl Ons {ete Leet Ue se ho 862 
Own employees, except for personal use____________ 362 
Retail “contract home furnishers” operating as 

PUIINSLCD Mere) Deore Chere OER EIE AT a aS 362 
Sales or deliveries by manufacturers, wholesalers, 
etc., to homes of ultimate consumers__________ 362 


, 


Cutting off competitors’ sources of supply_____________ 362, 510 
Control and limit retail distribution and practice— ~ 


Through— 
Limiting manufacturers’ retailer-vendees or outlets______ 1 
Promises or assurances of cooperation against direct con- 
sumer purchases from manufacturers, wholesalers, etc_ 362 
Requesting and insisting on— 
Consumer purchasing through “regular” retailer____ 862 
Sales to retailer’s salesmen by manufacturers, 
wholesalers, ete, through retailer only______--_ 362 
Uniform instalment charge additions to regular cash 
POCA PVICC = a ak ee ee Re See ee 362 
Threatening withdrawal of patronage from non-cooper- 
ating manufacturers, wholesalers, etc_--_--- tn ee Se 362 
Urging patronage of cooperating manufacturers, whole- 
PATOT A CCRT ere ea) 2s SOS eee tee 862 
Control and limit “wholesale” distribution and practice— 
Through— 
Agreements by wholesale and retail associations —_-__ 133 
Bestowing patronage on cooperating seller sources only__ 183 
Cutting off competitors’ sources of supply_-----_-----_ 133 
Eliminate design piracy— 
Through— 
Cutting off— 
Competitors’ access to customers or market—-----~- 1136 
Sources of supply of recalcitrant customers__--___~ 1136 


Disciplining recalcitrant members or affiliates for non- 
conformance or non-cooperation____--_-_-___-----~---- 1136 
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Combining or conspiring—Continued. 
To—Continued. 
Fix prices and hinder competition— 


Through— 
Adopting— 
And adhering to delivered price sheets of one of Page 
iieineesaynuaiii(eliaee es keke Be ese sls SEE 881, 892 
As own, confidential performance data of one of 
thei. nt eis ae eet ee ee 881, 892 
Identical) jobber! discounts ei 2 4 ee 306 
Agreeing on— 
And submitting identical delivered price bids_____ 881, 892 
Identical delivered prices, terms and conditions____ 306 
Coercing, intimidating and persuading recalcitrants to 
Gonfobim gtowpricéss4- 1s ss eiieeelatey ® 28 ee 1253 
Communicating or exchanging information as to prices 
Qndepricingd sss8sin sea eS 306 
Determining, jointly, jobber eligibility and status____-__ 306 
Disciplining any one of their number not conforming 
to, dereedidebliy eredaprice wa = Ana 892 
Fixing, maintaining, and establishing— 
Enhanced and uniform delivered prices___________- 1253 
Uniform— 
Weltyenedaptices=s4 Mester, Tin “ert ee 881, 892 
Delivered resale prices for jobbers and 
distributors. 22. er 1253 
Discounts for jobbers and distributors________ 1253 
Performance} guarantees #2 sist 881, 892 
PAP COG ce oxpept peers Se le ta ie raya rer Fay ad PAD. 
Special charges, allowances, and discounts_.___ 306 
Zone ;pricesefor United Stategzsec4) a 12538 
Investigating and disciplining price cutters____________ 306 
Preparing, circulating, adopting and using as own, price 
lists oOfmonesoL mminbetanieto 5) eee i Ee ee 306 
Refusing sale to— 
Priceu cutters: tr. feewonB els be Se abna gen Ses 306 
Price-cutting jobbers and distributors_____________ 1253 
Requiring jobber resale price maintenance____________ 306 


Using, concertedly, licensing contract for patent product. 306 
Fix resale prices— 
Through— 
Entering into contracts, agreements, or understandings 
with — 
Retailers, wholesalers or jobbers_s---____________ 701253) 
Competitor, mispresenting products of. See Advertising falsely, ete.; 
Disparaging or misrepresenting, ete. ; 
Competitors’ sources of supply, cutting off to control and limits channels 
of distribution. See Boycotting; Cutting off, ete. 
Composition of product, misrepresenting as to. See Advertising falsely, 
ete.; Misbranding or mislabeling; Misrepresenting product; Using mis- 
leading trade name, etc. 
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Conditions and terms: 
Fixing uniform. See Combining or conspiring. 
Misrepresenting. See Offering deceptive, ete. 
Connections, misrepresenting business status, ete., as to. See Misrepre- 
resenting business status, ete. 
Consignment selling by manufacturers, wholesalers, etc., combining to 
eliminate or control. See Combining or conspiring. 
Consumer, combining to control direct purchasing by. See Combining 
or conspiring. 
“Contract home furnishers”, combining to eliminate sales to. See Com- 
bining or conspiring. 
Contractors, combining to eliminate direct selling to. See Combining 
or conspiring. 
Corporate name, assuming or using misleading. See Assuming or using, 
etc.; Misbranding or mislabeling; Misrepresenting business status, ete. 
Cutting off competitors’ access to customers or markets: 


To— Page 
TAT IAD EC -GESILT PET DO = ao oe nn US 1136 
Cutting off competitors’ sources of supply: 
To— 
Control and limit channels of distribution__________.___..~_____ 510 
Control retail distribution and practice_____-__________________ 362 
Limit distripntion -to- “regular” channels... - <= a5 18%} 
Cutting off customers’ sources of supply: 
To— 
aA Eee MONIOT, DIA CY ot ee A ste ee 1136 
Cutting off supplies of price cutters: 
To maintain uniform, agreed, delivered prices______________________ 1253 


Dealer or dealers: 
Representing self falsely as— 

Distiller. See Advertising falsely, etc.; Assuming or using, etc.; 
Misbranding or mislabeling; Misrepresenting business status, 
ete. 

Manufacturer. See Advertising falsely, etc.; Assuming or using, 
ete.; Misrepresenting business status, ete. 

Defamatory matter, circulating falsely, concerning— 
Competitors or their products. See Advertising falsely, etc.; Dis- 
paraging, ete. 
Non-cooperating concerns, to control and limit channels of distribu- 
tion. See Combining or conspiring. 
Delivered price basis, concertedly agreeing upon and Selling on, to fix 
prices. See Combining or conspiring. 
Depictions : 
Misrepresenting as to prizes or awards through. See Misbranding 
or mislabeling. 
Misrepresenting source or origin of product through. See Adver- 
tising falsely, etc.; Misbranding or mislabeling. 
Design piracy, combining to eliminate. See Boycotting ; Coercing and in- 
timidating; Combining or conspiring; Cutting off competitors’, ete. ; 
Cutting off customers’, ete. 
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Direct dealing savings, misrepresenting as to. See Advertising falsely, 
ete.; Misrepresenting business status, ete. 

Direct purchasing, combining to control or eliminate. See Combining or 
conspiring. 

Discount for cash, offering falsely or misleadingly. See Offering deceptive, 
ete. 

Discounts, adopting and fixing uniform, to fix prices. See Combining or 
conspiring. 

Disparaging matter, circulating, falsely, concerning non-cooperating con- 
cerns, to control and limit channels of distribution. See Combining or 


conspiring. 
Disparaging or misrepresenting competitors or their products: 
Jompetitors— 
As to— Page 
Character, Orr as: -racketeerse: s—— ba eee 642 
Products— 
As to— 
Offietal. ratings=— 5. es ee eee eee 89 
Qualities, properties or reSults of product__-------_--____-_ g45, 
642, 738, 760, 803, 976, 1063 
Quality = =a — ae ee eee 664, 803 
SL SG a ee ee 642, 664, 738 
Value: = fee Se oe ee eee 8038 


Distiller, representing self falsely as. See Advertising falsely, etc.; As- 
suming or using, etc.; Misbranding or mislabeling;: Misrepresenting 
business status, ete. 

Distributors, combining to control direct selling by. See Combining or 
conspiring. 

Domestic product, representing falsely as imported. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting business 
status, ete. 

Donations, by manufacturers, wholesalers, etc., combining to eliminate or 
control. See Combining or conspiring. 

Draw, “lucky”, offering pretended free product or reduced price on pre- 
text of. See Offering deceptive, etc. 

Hmployees, direct selling to, combining to control. See Combining or 
conspiring. 

Hnforcing payments wrongfully: 

Through— 
Claiming falsely as innocent purchaser for value___.. 404 

Food and Drug Act, claiming compliance with, falsely. See Advertising 
falsely, ete. 

Foreign offices, claiming falsely. See Advertising falsely, ete. ; Misrepre- 
senting business status, ete. 

Foreign words, etc., misrepresenting source or origin of product through. 
See Advertising falsely, ete.; Misbranding or mislabeling. 

Free, misrepresenting product falsely as, or included without charge. 
See Adyertising falsely, ete.; Offering deceptive, ete. 

Furnishers, contract home, combining to eliminate sales to. See Combin- 
ing or conspiring. 
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Furnishing means and instrumentalities of misrepresentation and de- 


Cl in Ot Bae See oe ee es ee ee eee ee 1101, 


Government : 
Approval or tests, claiming falsely. See Advertising falsely, etc.; 
Claiming or using, ete. 
Standards, claiming compliance, falsely or misleadingly. See Ad- 
vertising falsely, ete. 
Status, claiming or implying falsely. See Advertising falsely, etc.; 
Assuming or using, ete.; Misrepresenting business status, ete. 
Guarantees, using or offering, falsely or misleadingly. See Advertising 
falsely, etc.; Offering deceptive, ete. 
History of product, misrepresenting. See Advertising falsely, ete. 
Hospitals, claiming indorsement or approval of, falsely or misleading. 
See Advertising falsely, etc.; Claiming or using, ete. 
Hotels, combining to eliminate direct selling to. See Combining or con- 
spiring. 
Identity, misrepresenting as to. See Advertising falsely, etc.; Assuming 
or using, ete.; Misrepresenting business status, ete. 
Imported product, representing domestic as, falsely. See Advertising 
falsely, etec.; Misbranding or mislabeling. 
Indorsements or testimonials, claiming or using, falsely or misleadingly. 
See Advertising falsely, etc. ; Claiming or using, ete. 
Industrial plants, combining to eliminate direct selling to. See Combining 
er conspiring. 
Innocent purchaser, claiming falsely as. See Enforcing payments, ete. 
Inspection privilege, offering falsely or misleadingly. See Offering decep- 
tive, ete. 
Instalment charges, combining to exact uniform. See Combining or 
conspiring. 
Instalment plan payments, offering falsely or misleadingly. See Offering 
deceptive, ete. 
Institutions, combining to eliminate direct selling to. See Combining or 
conspiring. 
Jobbers, combining to control direct selling by. See Combining or con- 
spiring. 
Labeling falsely or misleadingly. See Misbranding or miglabeling. 
License rights or status, misrepresenting as to. See Advertising falsely, 
ete.; Using misleading trade name, etc. 
Licensing contract on patent product, using concertedly, as price fixing 
instrumentality. See Combining or conspiring. 
Licensor of product, misrepresenting as to. See Advertising falsely, etc. ; 
Misbranding or mislabeling; Using misleading trade name, ete. 
Licensor, simulating trade name of competitor’s. See Simulating. 
Location, misrepresenting business status, etc., as to. See Misrepresent- 
ing business status, etc. 
Lottery scheme, using in merchandising. See Using lottery scheme, ete. 
“Lucky” draw, offering pretended free product or reduced price on pretext 
of. See Offering deceptive, etc. 
Made to order, misrepresenting ready-made as. Sec Misrepresenting 


product. 
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Maintaining resale prices: 


Through— Page 
Agreeing on fixed, for jobbers and distributors_-__-------------- 1253 
Contracts, agreements and understandings with— 

Manufacturers to limit retail dealer customers, by fashion 
publication ______-----__-----------~-------~------------ ai 
Retail dealers, by fashion publication-----__---------------- 1 
Cutting off supplies of price cutters_-__-------------~---------- 1253 
Determining, jointly, jobber eligibility._________-_---------------- 806 
Refusing, jointly, sale to jobber price cutters__-_-_-------------- 806 
Requiring, concertedly, jobber resale at list__-__---------------- 306 
Maker of product, misrepresenting as to. See Advertising falsely, etc. 
Manufacture of product, nature of, misrepresenting. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting product; 
Using misleading trade name, ete. 
Manufacturer, falsely claiming to be, by dealer. See Advertising falsely, 
ete.; Assuming or using, ete.; Misrepresenting business status, ete. 
Manufacturers, combining to control direct selling by. See Combining 
or conspiring. 
Medical profession, claiming indorsement or approval of, falsely or mis- 
leadingly. See Advertising falsely, etc.; Claiming or using, ete. 
Misbranding or mislabeling: 

As to— 

Compson... ee eee 227, 298, 615, 654, 664, 722, 858, 1870 
Dealer being— 

Mista bier 3 sso* 3g Pees he egos fee ay iden oP ae ey eae eee 25 
Dealer owning or operating— 

i ahoratories ces eee eed _ Sep len ery ee _ Ree 1047 
Domestic company being foreign... _.____.. 298 
Domestic product being imported_____ 124, 298, 396, 403, 795, 1003, 1337 

Through foreign words, depictions, symbols, ete____________ 396, 

4038, 795, 1008, 1337 
Noreien ‘aiices or branches = a eee 298 
Gusranteessi =!) ee 8 eh et ee dS, eee 8 ee ee 803 
Indorsement or approval of famous concerns_________________ 1101 
Eicensanior sponsor. 920002) en tote -aabe fei Saletan an Seg 1101, 1310 
Nature of— 

Manufacture of product.“ _so1er <hevs wetiiae ies Soe 42 

Producten .2tGo Scere wither tert hae ah og 449, 722, 905, 931 
Prizes or awards— 

‘Throvsh words, symbols, tec 2 hes eeseei Sapheriss ae 795. 
Qualities, properties, or results of product, service, or treatment_ 42, 


227, 263, 291, 449, 615, 722, 753, 803 


Quantity s 2 So's Se oy aia eee Sol iabaee 654, 795, 803 
Ryasntity ee ee 803 
Rectifier being distiller) s5 i heer 38, 41, 78, 188, 278, 326, 419, 


435, 500, 5389, 549, 554, 567, 575, 586, 591, 622, 630, 638, 1300, 1358. 


Source or origin of product— 


Maken=t® 202) 3s. eer ches un titemen sewer 2. yeas 1101, 1310: 
Pin err ee ee ee ee 124, 298, 396, 403, 654, 795, 1337, 1870 


Through depictions, symbols, ete 


SS 396, 403, 1003 
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Misbranding or mislabeling—Continued. 


As to—Continued. Page 
DMiguesnacune;Or Status Ob DTOGUCE sae. ek oe Be 803 
WON Oe Se Re SE ee eo eee a 803 


Misleading practices. See, in general, Unfair methods of competition, ete. 
Misrepresenting business status, advantages or connections: 


As to— 
GSNPUNG RIDE Ere AT Pi ee a ee ee Pes ae 1347 
AC RORCCLI OS SeeeO REN rex at else Reece Bo Rais > 8 oe yop 8 deed foe he 599 
Correspondence school being university________________________ 1286 
Dealer being— 
(COGPE EAT Ve ASSOC TON aia hs an tN EA ee 1224 
ps STSs corre eh Ve a Se Re ee eS A eee Oe eee ee 820 
BTSs (oy Ske Le ee Se ee ES or eens ee eee ee 25 
EPR eee ie eee ee ee eer) eat eee 615, 820, 912 
Dealer owning or operating— 
Hsatiera COTO a5 isn ssers in See ee SS et tert ee 1047, 1154 
ET a gS aay eg = Sere pt her 105 
PITEC hy MERI PSAWAN SB Sn At ores eee eee 5 geese Dae tet ie 1347 
Daemesisze company 28 spnejemies =5 = 25-228 ~ ft te Pt Sai 298 
HOreiet OMiCes. OY: DTARCHCS: _2 tose 2-5 peepee eet es 124, 298 
ZOVEUNINGHC PONTE A eis a ena Fy 8G epee oh eB teeter oe ee 199 
COD PELEN ET (egal it A set eg ae a a a ee AaB on 760 
iVORE TOD == = Sante Pete Eo Ei Beg me rh case fe neo ge a as Spe 599, 697 
MALO OL ULOAUCE OUATYSINCSS< .- --  e  ee 697 
Operations as gayertisme or promotional _.....t24.-3 =... =. 1205 
Personnel or salesmen— 
APPMTESSeS A.) bed oe ee eee ee 599 
OSE AB ONY eo ee Se oe 1224 
EE SS ees ee ee nk re ae ge ee ee ee a 599 
Piero. DU SIONS a ee Spee i I ee ke 199 
Rectifier being— 
Highier+2 +3. __. ee ee rf eo boleh erfevenyAurec dt 
435, 500, 539, 549, 554, 567, 575, 586, 591, 622, 630, 638, 1300, 1358 
ORATOR ECTS Spe oege eM cerges 8 ne ee Te es eh era = 199, 1163 
SPOULALUAIINCHTOUS = = ee ee eee 387, 642 
ei ee ee ee eee 599 
SOS ih oi) eo a eee ee eS 1091, 1347 
Misrepresenting prices. See also Offering deceptive, etc. 
LN 
nomnib accua Wy, ChAleed Sees ss eee Se Ea ee 1347 
Exaggerated fictitious as regular__--+-------------+---------- 955 
Regular as special, introductory or limited__-_._-__----------- 599, 697 
Misrepresenting product, service or offering: 
(See also, in general, Unfair methods of competition.) 
As to— 
MOST DOS NOTE es eee gee oh eh ee 599, 820, 858 
Nature of— 
Wein hyegetiy ke Stn ee ee ers 955 


Ready-made as made to individual order or measure- 599, 820 
PESOS OO Beep a a ee A 955 
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Misrepresenting product, service or offering—Continued. 


As to—Continued., Page 
Non-standard: disadyvallaces: 22. eee ms mee eee ee eee 955 
Old_being-revised. and up to date-__-___-_-___ 404 
Qualities, properties or results__--______--____-____-_-== 599, 820, 955 
Quality... So a es ee ee ee 599, 820 
Service cOr (Ad MUSEROCN te ns ee ee 599 
RAS = ee a a ep RE nee Sp ee Et 955 

Names, using unfairly, in general. See Assuming or using, etce.; and, in 
general, Unfair methods of competition, ete. 

Nature of manufacture of product, misrepresenting. See Advertising 
falsely, etc.; Misbranding or mislabeling; Using misleading trade 
name, ete. 

Nature of product, misrepresenting as to. See Advertising falsely, etc. ; 
Misbranding or mislabeling. 

New, offering old product falsely as. See Misrepresenting product, ete. 

Non-standard disadvantages of product, misrepresenting as to. See 
Misrepresenting product, etc. 

Nurses, claiming indorsement or approval of, falsely or misleadingly. See 
Advertising falsely, etc.; Claiming or using, ete. 

Offering deceptive inducements to purchase: 

(See also, in general, Unfair methods of competition. ) 

Through— 

Representing or offering, falsely or misleadingly— 
Free— 

Products=— = Bio pnras _| 1G SAR ak Bk Se eee 599 
On pretext. lucky draw == eee 955 

Price of which included in charge otherwise 

demanded— 

On pretext special standing, recommendation 
oP other wis@.->—-—--. ee ee ae 404 
DErviCet. We - se a ee ee 2 eee 1205, 1347 
GUaATANtCCS 3) te. ewe on Pr 64, 145, 803, 848, 989, 1013 


Regular prices as special, introductory, or limited offers__ 599, 697 
Samples, orders or offers not conformed to____ 599, 820, 1091, 1205 


Specia]- off @i9 wn= ener nn ne 2 OE 1063 
Special prices or discounts— 
On pretext— 
Lueky ‘draws Socio) Osh) S94 > arr See 955 
Special, considerations, plans. ete =e 955 
Terms and conditions, in general______________.____ 1205, 1847 
Additional charges later demanded_________..__.___ 955 
Discount=f£0r ash 20. 210300 Nese ee eee 599 
Inspection privilecé Sa SO Soi se Dee Baoan 820 
Instalment payment privalere: 210) ee Se ee 599 
SESW. Oush OBNONLO ie ae pee) 599 
Undertakings;.in-.general.~- 2 <= 599, 1205 


Official government ratings or tests. See Advertising falsely, etc.; Claim- 
ing or using, ete. 


Qld product as revised and up-to-date, See Misrepresenting product, ete. 
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Opportunities in product or service, misrepresenting. See Advertising 
falsely, ete. 

Orders, taking and filling, not conforming to samples and swatches. See 
Offering deceptive, ete. 

Origin or source of product. See Advertising falsely, etc.; Misrepresent- 
ing business status, ete.; Misbranding or mislabeling. 

Passing off. See Simulating; and, in general, Unfair methods of com- 
petition, ete. 

Patent product, using, concertedly, licensing contract covering to restrain 
trade. See Combining or conspiring. 

Patronage, withdrawal of, threatening, to control retail distribution and 
practice. See Coercing and intimidating; Combining or conspiring. 

Performance guarantees, agreeing on uniform. See Combining or 
conspiring. 

Pharmacopoeia, United States, claiming compliance with, falsely. See 
Advertising falsely, ete. 

Physical or scientific facts, misrepresenting as to. See Advertising 
falsely, etc. 

Piracy, design or style, combining to eliminate. See Boycotting; Coercing 
and intimidating; Combining or conspiring; Cutting off competitors’, 
ete.; Cutting off customers’, etc. 

Place or orgin of product, misrepresenting. See Advertising falsely, ete. ; 
Misbranding or mislabeling. 

Price cutters: 

Cutting off supplies of and disciplining. See Combining or conspir- 
ing; Maintaining resale prices. 

Refusing to sell to, to fix and maintain prices. See Combining or 
conspiring ; Maintaining resale prices. 

Price lists: 

Adopting and using price lists of others as own, to fix prices. See 
Combining or Conspiring. 

Requiring sale by, to fix and maintain prices. See Combining or 
conspiring ; Maintaining resale prices. 

Prices: 

Combining to fix and control. See Combining or conspiring. 
Misrepresenting. See Advertising falsely, ete.; Misrepresenting 
prices; Offering deceptive, ete. 

Price sheets, adopting others’ as own, to fix uniform prices. See Com- 
bining or conspiring. 

Prizes or awards, misrepresenting as to. See Misbranding or mislabeling. 

Properties of product, misrepresenting. See Advertising falsely, ete. ; 
Misbranding or mislabeling; Using misleading trade name, etc. 

Qualifications, special, of seller. See Advertising falsely, etc.; Misrep- 
resenting business status, ete. 

Qualities of product, misrepresenting. See Advertising falsely, ete. ; 
Misbranding or mislabeling; Misrepresenting product, etc. ; Using mis- 
leading trade name, ete. 

Quality of product, misrepresenting as to. See Advertising falsely, ete. ; 
Misbranding or mislabeling; Misrepresenting product, etc.; Using mis- 
leading trade name, ete. 
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Racketeers, characterizing competitors falsely as. See Advertising 
falsely, ete.; Disparaging, etc. 

Ratings, official, misrepresenting as to. See Advertising falsely, ete. ; 
Claiming or using, etc. 

Ready made, misrepresenting as made to order. See Misrepresenting 
product, ete. 

Real estate dealers, combining to eliminate direct selling to. See Combin- 
ing or conspiring. 

Rectifier, falsely claiming to be distiller. See Advertising falsely, ete. ; 
Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting 
business status, ete. 

Refusal to sell, to fix and maintain prices. See Combining or con- 
spiring; Maintaining resale prices. 

Representatives, securing falsely or misleadingly. See Advertising falsely, 
ete.; Securing agents, ete. 

Resale price maintenance. See Maintaining resale prices. 

Resale prices, combining or conspiring to fix. See Combining or conspir- 
ing; Maintaining resale prices. 

Results of product, misrepresenting. See Advertising falsely, etc.; Mis- 
branding or mislabeling; Using misleading trade name, etc. 

Retail distribution and practice, combining to control. See Combining 
or conspiring. 

Revised, offering old product falsely as. See Misrepresenting product, ete. 

Safety of product, misrepresenting as to. See Advertising falsely, ete. 

Sales floor, combining to eliminate going on retailers’. See Combining or 
conspiring. 

Salesmen, addresses or names of, misrepresenting. See Misrepresenting 
business status, ete. 

Sales promotion schemes, misrepresenting as to. See Advertising falsely, 
ete. 

Samples, taking and filling orders not conforming to. See Offering decep- 
tive, ete. 

Scientific or other relevant facts, misrepresenting as to. See Advertising 
falsely, ete. 

Securing agents or representatives falsely or misleadingly : 


Through misrepresenting— Page 
Harnings- or “profits 2 = Se le ee 1168, 1175 
Operations of seller as advertising or promotional______________ 1205 
Oppottunitiesin* product) or services _- = ae 1163 
Success; se, Orastandingyok reductase ee side eee 1163 
Mermsyand: Condition gs ees he oe eee 1205 


Service, misrepresenting as to. See Advertising falsely, ete.; Misrepre- 
senting product, ete. 


Simulating: 
Trade name, of competitors licens Or cg Sa ee ep ee ee ee 760 
Trade names or marks of competitor... ae 530, 760, 1101, 1810 


Source or origin of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting business 
status, etc.; Using misleading trade names, ete. 

Sources of supply, cutting off competitors’, to control and limit channels 
of distribution. See Boycotting; Combining or conspiring; Cutting off, 
ete. 


INDEX 
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Sponsor of product, misrepresenting as to. See Advertising falsely, ete. ; 
Misbranding or mislabeling; Using misleading trade name, ete. 

Standards, government, claiming compliance falsely or misleadingly. See 
Advertising falsely, ete. 

Standing of business, misrepresenting. _See Advertising falsely, ete.; 
Misrepresenting business status, ete. 

Standing of product, misrepresenting. See Advertising falsely, ete. 

Style piracy, combining to eliminate. See Boycotting; Coercing and in- 
timidating; Combining or conspiring; Cutting off competitors’, ete.; 
Cutting off customers’, ete. 

Success of product, misrepresenting. See Advertising falsely, etc. 

Swatches or samples, taking and filling orders not conforming to. See 
Offering deceptive, ete. 

Symbols: 

Misrepresenting as to prizes or awards through. See Misbranding 
or mislabeling. 

Misrepresenting source or origin of product through. See Advertis- 
ing falsely, ete.; Misbranding or mislabeling. 

Tailor, representing self falsely as. See Misrepresenting business status, 
ete. 

Terms and conditions: 

Adopting and fixing uniform. See Combining or conspiring. 
Misrepresenting. See Advertising falsely, etc. ; Offering deceptive, ete. ; 
Securing agents, ete. 

Testimonials or indorsements, claiming or using, falsely or misleadingly. 
See Advertising falsely, etc.; Claiming or uSing, ete. 

Tests, government, claiming falsely. See Advertising falsely, ete.; Claim- 
ing or using, etc. 

Threatening. See Coercing and intimidating; Combining or conspiring. 

Trade areas, combining to limit manufacturers’ and wholesalers’ sales to, 
to such areas’ retailers. See Combining or conspiring. 

Trade mark registration, claiming falsely. See Advertising falsely, etc. 

Trade name, assuming or using misleading. See Assuming or using, etc. ; 
Misbranding or mislabeling; Misrepresenting business status, etc. 

Trade name or mark, misrepresenting as to. See Advertising falsely, 
etc.; Appropriating trade name, etc.; Simulating; Using misleading 
trade name, etc. 

Two for one, offering falsely or misleadingly. See Offering deceptive, etc. 

Undertakings, offering falsely or misleadingly. See Offering deceptive, 
ete. 

Unfair methods of competition condemned in this volume. See— 

Advertising falsely or misleadingly. 

Aiding, assisting, or abetting misrepresentation and deception. 
Appropriating trade name or mark of competitor. 

Assuming or using misleading trade or corporate name. 

Boycotting. 

Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 

Combining or conspiring. 

Cutting off competitors’ access to customers or markets. 
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Unfair methods of competition condemned in this yolume. See—Continued. 
Cutting off competitor's sources of Supply. 
Cutting off customers’ sources of supply. 
Cutting off supplies of price cutters. 
Disparaging or misrepresenting competitors or their products. 
Enforcing payments wrongfully. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 
Maintaining resale prices. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages, or connections. 
Misrepresenting prices. 
Misrepresenting product, service, or offering. 
Offering deceptive inducements to purchase. 
Securing agents or representatives falsely or misleadingly. 
Simulating. 
Using lottery scheme in merchandising. 
Using misleading trade name, mark, or brand. 
Unique nature or status, misrepresenting as to. See Advertising falsely, 
ete. 
United States Pharmacopoeia, claiming compliance with, falsely. See 
Advertising falsely, ete. 
Up-to-date, offering old product falsely as. See Misrepresenting product, 
ete. 
Use of product, misrepresenting. See Advertising falsely, etc. Page 
Using lottery scheme in: merchandising Sa ee ee eee 13, 178, 
217, 245, 253, 268, 343, 426, 687, 696, 778, 787, 1038, 1045, 1205 
Using misleading trade name, mark, or brand: 


As to— 
Composition@oL product: 22=e eee eam seme ee ee 654, 760, 858, 1870 
Indorsements or approval of famous concerns________________ 1101 
Bicenseirights*Ormstatusie. - See et ee eee eee ee 760 
Ticensors OF SponsONse. 5-8 - SU 1s Meee ee ee eee ee 1101, 1310 
Nature of— 
Manutacture® of producti ae. eae eeeeee see eee 42 
Products Use Se Due iA St abe Sane (22 
Qualities spropertless OL Leg tee ee eee 42, 722, 753 
Quality Sart ee ee APLC VADER ah ee 760 
Source or origin of product— 
TACOS 0 Pe a ee ee ee ee el 530 
Maker. _ SSS re Sixt) oie Seeaebeliiwy - et ie 530, 760, 1101, 1310 
Places ta ee ea ee ea ee 654, 1870 


Warranties. See Guarantees. 

“White lists,” circulating, of co-operating concerns, to control and limit 
channels of distribution. See Combining or conspiring. 

Wholesalers, combining to control direct selling by. See Combining or 
conspiring. 

Withdrawal of patronage, threatening, to control retail distribution and 
practice. See Coercing and intimidating; Combining or conspiring. 
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Advertising falsely or misleadingly: 


As to— 

Agents or representatives— Page 
Deglersassistancess ma se ee Ao earns. La wiley sane 1555 
Hea eS Or PLOULs 65 sees eevee wre Feu eS 84 os 1470 (01575) , 

1475, 1487 (01602), 1506, 1517 (01656), 1555, 1564 (01730, 
(01733), 1581 (01758), 1586 (01770) 
Opportunities... 1517 (01656), 1538 (01684), 1581 (01758) 

Ailments, symptoms or treatments generally_____________--______ 1480, 

1470 (01576), 1481 (01598), 1485 (01597), 1490 (01608), 1491 
(01611, 01612), 1495, 1496, 1499 (01625), 1502 (01631), 1503, 
1504, 1512 (01649), 1513 (01651), 1514 (01652), 1519, 1522, 1531, 
1538 (01685), 1539 (01686), 1541 (01690), 1545 (01698), 1546, 
1554 (01714), 1565 (01734, 01735), 1566 (017387), 1572, 1575 
(01748, 01749), 1576 (01751), 1578 (01754), 1583, 1589 

Award for ancdalss <9) amaees — 28: 2 Ae rea Ser er os 1424 (1920) 
STOR hs Gepicti ons o2 ce ee oees eh eS Es 1424 (1920) 

Business status, advantages or connections— 

Branches St: ame, 2 aie 5 | em A Pe _--. 1445 (1954) 
Cooperative method or technique____---____________ 1511 (01645) 
Correspondence school being— 
AESOCTAL On OF “pul set) et. ater se el 1499 (01624) 
Golleee2 me ree Maia nes yaa ee as 1407 (1884) 
Institute or cooperative organization____________ 1421 (1916) 
Customer associate: relations. 222) 2h ee 1511 (01645) 
SS ISEEMIGDON (Seto aoe See ee ee SE ge, BO 1473 (01579) 
Dealer being— 
TA PONLet sae se ase se eA OT Bd, hes 1473 (91579) 
Manntaccurer ss see. tes ee) ts ee eee a 1406, 


1408, 1425 (1923), 1480, 1445 (1954), 1446 (1956), 1455 

(1968) , 1457 (1972) , 1458 (1974), 1479 (01591), 1507 (01639), 

1510 (01644), 1526 (01671), 1544 (01696), 1553, 1589 
Dealer owning or operating— 


ACCOR Yen ee ee eee ek ee 1406, 1408, 1482 

By depietionss = - 222 a 1445 (1954), 1446 (1956) 

WAV OTATOTICS = fn oe Se ee ese aeoe 1482, 1467, 1507 

(01638, 01639), 1544 (01696), 1577 (01753), 1586 (01770) 

Phat eee ee 2 hes 581 Pooks ht eee Pee ose 1457 (1972) 

iD VesCGDiGHOMS ea Se aa eee ee ee 1458 (1974) 

SDirech co yOu SeluN === seen e ans 1425 (1923), 1446 (1956) 

Worercue placer OLmbusiNess see = see nes eee eee 1422 (1918) 

TEE SUOL oe ee ee ah 1445 (1954) 

GTI Ck hye eee ee ee ee aero _. 1447 (1958) 
Individual being— 

BS Ie CATCL eee tee ee eee eee oe eee 1528 

HROCALIONMOL Seller =) eae) ewes 2 es Bee assess oe 1415 (1904) 


1 Page references to stipulations of the special board are indicated by italicized page 
references. Such stipulations are also distinguished by figure ‘0” preceding the serial 
number of the stipulation, e. g., “01,” “02,” ete. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. Page 
Nature.of* busiiess=.=--2=2-__ = ee 1479 (01591) 
Personnel, staff or associates_______---- 1407 (1884), 1554 (01714) 

EXP CEG REVS OMY es ee L475 

Representatives / abroad == 1499 (01624) 
Plants or plants 1410 (1890), 1442 (1948) 
Prices *paidil see. Se ee See to. ht 1487 (01603) 
Producer owning or operating— 

Daborstorys:: 22s. Sie eee eee 1412 (1897) 
Savings ees Sree Ih) Ae ee 1446 (1956) 
Seller being— 

Employer or prospective employer___------_----_- 1421 (1916) 


1457 (1971), 1539 (01687), 1550 (01707) 
Sales agent for, or prospective buyer from, cus- 


tomers. 24. Bele Oe = ee eee Aer 1499 (01624) 

Size\or extent. === 1445 (1954), 1446 (1956), 1487 (01603) 
Special qualifications___ 1440 (1946), 1508, 1519, 1528, 1566 (01737) 
Sto¢k2 232-3 5 a pee a - ee eee 1491 (01612) 
Success or standing * 4s ae eS ee 1445 (1954) 
Time in business__ 1442 (1948), 1445 (1954), 1446 (1956) , 1462 (1981) 
Unique nature, status, situation or advantages________ 1413 (1899), 
1446 (1956), 1511 (01645), 1531, 1564 (01733) 

“Certificates Of merit’ = oss ee See ee ae 1459 (1977) 
Competitors*or their products] = eS 1407 (1885), 
1430, 1481 (01593), 1495, 1563 (01729), 1568 (01741), 1583 
Composition Of products. = ee 1408, 


1412 (1897), 1413 (1898), 1420 (1914), 1421 (1915), 1422 (1918), 
1427 (1926), 1430, 1434, 1436, 1437 (1939), 1488 (1941), 1489 (1948, 
1944), 1442 (1949), 1443 (1950), 1447 (1957), 1451, 1452 (1962), 
1453 (1968, 1964), 1454 (1965, 1966), 1458 (1974), 1460 (1979), 1462 
(1982), 1463 (1984), 1464 (1985, 1986), 1465 (1988), 1466 (19990, 
1991, 1992), 7470 (01576), 1477 (01586, 01587), 1478 (01589), 1481 
(01593), 1483, 1490 (01609), 1491 (01611), 1494 (01617), 1496, 1498 
(01623), 1499 (01625), 1506, 1507 (01639), 1520, 1539 (01686), 
1540, 1545 (01697), 1546, 1548 (01702), 1551 (01709), 1557 (01718), 
1560 (01724), 1561 (01726), 1562, 1565 (01734), 1568 (01741), 
1572, 1573 (01746), 1576 (01751), 1579, 1582 (01761, 01762), 
1587 (01772), 1589 


“Direct to you” prices (See also, supra, Business status, ete.)____ 1430 
Domestic product being imported______________ ee 1412 (1897), 
1422 (1918), 1454 (1965, 1966) 

Through foreign depictions, etc. = ss- 4) Fae eee 1448 (1951) 
DDE A ONES ee Sp eee 1470 (01575), 1475, 1487 (01602), 1506, 1511 (01645), 


1517 (01656), 1528, 1536 (01681), 1539 (01687), 1543, 1547, 1550 
(01707) , 1555, 1564 (01730, 01783) , 1580, 1581 (01758), 1586 (01770) 
Foreign product as domestice— 
Throush letters “UO. So Aye ee ee rr Epes ae ee 1419 (1911) 
Hree products == 2-2 1440 (1945), 1452 (1962), 1463 (1983), 1498 
(01622), 1506, 1512 (01647), 1531, 1536 (01681), 1543, 1564 (01733) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Government— Fage 
CEQnMECIOME. -< saeaess Wate tn pete eT iy el grt, buettaestl 1440 (1946) 
Indorsemenf or approval_o=—_ =... 2 1415 (1908), 1445 (1953) 
Pourchaservennses = treet ee eee 1480, 1530 (01675) 

Guarantees, refunds or reimbursements_______ 1407 (1884), 1427 (1926), 


1430, 1431, 1477 (01586), 1499 (01624, 01625), 1504, 1511 (01645), 
1513 (01651), 1514 (01652), 1525 (01668), 1537 (01683), 1542 
(01691), 1544 (01695), 1547, 1553, 1556 (01717), 1560 (01724), 
1573 (01745), 1584 (01764) 

History of product___-1425 (1922), 1430, 1485, 1448 (1951), 1463 (1984), 
1470 (01574), 1475, 1477 (01586), 1479 (01591), 1490 (01608), 
1492 (01613), 1495, 1498 (01621), 1501 (01628), 1504 (01636), 
1507 (016388, 01639), 1509 (01642), 1511 (01646), 1573 (01651), 
1514 (01652), 1525 (01667), 1526 (01670), 1530 (01675), 1531, 
1534, 1537 (01682), 1545 (01697), 1547, 1549 (01705), 1551 
(01709), 1557 (01719), 1566 (01737), 1568 (01741), 1575 (01749), 
1580, 1583, 1586 (01770), 1588 


COUT Meee Bon as oe ot AE eT Te ee ee ce 1485 

Fndividint atiention: <2. > 20 9) ee ee 1544 (01696), 1551 (01710) 

Indorsements or approval— 
CAsriiritias.: ete hy > fees oh Sts BE ee eee 1582 (01762) 
6 WESC) cy Soe ae Os 1551 (01709), 1554 (01714) 
Ere CT ets ove bec 82 Dee ee ees ip oe eae 1480 
irenchr Society of Giyfienes 2h) ss!220 oe ee oe a 1473 (01579) 
eves: SEN Etl =) ft oe es Se eee ae Roe ee Cas 1415, (18908), 1480, 1445 (1953) 
ERGs ees a SA ta ee a ee Be eet ee ss ee 1430 
MenicaVanuthorities or profession... 9222 ee ke 1480, 


1451, 1470 (01576), 1483, 1494 (01616), 1496, 1502 (01681), 
1513 (01651), 1517 (01655), 1566 (01737), 1575 (01749), 1584 
(01764), 1584 (01765) 


Phasuacenticaltiaporaroriess. <2 Sees) aie a eee 2 ee L495 
3g (2506 Fs Ree ee ee ee LI 2 OO 2s Oe a 1473 (01579) 
PCHOTIE UTA rans) einen) 2 SOMERS ee Seer LE es. eS 1588 
Stavernd sereen stars. 2-2 eek 1525 (01667), 1537 (01682) 
MaGusmint Sener alee s+. 320 2h Se ee see. Se 1530 (01675) 
RieeMeaiedicnlicotps 26 aees t Se ee 2 ee 1530 (01675) 
NEC SOT EG C1 1h tee eee, See Dd Men aeess ehe Se eh ope eee 1463 (1984) 
Wormers Healthakederation [es * 2.5 sees ae 1473 (01579) 
Jobs or employment__-----~-~ 1457 (1971), 15389 (01687), 1550 (01707) 
AaiwenC Gli ALCO meets meee ee ee ee eee L547 
Precast pine ee ne ee ee 1542 (01693) 
WGtherymeMeL ean Oi sin aes ee ee eee L547 
Nature of— 
Manntactureron product oils epee see ls ae 1443, (1951), 
1472 (01577), 1503, 1507 (01639), 1537 (01682), 1573 (01746) 
IBEOGUcieSeiyicesGrt Ol ering ess aeons fees Se 1407 


1410 (1892), 1412 (1895), 1413 (1898), 1414 (1900), 1480, 14384, 
1440 (1946), 1451, 1452 (1962), 1460 (1979), 1463 (1983, 1984), 
1467, 1473 (01579), 1475, 1477 (01585, 01587), 1478 (01589), 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Nature of—Continved. 

Product service or offerine—Continued. Page 
1479 (Q1590), 2483, 1486 (01600), 1492 (01614), 1494 (01616, 
O1GI7). 7496. 2498 (01621), 2567 (01628), 1503, 1508, 1509 
(01641), 2572 (2648S). 1573 (01651). 15175, 1521 (01660), 1526 
(O1671), 7536 (0167S), 1537. 1535 (OLBTS). 1547, 1549 (01705). 
1550 (O17OT). 2557 (01710), 1552, 1553, 1567 (01725), 1563 
(Q1729), 756$ (Q1T32). 1566 (OLTST), 1570, 1572, 1575 (OTS), 

IST? (OLTS2). 1588, 1582 (OLTSO). I5S3, 1586 (01TE9), 1589 
Old, er second-hand preducts as new___ Supe: te vo SETE, (GARI) 
Opportunities or possibilities in product or service___._...____--_._ 1406 
(1S84), 1421 (1916). 1449 (1946). 1457 (1971). 1599 (01624). 
7510 (O16#). 1527 (01645). 1577 (01656). 1526 (01669, 01670), 
15386 (@1651), 1538 (01684). 1539 (01687). 1548. 1580. 1581 


(Q1TS8) 
Patent aishis. oS ee ae (ae) 
Prigesee 22 et Ss SS ee eee 


1410 (18981), 1415 (29), 1435 (1928). 1490. 1485, 14555 (1967). 
1460 (1879). 1461, 1468 (1988). 258T (01608). 7568. 1517 (01645), 
A517 (Q166), 1526 (01670). 7537, 1536 (ME81). 1537 (01682), 
3543, 1339, 1366 (Q1725). 156} (01733). 1567 (01738) 


“Divert to jee"... ee ee eee 
rie eunlests 2-2 es ee ee ee 


Qualities, properties, or results of preduet. service or offering. ___-—« 1405 
1406, 1407 (3SS£). 1410 (1891). 1412 (4896. 1997). 1418 (s9s), 
1414 (1901), 1476 (1905, 1906). 1417 (1909). 1420 (4914), 1422 
(1917), 12238, 125 (GS. 193). 1496 (935). 1430, 1482. 1451, 
1455 (2964), 3455 (1967), 1458 (1973). 1459 (1977). 1460 (1979), 
1463 (A984), 1467, 2469, 1:70 (O1ST+4 1576). 2472 (01577. 1578). 
1473 (579, O15S0). 2474 (QI5S]1, 1582. 01583). 1475, 1477 
(QUSSS, GSS GIST). 27S (MISSS. O15S9). 72479 (01590, 01591), 
1430, 1587 (M598. OSS). 1483. L484. 1485 (01597, 0159S), 1486 
(01599, G1e00). ZEST (C1601. 1602. 01608). 2488 (01604, 01605), 
7589 (O1G0GR, CIGDT). 1496 (0160S. 02609). 7497 (01610, 01611, 
QUIZ), 2492 (OLGIS, OLELL). 21493, 1495 (1616, O1617), 1495, 
T4%, 197, 19S (Moz. VE). 1499 (01625), 1500, 1501 (01627, 
OLEZS), 1362 (OIE, G60, 01651). 1968. 1505. 1505 (01634, 
OHSS, O15). I50T (OLESS, 01699). 1568. 1509 (01641, 01642), 
310 (OMG, OUGSS). T5722 (O1ES6). 1572 (ELT. 01648, 01649). 
31S (C10, 1051). 1574 (01652, 01653). 1515. 1517 (01655, 
W1GIG), 1529, 1528, 1527 (O1659, G1EHO, O1GKL). 1522, 1523 (01663, 
VIG). 192), 1525 (O68, C1667, O1G6S). 1526 (01671), 1529, 
1530 (Q16T4, @1675), 1531, 1334, 1535 (@16TS, O16T9). 1536 (01680, 
QIGS1), IS3T (MESS). 538 (G16S4, O1685). 1539 (01686), 15450, 
T3541 (QHGSA LEI). 1592 (O1GMI. O1692, O1693), 1543, 1544 
(Q1@S, O16). 1545 (O1GIT, GIES. 01699). 1546. 1557. 1558 
(Q1TO2, OLTNS). 15499 (OITO4 O1705), 1550 (01706. 01708), 1551 
(ORWA, Q1710). 1552. 13553. 1554 (O1TI4). 1555. 1556 (01716, 
GQIT1T), 2557 (0171S OITI9). 1558 (OITA, 01721), 1559. 1560 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Qualities, properties, or results of product, service or offering— 
Continued. Page 
(01723, 01724), 1561 (01725, 01726), 1562, 1563 (01728, 01729), 
1564 (01731, 01782), 1565 (01734, 01735), 1566 (01736, 01737), 
1567 (01788, 01739), 1568 (01740, 01741), 1569, 1570, 1572, 1573 
(01745, 01746), 1574, 1575 (01748, 01749), 1576 (01750, 01751), 
1577 (01752, 01753), 1578 (01754, 01755), 1579, 1580, 1581 (01759), 
1582 (01760, 01761, 01762), 1584 (01764, 01765, 01766), 1585 
(01767, 01768), 1586 (01769), 1587 (01771, 01772), 1588, 1589, 


1590 
Through ‘before and after’ depictions_______.-_-____ 1455 (1967) 
Saal ty eOia Dr OOu Cie sere re oS Pl ee ee So ee ee ee 1409 


(1888), 1481, 1482, 1448 (1951), 1451, 1463 (1984), 1477 (01587), 
1494 (01617), 1496 

eT ae een ee ee ee eae 2 en ieee 1407 (1884) 

SUE MRO Ee Ot Rt Py ee Oe ee ee OS ee 1416 
(1905), 1417 (1909), 1426 (1925), 1467, 1479 (01590), 1483, 1487 
(01601), 7490 (01609), 7497 (01612), 1494 (01616), 1495, 1501 
(01627), 1505 (01634), 1517 (01655), 1523 (01664), 1526 (01671), 
1530 (01674, 01675), 1539 (01686), 1550 (01708), 1557 (01718), 
1558 (01721), 1561 (01726), 1562, 1569, 1572, 1575 (01748), 1582 
(01760), 1583, 1586 (01769) 

Beientiicaoer PelerAnTeriClss! alee wh Pe Pat ye ee 1480, 
1440 (1946), 1442 (1948), 14438 (1951), 1470 (01576), 1472 
(01577), 1481 (01593), 1485 (01597), 1487 (01603), 1490 (01608), 
1491 (01611, 01612), 1495, 1496, 1498 (01623), 1499 (01625), 
1502 (01631), 1503, 1504, 1508, 1511 (01645), 1512 (01649), 1513 
(01651), 1514 (01652), 1519, 1522, 1523 (01664), 1530 (01674, 
01675), 1531, 1536 (01681), 1538 (01685), 1589 (01686, 01687), 
1541 (01690), 1545 (01697, 01698, 01699), 1546, 1551 (01710), 
1552, 1554 (01714), 1557 (01719), 1559, 1560 (01723), 15638 
(01729), 1565 (01784, 01735), 1566 (01737), 1567 (01739), 1570, 
1572, 1575 (01748, 01749), 1576 (01751), 1578 (01754), 1582 
(01762), 1583, 1587 (01771), 1588 


Soiantvene = ele eee ae 1407 (1884), 1481, 1435, 1440 (1946) 
Source or origin of product— 
NAR OT ee eee eee ee 1443 (1951), 1447 (1958), 1515 
TEE ar 9 corer ae ee ee se eee 1419 


(1911), 1422 (1918), 1443 (1951), 1454 (1965, 1966), 1507 
(01639), 1525 (01667), 1537 (01682), 1558 (01721), 1570 
Secale Obs limited pOmer sas. =e ae ees Se See a= 1407 
(1884), 1421 (1916), 1425 (1923), 1435, 1452 (1962), 1460 (1979), 
1477 + (01587), 1481 (01594), 1503, 1517 (01656), 1526 (01670), 
1528, 1531, 1558 (01721), 1561 (01726), 1567 (01738) 

Sion td SexCONLOrmMAN Ce = eee ee ee eh oss Fee eee 1431 

Success, use or standing of product or offering_____-_-------_- 1407 
(1885), 1415 (1903), 14380, 1440 (1946), 1459 (1975), 1469, 1472 
(01578), 1474 (01582), 1481 (01594), 1485 (01597, 01598), 1491 
(01612), 1495, 1496, 1498 (01622), 1499 (01625), 1503, 1513 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Success, use or standing of product or offering—Continued. Page 
(01651), 1515, 1517 (01655, 01656), 1525 (01667, 01668), 1530 
(01675), 1531, 1536 (01681), 1544 (01695), 1554 (01714), 1555, 
1556 (01717), 1561 (01726), 1577 (01752, 01753), 1582 (01760, 
01762), 1583, 1585 (01768) 

Terms and conditions__ 1407 (1884), 1435, 17470 (01575), 1511 (01645) 

Testimonials. ees Le ee eee ee 1458 
(1974), 1462 (1981), 1469, 1481 (01594), 1486 (01600), 1491 
(01612), 1504, 1524, 1529, 1535 (01678), 1569, 1577 (01753), 1582 
(01762), 1587 (01772) 


Tests, in, general 32S ee 1407 (1885), 1459 (1977), 1463 (1984) 
Doctohiee eeeBeeeS ee ee ener es Seemmere AL.) BY Les 2 1488 (01605) 
PublieiomMemls .2Gbs 220 ee ee ee 1477 (01585) 

Trade ‘certificatesss..2 342. ee ee 1425 (1923) 

PWV O- ROT ONG ante ioe Ce ee 1410 (1891) 

Undertakings, in, general. 2. Se eee ee 1407 


(1884), 1485, 1440 (1946), 1487 (01603), 1505 (01635), 1508, 1510 
(01648), 1511 (01645), 1519, 1526 (01670), 1539 (01687), 1543 

Uniquei nature or-statuse lo = . a eee ee 1416 
(1906) , 1428, 1480, 1470 (01576), 1472 (01578), 1475, 1477 (01586), 
1481 (01594), 1483, 1486 (01599), 1487 (01602), 1490 (01608), 
1492 (01618), 1493, 1495, 1497, 1498 (01628), 1500, 1501 (01628), 
1509 (01641), 1513 (01651), 1575, 1517 (01655, 01656), 1523 
(01664), 1531, 1535 (01679), 1536 (01681), 1538 (01685), 1543, 
1547, 1549 (01704), 1551 (01709, 01710), 1552, 1553, 1560 (01724), 
1566 (01737), 1570, 1572, 1573 (01745), 1575 (01749), 1582 
(01760, 01762), 1583 : 


Value of product or offering. === + eer TS cece LE 1425 (1923) 
Appropriating trade name or mark: 
Competitors. es eee ee 1487 (1940), 1449, 1456 (1970) 
Well-m own concern ac) 3. 6) 18) - Re as Pe ee 1449, 1456 (1970) 
Assuming or using misleading trade or corporate name: 
As to— 
Composition. ofpproductizte 22st) Ae es eae 1460 (1979) 
Corporation: being “Sshclety |. 4 ©...) 24S Pee 1555 
Correspondence school being institute____._-_-___ 1421 (1916) 
Dealer being— 
AsSocIRtiOne =..2 3-850 - os B Se eee 1483 (1934) 
Iuiporters- 2h ets SE RE eee eee 1418 
Manufacturer______ 1406, 1458 (1974), 1510 (01644), 1544 (01696) 
Dealer owning or operating— 
Ractotyscs [ae tb. eee To CLE Ee eee 1406, 1432 
Laboratories 2.0 1008) fer tise Ae Gee eee 1482, 
1467, 1507 (01638), 1544 (01696), 1586 (01770) 
Tdentityatse at ge8 ee A eee 1447 (1958) 
Individual. being;“syndicate’2. Ie Salis oe eee, 1528 
Nature of— 
IBUSINGSS=2 Sk TRIES A Bie 4 Sr RE cas 1479 (01591) 
Product... S232, 1 Sobre. Bi aR ee eee 1414 (1900) 
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a ‘Suming or using misleading trade or corporate name—Continued, 


As to—Continued. Page 
Qualities, properties or results: of product... 1555 
Source or origin of product 

Fenestra A ee Se AB nt 1515 


Claiming or using indorsements or testimonials falsely or misleadingly : 
As to or from— 


PRUE RGT CLOG. a eeern eee Oe Re ee 1582 (01762) 
ROPEOAGENSERITE S50 ee a I nn el ote ae a 1430 
RRS. = pe a! 1551 (01709), 1554 (01714) 
Rrenehmmocety of Hyciene= = 2 tsk L473 (01579) 
Covernmionge ne... 2 et eae Fe 1415 (1903), 1430, 1445 (19538) 
EDGS DIE eer. Ss Ct ee ee eee ee 4 ee ee 14380 
Medical canneries (Or prolessione=se ses a8. = 8 © ye Ee 1430, 


1451, 1470 (01576), 1483, 1494 (01616), 1496, 1502 (01631), 1513 
(01651), 1517 (01655), 1566 (01737), 1575 (01749), 1584 (01764, 


01765) 
Bersons Connectrgmsginht=—— ee 1582 (01762) 
PRAPMaACeELICH] « (A NOGMOTIOS:. —- = Seen Sees ee Se L495 
EERE OO | 2 = eee. ee ee 1473 (01579) 
SCIEN ES ie 5 2 <a ee et eee 1583 
BiaeCamn SCTCCH Silke =o. -- = 5 ee 1625 (01667), 1537 (01682) 
BR eseareesmity = PONIOT | eee oe, Se ee re 1458 (1974), 


1462 (1981), 1469, 1481 (01594), 1486 (01600), 1491 (01612), 
1504, 1524, 1529, 1580 (01675), 1535 (01678), 1569, 1577 (01753), 
1587 (01772) 


Dipsmaeileiical Comers es ooo ee 1530 (01675) 
A BEOTIREEPTADS 1 ee = See eS 1463 (1984) 
Whomene-tlealth Wederapion— <2 -_->_--- = ears 1473 (01579) 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
Rana nar slanoine tOtmeals:— = 25.2 o et eee ee 1430 
Products— 
(DROS tL OT ene ae oe A a ee 1563 (01729), 1585 
Qualities, properties or results_____-__--____-- Se 407 (1885), 
1430, 1481 (01593), 1495, 1568 (01741), 1583 
Siitdia~ee ee... 5 ee ee oe. oo er ee 1480 


Enforcing payments wrongfully : 
Through— 


Claiming as innocent purchaser for value____-.-~-______ 1427 (1927) 
Maintaining resale prices: 
Through— 
AST COMenLaemuCriOOerstandings= 9 = 2. Be ee 1411 (1894) 
RViGmae Lei CUSTOMECTS: sone eter oe ee 1420 (1918) 
Misbranding or mislabeling : 
As to— 
AGS OF (UNCON eee SS Oke eee 1424 (1920) 
Awards OP eINCUA lS. 2 aoa ee see 1424 (1920), 1460 (1978) 
mirough depletions _—_— == 22+ eee 1424 (1920), 1463 (1984) 
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Misbownding or mishibeling— Continued, 
Ax to Continued, Page 
Composition of produet aieinaninn wiredimeotgeie: Jey 
Wy ChnO7, 108), 1420 C1980), 143% (1985), “1434, 1486, 1487 (1939), 
48S CUM, TIN2), 1480 (1M, 1044), 1442 (1049), 1443 (1950), 
W44G (1NK5), ttt (1NHT), 1462 (1961), 1458 (1968, 1964), 1454 
Linas, LOG), 1456 (1960), 1468 (1984), 1464 (1986), 
Denler being 


Tinporter = pate POE yin Ba nr iucimceonigellagees? > AKL 

Manutaetaurer . pe le po om 1419 (1912), 1465 (1987) 
Darter owning or operating: - 

Bactory ae Sat lg Dac er Pi 

Poreign laboratory... ne EE Lr Sa ge 1418 

Laboratory serenrertpentavelil bajegsssees aah naeelaanenenaet alam 1418, 1467 
Domestic produet being SEIT COs wn sich krerternirarnenpiesniene iain 1422 (1918), 

454 (1965, 1966), 1459 (1976) 

Through foreign depictions : SS pe Sa 
BULGSe HIVCS Gl PUM a ec cece cena 1422 (1918) 
Poreign product as domestic— 

a RCO os Aa errant aieeteern 1419 (1911), 1441 
History eh Raanees Pa cle mean De we a 2 1468 (1984) 
MB eS ec Sea lee ag Nid a 1449, 1456 (1970) 
CE OM Bh) Gena ah inchaeenpeaaltaeae ea rrinerl Rah WL 1415 (1904) 
Nature of— 

Manuractars of product.U ee 1426 (1924), 1451 

a ae nl SN De renee TaN Me 1483 (1935), 

Th, 438 (1942), 1440 (1945), 1451, 1463 (1984), 1467 
Fo GR 0 RR a Sy siya bette re BL 1455 (1968) 
Prices Sa RE nar SE peo em te ae la 1409 (1887, 1889), 


W411 (1S8S), 1414 (1902), 1415. (1904), 1451, 1455 (1967) 
Prizes ar awands— 


Tareugh denieons.. won ee 1418 

Qualities, properties or results of product ..-.--------__ 1412 (1896), 

TQS, 4S2, 1458 (1964), 1468 (1984), 1467, 7472 (01578) 

Qaality ef product._____- 1409 (1SS8S8), 1482, 1448 (1951), 1463 (1984) 

tS A ee ee aoa Ao EES OO Len. 1467 
SNourte or origin of product— 

TCI in Sorcerers Werner soe 1449, 1456 (1970) 

Afakers............ ee reas arent cae resis eee epee 1424 (1921), 

WAST (CANO), 1448 (1951), 1449, 1456 (1970), 1515 

eo a Se EOE NM St 1419 (1911), 

T4QQ CIS), 441, 1448 (1951), 1454 (1965, 1966), 1459 (1976) 

TUR iinin on kk aeinceencseneeees eee ee 1468 (1984) 

Walve Of plodetesn luc ccciccs 1409 (1887), 1415 (1904) 

Misrepresonting business status, advantages, or connections: 
AS }— 

BrOROIOS itn cincicnihdeon ns eae eee 1445 (1954) 

COAG a se creel ewannets Le (1526 (01671) 

Cooperative methods ar technique... 1511 (01645) 


Correspondence School being— 
Association or guild... a Pe Bo ER cent ete 1499 (01624) 
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Misrepresenting business status, advantages, or connections—Continued. 
As to—Continued. 


Correspondence school being—Continued. Page 
OTe re a ei ora eles ee Cee Lt ee Ma, che 2 OR Ree ee 1407 (1884) 
Institute or cooperative organization_______________— 1421 (1916) 

Customer associate relationsis2 8) ee See es 1511 (01645) 

Dealer being— 

ASSOC SOD eee tees eee SRE Ne ee ee 1433 (1984) 
ONO Ieee ee ne ee Rr, OF Sabi 1473 (01579) 
Tih erek eee 1418, 1473 (01579) 
Manufacturer______ 1406, 1408, 1419 (1912), 1425 (1923), 1430, 1482, 


1445 (1954), 1446 (1956), 1455 (1968), 1457 (1972), 1458 (1974), 
1465 (1987), 1479 (01591), 1507 (01689), 7510 (01644), 1526 
(01671), 1544 (01696), 1553, 1589 
Dealer owning or operating— 


HIER pe Scape co ne 1482, 1457 (1972), 1465 (1987) 
SVC DiC DNs ee ee ees ee 1445 (1954), 1446 (1956) 
TRDNPALORI ES © oa ee ee ee ee 1418, 1482, 1467, 
1507 (01638, 01639), 1544 (01696), 1577 (01753), 1586 (01770) 
EGR Tet se ene eS SEE OES ae 1418 

Plant— 

Lag Ue Oe ihe ee Se 2 Sele tobe oy Ee Bes ae = 1458 (1974) 
PDATeeL LO yOu Sewing. ees ee eee 1425 (1923), 1446 (1956) 
Domestic product being imported_________-_____________ 1526 (01671) 
“Finance company” being innocent purchaser for value__-— 1427 (1927) 
TORTS ACC GL UUSIOPSS =. 2 2 oe ee et Se 1422 (1918) 
OW CRRTICDT . COMMECLION Ss) se (hl sey ye oes etry toes _... 1440 (1946) 
RIS SO et ie Se ch Ss Dy ea ce 1445 (1954) 
Ce ee ee a pet seh OE Eh Pa 1447 (1958) 
ici etl CINE SV NOICALe ys) dessa Pe ee 1528 
| OCT RCT SS IN aaa ee as ee ee) 1415 (1904) 
PAINT eser. DUSIMCSSeme oss == an. nee ee 1479 (01591) 
Opportunities or possibilities in product or service__—_-__-~ 1421 (1916) 
Personnel, staff or associates____________-___ 1407 (1884), 1554 (01714) 

Preeti All VASOEN = eee! ot Pees. See ae ae L475 

Renrescnigtives, abroada: st: Sets... eels oo 1499 (01624) 
Piant Ol plants. =e ee ees AEE) Se 1410 (1890) , 1442 (1948) 
nA. Us a ee ee a a ee See ee een Coe 1487 (01603) 
Producer owning or operating— 

MAIO ROR ae eee a ee A ES 1412 (1897) 
Sirihites ie te Swe SO le ee So ae Se ee Le ee 1446 (1956) 
Seller being— 

Employer or prospective employer_____-—---_------- 1421 (1916), 


1457 (1971), 1539 (01687), 1550 (01707) 
Sales agent for, or prospective buyer from customers. 1499 (01624) 


Sizetand! extént. = eS 1445 (1954), 1446 (1956), 7487 (01603) 
Special qualifications_______- 1440 (1946), 1508, 1519,1528, 1566 (017387) 
SlOCk >= ines 26 Bale Paes se eh Ss ABI = 1491 (01612) 
SHG VOTO VAT Nn Se ae ee 1445 (1954) 
IMCL OUSIMCSS 2 ee a 1442 (1948), 1445 (1954), 1446 (1956) 
Unique advantages, situation or status_-------------___- 1413 (1899), 


1446 (1956), 1517 (01645), 1537, 1564 (01733) 
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Misrepresenting prices : 


AS t0— Page 
Being under manufacturer's cost. ..------.-------------------- 1548 
Coupon being special reduced eS ee a 
“Direet to you” Fae Snot Soo ek eo et eee eS 1446 (1956) 
Exaggerated tietitious be ing segull w or usual__.-..__. 1409 (1887, 1889), 


1411 (1898), 1414 (1902), 1415 (1904), 1451, 1455 (1967), 1461, 
1468 (1988), 1537, 1559, 1560 (01723) 


Factory price as being same as.-._---...-.-Lo- = ___ 1536 (01681) 
“Half cost” or'5G-50" basiss--...-.-~-.-- 1511 (01645), 1564 (01788) 
Prict heine‘oost= sees Se ee 1511 (01645), 1536 (01681) 
Regular being special reduced, introductory, or subject to 

piG@ei oases .ebSiss aos... fo eee 1410 (1891), 


1488 (19384), 1485, 1460 (1979), 1461, 1503, 1517 (01656), 1526 
(01670), 7537, 1537 (01682), 1567 (01788). 
Misrepresenting product: 


As to— 
Onportanities..=2 2452255. ka 1440 (1946) 
Sexpicewes ee: 46-22 SG a) ee ees. 1440 (1946) 
Souree or origin— 
Makers is 5 Soe il ae Se a 14383 (1984) 
Success, use or standing___----~-- 1427 (1927), 1483 (1934), 1440 (1946) 
Offering deceptive inducements to purchase: 
Through— 
Representing or offering, falsely or misleadingly— 
COntES?. PIRES = a ee 1554 (01718) 
Free product or service, in general__---__-_____._ = 1440 (1945), 
1452 (1962), 1463 (1983), 1564 (01733) 
Paid. for by services rendered... = = 1506 
Price of which included in charge otherwise de- 
THRU ne 1498 (01622), 
1512 (01647), 1531, 1536 (01681), 1543 
Guarantees, refunds or reimbursements____-_-_-____ 1407 (1884), 


1427 (1926), 1480, 1481, 1477 (01586), 1499 (01624, 01625), 
1504, 1511 (01645), 15173 (01651), 1525 (01668), 1537 (01683), 
1542 (01691), 1544 (01695), 1547, 1553, 1556 (01717), 1560 
(01724), 1573 (01745), 1584 (01764) 


PUP GREIIIGE | Sal GG a. 7 og ee ee ee 1460 (1979), 1461 
“Half. cost” or “50-50”. pricesa! tee: a eel ae 1511 (01645) 
Price as cost... 53.) eR ee eee 1511 (01645) 
Regular prices being special reduced__________-_-_-_-- 1461 
Sample: conformance: se a ee 1427 (1927) 
Special, limited or introductory offers_..---_-_- 1425 (1923), 


1483 (1954), 1452 (1962), 1460 (1979), 7477 (01587), 1481 
(01594), 1503, 1517 (01656), 1526 (01670), 1528, 1531, 1537 
(Q1682), 1558 (01721), 1561 (01726), 1567 (01738) 
On pretext— 
Special selection, limitation or standing_____ 1407 (1884), 
1421 (1916), 1435 
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Offering deceptive inducements to purchase—Continued. 
Through—Continued. 


Representing or offering, falsely or misleadingly—-Continued. Page 
SOV OELGY rH ah 09g CU Sa a aes oe Ha a ih ae a eae a 1410 (1891) 
Perms tara condones. == ss 2 1407 (1884), 1427 (1927), 

1483 (1934), 1435, 1470 (01575), 1511 (01645), 1554 (01713) 
‘otiane tapeeid < e Soe ee 1410 (1891) 
Undertakines in seneral = 1407 (1884), 1427 (1927), 


1485, 1440 (1946), 7577 (01645), 1519, 1526 (01670) 
Operating concealed subsidiary or bogus independent : 
To— 
Collect aS innocent purchaser for value_.____.__-_________ 1427 (1927) 
Securing agents or representatives falsely or misleadingly : 
Through misrepresenting— 


Peer Pa SSIS Cena ee eee en Se ee eee 1555 
HATHINOS Ot prouis——-- — === se 1470 (01575), 1475, 1487 (01602), 

1506, 1517 (01656), 1547, 1555, 1564 (01780, 01733), 1581 (01758) 
ECR DLO CU ae eee re enn ee ae eee es 1506 
Gpperpwiawes 2 1517 (01656), 1538 (01684), 1581 (01758) 


Securing signature wrongfully to written instrument: 
Through misrepresenting— 


Pers AAO te OUGILIODR™ ante Me eS ee ee 1427 (1927) 
Simulating: 
Advertising matter of well-known concern___---------------- 1447 (1958) 
RrGeenametoL  COmpEtilOt ===" — 22 a6 ee 1424 (1921) 
Trade or corporate name of well-known concern_..-__-----------_ 1447 (1958) 


Unfair methods of competition condemned. See— 
Advertising falsely or misleadingly. 
Appropriating trade name or mark. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or mis- 
leadingly. 


Disparaging or misrepresenting competitors or their products. 
Enforcing payments wrongfully. 

Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 


Misrepresenting prices. 

Misrepresenting product. 

Offering deceptive inducements to purchase. 

Operating concealed subsidiary or bogus independent. 
Securing agents or representatives falsely or misleadingly. 


Securing signature wrongfully to written instrument. 
Simulating. 

Using contest schemes unfairly in merchandising. 
Using lottery schemes in merchandising. 

Using misleading trade name, mark or brand. 
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Using contest schemes unfairly in merchandising : 


Through— 
Representing or offering, falsely or misleadingly— Page 
Puzzle solution as winning large sum_______________ 1554 (017138) 
Nernis: Ang CONGO N GS 2— ee ee ees 1554 (01713) 


Using lottery schemes in merchandising. 1429 (1929), 1444, 1465 (1989), 1547 
Using misleading trade name, mark or brand: 


As to— 
COMPGSLELON WO tims DRO CG eee ee 1417 (1907, 1908) , 1446 (1955) 
Domestic product being imported____________ 1422 (1918), 1459 (1976) 
Identity ofa products 225 25 ae ee ee 1435 
RACCNSeL SISTItS OU StaALUS = a2 ee ee 1449, 1456 (1970) 
IN aT EO fe DIO (CL ee ee 1406, 1440 (1945), 1475 
Qualities, properties or results of product__-_-_________-_____ 1406, 1499 


(01625), 1537 (01688), 1540, 1555, 1577 (01752) 
Source or origin of product — 


iC@CNSOT S22 Fe oe ee 3 2 er ee 1449, 1456 (1970) 
IMR ieros S e e 1424 (1921), 1437 (1940), 1449, 1456 (1970), 1515 
Riacewst see 1422 (1918), 1459 (1976), 1507 (01639), 1525 (01667) 
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